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THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 1 


Pleas of the circuit court of the United States within and for 

the district of Indiana, begun and holden at the United 

States court-house, in the city of Indianapolis, on the first Tues- 

day of November, in the year of our Lord one thousand eight 

hundred and eighty-four, before the Honorable William A. Woods, 

judge of tlie district court of the United States for the district of 
Indiana and ez officio judge of said circuit court. 


MATTHEW GOTTFRIED 
v8. 7152. Chancery. 
Tue Crescent BREWING COMPANY. 


Be it remember- that heretofore, to wit, at the November term, 
1880, of said court, on the 21st day of March, 1881, before the Hon- 
orable Walter Q. Gresham, one of the judges of said court, the fol- 
lowing proceedings in the above-entitled cause were had, to wit: 


Comes now the complainant, by Banning and Banning, and files 
his bill herein in the words following, to wit: 


2 Bill. 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 


Matthew Gottfried, of the city of Chicago, in the State of Illinois, 
and a citizen of the State of [llinois, brings this his bill of complaint 
against the Crescent Brewing Company, a corporation duly organized 
and existing under and by virtue of the laws of the State of Indiana, 
of the city of Aurora, in the State of Indiana, and a citizen of the 
State of Indiana, defendants; and thereupon your orator complains 
and says: 

I. That prior to the third day of May, 1864, your orator and one 
John F. T. Holbeck were the original and first inventors and dis- 
coverers of a new and useful improvement in pitching barrels not 
known or used by others before their invention thereof, and which 
had not, at the time of their application for a patent therefor, been 
in public use or on sale for more than two years, as your orator 
verily believes; and that, upon due application, letters patent of 
the United States No. 42580, in due form, were issued to your 
orator and the said Holbeck, dated the said third day of May, 1864, 
granting to them, their heirs, administrators, or assigus, for the 
term of seventeen years, the full and exclusive right of making, 
using, and vending to others to be used the said invention—as by 
reference to the said letters patent here in court to be produced, 
and a copy of which is hereto attached and made a part of this bill, 
will more fully appear. 

II. That by virtue of the premises and written assignments 
given for good and valuable considerations, and duly executed and 
recorded, your orator became and now is the sole and exclusive 
owner of the entire right, title, and interest in and to said letters 
patent and in and to all claims for damages occasioned by infringe- 
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ments thereof, and for gains, profits, savings, and advantages made 
or received by others by reason of such infringements, and is by law 
entitled to sue for and receive said claims to his own use. 

Ill. That on the fourth day of October, 1877, your orator and the 
said Holbeck filed their bills of complaint against Frank Bartholomae 
and Bernard Roesing, Peter Fortune and John Fortune, and Peter 
Schoenhofen, respectively, in the circuit court of the United States 
for the northern district of Illinois, setting forth the said letters patent 
and the infringement thereof by said defendants, and praying an 
account and injunction against them, respectively; that the said de- 
fendants afterwards filed their respective answers to said bills, deny- 
ing, among other things, the validity of said letters patent, and setting 
up that your orator and the said Holbeck were not the first and 
original inventors and discoverers of the said invention, but that the 
same had been patented in England and known and publicly used 
by others in this country long prior to the date of their invention ; 
that, issues being joined and proofs taken at length and for a long time, 
all of said causes were brought to a hearing on their merits on the 

eighth day of May, 1878, before his honor Judge Henry W. 
3 Blodgett, and were argued before him by the counsel for your 

orator and said parties, respectively, and were afterwards held 
under advisement by said judge until the 24th day of June, 1878, when 
judgment was duly pronounced; and that said court then decided, 
among other things, that the said letters patents were good and valid 
in law, and that your orator and the said Holbeck were the original 
aud first inventors and discoverers of said invention, patented as 
aforesaid, and, by decrees entered of record in two of said causes (a 
special arrangement being made by counsel as to the other perpet- 
ually enjoined the said defendants, Batholomae and Roesing and 
Fortune Bros., from using the said patented invention, and ordered 
accounts to be taken of the profits and damages due by reason of 
their infringements already committed ; that on the 6th day of Jan- 
uary, 1879, on the application of the defendants, said decrees were 
set aside and all of said defendants allowed to make further de- 
fense; and that amended answers were afterwards filed setting up 
_ additional defenses, and new proofs taken at length and for a long 
time, in each of said causes. 

That on the 3d day of June, 1878, your orator and the said Hol- 
beck filed their bill of complaint against Valentine Blatz, and on 
the 9th day of August, 1878, their bills of complaint against the 
Philip Best Brewing Company, the Joseph Schlitz Brewing Com- 
pany, and Jacob Obermann and Max Fueger, respectively, in the 
circuit court of the United States for the eastern district of Wiscon- 
sin, setting forth the said letters patent and the infringement thereof 
by the said defendants, and praying an account and injunction 
against them, respectively ; that the said defendants afterwards filed 
their respective auswers to said bills, denying, among other things, 
the validity of said letter patent, and setting up that your orator 
and the said Holbeck were not the first and original inventors and 
discoverers of the said invention, but that the same had been pat- 
ented in England and known and used by others in this country. 
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long prior to the date of their invention ; that, issues being joined 
and proofs taken at length and fora long time, all of said seven 
causes above named were brought to a hearing on their merits on 
the 12th day of June, 1879, and were heard and argued together 
before his honor Judge Charles E. Dyer; that the said hearing and 
arguments were very full and exhaustive and lasted five days; that 
said causes were afterwards held under advisement by said judge 
until the first day of December, 1879, when judgment was duly 
pronounced, and that said court, in a very long and full opinion, 
then decided, among other things, that said letters patent were good 
and valid in law, and that your orator and the said Holbeck were 
the original and first inventors and discoverers of the said inven- 
tion, patented as aforesaid, and, by decrees entered of record, perpet- 
ually enjoined all of said defendants from using the said patented 
invention, and ordered accounts to be taken of the prufits and dam- 
ages due by reason of their infringements already committed; all 
which will more fully appear by a reference to the opinions of said 
judges and the record of the proceedings in said suits, the first of 
which opinion is published in vol. 13 of the Official Gazette of the 
Patent Office, page 1128, and the second in vol. 17 of said Official 
Gazette, page 675. 

That after said decisions the said The Philip Best Brewing Com- 
pany, The Joseph Shlitz Brewing Company, Valentine Blatz, and 
Jacob Obermann and Max Fueger acquiescing therein and in the 

validity of said patent, settled with your orator for their past 
+t infringement, and purchased licenses for the future use of 

said patented invention, end paid your orator therefor a large 
sum of money, amounting to many thousands of dollars; and that 
thereupon final decrees were entered in the suits against them, re- 
spectively, from which no appeals have ever been taken. 

IV. That since the granting of said letters patent and at divers 
times and occasions between that time and the filing of this your 
orator’s bill the said Crescent Brewing Company, well knowing the 
premises, and in infringement of said letters patent, and in violation 
of the exclusive rights of your orator thereunder, and without the 
license of your orator or the said Holbeck or any one ever inter- 
ested in said patent, at Aurora, Indiana, to wit, at the district afore- 
said, have used and still continue to use thesaid invention patented 
as aforesaid, whereby great injury has resulted to your orator and 
great gains and profits have accrued to the said defendants, the fall 
amount of which is unknown to your orator, but which in pee 
belong to him and should be accounted for by the said defendants 
and paid over to your orator as the avails of his exclusive rights 
aforesaid and the profits and gains which he would have derived 
therefrom but for the unlawful acts of the said defendants. 

V. That your orator has no adequate remedy in the premises 
save in a court of equity, where matters of this nature are properly 
cognizable. 

Where ore your orator prays— 

1. That the defendants may answer the premises and may fully 
disclose the number of pitching machines they are using and have 
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used, how long they have used such machines, the names thereof, by 
whom the same were manufactured, and by whom and when pat- 
ented, and whether in such machines the air is heated by its being 
forced through or in contact with the fire on its passage from the 
blower to the cask or barrel to be pitched; and, if not, how it is 
heated, stating fully the construction and operation of the machine. 

2. That the defendant, its agents, attorneys, servants, and work- 
men, and each and every of them may be restrained and enjoined, 
as well preliminary and provisionally as perpetually, from such in- 
fringement of said letters patent. 

3. That the defendant may render to your orator a true ac- 
count of the number of casks, barrels, or kegs which it has pitched 
or heated for pitching by the use of a blast of heated air forced into 
such casks, barrels, or kegs and of the gains, ‘profits, and benefits 
derived therefrom, and may be decreed to pay over to your orator 
any and all of the gains, profits, savings, and advantages, to be duly 
determined, made, derived, or received by the said defendant from 
the use of said patented invention and in violation of your orator’s 
rights as aforesaid and all damages resulting to your orator from the 
use by the said defendant of the said patented invention, together 
with such increase over the actual damages suffered as is warranted 

by law and may seem to your honors just and proper. 
3D 4. And that your orator may have such other and further 
relief in the premises as may be agreeable to equity and good 
conscience, and as to your honors shall seem to meet. 

Lo this end may it please your honors to grant unto your orator— 

1. The writ of subpcena issued out of and under the seal of this 
honorable court, directed to the said defendants, The Crescent Brew- 
ing Company, commanding it by a certain day and under a certain 
penalty to be and appear in this honorable court, and then and 
there to answer the premises and stand to and abide by such order 
and decree as may be made against them. 

2. The writ of injunction, as well preliminary and provisional as 
perpetual, issuing out of and under the seal of this honorable court, 
enjoining and restraining the said defendants, The Crescent Brew- 
ing Company, its agents, attorneys, servants, and workmen, and 
each and every of them, as is heretofore in that behalf prayed. 

And your orator will ever pray, ete. 

MATTHEW GOTTFRIED. 

BANNING & BANNING, 

Solicitors for Complainant. 

THOMAS A. BANNING, 

Of Counsel. 


Copy of Patent Mentioned in Foregoing Bill. 
No. 42580. 


The United States of America to all whom these letters patent shall 
come : 
Whereas J. F. T. Holbeck and Matthew Gottfried, of Chicago, 
Illinois, have alleged that they have invented a new and useful im- 
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proved mode of pitching barrels, which, they state, has not been 
known or used before their application; have made oath that they 
are citizens of the United States; that they do verily believe that 
they are the original and first inventors or discoverers of the said 
invention, and that the same hath not, to the best of their know!l- 
edge and belief, been previously known or used; have paid into the 
Treasury of the United States the sum of thirty-five dollars, and 
presented a petition to the Commissioner of Patents signifying a 
desire of obtaining an exclusive property in the said invention, and 
praying that a patent may be granted for that purpose: 

These are, therefore, to grant according to law to the said Holbeck 
and Gottfried, their heirs, administrators, or assigns, for the term of 
seventeen years from the third day of May, one thousand eight 
hundred and sixty-four, the full and exclusive right and liberty of 
making, constructing, using, and vending to others to be used, the 
said invention, a description whereof is given in the words of said 
Holbeck and Gottfried in the schedule hereunto annexed, and is 

made a part of these presents. 
6 In testimony whereof | have caused these letters to be made 
patent and the seal of the Patent Office has been hereunto 
affixed. 

Given under my hand, at the city of Washington, this third day 
of May, in the year of our Lord one thousand eight hundred and 
sixty-four, and of the Independence of the United States of America 


the eightyv-eighth. 


[n. 8. ] J. P. USHER, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 


Commissioner of Patents. 
T he Schedule Referred to in These Letters and Making Part of the Same. 


To whom it may concern: 

Be it known that we, J. F. Th. Holbeck and Matthew Gottfried, 
both of Chicago, county of Cook, and State of Lllinois, have in- 
vented a new and useful improvement in pitching barrels, ete.; and 
we do hereby declare that the following is a full, clear, and exact de- 
scription thereof, reference being had to the accompanying drawings, 
making a part of this specification, in which— 

Figure 1 is a longitudinal section taken in a vertical plane through 
the center of the apparatus which we employ in the operation of 
pitching barrels, etc. Figure 2 is a horizontal section taken in the 
course indicated by red line 2 2 in figure 1. Figures 3 and 4 are 
views of the tabular-closing guard which is applied to the barrels or 
casks in the operation of heating them. Similar letters of reference 
indicate corresponding parts in the several figures. 

Before filling casks with spirituous or volatile liquids it is neces- 
sary to render the casks impervious to air, the most common and 
probably the cheapest method of doing which has been to flow 
melted pitch or other substance into the pores and joints of the 
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casks while they are in a heated state, but the difficulties hitherto 
attending this process arise in consequence of a want of some eco- 
nomical means of heating the casks without burning or seriously 
charring their inside surfaces. 

My invention has for its object the preparation of casks for re- 
ceiving pitch or other melted substance suited to the object in view by 
subjecting said casks to blasts of highly heated air by means of an 
apparatus which will be hereinafter described. ‘To enable others 
skilled in the art to understand our invention we will describe its 
construction and operation. 

In the accompanying drawings we have represented one mode of 
carrying our invention into effect, which consists of a furnace con- 
structed of masonry as represented by A, figures land 2. This fur- 
nace is of a rectangular form and has a vertical central opening, A’, 
through it. Near the base of the furnace is a grate, a, beneath which 
is the ash pit 6, and above which is a fire chamber, c, which is cov- 
ered by a lid, ce’, as shown in figure 1. 

An opening, d, is made through the side of furnace A, which forms 
an external communication with an internal chamber, A’, either 
below the grate or above this grate, as shown in Figure 1. This 
opening, d, communicates with a fan case, B, arranged outside of the 
furnace and furnished with a series of rotary wings or fans, ee, which 

may be rotated by any convenient motive power. 
7 The fans e e create a blast of air through the furnace 
chamber A’; this air, rushing through the opening d and 
through the fire which is built upon the grate a, is allowed to escape 
through the passage d’ near the top of the furnace. 

Between this passage d’ and the cask which it is desired to heat 
I form a communication by means of a detachable pipe, E, which 
connects with a short pipe, E’, that is secured around the passage d’, 
as shown in figures 1 and 2. 

The removable pipe E may be made conical as represented, so 
that the opening through the head of the cask D need not be very 
large, and this pipe is provided with a bow handle, g, by means of 
which the pipe can be removed or adjusted in place without liability 
of burning the hands. The contracted end of pipe E enters a short 
tube, h, which passes through and is suitably affixed to a covering 
plate, i, that is used to close or partially close the opening j which is 
made through the head of the cask. This plate 4 should be some- 
what larger than the opening through the head of the cask, and 
this opening should be of such form as to admit plate 7, and to allow 
of this plate being adjusted, as represented in figure 1. When this 
plate 7 is adjusted on the inner side of the cask head, opposite the 
openings there through, it may be confined in place by means of a 
key, k, which is passed between a flange formed on the projecting 
outer portion of the short pipe h and the head of the cask, as repre- 
sented in figures 1 and 2. 

When a cask which it is desired to render impervious to air is ad- 
justed in proper position, and a communication formed between it 
and the furnace A, as above described, a fire is made upon the grate 
a, and by means of the blast fan applied to the furnace the heated 
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products of combustion are forced into the cask and allowed to 
escape therefrom through an opening at the bottom of covering 
plate 7, as indicated by the arrows in figure 1. 

When the cask thus subjected has become properly heated so 
that the resin substance within it will readily flow into the pores 
and cracks or joints in the wood, the parts i and E are removed, the 
opening through the head of the cask properly closed, and the cask 
rolled about until the melted resin has permeated every pore and 
interstice in its inside surface. 


(Here follows diagram marked p. 8.) 


Having thus described our invention, what we claim as 
new and desire to secure by letters patent is— 
ist. The application of heated air under blast to the interior of 
casks by means substantially as described, and for the purposes set 
forth. 
2nd. The use of a removable conductor, E, in combination with a 
furnace and blowing apparatus, arranged and operated substantially 
as described. 
srd. The tube-holding plate 7, in combination with the removable 
pipe E and blast furnace A, substantially as and for the purposes 


described. 
J. F. TH. HOLBECK. 
MATH. GOTTFRIED. 
Witnesses; 
CHAS. H. BARMM. 
M. FLEMING. 


And at the same time the defendant, by Parkinson & Parkinson, 
enters appearance herein. 

And the parties, by their respective solicitors, file stipulation 
herein in the words following, to wit: 

It is hereby agreed between the attorneys for complainant and 
defendant, respectively, in the above-entitled cause, as follows: 

First. That within ten days after notice to said attorneys for de- 
fendants that complainant has commenced in the same court a suit 
on the same patent against the Crescent Brewing Company of Aurora, 
Indiana, appearance shall be entered and answer filed in behalf of 
said company without service. 

Second. That complainant may use the deposition of James R. 
Vail, already taken in cause No. 6454, pending in said court between 

this complainant and Samuel D. Langtree ef al., in this cause, 
10 as well for the prima facie case as on account, if any account 

shall hereafter be ordered; the said deposition to have the 
same effect and with the same right of objection to relevancy and 
competency as if said deposition had been duly taken after the issues 
had been made up in said cause. 

Third. Defendant shall close its proofs within seventy days after 
the complainant’s prima facie case is closed, and complainant shall 
have twenty days in which to take rebutting evidence after defend- 
ant has closed its evidence. 


ae 
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IV. It denies that it has at any time violated any right of the 
complainants; denies that it has used or is using any invention em- 
braced in said patent or any invention patented as alleged in said 
bill of complaint; denies that any injury has resulted to the com- 
plainants or any gain or profit accrued to this defendant which be- 
longs to the complainants or which they have been prevented from 
deriving by any wrongful act of this defendant. 

V. It denies that the alleged improvement in pitching barrels, 
described and claimed in said patent, involved patentable invention. 

VI. It denies that said Gottfried and Holbeck were joint inventors 
of the same or any part thereof. 

VII. It says, on information and belief, that said Gottfried and 
Holoeck were not the original or first inventors of the alleged im- 
provement in pitching barrels, for which said letters patent are or 
purport to be granted, or of any material or substantial part thereof; 
that the same had been shown and described in letters patent and 
printed publications and works, and had been in public use and on 

sale in this country prior to their supposed invention and 
12 discovery thereof; that the same has been abandoned to the 

public; that for many years since the issue of said patent to 
the complainants machines similar in construction and in mode of 
operation to those now and heretofore used by these defendants, and 
by the use of which it is charged with infringement in said bill of 
complaint, have been commonly manufactured, used, and sold 
throughout this country by many different persons with the full 
knowledge of the complainants and without their asserting or pre- 
tending to have any exclusive right thereto, though having the 
same title then as now under said letters patent; that this defendant 
and the public generally have thereby been led to suppose and have, 
up to about the time the bill of complainants herein was filed, sup- 
posed that they had the right to make, use, and sell said machines, 
and that these complainants fully recognized and accorded said right 
and made no claims to any exclusive right therein; that said com- 
plainants have thereby become estopped from asserting any exclu- 
sive right in or to any of said machines or the processes for which 
they are and have been used, and all title thereto would thus be 
abandoned to the public if any such title had ever been vested in 
them by said letters patent. 

VIil. That said alleged improvements were, prior to the alleged 
invention thereof by complainants, described and shown in the fol- 
lowing letters patent and printed publications, to wit: 

English letters patent, No. 12918, to Cochrane and Slate, granted 
and dated January 3d, 1850. 

English letters patent, No. 9924, to Robert Davison and William 
Symington, granted and dated November 2d, 1843. 

English letters patent, No. 6901, to Charles Pierre Deveaux, 
granted and dated October 8th, 1835. ' 

English letters patent, No. 5701, to James Beaumont Nelson, 
granted and dated September 11th, 1828. 

English letters patent, No. 11067, to George Hinton Bovill, granted 
and dated January 31st, 1846. 
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Fourth. That both sides shall unite in asking Judge Gresham or 
Judge Drummond to hear tle said cause in twenty days after com- 
plainant has closed his evidence in rebuttal. 


Dated March 17, 1581. 
BANNING & BANNING, 
Sol’rs for Compl'nt. 
PARKINSON & PARKINSON, 
Sol’rs for Def’t. 


And afterwards, to wit, at the November term, 1880, of said court, 
on the 29th day of March, 1881, before the Honorable Walter Q. 
Gresham, one of the judges of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now the defendant, by Mess. Parkinson & Parkinson, its 
solicitors, and files its answer herein in the words following, to wit: 


11 Answer. 


The answer of The Crescent Brewing Company, defendant, to the 
bill of complaint herein. 


This defendant, reserving to itself all right of exception and ob- 
jection to said bill of complaint, for answer thereto says as follows: 

I. It denies that the said Gottfried and Holbeck were the original 
or first inventors of any improvement in pitching barrels, as set 
forth in said bill of complaint; denies that the alleged improvement 
had not been in public use and on sale for more than two years 
prior to the application for a patent therefor, and denies that the 
alleged improvement or any exclusive right therein was secured to 
them by or under the patent set forth in said bill, or by any assign- 
ment of or under said letters patent. 

II. It is informed and believes and therefore alleges that these 
complainants have, since the issue of said patent, divested them- 
selves, by lawful assignmenis, of all title thereunder, but is not in- 
formed whether the same has been reassigned to them or whether 
they are now vested with said title, and therefore denies the same; 
and further denies that they are entitled to any damages occasioned 
by infringement of said patent, or any gains, profits, savings, or ad- 
vantages made or received by reason thereof, or are entitled to sue 
for or receive the same. 

III. It denies that said patent is good or valid; denies that the 
public generally acquiesced in the validity thereof; denies that any 
money, profit, or advantage has beeu lawfully realized by licenses, 
settlements, recoveries, or otherwise under said patent, and alleges 
that all money and profit which has been obtained thereby has been 
wrongfully extorted by threats of expensive and vexatious litigation 
and by misrepresentations as to the validity of said patent. 

As to the several suits against other parties, recited in said bill 
of complaint, it has no specific information, and leaves the com- 
plainants to make such proof thereof as they may be able, denying, 
however, that it is affected thereby, and denying that the defences 
available against said patent were fully exhibited or passed upon in 
either of said suits. 
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IV. It denies that it has at any time violated any right of the 
complainants; denies that it has used or is using any invention em- 
braced in said patent or any invention patented as alleged in said 
bill of complaint; denies that any injury has resulted to the com- 
plainants or any gain or profit accrued to this defendant which be- 
longs to the complainants or which they have been prevented from 
deriving by any wrongful act of this defendant. 

V. It denies that the alleged improvement in pitching barrels, 
described and claimed in said patent, involved patentable invention. 

VI. It denies that said Gottfried and Holbeck were joint inventors 
of the same or any part thereof. 

VII. It says, on information and belief, that said Gottfried and 
Holoeck were not the original or first inventors of the alleged im- 
provement in pitching barrels, for which said letters patent are or 
purport to be granted, or of any material or substantial part thereof; 
that the same had been shown and described in letters patent and 
printed publications and works, and had been in public use and on 

sale in this country prior to their supposed invention and 
12 discovery thereof; that the same has been abandoned to the 

public; that for many years since the issue of said patent to 
the complainants machines similar in construction and in mode of 
operation to those now and heretofore used by these defendants, and 
by the use of which it is charged with infringement in said bill of 
complaint, have been commonly manufactured, used, and sold 
throughout this country by many different persons with the full 
knowledge of the complainants and without their asserting or pre- 
tending to have any exclusive right thereto, though having the 
same title then as now under said letters patent; that this defendant 
and the public generally have thereby been led to suppose and have, 
up to about the time the bill of complainants herein was filed, sup- 
posed that they had the right to make, use, and sell said machines, 
and that these complainants fully recognized and accorded said right 
and made no claims to any exclusive right therein; that said com- 
plainants have thereby become estopped from asserting any exclu- 
sive right in or to any of said machines or the processes for which 
they are and have been used, and all title thereto would thus be 
abandoned to the public if any such title had ever been vested in 
them by said letters patent. 

VIil. That said alleged improvements were, prior to the alleged 
invention thereof by complainants, described and shown in the fol- 
lowing letters patent and printed publications, to wit: 

English letters patent, No. 12918, to Cochrane and Slate, granted 
and dated January 3d, 1850. 

English letters patent, No. 9924, to Robert Davison and William 
Symington, granted and dated November 2d, 1845. 

English letters patent, No. 6901, to Charles Pierre Deveaux, 
granted and dated October 8th, 1835. ; 

English letters patent, No. 5701, to James Beaumont Nelson, 
granted and dated September 11th, 1828. 

English letters patent, No. 11067, to George Hinton Bovill, granted 


and dated January 31st, 1846. 
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English letters patent, No. 4253, to Sir Thomas Coleman and 
Alexander Galloway, granted and dated May 4th, 1818. 

inglish letters patent, No. 83, of 1854, to Bellford, granted and 
dated January 12th, 1854; sealed May 26th, 1854. 

English letters patent, No. 435, of 1859, to John J. Russel, granted 
and dated February 16th, 1859. 

English letters patent, No. 183, of 1860, to Isaac L. Bell, granted 
and dated January 24th, 1860. 

English letters patent, No. 71, of 1857, to John J. Russel, granted 
and dated March 28th, 1857. 

Tomlinson’s Cyclopedia of Useful Arts, published by George Virtue 
and Company, London and New York, 1854, volume 2, page 665, 
figure 2015. 

Handbuch fur Bierbrauer, von P. Muller, Druch und Verlag, von 
Friedrich Vieweg und Sohn, Braunschweig, 1854 (received in the 
library of the United States Patent Office at Washington, D. C., 
March 12th, 1855), page 116 to foot of page 118. 

IX. That said alleged improvements were, prior to the 

13 alleged invention thereof by the complainants, known to and 

publicly made, used, and sold in the United States by the fol- 
lowing persons, to wit: 

Known and publicly used at the Eureka Iron Company’s works, 
in Wyandotte, Michigan, and at the Richmond Iron Furnace, Berk- 
shire county, Massachusetts, by the following persons, among others, 
to wit: 

Warren Brinton, now residing at Bay View, Wisconsin; J. J. 
Hagerman and S. D. Arnold, both now residing at Milwaukee, Wis- 
consin; George Coffin and Walter Lovelace, both now residing at 
Richmond aforesaid, and Charles Lovelace, now residing at Depere, 
Wisconsin. 

Known and publicly used at the Rockland brewery and elsewhere 
in New City, Rockland county, New York, and in Charleston, in said 
county and State, by Joseph Beck, who now resides in the city of 
New York, in said State, and by Albrecht Becker, who now resides 
in the city of Brooklyn, in said State. 

Known and publicly made, used, and sold in the city of St. Louis, 
Missouri, by Conrad Seibel, who now resides and may be found at 
No. 810 South Second St., in said citv of St. Louis. 

Known and publicly used in said St. Louis by Christian Stahlin, 
Julius Winklemeyer, Julius Winklemeyer & Co., Joseph Schneider, 
John G. Zoller, John G. Zoller & Co., the Star brewery, William J. 
Lem, Schuer’s brewery, and many others, which said persons and 
companies now reside in said St. Louis. 

X. It says that said patent does not describe or show a useful or 
successful operative machine and that said machine has never been 
made, used, or sold by the complainants or others as there shown, 
and that the machines and all the machines that have been made, 
sold, or used by complainants and others purporting to be made 
under said patent and marked thereunder and now sought to be 
covered thereby were first introduced to the market by other parties 
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and are only valuable, useful, and salable by reason of features not 
shown or described in said patent. 

All of which things this defendant is ready to maintain and prove 
as this honorable court shall direct, and it prays to be hence dis- 
missed with its costs in this behalf maintained. 

THE CRESCENT BREWING COMPANY, 
JAS. W. GAFF, 
President Crescent Brewing Company. 


PARKINSON & PARKINSON, 

Sol’rs & Counsel for Def’ ts. 

And afterwards, to wit, in recess of said court, on the 17th day of 
June, 1881, the following further proceedings in the above-entitled 
~ause were had, to wit: 

Come the ween and file their stipulation herein in the 
14 words following, to wit: 


It is hereby agreed by counsel that tracings of the sketches 
introduced by witnesses in testimony taken before Dan’l Kelly, 
notary public and acting special examiner, in above-entitled causes, 
may be made and certified in connection with a duplicate of the 
testimony and filed therewith in either of above cases, with like 
effect as the original—ihe original being filed in the other case. 

Dated Chicago, May 31, 1881. 

BANNING & BANNING, 
Solicitors for Complainants. 
PARKINSON & PARKINSON, 
For Def ’ts. 


And afterwards, to wit, at the May term of said court, on the 
17th day of October, 1881, before the Honorable Thomas Drum- 
mond and the Honorable Walter (. Gresham, judges of said court, 
the following further proceedings in the above-entitled cause were 
had, to wit: 

Come now the complainants, by Mess. Banning & Banning, their 
solicitors, and ‘ile their replication herein, in the words following, 
to wit: 


The Replication of Matthew Gottfried, Complainant, to the Answer of 
The Crescent Brewing Company, Defendant. 


This repliant, saving and reserving unto himself, now and at all 
time hereafter, all and all manner of benefit and adv antage of ex- 
ception which may be had or taken to the manifold insufliciencies 
of the said answer, for replication thereunto, says that he will aver, 
maintain, and prove his said bill of compl: tint to be true, certain, 
and sufficient in law to be answered unio, and that the said answer 
of the defendants is uncertain, untrue, and insufficient to be replied 

unto by this repliant; without this, that any other matter 
15 or thing whatsoever in said answer contained material or 
effectual in the law to be replied unto, confessed or avoided, 
traversed or denied, is true; all which matters and things this re- 
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pliant is and will be ready to aver, maintain, and prove as this 
honorable court shall direct, and humbly prays as in and by his 


said bill he has already prayed. 
BANNING & BANNING, 
Solicitors for Complainants. 


And afterwards, to wit, at the May term of said court, on the 23d 
day of September, 1882, before the Honorable Walter Q. Gresham, 
one of the judges of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 

This cause came on to be heard at this term and was argued by 
counsel, and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz: That said complainant and 
one John F. Holveck, were the original and first inventors and dis- 
coveries of the invention described and claimed in letters patent of 
the United States, No. 42580, issued to them on the third of May, 
A. D. 1864, for an improved mode of pitching barrels; that said 
letters patent are in all respects good and valid in law, and that 
the complainant is the exclusive owner thereof and entitled to sue 
for and receive all damages and profits arising out of and accruing 
from infringements thereof, as alleged in the bill of complaint 
herein. 

That the Crescent Brewing Company, the defendant herein, 

16 has infringed upon the said letters patent and upon the ex- 
clusive rights of the complainant under the same by using 

the invention therein described and claimed, as alleged in said bill. 

That the complainant- recover of said defendant the profits, gains, 
and advantages which the defendant has received or made or which 
have arisen or accrued to it from its infringement of said letters 
patent by the use of said patented invention as aforesaid, and also 
the damages which the complainants have sustained thereby. 

That this cause be referred to William P. Fishback, Esq., one of 
the masters of this court, to take proofs and to ascertain and take 
and state and report to the court an account of the number of kegs, 
barrels, casks, and other vessels which the defendant has pitched or 
heated for pitching by the use of said patented invention, and of 
the gains, profits, and advantages which the defendant has received, 
or which have arisen or accrued to it from said infringement of 
said letters patent and use of said patented invention as aforesaid, 
and also of the damages which the complainant has sustained 
thereby ; that on such accounting the complainant has the right to 

cause an examination of the officers of the defendant ove tenus 

17 or otherwise, and also the production of the books, vouchers, 

and documents of the defendant, and that the defendant at- 

tend for such purpose before said master from time to time as said 
master shall direct. 
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And the defendants, by their solicitors, now file their motion and 
reasons for a rehearing herein in the words following, to wit: 


Motion of the Defendant, The Crescent Brewing Company, for a Rehearing. 


Now.comes the defendant herein and moves the court for a re- 
hearing and reversal of its order for a final decree last made herein 
for the reason— 

First. That the court erred in ordering a final decree upon ex 
parte affidavits. 

Second. That the court erred in reversing its order heretofore 
made for a decree dismissing the bill. 

Third. That the court erred in finding that there was any patent- 
able novelty in the Gottfried machine. 

Fourth. That the court erred in overlooking the machine known 
in evidence as the “ Pewterer’s blast,” the “ De Vaux machine,” and 
other anterior machines, in misconstruing the Cochran and Slate 
patent, and in finding that the machine shown and claimed in com- 
plainant’s patent possessed any patentable novelty as compared with 

these earlier machines. 
18 Fifth. That the court erred in that it did not find that the 
first claim of complainant’s patent, being for the process, was 
invalid, the court having found that the process was not novel. 

Sixth. That the court erred in that it did not find that there was 
no infringement of either the second or third claims. 

Seventh. That the court erred in ordering a decree for injunction 
and account upon a patent long since expired. 

Fighth. That the court erred in that it did not find that the patent 
having expired before the submission of tlhe cause it had no juris- 
diction as a court of equity to award either an injunction or account 
or other relief. 

Ninth. That the court erred in that it did not find that the pat- 
entee having unreasonably neglected and delayed to disclaim the 
process claim of his patent was not entitled to any relief whatsoever 
in this case. 

Tenth. That the court erred in that it did not find that the com- 
plainant had no sufficient title under the patent sued upon to main- 
tain this suit. 

PARKINSON & PARKINSON, 
For Defendant. 
Which motioa is overruled. 


19 And afterwards, to wit, in recess of said court, on the 28th 
day of September, 1882, the following further proceedings in 
the above-entitled cause were had, to wit: 

Comes now the defendant in the above-entitled cause, by Mess. 
Parkinson & Parkinson, its solicitors, and files its motion for rehear- 
ing in above cause in the words following, to wit: 

Now comes the defendant herein and moves the court to set aside 
the decree heretofore entered, for the reason— 

First. That the same was entered without notice to defendant and 
without opportunity to object to the form and substance thereof. 
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Second. That the same finds infringement of complainants’ pat- 
ent generally, without specifying any particular = oe thereof, 
whereas there was no evidence which upon the broadest construction 
of the patent tended to prove the infringement of any other than 
the “ process” claim, which said claim was held in the opinion of 
the court to be incapable of being sustained as a process claim. 

Third. For that if the patent is construed as a patent for a machine, 
as the court now construes it, the record shows that there is no in- 
fringement. 

Fourth. For that the decree recites the case to have been argued 

by counsel during the present term, whereas there has been 
20 no argument by counsel during the term, unless it be by 

the counsel directly or indirectly representing complainant, 
without notice to defendant. 

Fifth. For that the court erred in hearing ex parte affidavits upon 
an issue raised by demurrer to the complainant’s petition for rehear- 
ing, and in entering a final decree upon a finding based upon such 
ex parte affidavits, and in overlooking other defences in the case than 
those to which said ex parte affidavits particularly related. 

Sixth. For that the court entered said decree in disregard of a 
motion already filed in behalf of defendant for rehearing upon points 
alleged to have been overlooked by the court in its opinion and re- 
fused to hear defendant upon said motion. 

Seventh. For the several reasons specifically set forth in the mo- 
tion for rehearing heretofore filed by the defendant herein. 

PARKINSON & PARKINSON, 
For Defendant. 


21 And afterwards, to wit, at the May term of said court, on the 

7th day of October, 1882, before the Honorable Walter Q. 
Gresham, one of the judges of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

This cause baving been heretofore argued by the counsel of the 
respective parties and an opinion delivered by the court finding the 
equities in favor of the defendant, and a petition for rehearing hav- 
ing been filed by the plaintiff and demurred to by the defendant 
and argued by the counsel of the respective parties, and another 
opinion delivered by the court finding the equities this time in favor 
of the plaintiff, and a petition for a rehearing having been filed by 
the defendant and overruled by the court and a decree entered in 
favor of the plaintiff, and another motion for a rehearing and to 
set aside said decree having been filed by the defendant and argued 
by its counsel, the court declining to hear arguments for the plain- 
tiff, and the court being sufficiently advised thereon, doth now 
order, adjudge, and decree that said motion for a rehearing and to 
set aside said decree, filed by the defendant, be, and the same is 

hereby, overruled, and that said decree stand affirmed ; and, 
22 further, that said decree be, and is hereby, amended so as to 

adjudge and decree that the plaintiff's patent, No. 42580, is 
good and valid in law as to its first and second claims, and that the 
defendant has only infringed said first and second claims, the third 
claim of said patent not being now in controversy. 
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Opinion of the Court. 
GRESHAM, J. : 

I have considered the proofs and arguments on a motion for a 
rehearing and am convinced that in holding the complainant’s 
yatent invalid undue importance was attached to the German pub- 
Radienn the Cochran and Slate patent, and the Siebel device as 
anticipating defenses. See 9 Fed. Rep., No. 13, p. 762. 

The German publications are vague and uncertain and describe 
no machine capable of practical and successful use by brewers for 
pitching casks and kegs. 

It is sufficient to say of the Cochran and Slate device, without 
again stopping to describe it, that without material changes in its 
construction or arrangement it cannot be made to produce the same 
useful results as are produced by the complainants’ device. 

[ am still of opinion, however, that the complainants’ patent can- 
not be sustained on the theory that they were the first to use a hot 

blast, from which the oxygen had been removed, in heating 
23 the interior of casks for the purpose of pitching them. 

Siebel, we have already seen, heated the cask with his ma- 
chine for the same purpose by the application of a hot blast, which 
he deprived of its combustible properties by forcing it through and 
in actual contact with the fire in the furnace. 

This furnace he inserted into the cask through the man-hole, and 
there operated it. Of course this machine could not be used in 
pitching kegs or other small receptacles into which it could not be 
inserted. 

In this and other respects the Siebel device was crude and imper- 
fect compared with the complainants’ machine, which was located 
and operated outside the receptacle to be heated and pitched, and 
which was adapted to pitching barrels and small kegs as well as 
casks. ‘The complainants’ device was the first, and the proof shows 
that it is to-day the only, means by which brewers are enabled to 
pitch barrels and kegs without removing the heads. This device 
also forces into the receptacle to be heated a much hotter blast than 
Siebel can apply with his machine, and with it brewers are enabled 

to do their pitching more expeditiously and economically. 
24 The method or means which the complainants employed 

in forcing into the cask a hot blast consisting of the same 
elements as the Siebel] blast produced, if not a new result, certainly 
a much better one than could be produced by any other method or 
means then known to persons engaged in the business of brewing. 
Compared with other means for heating the interior of casks and 
receptacles, the complainants produced a new mechanism or thing 
which enabled them to pitch casks and kegs more rapidly and eco- 
nomically than they had ever been pitched before. I think the 
complainants were entitled to a patent, not for the improved or 
better result or effect, but for the mechanism or means by which the 
result was accomplished. 

It is the policy of the law to encourage useful improvements, and 
I am unwilling to hold that the complainants’ device, consisting of 
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old elements combined and operated, as stated in the specification, 

practically superseding, as it does, all other known means of pitching 

kegs and other small receptacles and greatly superior, as it confess- 

edly is, to Siebel’s machine for pitching large casks, is the mere me- 

chanical equivalent of the latter or of any other device. These are 
briefly my reasons for withdrawing my former ruling and for 

25 now entering a decree in favor of the complainants, with an 
order for an account of profits. 


And afterwards, to wit, at the November term of said court, on the 
16th day of November, 1583, before the Honorable William A. Woods, 
one of the judges of se ‘id court, the following further proceedings in 
the above-entitled cause were had, to wit: 

Comes now William P. Fishback, master in chancery, and files 
his report and evidence in the above-entitled cause, and said mas- 
ter’s report is in the words following, to wit: 


Master’s Report. 


MATTHEW GOTTFRIED 
vs. 
Tue Crescent BREWING Co. 


MATTHEW GOTTFRIED 
v Tv - 
os - ‘ , No. 6454. 
RacuHaeE 8. Garr, Executrix, ete., and SAMUEL LANG- [ 
TREE. 
MATTHEW GOTTFRIED 
Vv. ‘ea 6840. 


EvGEene Hacu and Anton SIMON. 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 
26 I, William P. Fishback, to whom the causes above entitled 
were referred, under interlocutory decrees therein, to ascertain, 
state, and report to the court an account of the gains, profits, and 
advantages which the defendants have received or which have ac- 
crued to them, respectively, from their infringement of the Gott- 
fried-Holbeck patent, No. 42580, mentioned in said decrees and the 
damages which the complainant has suffered thereby, do respectfully 
report as follows: 

There being a number of cases of like character pending in the 
United States circuit court for the southern district of Ohio, which 
have been referred to J. C. Harper, Esq., special master, under simi- 
lar interlocutory decrees, it was agreed that the cases above-entitled 
and the cases pending in Olio should be heard jointly by the un- 
dersigned and Mr. Harper. We were attended on the hearing of 
said cause by Messrs. Banning & Banning, counsel for complain- 
ant, and Messrs. Parkinson & Parkinson, counsel for the defendants ; 
have taken in evidence on the part of the complainant, in addition 
to the stipulations or admission as to the amount of pitching done 
by defendants in each case, the depositions of the following wit- 
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nesses and the documents and exhibits therein mentioned and referred 

to,namely: William J.Seib, Anton Schuerle,Clements Uh] man, 
27 Edward Thorman, Emil Wilke, George Stupp, William Ros- 

seter August Olinger, William Koehle, Joseph Maier, Casimer 
Theinger, Ferdinand Steiner, August Goeftle, Frank Walther, and 
Matthew Gottfried, recalled ; and on the part of defendants the depo- 
sitions of the following witnesses and the documents and exhibits 
therein mentioned and referred to, namely : John Hauck, Christian 
Moerlien, Emil Schmidt, C. W. Boss, Henry Schmidt, Henry Mul- 
hauser, Louis Herancourt, William Gerst, Jacob Frecht, Jr., Gottlieb 
Schwartz, J. M. F. Windish, John Hauck, Christoph Siebel, Henry 
Scharf, and John Brenner. I herewith return all said testimony 
and exhibits to be filed with this report. 

The record is substantially the same in all cases pending here and 
in Ohio. 

The result of consultations and correspondence had between the 
undersigned and Mr. Harper is a difference of opinion, and for that 
reason I state my views and reasons at greater length than is usual 
in reports of this kind. 


The Facts. 


The complainant’s patent was issued in May, 1864, and the pat- 
entees shortly afterwards attempted to introduce the inventicn to 
the brewing public, and to this end they sent out circulars and ex- 

hibited machines at one or two brewers’ conventions. Their 
28 efforts to introduce the invention failed, and they never suc- 

ceeded in establishing and building up a manufacturing 
business. After a few years the patent was transferred to the Barrel 
Pitching Machine Company of Baltimore, but this company proved 
a failure and after four or five years went out of existence. At the 
time it was organized a personal arrangement was made between 
the patentees by which Holbeck became the owner of Gottfried’s in- 
terest in the patent conditionally, and Gottfried was to receive a 
royalty of ten dollars a machine. Little, if anything, was ever done 
under this arrangement, and it was subsequently revoked. The 
title and patent afterwards—partly in 1875 and partly in 1876—be- 
came reinvested in the patentees. 

In the meantime brewers and others regarded and treated the 
patent as invalid and engaged extensively in making and using in- 
fringing machines. The patentees commenced a number of suits 
soon after getting the title back. The first decision reached in any 
of these suits was by Judge Blodgett in June, 1878 (Gottfried v. Bar- 
tholomue, 3 Banning & Arden, 308), but this decision was afterwards 
set aside and a rehearing granted. ‘The next decision, and the first 

one that was allowed to stand, was by Judge Dyer, of this 
29 circuit, December .1, 1879 (Gottfried v. Phillip Best Brewing 
Company, 5 Banning & Arden, 4). Up to the date of this 
last decision the brewers generally considered the patent as invalid, 
or, at least, there was such a doubt of its validity that they were un- 
willing to recognize the patentees’ rights, and many brewers, includ- 
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ing the defendants in this suit, still refuse to recognize its validity, 
notwithstanding this and other decisions. 

In May, 1879, Gottfried bought out Holbeck’s interest in the pat- 
ent for ten thousand dollars and a limited license authorizing Hol- 
beck to manufacture machines and sell them to brewers who had 
never infringed the patent or who had settled for their infringe- 
ments. 

This license was given asa part of the consideration for Hol- 
beck’s interest in the patent, and was a personal arrangement be- 
tween the patentees limiting Holbeck’s operations to one class of 
brewers and Gottfried’s to another class. Gottfried says in his depo- 
sition it was granted “asa part of the purchase price” and “ because 
he, Holbeck, was an old acquaintance of mine, and because he was 
in very poor circumstances at that time.” 

After Judge Dyer’s decision Gottfried made a number of settle- 

ments and granted licenses to brewers in different parts of 
30 the country. These settlements were made in two ways— 

some of them at a lump figure determined by the capacity of 
the brewery and others at a regular, uniform rate of fifteen cents per 
keg and one dollar per cask hol ling 30 barrels and one dollar and 
a half per cask holding over 30 barrels for each pitching. 

While there is some conflict in the evidence, I consider that this 
rate per keg and cask was fair and reasonable and not above the 
actual value of the invention or the benefits derived from its use in 
ordinary pitchings, and I am fortified in this by the fact that, in 
the several master’s reports and decrees hereinafter mentioned that 
is the rate upon which damages have been estimated. 

This is a brief statement of the material facts, and the evidence 
in support of it will be referred to more in detail hereafter. 

The complainant, waiving profits, now contends that he is entitled 
to recover, first, for an esti ablished royalty or license fee per keg and 

mask, and. ‘if not, that he is entitled to‘recover whatever rate per keg 
and cask the general evidence shows to have been fair and reason- 
able. Defendants contend that the complainant is limited by 

amounts received by him and his co-patentee in their early 

dl efforts to introduce their invention, and particularly from the 

sale of machines and Gottfield’s agreement made at the time 

of the transfer to the Barrel P itching Company. The main ques- 

tion to be determined, then, is, At what rate is the complainant en- 
titled to recover’? 

Before proceeding to consider this question it is proper I should 
stute, in view of the evidence, that the invention is a very impor- 
tant and valuable one. 

Before this invention was known kegs were pitched as follows: 
The hoops were knocked off and staves loosened ; the heads taken 
out; the hoops put on and tightened ; the pitch and wood heated by 
fire built inside the keg ; the hoops knocked off and staves loosened 
again ; the head put in ; the hoops put on again, and staves tight- 
ened up again. By using the complainant’s invention the pitching 
is done without this trouble. I am corvinced that, notwithstanding 
the efforts of some of the witnesses to desparage the value of the 
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invention, the use of complainant’s machine saves time, labor and 
pitch ; the vessels are better pitched and, not being injured by the 
taking out of the heads and displacing the staves, will last much 
longer than when pitched in the old way. Its value is further de- 
monstrated by the fact that the defendants in this suit, who have 

tried both methods, have preferred to use the complainant’s 
32 invention, and they certainly would not persist in it if it did 

not possess great advantages over the old pitching process, 
the use of which would subject them to no liability. 

Counsel on both sides insist that the complainant has an estab- 
lished royalty or license fee which should be adopted as the basis of 
the finding in these cases. Were I to adopt the rate insisted on by 
the defendants the amount of complainant’s damages would be little 
more than nominal. 

As to the sale of machines by Holbeck, Mr. Gottfried testifies as 
follows; reference is made to the pages of his printed deposition. 
He says: 

“My co-patentee, Holbeck, manufactured machines and occasion- 
ally succeeded in selling a few. We put the price low, making for 
ourselves only a profit of about $100.00 per machine. We expected 
in this way to be able to supply the trade with our invention and to 
build up a large business in manufacturing machines, but after a 
time we discovered that the brewers would not respect our rights. 
A great many of them were using our invention, but to our claims 

they would make no answers or dispute the validity of our 
v3 patent. From one pretext or another they kept refusing to 

pay us anything, although they all admitted the great value 
of our invention. Finally, as our patent was fast expiring, we saw 
no other way than to commence suits, which we did against a num- 
ber of the largest brewers in the West. These suits resulted in de- 
cisions in our favor. Since the decisions the brewers for the first 
time began to respect our rights and many of them have settled 
with us.” (Page 4.) 

“We have sold about 20 machines between the time the patent 
was issued and 1876 and 1877,’—the time the suits were com- 
menced. (Page 11.) 

“The first time the brewers commenced to recognize my rights 
was after Judge Dyer’s decision, December Ist, 1879.” (Page 12.) 

“Our patented invention has been used in about 3,000 breweries 
without having paid for the right to use it.” (Page 12.) 

“When we first sold the machines we had $100.00 profit per ma- 
chine, but after a time, when they commenced making machines In 
most every time, the price was cut down to $80.00 and afterwards to 
$50.00 and $60.00—the profits, [ mean. Then came a number of 

years when we could not sell any machines at all, on account 
o4 of the prices being cut down to the manufacturer’s price.” 
(Page 14.) 

On cross-examination he says that the profits were reduced 
from one hundred dollars to eighty dollars about 1866 and to sixty 
dollars “ the next year after that;” that this was the profit on “the 
furnace only;” that “the price was first two hundred dollars, then 
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came down gradually to one hundred and fifty dollars;” that Hol- 
beck “has been selling very few,” because “there has been a great 
many infringing machines in the market” (pages 33-34); that in- 
fringing machines came into use from 1867 to 1870, and that “after 
that they were made very generally, and up to the expiration of the 
patent some forty or fifty different manufacturers, and then some 
brewers also, made their own machines.” (Page 43.) 

The question is whether these transactions, these sales of a few 
machines under the circumstances stated, while the patent was con- 
sidered invalid, establishes any royalty or rate of recovery, and, 
particularly, whether it now prevents the complainant from recover- 
ing at another and higher rate. The amount received by the com- 
plainant since Judge Dyer’s decision in the settlements he has made 

under the decrees that he has obtained have been large, 
oo aggregating over $100,000.00. 

The fact that brewers, prior to Judge Dyer’s decision, were 
unwilling to recognize the validity of the patent placed the patentees 
at a great disadvantage and rendered it impossible for them to deal 
upon equal terms with brewers in selling the machines. The effect 
of this disregard of the patentees’ rights was to cut down their 
profits, and, as Mr. Gottfried says, then came a number of years 
when they could not sell any machines at all, and they were able to 
sell only about 20 machines, although it is in evidence that 3,000 
brewers adopted and used the invention within the 12 or 13 years 
after the patent was issued. 

In the case of Campbell vs. Barclay (5 Bissel, 180), Judge Blodgett 
said: 

“Inventors are frequently compelled by stress of poverty or 
force of circumstances to dispose of some part of their rights in 
the thing invented at much lower rates than they and others know 
them to be worth. The fact that the inventor has sold or given 
away some portion of a patented right is no justification to another 
who has wrongfully infringed upon the rights retained.” 

In “Sickles v. Borden” (3 Blatchford, 544), in Judge Nelson’s 

charge to the jury, the following language is used: 
36 “He (the patentee) says that his object in selling at such 

prices was to get the invention into public use, and that, on 
that account, he made sacrifices of what he deemed its real value so 
that the public might see the successful working of his improvement. 
Undoubtedly this cireumstance is not peculiar to this patentee. His 
account is, perhaps, the history of most inventions on their first in- 
troduction to public notice. It requires effort, influence, and sacrifice 
to introduce them into notice so that they may acquire the confidence 
ofthe community. The public are distrustful of new inventions,and 
rightly so. Notone out of one hundred patents issued at the present 
day is worth, in my judgment, the parchment on which it is written. 
It is only now and then that a valuable improvement is produced, 
and it soon becomes the subject of litigation and contest; and even 
the most meritorious requires time, effort, influence, and the sacri- 
fice of money to bring them into use. It is quite proper that these 
views should be taken into account upon the question of the patent 
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fee. If you are satisfied that the improvement was sold for less than 
its real value, for the reason stated by the patentee, and that sacri- 

fices were made for the sake of introducing it into public 
o7 use, it is quite proper that these views should be taken into 

account upon the question of the patent fee. If you are satis- 
fied that the improvement was sold for less than its real value, for 
the reason stated by the patentee, and that sacrifices were made for 
the sake of introducing it into public use, these considerations 
should be taken into account in fixing a patent fee as a measure of 
damages.” 

While the patent was considered invalid it is improbable that the 
purchasers of any machines made by Holbeck gave him any more 
than the price of the laborand material represented in the machine, 
with manufacturer’s profits, and it is not likely that the inventor’s 
royalty entered into the selling price of the machine. The fact that 
the sales made by Holbeck were very few and at variable rates for 
the purpose of introducing the invention is to be considered. He 
seems to have offered his machine at almust any price, but the 
brewers, disregarding the patent, preferred to manufacture their own 
machines, and he was not able to sell to more than one out of every 
one hundred and fifty that presently adopted the invention, and 
then came a number of years in which no machines could be sold 

at all. 
38 I am unwilling to adopt what I consider a narrow and 
illiberal rule, which would limit the patentee of an important 
invention in thé amount of his recovery to rates which he was com- 
pelled to accept under such circumstances. 

The owner of a valuable patent should be encouraged to intro- 
duce and put his invention into public use; and to hold that this 
patentee should be now punished for his early efforts to introduce 
his invention would, in my judgment, be very unjust. 

Judge Dyer, of this circuit, in an unreported case—“ Graham v. 
Geneva Lake Crawford Manufacturing Company ”"—used this lan- 
guage: “I am inclined to look upon all of these agreements made 
with Waterman and,Waterman & Bloom as rather partaking of the 
nature of efforts to secure the manufacture of the machine and its 
introduction into public use than as unqualified licenses fixing a 
license fee which could be accepted as establishing, within the lan- 
guage of the court in Seymour v. McCormick, the average of actual 
damages sustained by the patentee when his invention should be 
used without his license.” 

The evidence does not show that the defendants in these 

39 suits knew of the sales by Gottfried and Holbeck or that they 

were in any way injured or misled by them. It appears in 

the evidence of the Cincinnati brewers who were examined as wit- 

nesses that the greater part of the infringement was committed in 
ignorance of the existence of the patent. 

Admitting that under certain circumstances the sale of machines 
by Holbeck might be considered as fixing the rate of recovery, the 
complainant is not necessarily bound thereby. While the courts 
have held that the price that the invention commands between those 
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who sell and purchase it is the best criterion of value, they have also 
recognized the propriety of allowing a higher rate or fixing a lower 
one. InSeymour v. McCormick (16th Howard, 490), the court say: 
“If a patentee claims anything above that amount (his license fee) 
he is bound to substantiate his claim by clear and distinct evidence ;” 
and in Birdsell v. Coolidge (93 U.S., 70), the court say: “It is ad- 
mitted in several cases that the circumstances may be such that the 
finding should be larger than the royalty.” See upon the same point 
Phillip v. Nock (17 Wallace, 462). 

I do not think the arrangement between Gottfried and Holbeck 

made at the time the Baltimore company was organized, by which 
Gottfried was to receive ten dollars for each machine, has 
40 any application in determining or fixing the rate of recovery; 
that was a personal agreement between two patentees, them- 
selves old friends and joint inventors, and one which did not affect 
their rights as against the public. This arrangement was made for 
the purpose of assisting Holbeck in his efforts to introduce the in- 
vention. Besides this nothing was ever done under it, and it was 
revoked in 1875. It was held in Bussey v. Excelsior Manufacturing 
Company (5 Banning & Arden, 135,) that the rescinded license or 
contract cannot be allowed a controlling influence in fixing or de- 
termining the patentee’s right of recovery, nor do I think that the 
license given back to Holbeck, at the time of the sale to Gottfried of 
his interest in the patent, was different in its effect. It was made 
while the patent still was considered invalid, and it was expressly lim- 
ited to operations with brewers who had never infringed the patent 
or who had settled for their infringements, nor does it appear how 
many, if any, machines were sold under it or at what price, or that 
Gottfried was in any way connected with the sale of them. Gott- 
fried says that he supposed, but did not know and could not tell at 
what price they were sold after the title came back from the Barrel 
Pitching Machine Company. (Page 35.) 
41 I pass now to the consideration of the complainant’s deal- 
ings with infringers after Judge Dyer’s decision sustaining 
the patent. These consisted in,making lump settlements and in the 
granting of licenses at so much per keg and cask for all pitching 
done. As has already been said the lump settlements were based 
upon the estimates of the capacity of the different breweries, but as 
I do not consider them in estimating the complainant’s damages I 
shall not refer to them any further. 

After Judge Dyer’s decision the complainant granted licenses 
under it at the rate heretofore mentioned. Gottfried names 13 
licenses which he gave and says there are others. These licenses 
were. in the master’s opinion, sufficient in number and extent to 
establish a royalty or license fee under the patent within the mean- 
ing of Seymour v. McCormick; that the setthkements were made after 
suits were begun is not sufficient, in my opinion, to break their force. 
I am not inclined to assume that the infringers paid more than they 
believed they were liable for and would have been obliged to pay at the 
end of litigation. It is enough to say that no evidence has been 
introduced showing that these settlements were not fair or that they 
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resulted from coercion or were the result of collusion, although, while 

the evidence was being introduced, it was hinted by counsel for 
42 the defendants that some of these settlements were collusive. 

No effort was made to establish that to be the case, and, in 
the absence of any such testimony, I am unwilling to infer it. The 
rate being reasonable, in my opinion, I do not consider it important 
that the licences were granted late in the life of the patent. In fact 
it comes with a poor grace from these defendants, who have been 
violating the complainant’s rights and forcing him to expensive and 
protracted litigation, to insist ‘that because they had deprived him 
of the enjoyment of his rights for 10 or 12 years he was therefore 
not entitled to enjoy them for the few years that remained of the life 
of the patent. Never until Judge Dyer’s decision in 1879 were the 
complainants in a condition or a position that enabled them to en- 
force their rights against those who had been wantonly disregarding 
them. 

It is objected that these licenses involved settlements for past use 
as well as for future use of the invention. 

It has been frequently held that gross ottiomeontoats incompetent 
to prove a royalty or license fee (Black v. Munson, 2 Banning & 
Arden, 626; Mathews v. Spangenberg, 14 Fed. Rep., 350), but in the 

licenses proved in this case the uniform rate has been charged 
45 per keg and cask upon sworn reports, and this rate was ap- 

plied to pitching done before the licenses were granted and 
afterwards. I do not think that the rule applied to lump settlements 
applies to the licenses proved in this case. If my conclusion that 
the complainant has an established royalty or license fee per keg 
and cask be incorrect it seems to me clear that the complainant is 
entitied to recover at the rate claimed on another ground. If com- 
plainants are not bound, as I think they are not, by the profits re- 
ceived on their machines by the so-called rovalty or license fee when 
the brewing public denied the validity of their invention, and if the 
licenses involved in the last oe named, at which the rate of 
15 cents per keg and $1.00 and $1.50 per cask is not established by 
sufficient evidence to make them a uniform royalty, I still think the 
complainants entitled to recover on another ‘ground—namely, the 
general evidence offered as to the value of the invention. In 
Suffolk v. Hayden (3d Wallace, 320), the court say: “ There 
being no established patent or license fee in the case, in order 
to get at a fair measure of damage, or even an approxima- 
tion to it, general evidence must necessarily be resorted to, 
and what evidence could be more appropriate and pertinent 

than that of the utility and advantage of the invention 
44 over the old modes or devices that had been used for working 

out similar results.” Upon the question as to the value of 
the complainant's invention to those who use it there seems to be no 
doubt. The fact that the old method of pitching kegs bas given 
place to this in most of the breweries of the country is conclusive 
evidence that in the estimation of brewers it is valuable. As here- 
tofore stated in this report, the hand-pitching process is expensive, 
and must, in the nature of things, be wasteful as to material used 
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and destructive to the casks that are subjected to the treatment. A 
few witnesses, it is true, have attempted to belittle the importance of 
the invention and the advantages it possesses over the old method 
of pitching. Fifteen witnesses have been examined by the com- 
plainant and fourteen by the defendants on this point. Of those 
examined by the compl: iinant nine are disinterested, four work in 
his brewery, one is his foreman, and the other is himself. Of the 
fourteen examined by the defendants, four are defendants at Cin- 
cinnati in these cases, nine are In the employ of defendants, and 
one—a former partner of defendants—is now apparently disinter- 
ested. 

There is a square conflict in the evidence of the plaintiff 
45 and defendant as to the value of the invention, witnesses on 

the one hand speaking of its great utility, w hile the witnesses 

for the defendant belittle it and claim that it is unimportant and of 
little or no value in the practical work of pitching, but the fact re- 
mains that they are all using the invention and have been using it 
for years, and that it was the first way ever devised for pitching 
icone without taking the heads out, and that it has really superseded 
the old method of pitching. 

In my judgment the evidence of the complainant on this point is 
entitled to the greater weight, and, irrespective of any supposed li- 
cense fee or royalty, I regard fifteen cents per keg and one dollar and 
fifty cents per cask for each pitching a fair and reasonable rate for 
estimating complainant’s damages; but this is no new question In 
this circuit. Cases arising under the same patent have been heard 
and determined in both districts in [llinois,and some of the masters 
who have considered and ruled on the question in controversy there 
are men of great experience, particularly Mr. Bishop,of Chicago. Mr. 
Bishop's report in the case referred to him in Chicago and Mr. Prince’s 

report in the case referred to him in Springfield and the reports 
46 of the masters in other cases in Iowa and New York have 
been exhibited to us. Mr. Bishop, in a similar case, ruling in 
the plaintiff’s favor, said in his report: “ It isclaimed upon the part 
of the defendants that the only license fee which can be enforced 
against them is that which was paid Uy others during the time of 
the infringement, not the fee which was arbitrarily charged and 
forcibly collected after the decision of December Ist, 1879, establish- 
ing the patent of the complainants ; and evidence is adduced show- 
ing sales made during that period, which, it is claimed, should be 
applied in these cases; but during all this time it appears that the 
patent was regarded by those using it as invalid, and it does not 
seem fair that the right of the complainant to fix his license fees 
should be influenced by the state of facts which then existed or by 
anything done by him before his patent was established, but that = 
should have the full benefit of the result of that litigation through 
the uniform settlements which are shown to have been made upon 
the strengih of it.” In the lowa case the master, after reciting the 
facts, says: “It does not seem just that the complainant’s right to fix 
license fees should be affected by sales made or license granted 
47 under such circumstances, and whiJe the brewers generally 
denied the validity of the patent sued on.” 
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In a case in the southern district of [llinois exceptions were taken 
to the master’s reports, which found in favor of the complainant at 
the rate I have adopted. Judge Treat sustained complainant’s posi- 
tion and confirmed the report after exceptions were filed and en- 
tered a decree ratifying and confirming the report. The reports by 
Mr. Bishop and the other masters were confirmed without opposi- 
tion, but I have examined the record at Chicago, and the evidence 
taken before the master there and upon which Mr. Bishop’s report 
was based show- thatthe defendants contested the complainant’s right 
to recover upon much the same grounds as those insisted upon by 
the defendants here, and Holbeck’s and Gottfried’s transactions as to 
the sale of machines were proved in most, if not all, of those 
"ases. 

The plaintiff is entitled to recover actual damages. My conclu- 
sion is that he is entitled to recover such damages at the rate of fif- 
teen cents per keg, one dollar per cask holding under thirty barrels, 
and one dollar and fifty cents per cask holding over thirty barrels 

for each pitching, and this conclusion is based on two facts : 
48 First, that he has an established royalty or license fee at these 

rates, and that such royalty is fair and reasonable and appli- 
cable to these cases; and, second, that if he does not have such estab- 
lished royalty or license fee the rate mentioned is reasonable and 
not sbove the fair actual value of the invention as appropriated by 
deiendants. I state the amounts on this basis. 

In the case of the Crescent Brewing Company the defendants 
admit having pitched twenty-eight thousand one hundred and thir- 
teen (28,115) kegs before the patent expired, and allowing damages 
at the rate of fifteen cents per keg the complainant is entitled to re- 
cover four thousand two hundred and fifteen dollars and ninety-five 
cents ($4,215.95), and I so report his damages. 

In the case against Rachael S. Gaff, administratrix, &e, and 
Samuel D. Langtree the defendants admit having pitched thirty-six 
thousand four hundred and three (36,403) kegs before the patent 
expired, and allowing damages at the rate of fifteen cents per keg 
the complainant is entitled to recover in this case five thousand four 
hundred and sixty dollars and forty-five cents ($5,460.45), and I so 
report his damages. 

In the case of Hack and Simon the defendants admit hav- 

49 ing pitched three thousand kegs (3,000) and two hundred and 

fifty casks (250) holding under thirty barrels before the pat- 

ent expired, and allowing damages at the rate of fifteen cents per 

keg and one dollar per cask the complainant is entitled to recover 

in this case seven hundred dollars ($700.00), and I so report his 
damages. 

All of which is respectfully submitted. 

November 16, 1883. 

WILLIAM v, FISHBACK, Master. 
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And afterwards, to wit, at the November term of said court, on 
the 21st day of November, 1883, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now the defendant, by Mess. Parkinson and Parkinson, its 
solicitors, and files its motion to strike the master’s report herein 
from the files, and said motion is in the words following, to wit: 

Now come the defendants herein, respectively, and move the court 
to strike from the files and set aside the master’s report herein and 
to refer the said cause back to the master for reasons as follows, to 
wit: 

First. That the said report was irregularly and improperly filed 
without submitting a draft thereof to defendants or their solic- 

itors. 
50 Second. That the master did not, before filing said report, 
as he was in duty bound to do, submit the same or a draft 
thereof to defendants or their solicitors, or notify them that the said 
report was ready or about to be filed, or of the tenor, effect, or sub- 
stance thereof, or issue or serve upon them any warrant advising 
them that the said report was prepared and about to be filed, or 
allow them any opportunity of inspecting it or ascertaining the 
nature or purport of said report or of obtaining a draft thereof; but, 
on the contrary, the same was filed before defendants or their solic- 
itors were advised that the master was ready to submit the same or 
had prepared a draft thereof, and without affording them any means 
of ascertaining the purport thereof or of offering or noting objec- 
tions or exceptions thereto, whereby defendants were deprived of the 
opportunity to object to the manifold errors therein and the unjust, 
illegal, and wrongful recitals and findings thereof, to their great in- 
jury and damage. 
PARKINSON & PARKINSON, 
For Def’ts. 


I, Robert H. Parkinson, being duly sworn, depose and say that I 
have been, throughout the pendency of said caus» before the master, 
solicitor for defendants, in charge thereof, and that the grounds 

assigned in the foregoing motion are, to iny personal knowl- 
51 edge, founded in fact. 
ROBT H. PARKINSON. 


Sworn to in my presence and signed before me this 20th day of 
November, 1883. 
FRANK W. BURNHAM, 
Notary Public in and for Ham. Co., O. 


And afterwards, to wit, at the November term of said court, on 
the 3d day of December, 1883, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by Messrs. Banning and Banning, 
his solicitors, and the defendant, by Messrs. Parkinson & Parkin- 
son, its solicitors, and thereupon the court, being sufficiently ad- 
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vised, doth now overrule the motion of the defendant, filed herein 
on the 21st day of November, 1883, to strike the master’s report 
herein from the files; to which ruling of the court in ovuvaling 
suid motion the defendant, by its solicitors, now here excepts. 


And afterwards, to wit, at the November term of suid court, on 
the 14th day of December, 1883, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Comes now the defendant, by Messrs. Parkinson & Parkinson, its 

solicitors, and files its exceptions to the report of the master 
52 herein in the words following, to wit: 


Circuit Court of the United States for the District of Indiana. 


MATTHEW GOTTFRIED 
vs. 7152. In Equity. 
THe CresceENT BREWING Co. i 


MatTrHoew GOTTFRIED ) 

vs. ™ sic 

‘ ‘ . . ‘ P 6454. In E ult ff 

RACHAEL S. Garr, Executrix, &c., and SAMUEL a es 
D. LANGTREE. 


MATTHEW GOTTFRIED 
vs. > 6840. In Equity. 


EuGene Hack and Anron SrMon. j 


Exceptions taken by defendants to the report made in the above-en- 
titled cause- by W. P. Fishback, master, to whom these causes were 
referred by an order of this court made in the interlocutory de- 
crees herein, and being the report dated November 16th, 1883, 
and filed about said date. 


Now come the defendants herein, respectively,and except to the 
said report of said master for reasons as follows, viz: 

First. For that the said report disregards in its findings the fact 
appearing in evidence, as well by the admissions of complainant in 

his cross-examination before the master as by the assignments 
53 und other proofs, that complainant has not suffered any actual 

damage by reason of the infringement complained of beyond 
the loss of the sale of the machines used by the several defendants, 
which, at the rate of royalty established by himself and his associates 
and predecessors in title under the pateni, would not exceed twenty 
dollars, and has erroneously substituted for such measure of recovery 
a speculative royalty never actually established, and never proposed 
as a royalty to be exacted from any person voluntarily purchasin 
and putting into use said machine, and not representing any oon 
damage suffered by complainant by reason of defendants’ infringe- 
ment. 

Second. For that the said report disregards the fact established in 
evidence that no person has ever voluntarily put one of the infring- 
ing ntachines in use in the ordinary course of business under any 
conditions that involved the payment of more than the ordinary 
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selling price of the machine, and the further fact that complainant 
or his predecessors or associates in title under the patent have never 
at any time exacted from persons voluntarily dealing with them in 
introducing the machine into use any tribute beyond the profit in 
the sale of the machine, and fails to find, as the fact is, that there 

is no proof nor presumption that complainant could or 
54 would, but for the infringement of defendants, have obtained 

more than the said profit on the sale of a machine, including 
therein manufacturer’s profits as well as royalty under the franchise, 
and no proof nor presumption that he has been damnified in any 
way beyond the loss of said amount, and substitutes as the measure 
of recovery herein vague speculations of witnesses as to the value of 
the invention, unsupported by data and inconsistant with the con- 
duct of the witnesses themselves and the facts shown in the cause. 

Third. For that the said report fails to find, as the evidence shows, 
and especially the depositions of Boss, Brenner, Frech, Gerst, Hauck, 
Herancourt, Liebel, Moerlein, Mulilhauser, Scharf, Schmidt, Schmitt, 
Schreiber, Schwarz, and Windisch, taken before the master, that the 
entire cost of pitching by hand, if all the employees engaged in the 
work were specially employed for that purpose, would be less than 
one-tenth part of the royalty of 15c. per keg, $1.00 per cask of less 
than 30 bbl. capacity, and $1.50 per cask of more than 30 bbl. ca- 
pacity, awarded as damages herein. 

Fourth. Forthat the said report fails to find, as is fully estab- 
lished in evidence, as well in the depositions recited in the last pre- 

ceding exception as in the depositions in behalf of complain- 
D5 ant and the evidence in the original record in this cause, that 

pitching by hand, as usually conducted, did not involve the 
employment of any additional hands in the breweries, but was car- 
ried on in the otherwise leisure time of the regular employees; that 
the breweries could not economically introduce complainant’s ma- 
chine at a cost for its use exceeding the purchase price thereof, and 
that, while it has been in the market throughout the term of the 
patent and open to use free from royalty by all who were willing to 
purchase it, many brewers have continued to pitch by hand in 
preference to the use of it, and of those who have had it some have 
by preference continued to pitch their casks by the old methods, 
while others have, under similar circumstances, by preference con- 
tinued to pitch their kegs by the old methods. 

Fifth. For that the said report fails to find, as is established in ev- 
idence, and especially in the cross-examination of complainant’s wit- 
nesses, Hoehle, Loeffel, Meir, Roessler, Seib, Schuerle, F. A. Steiner, 
F. Steiner, Thienzer, Thorman, Uhleman, Walther, and Welker, that 
the witnesses who estimated the value of complainant’s invention 
at 15c. per keg, $1.00 per cask of less than 30 bbl. capacity, and 

$1.50 per cask of more than 30 bbl. capacity for each pitch- 
56 ing, give no data to support their estimate, but, on the con- 
trary, were shown to have returned to pitching by hand, or 
to the use of means for heating their casks and kegs common for 
that purpose long prior to complainant’s invention, notwithstanding 
the use of complainant’s-‘ machine without license and upon the pay- 
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ment of the cost of the machine was open to them and known to be 
open to them at the time. 

Sixth. For that the said report fails to show the fact established 
in evidence by the depositions above named in behalf of defendants, 
and by the depositions in the original record herein, and by the 
depositions in behalf of complainant herein; that the Seibel ma- 
chine here in evidence, and shown to long antedate complainant’s 
invention, is still generally used for the purpose of pitching casks 
by brewers who have the machine here in controversy in their 
breweries with the right to use it without royalty. 

Seventh. For that the said report erroneously finds complainant’s 
damages to be 15c. per keg,$1.00 per cask of less than 30 bbl. 
capacity, and $1.50 per cask of more than 50 bbl. capacity for each 
pitching, whereas it should find that complainant has failed to show 

any damage beyond the loss of the sale of the machines used 
o7 by defendants at a royalty not exceeding twenty dollars. 
Eighth. For that the said report fails to find, as the fact is, 
that complainant has failed to show himself to have sustained any 
actual damage by reason of the infringement complained of and 
to award nominal damages. 

Ninth. For that the said report fails to find, as the fact is, that 
said complainant has not shown himself to be entitled to recover 
damages by reason of any infringement occurring prior to the title 
of Holbeck, the co-patentee, in May 1, 1879. 

Tenth. Forthat the said report fails to find, as the fact is, that 
complainant, having granted to said Holbeck, May 1, 1879, the right 
to sell said machines at a royalty of ten per cent. on the price of the 
machine, has suffered no damage by reason of any infringement oc- 
curring since said date beyond the loss of said royalty of ten per 
cent. on the price of the machine. 

Eleventh. For that the said report fails to find, as the fact is, that 
the said complainant, having released said /oyalty and all claims 
thereto, has not, by reason of any infringement occurring since said 
release, suffered any damage whatsoever. 

Twelfth. For that the said report erroneously finds that complain- 

ant has an established royalty or license fee at the rate of 15ce. 
58 per keg, $1.00 per cask of less than 30 bbl. capacity, and $1.50 

per cask of more than 30 bbl. capacity, whereas it should find, 
as the evidence shows and especially the cross-examination of com- 
plainant himself before the master, that no such royalty or license fee 
was established. 

Thirteenth. For that the said report errcneously finds that the 
royalty or license fee of 15c. per keg, $1.00 per cask of less than 30 
bbl. capacity, and $1.50 per cask of more than 30 bbl. capacity for 
each pitching, is fair and reasonable, whereas it should find that 
said royalty 1s neither fair nor reasonable, but grossly unfair, un- 
reasonable, and extortionate. 

Fourteenth. For that the said report erroneously finds said royalty 
or license fee of 15c. per keg, $1.00 per cask of less than 30 bbl. ca- 

acity, and $1.50 per eask of more than 30 bbl. capacity is applica- 
le as a measure of damages in these causes, whereas it should find 
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that it has no application or relevancy to said causes and does not 
furnish or tend to furnish any measure of the damages sustained by 
complainant by reason of the infringement of these defendants. 

Fifteenth. For that the said report erroneously finds that the said 
royalty last above mentioned is not above the fair value of the in- 

vention, whereas it should find,as is established by evidence 
59 here, especially depositions in behalf of defendant herein be- 

fore the master, that said sums were many fold the entire 
cost of pitching by hand and grossly in excess of the value of com- 
plainant’s invention and furnish no measure of damages to be re- 
covered in this cause. 

Sixteenth. For that the said report erroneously finds that the 
measure of damages in this cause is the value of complainant’s in- 
vention, whereas it should find that the measure of recovery herein 
is the actual damage shown to have been inflicted upon complainant 
by reason of defendant's infringement. 

Seventeenth. For that the said report erroneously adopts as the 
measure of the value of said invention and of complainant’s dam- 
ages herein a speculative estimate, not computed from any data 
appearing in evidence or shown to be possessed or relied upon by 
the witnesses and inconsistant with the conduct and admissions of 
the witnesses making such estimates and with the facts established 
in ev.dence. 

Eighteenth. For that the said report erroneously finds that settle- 
ments to which defendants are strangers afford the measure of re- 

covery against defendants, whereas it should find, as the 
60 evidence shows, that the said settlements were, if made at all, 

made under pending or threatened litigation and to avoid 
prosecution and afford no measure of damages herein. 

Nineteenth. For that the said report erroneously finds that the 
settlements made by complainant were made on the basis of a uni- 
form royalty or license fee, whereas it should find, as the evidence 
shows, that the said settlements were not made on any uniform roy- 
alty or license fee, but for such varying amounts as complainant 
was able to extort. 

Twentieth. For that the said report erroneously recites that Gott- 
fried “names thirteen licenses which he gave, and says there are 
others,’ and represents the same to have been licenses at a fixed 
rate of royalty, whereas it should find, as the fact is, that Gottfried 
names or refers to but-six so-called licenses of any kind as having 
been granted, and admits expressly that these all included settle- 
ments for past infringements ; that of these six one was never acted 
upon ; that the remainder were paid-up licenses upon estimates 
claimed to have been made in advance, instead of upon reports at 
stated periods during the remainder of their term, as provided in 
them, with the exception of one, upon which one report only is rep- 

resented to have been made, showing no kegs pitched and 
61 only twenty-two casks; that they were all made or effected 
through the intervention of complainant’s attorneys, for sums 
less than the expense of litigation, and, with one exception, litigation 
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had been commenced and was being pushed prior to the time of 
effecting such settlements. 

Twenty-first. For that the said master erroneously finds that the 
same questions involved in this controversy have been heard and 
determined in other courts, whereas he should find, as the fact is, that 
there is no evidence showing the said questions to have been pre- 
sented or passed upon by any master or court whatsoever, other 
than as the courts have in causes arising under other patents de- 
cided the law to be contrary to that administered by the master 
herein. 

‘Twenty-second. For that the master erred in examining and con- 
sidering evidence in other causes to which these defendants are 
strangers, which evidence was not exhibited to defendants or their 
counsel or in any way introduced into this cause. | 

Twenty-third. For that said report erroneously finds that “ little, 
if anything, was ever done” under the license from Gottfried to Hol- 
beck, granted in 1870, and that it was subsequently revoked, whereas 
it should find, as appears from the assignments in evidence and 

from the testimony of Gottfried and others, both before the 
62 master and in the original record, that the said license con- 

tinued in force at least until March, 1875; that it does not 
appear that the same was legally revoked at that time, and that a 
company was organized and the patented machine with subsequent 
improvements put on sale without restriction as to its use, and con- 
tinued thus on sale under authority of the patent until the title was 
reacquired by the patentees not earlier than 1879, and subsequently 
to the last-named date was continued on sale by Holbeck, with ex- 
press authorization of complainant, to the expiration of the term of 
the patent. 

Twenty-fourth. For that the said report erroneously finds that the 
title to the patent became revested in the patentee partly in 1875 
and partly in 1876, whereas it should find, as fully appears from the 
records, that it did not become so revested until 1879 or subsequent 
thereto. 

Twenty-fifth. For that the said report erroneously finds that “ in 
the meantime brewers and others regarded and treated the patent as 
invalid and engaged extensively in making and using infringing 
machines,” whereas it should find, as the fact is, that there is no evi- 
dence showing that the validity of the patent was under considera- 

tion or any opinion formed with reference thereto by the 
63 brewers at said time, or that infringing machines were made 

or used in sufficient numbers to affect or did affect the sale 
of the complainant’s machines. 

Twenty-sixth. For that the said report erroneously finds that up 
to the decision of Gottfried vs. Philip Best Brewing Co. the brewers 
generally considered the patent as invalid and were unwilling to 
recognize patentee’s rights, whereas it should find, as the fact is, that 
there is no evidence to show that at or prior to said date the ques- 
tion of the validity of said patent had ever been brought before the 
said brewers or considered by them, or that any brewer to whom the 
patentee or those authorized under the patent had offered to sell a 
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machine or to deal with, as they were dealing with others in the 
ordinary course of business, had refused to recognize any right exist- 
ing under said patent. 

T'wenty-seventh. For that the said report erroneously finds that 
the license given to Holbeck in May, 1879, was part of the consid- 
eration for Ho!beck’s interest in the patent, whereas it should find 
that the same was granted for the consideration of the license fee 
retained. 

Twenty-eighth. For that the master erroneously finds that the 

franchise held under the patent could be and was divided 
64 between the patentees, so that one was to enjoy the monopoly 

of the introduction of the machine to lawful uses while the 
other recovered from infringers upon the basis of a speculative esti- 
mate not based on any business actually carried on under the fran- 
chise and exceeding many fold the profit made or capable of being 
made by any method ever adopted for its lawful introduction and 
use. 

Twenty-ninth. For that the said report erroneously finds that 
“there is a square conflict in the evidence between plaintiff and de- 
fendant as to the value of the invention,” whereas it should find that 
the facts established in evidence, as well by complainant’s as by de- 
fendants’ evidence, prove that it had no sufficient value over old 
methods to render its introduction probable on any terms more ex- 
pensive to the user than the payment of the purchase price of the 
machine. 

Thirtieth. For that the said report erroneously represents that the 
sale of machines at a royalty not exceeding twenty dollars was only 
employed as a mode of enjoying the franchise in the early efforts to 
introduce the invention, whereas it should find, as is established by 
admissions of complainant in his cross-examination before the mas- 
ter, by the assignments in evidence, and otherwise, that the roy- 

alty of twenty dollars per machine is the maximum royalty 
65 that has ever been asked under the patent in any efforts ever 
made to introduce the lawful use of the machine, and that 
machines have been on sale under authority of the patent through- 
out its eutire term at a royalty not exceeding twenty dollars per 
machine, and that the aggregate profit on the sale of such machines, 


. as fixed by the patentees, prior to and throughout the infringements 


herein, did not exceed fifty dollars, including in the said fifty dollars 
all manufacturers’ profits and all profits on added improvements. 

Thirty-first. For that the said report erroneously finds that the 
said invention is a very important and valuable one, whereas it 
should find the contrary. 

Thirty-second. For that the said report erroneously describes and 
misrepresents the process of pitching as carried on before complain- 
ant’s invention was known, in this, that it recites the same as fol- 
lows, to wit: 

“'The hoops were knocked off and staves loosened, the head taken 
out, the hoops put on and tightened, the pitch and wood heated by 
fire built inside the keg, the hoops knocked off and staves loosened 
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again, the head put in, the hoops put on again, and the staves 
tightened up again;” 

66 Whereas it should find, as the evidence shows, that the pro- 
cess most commonly in use prior to the date of said invention 

was as follows, to wit: The hoops at one end were removed, the head 

taken out, the pitch then ignited by passing a heated iron rapidly 

over the mouths of a series of kegs placed in a row, the pitch poured 

in, the heads replaced, the hoops tightened, and the kegs rolled. 

Thirty-third. For that the said report erroneously finds that by 
using the complainants’ invention the pitching is done without the 
trouble of taking the steps taken in pitching by hand, whereas it 
should find, as the evidence shows, especially the depositions, before 
the master, of Windisch, Schwarz, Schrieber, Schmidt, Schmitt, 
Scharf, Muhlhauser, Moerlein, Siebel, Herancourt, Hauck, Gerst, 
Frech, Brenner, and Boss, that where the pitching was done by ma- 
chine it was necessary, in the first instance, to go over the kegs with 
a torch specially provided therefor and inspect the interiors of the 
kegs, to remove therefrom, by implements specially provided for the 
purpose, any refuse matter found therein; to then apply them to the 
pipe of the furnace in which fire had been kindled for the purpose 

and to which a blast was applied by means of a mechanical 
67 fan put in operation with motive power obtained from the 

boiler heated by another furnace; to then remove the kegs; to 
then introduce pitch which had been heated by another fire through 
the bung or spigot hole of the keg; to then roll the keg, and subse- 
quently tighten the hoops thereof to compensate for the shrinkage 
caused by the heat, and that it was further necessary, if injury to 
the bung hole was to be prevented, to introduce into the bung hole 
of each keg so pitched a metallic bushing to protect said bung hole 
from being burned or rendered irregular by the heat of the pipe 
from the furnace inserted into it. 

Thirty-fourth. For that the said report erroneously fails to find, as 
the evidence shows, especially the depositions last above cited, that 
the inspection and removal of impurities from the inside of the keg, 
made necessary where the pitching is by machine, consumes more 
time and involves more labor than the removal of the heads of the 
kegs and is less thorough in its purification of the kegs. 

Thirty-fifth. For that the said report erroneously finds that com- 
plainant’s machine saves time and labor, whereas it should find the 
contrary, as the evidence shows, and especially that last above re- 
cited. 

Thirty-sixth. For that the said report erroneously finds 
68 that complainant’s machine saves pitch, whereas it should find 
the contrary. 

Thirty-seventh. For that the said report erroneously finds that 
the vessels are better pitched by machines, whereas it should find 
that the evidence shows that the pitching is more thoroughly and 
better done by the old methods, and that the same fully appears as 
well in the depositions last above recited as by the depositions in 
behalf of defendants in the original record. 
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Thirty-eighth. For that the said report erroneously finds that the 
taking out of the heads and displacing the staves injures the kegs, 
and that they will last much longer when pitched by machine than 
when pitched in the old way, whereas it should find that the injury 
to the keg by reason of the warping from constant heat when using 
the machines is much greater than any injury from the removal of 
the heads; that the kegs are destroyed more rapidly thereby, and 
that the burning of the bung holes, incident to the use of the machine, 
was so destructive as to render it impossible for the machine to com- 
pete with the nand-pitching with economy without the use of means 
of preventing such injury invented and introduced subsequent to 
the date of complainant’s patent. 

Thirty-ninth. For that the said report erroneously finds 

69 the fact of defendants’ use of machines for pitching proves it 
“to possess great advantages over the old pitching process,” 
whereas it should find that such use, if it involved the use of no 
other improvements, would not be evidence of more than a nominal 
advantage; that defendants have never used said machine except 
with improvements not found in complainant’s patent; that they 
continued during the larger part of the term of the patent and until 
further improvements had been introduced to pitch by old methods, 
and that the defendants, The Crescent Brewing Co. and Rachael 8. 
Gaff et al., have continued throughout by vreference to use old 
methods in a large part of their pitching, including all their casks. 

Fortieth. For that the said report erroneously recites defendants 
to concede that complainant is entitled to recover a rovalty of twenty 
dollars per machine, whereas it should find, as the fact is, that de- 
fendants have insisted that the actual damage suffered by com- 
plainant by reason of infringement and to be recovered herein can- 
not exceed the said sum, and that complainant was not entitled to 
that or any recovery until he should affirmatively show that he had 
used such diligence in introducing his invention and keeping it 

before the public, and that it was of such merit as originally 
70 exhibited in his patent and without further improvements as 

to establish the presumption that defendants would have 
purchased complainant’s machine, paying the royalty thereon asa 
part of the price thereof, if they had not purchased an infringing 
machine. 

Forty-first. For that the said report erroneously recites extracts 
from the direct examination of complainant, and fails to recite his 
cross-examination releyant thereto, and the evidence of defendant’s 
witnesses by which his direct examination so recited is materially 
modified and contradicted. 

Forty-second. For that the said report erroneously finds that com- 
plainant’s invention was adopted and used in three thousand brew- 
erles within the twelve or thirteen years after the patent was issued, 
whereas it should find, as the fact is, that it is not shown to have 
been introduced and used in more than thirty breweries during said 
time; that in these it was coupled with additional improvements, 
and that complainant, being the only witness who undertook to state 
the number of breweries in which said machine had been used, ad- 
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mits, on cross-examination, that he was not, during or subsequent 
to the term of said patent, seen any machines that he claims to be 
within his invention in use in more than two hundred to two 
hundred and fifty breweries. 
71 Forty-third. For that the said report erroneously finds that 
the question for the master to determine is, whether the sales 
of the few machines under the circumstances stated, while the patent 
was considered invalid, establishes any royalty which would prevent 
the complainant from recovering at another and higher rate, whereas 
it should find that the question is, whether the complainant has 
shown himself to have suffered, by reason of defendant’s infringe- 
ment, any damage beyond the loss of said royalty; and should fur- 
ther find that there is no evidence showing or tending to show that 
complainant has lost, by reason of said infringement, any benefit or 
advantage or suffered any injury beyond said royalty. 

Forty-fourth. For that the said report erroneously assumes and 
represents that said sales were few in number and due to and affected 
by infringements, the patent being considered as invalid, whereas 
it should find that this method of enjoying the franchise, by the sales 
of machines with right of unrestricted use, was adopted by the pat- 
entee and his associates in title at the outset and before they had 
been affected by infringements, and continued throughout the entire 

term of the patent as the only means employed by them of in- 
¢2 troducing said invention or enjoying said franchise, and that 

it does not appear that it was adopted in view of or in any- 
wise due to any infringements or any adverse opinion entertained 
as to the validity of the patent. 

Forty-fifth. For that the said report erroneously finds that the 
unwillingness to recognize the validity of the patent placed the pat- 
entees to great disadvantage and rendered it impossible for them to 
deal on equal terms with brewers in selling the machines, and that 
the effect of this disregard of the patentees’ rights was to cut down 
the profits, whereas it should find, as the fact is, that it does not ap- 
pear that the profit on machines was ever reduced in view of any 
infringement, or that any‘brewer to whom a machine manufactured 
under authority of the patent was offered ever elected to take in 
place thereof an unauthorized machine, or that any user of an in- 
fringing machine ever refused, when asked to pay complainant or 
his associates or predecessors in title to the patent, any royalty or 
profit that he would have made by the sale to them of the number 
of machines used by them at any rate ever obiained or asked in the 
authorized sale of the machines. 

Forty-sixth. For that the said master erroneously finds that there 

was a time after the sale of said machines commenced when 
73 complainant or his associates or predecessors in title could 

not sell any machines at all, and represents the same to have 
been due to infringements, whereas he should find, as the evidence 
shows, that the failure to sell machines was due to mismanagement, 
lack of business enterprize, and dissensions among the holders of 
the title to the patent and their licensees, and to the fact that the 
said invention without additional improvements was not found 
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profitable by the brewers and was in nowise due to any infringe- 
ment. 

Forty-seventh. For that the said report erroneously finds that 
while said patent “ was considered invalid it is improbable that the 
purchase of any machines made by Holbeck gave him any more 
than the price of labor and material represented in the machines 
with manufacturer’s profits, and it is not likely that the inventor's 
royalty entered into the selling price of the machines,” whereas it 
should find that there is no evidence showing or tending to show 
that the price at which said machines were sold throughout the en- 
tire term of the patent was not adequate to pay both royalty under 
the franchise and manufacturer’s profits, and that the evidence does 
affirmatively show that the said price was fixed with the view to 
payment of said royalty and the realizing of profits in addition 

thereto. 
fe Forty-eighth. For that the said report erroneously finds 

“that the fact that sales made by Holbeck were few and at 
variable rates for the purpose of introducing the invention is to be 
considered,” whereas it should find, as the evidence shows, that the 
said sales were adopted voluntarily as the mode of making profit 
out of the franchise and at rates fixed before the same had been 
affected by infringement, and that the small number of sales was due 
to the fact that the machines offered were not regarded as sufficiently 
desirable to compensate for the price demanded therefor and to lack 
of business efficiency in introducing the same and creating a market 
therefor. 

Forty-ninth. For that the said report erroneously finds that said 
Holbeck seems to have offered his machines at almost any price, 
whereas there is no evidence showing or tending to show the same. 

Fiftieth. For that the said report erroneously finds that Holbeck 
was not able to sell to more than one out of one hundred and fifty 
brewers that adopted the invention, whereas there is no evidence 
showing or tending to show such fact or approximation thereto. 

Fifty-first. Forthat the said reporterroneously findsthat there came 

a number of vears in which no machines authorized under 
7d the patent could be’sold at all, whereas there is no evidedce 
to such effect, but the contrary. 

Fifty-second. For that the said report erroneously recites and rep- 
resents that the license fee for sale of machines adopted by complain- 
ant.was one which he was compelled to accept by reason of infringe- 
ment, whereas there is no evidence showing or tending to chow that 
complainant was compelled or in anywise influenced in the adop- 
tion of the same by any infringement whatsoever. 

Fifty-third. For that the said report erroneously finds that com- 
plainant is not necessarily bound by the rate at which machines 
were sold under the patent, whereas it should find that there is no 
evidence showing or tending to show that complainant has suffered 
any damage beyond the loss of said sales, and that if not entitled to 
recover damages upon the basis thereof he is not entitled to any 
damages whatsoever. 

Fifty-fourth. For that the said report erroneously finds that the 
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arrangement between Gottfried and Holbeck, made at the time the 
Baltimore company was organized, has no application in determin- 
ing or fixing the rate of recovery, whereas it should find that the 
said arrangement and the sale of machines thereunder and 
76 subsequently thereto afforded the only measure of complain- 
ant’s damages upon which recovery herein could be had. 

Fifty-fifth. For that the said report erroneously finds that said 
agreement was a personal agreement between old friends, and one 
which did not affect their rights as against the public, whereas it 
should find that there is no evidence of friendship between the pat- 
entees, or of theirhaving been moved in said agreement by other 
than business considerations; that, whatever the motive thereto, it 
and the transactions under it fixed the measure of complainant’s 
advantage in the introduction of each machine and the limit of his 
damage by reason of any tortious introduction of such machine. 

Fifty-sixth. For that the said report erroneously finds that the 
arrangement for this license was made for the purpose of assisting 
Holbeck in his efforts to introduce the invention, whereas it should 
find that it was made in furtherance of the policy of the patentees, 
as adopted by both from the outset, of introducing their invention 
by sale of machines, and as fairly apportioning between them the 
measure of advantage to be obtained from the enjoyment of the said 
franchise. 

Fifty-seventh. For that the said report erroneously fails to 

77 find that said complainant is not damnified in excess of the 

profit which he would have obtained by the sale of machines 

at therate at which they were lawfully made and sold under authority 

of the patent during the term thereof, irrespective of whether said 

rate was fixed with his personal concurrence or by other parties 
who at the time had lawful title. 

Fifty-eighth. For that the said report erroneously finds that the 
right of said Holbeck to sell said machines was rescinded, whereas 
it should find that said Holbeck had that right throughout the term 
of the patent. 

Fifty-ninth. For that the said report erroneously finds that the 
license to sell machines given to Holbeck at the time of his sale of 
his interest in the patent to Gottfried was entitled to no effect, as 
showing complainant’s damage not to have exceeded the royalty 
which would have been obtained by sales of machines thereunder, 
whereas it should find that the effect of the same was to limit the 
damage suffered by complainant during the time such license con- 
tinued in force to ten per cent. of the selling price per machine. 

Sixtieth. Forthat the said report erroneously finds that said license 
was granted when said patent was consideied invalid, whereas it 

should fine that there is no evidence toshow it was so con- 
78 sidered by any party to ‘the transaction or by others at said 

time, while the evidence does show that the patent had al- 
ready been declared valid in the only cause in which its validity 
had been passed upon. ; 

Sixty-first. For that the said report erroneously finds that said 
contract was limited to operation with brewers who had never in- 
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fringed the patent or who had settled for infringements, whereas it 
should find, as the evidence, and especially the cross-examination 
of complainant before the master, shows, that it was not in legal effect 
so limited, and that said Holbeck was allowed thereunder to sell and 
advertise said machines generally under said patent, putting them 
on the market, marked thereunder, without any intimation to the 
public of any limitations whatsoever upon their sale. 

Sixty-second. For that the said report erroneously finds that it 
does not appear that any machines were sold under the last license 
to Holbeck, or at what price they were sold, or that Gottfried was in 
any way connected with the sale of them, whereas it should find, 
as appears in evidence and, among other places, in the cross-exam- 
ination of complainant in the original record, that machines were 

sold and license paid thereunder at the rate of ten per cent. 
79 on the selling price up to December, 1879, and that they con- 

tinued to be sold after that without royalty and with the ap- 
proval and consent of said Gottfried, and at a gross selling price 
which he admits not to have exceeded from one hundred and thirty- 
five to one hundred and eighty-five dollars per machine; and should 
further find that if complainant failed to show the rate of sales sub- 
sequent to the granting of said last-named license he could not re- 
cover for any machines put into use thereafter. 

Sixty-third. For that the said report erroneously finds that the 
fact that the settlements referred to were made after suits were be- 
gun is not sufficient to break their force as proof of damages herein, 
whereas it should find that such settlements afford no evidence of 
damage whatsoever. 

Sixty-fourth. For that the said report erroneously finds that said 
infringers did not pay more than they believed they were liable for 
and would have been obliged to pay at the end of litigation, 
whereas it should find that, whether they did or did not believe they 
were liable for such damages, their settlements could not affect the 
measure of recovery herein ; that it was evident that they did pay 
more than they were liable for, and that said settlements were 

made solely to escape the expense and annoyance of vexatious 
SO litigation. 
Sixty-fifth. For that the said report erroneously finds that 
“itis enough to say that no evidence has been introduced showing 
that the settlements were not fair or that they resulted from coercion 
or were the result of collusion,’ whereas it should find that it did 
appear that said settlements were extortionate and resulted from 
coercion or collusion, and that, such settlements not being relevant 
or competent as a measure of recovery herein, defendants were not 
‘alled upon to prove the character of inducements offered or influ- 
ences brought to bear to procure the same. 

Sixty-sixth. For that said master has failed to find, as the evi- 
dence shows, especially the evidence produced in the cross-examina- 
tion of complainant before the master, that complainant has used 
in many cases fraudulent misrepresentations and employed illegiti- 
mate agencies for influencing and procuring extortionate settlements 
under said patent. 
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Sixty-seventh. For that the said report erroneously finds that de- 

fendants have been forcing complainant to expensive and protracted 

litigation, whereas it should find that there is no evidence to 

81 show that defendants would not amicably at any time when 

asked have paid complainant the amount of rovalty which 

he was making by the lawful sale of his machine, and that com- 

plainant has in fact forced upon defendants the expense of protracted 

litigation by pressing upon them uncons-ionable and exorbitant 
claims. 

Sixty-eighth. For that the said report erroneously finds that de- 
fendants have been depriving complainant of the enjoyment of his 
rights for ten or twelve years, whereas it should find that the longest 
term of either infringement herein did not much, if any, exceed four 
years. 

Sixty-ninth. For that the said report erroneously finds that com- 
plainants were not in a condition or position that enabled them to 
enforce their rights against infringers prior to Judge Dyer’s decision 
in 1879, whereas it should find that there is no evidence to show 
that from the date of the graniing of the patent they were not In 
such condition and position. 

Seventieth. For that the said report erroneously fails to find, as it 
should, that said complainant, having allowed infringing machines 
to be made and sold generally by manufacturers for many years 
prior to the date of the infringement herein, and having taken no 

steps to enjoin or prevent the same, has been guilty of such 
82 lache in respect to his franchise that he is not entitled to re- 

cover any damages against these defendants in a court of 
equity. 

Seventy-first. For that the said report erroneously finds that the 
hand-pitching process is expensive and must in the nature of things 
be wasteful as to materials used and destructive to the casks thatare 
subjected to the treatment, whereas it should find, as the evidence 
shows, that it is not moreso than the use of complainant's in- 
vention. 

Seventy-second. For that the said report erroneously finds that 
fifteen witnesses have been examined by complainant upon the ad- 
vantages of complainant’s invention and fourteen by defendant, 
whereas it should find that fourteen witnesses were examined before 
the master in behalf of complainant and fifteen in behalf of defend- 
ants; that of those who testified in behalf of complainant none gave 
or showed themselves to possess data to support the estimates made 
by them ; that those testifying in behalf of defendants gave definite 
and accurate facts, fully showing that complainant’s invention pos- 
sessed no advantages sufficient to have induced its use at any royalty 
exceeding that of twenty dollars per machine, and that ‘the said 
fact was further proved by evidence found in the original record 

herein. 
83 Seventy-third. For that the said report erroneously finds 
that of the witnesses examined by complainant nine are dis- 
interested, whereas it should find that all were warm partisans in 
this controversy and allies of complainant. 
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Seventy-fourth. For that the said report erroneously finds that 
complainant’s machine was the first way ever devised for pitching 
kegs without taking the heads out, and that it has superseded the 
old method of pitching, whereas it should find that it consisted only 
ina machine for heating the interior of kegs—a process in itself 
old ; that other machines equally adapted to that purpose are shown 
in evidence to have been in existence long prior to the date of com- 
plainant’s invention ; that such machines have been and are being 
extensively used in the larger breweries of the country in lieu of 
complainant’s, and have been substituted therefor by parties having 
complainant’s machine, with the right to use the same without 
license. 

Seventy-fifth. For that the said report erroneously finds that the 
speculative opinions of witnesses called in behalf of complainant un- 
supported by and inconsistent with facts proved is entitled to greater 
weight in fixing the value of complainant’s invention than definite, 
positive, and undisputed testimony as to facts upon which said value 

depends. 
84 Seventy-sixth. For that the said report erroneously finds 

that “Judge Treat sustained complainant’s position and 
affirmed the report” of the master in the southern district of Ili- 
nois, whereas it should find that there is no evidence to show that 
the questions involved in this controversy were presented or passed 
upon by Judge Treat, or that there was any bona fide contest upon 
any questions whatsoever before him. 

Seventy-seventh. For that the said report fails to find, as it should, 
that defendant, The Crescent Brewing Co., being in fact a continua- 
tion under incorporation of the business of James W. Gaff & Co., 
and the said James W. Gaff & Co. and the Crescent Brewing Co. 
having together used but one machine, complainant is only entitled 
to recover against said several defendants the royalty on one ma- 
chine, and that the satisfaction of judgment for such royalty by 
either of said defendants will be a satisfaction of judgment in both 
the suit against said Crescent Brewing Co. and that against Rachael 
S. Gaff et al. 

Seventy-eighth. For that the said report fails to find, as it should, 
that defendants having infringed but two out of the three claims 

of the patent, and complainant having failed to apportion 
85 the royalty between said claims, said complainant is not en- 
titled to recover more than two-thirds of said royaity. 

Seventy-ninth. For that the master erred in admitting in evidence 
contracts to which these defendants were strangers and testimony 
relative thereto and in overruling defendant’s objections to the 
same. 

Eightieth. For that the master erred in admitting speculative es- 
timates of the value of the patented invention and in overruling 
defendant’s objections thereto. 

Eighty-first. For that the master erred in admitting the testimony 
of the following witnesses, to wit: William J. Seib, Anton Schuerle, 
Clements Uhleman, Edward Thorman, Emil Welker, William 
Roessler, William Koehle, Joseph Meier, Sassimer Thienge, Ferdi- 
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nand Steiner, Fred. A. Steiner, August Loeffel, Frank Walther, and 
so much of the testimony of Matthew Gottfried as related to estimates 
of the value of his said invention and to settlements and recoveries 
under said patent, whereas he should have excluded the same and 
sustained defendant’s objections thereto. 

Eighty-second. For that the master erred in awarding as damages 
against the said Crescent Brewing Co. the sum of $4,215.95, whereas 

he should have found and reported nominal damages only. 
86 Kighty-third. For that the master erred in awarding as 

damages against the said Rachael S. Gaff, administratrix, and 
Samuel D. Langtree the sum of $5,460.45, whereas he should have 
found and reported nominal damages only. 

Eighty-fourth. For that the master erred in awarding as dam- 
ages against the said Hack and Simon the sum of $700.00, whereas 
he should have found and reported nominal damages only. 
Kighty-fifth. For that the master erred in overruling the objec- 
tions to evidence offered in behalf of complainant, specifically noted 
on the master’s record by defendants at the time, and in admitting 
and considering the evidence so objected to. 

EKighty-sixth. For that the master erred in that he did not exhibit 
said report or a draft thereof to defendants’ solicitors or give them 
any opportunity to note their objections thereto before tlie said re- 
port was filed. 

Respectfully submitted, 
PARKINSON anp PARKINSON, 
For Defendants. 
Cincinnati, O., Dec. 13, 1883. 


And afterwards, to wit, at the November term of said court,on the 

5th day of December, 1884, before the Honorable William A. 

87 Woods, judge as aforesaid of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

This cause coming on to be heard upon the cxceptions filed by 
the defendant to the report of William P. Fishback, Esq., the master 
to whom this cause was referred, which report is dated the 16th day 
of November, 1883, and by which it appears that there is due from 
the defendant to the complainant the sum of four thousand two 
hundred and fifteen dollars and ninety-five cents ($4,215.95) for the 
infringement by the defendant of letters patent ef the United States 
No. 42580, issued to Gottfried and Holbeck May 3d, 1864, for an 
improved mode of pitching barrels: 

It is thereupon, upon consideration thereof, ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
that all said exceptions to said master’s report be, and the same are 
hereby, overruled, and that said report do stand in respect to amount 
of damages found due complainant ratified and confirmed. 

It is further ordered, adjudged, and decreed, and the court doth 
hereby order, adjudge, and decree, that the said defendant pay to 

the said complainant the sum of four thousand two hundred 
88 and fifteen dollars and ninety-five cents ($4,215.95), and also 
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the costs of suit, to be taxed herein at $—, and that the complainant 
have execution therefor. 

It is further ordered that William P. Fishback, Esq., be allowed 
$— in full for his servicesas master in this cause, the same to be 
taxed and collected as other costs. 


And afterwards, to wit, at the November term of said court, on 
the 8th day of December, 1854, before the Honorable William A. 
Woods, judge as aforesaid of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson and Parkinson, 
their solicitors, and file their motion for appeal in the above-entitled 
cause in the words following, to wit: 

Now comes the defendant herein and moves the court to allow an 
appeal and to fix the bond to be given thereupon. 


Respectfully 
PARKINSON & PARKINSON, 
For Deft. 
Cincinnati, Ohio, Dec. 6, 1884. 


And afterwards, to wit, at the November term of said court, on the 
3d day of January, 1883, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings in 

the above-entitled cause were had, to wit: 
89 Come now the defendants, by counsel, and thereupon the 
court doth hereby grant the prayer of said defendants for an 
appeal herein upon its filing a bond in the sum of $7,500.00, with 
sureties, to the approval of the court. 


And afterwards, to wit, at the November term of said court, on the 
20th day of January, 1885, before the Honorable William A. Woods, 
judge as aforesaid of said court, the following further proceedings in 
the above-entitled cause were had, to wit: 

Comes now the defendant, by Messrs. Parkinson & Parkinson, its 
solicitors, and filesits appeal bond herein in the sum of seven thousand 
five hundred dollars, with Samuel D. Langtree and Rachael S. Gatf 
as sureties thereon, which is approved by the court. 

And said bond is in the words following, to wit: 

Know all men by these presents that we, The Crescent Brewing 
Co. and Samuel D. Langtree, of Aurora, Indiana, and Rachael S§. 
Gaff, of Cincinnati, Ohio, are heid and firmly bound unto Matthew 
Gottfried, of Chicago, [llinois, in the sum of seven thousand five hun- 
dred dollars, to be paid to the said Matthew Gottfried, his executors 

or administrator; to which payment, well and truly to be 
893 _ made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, 


firmly by these presents. 
Sealed with our seals. Dated this 29th day of December, A. D. 


1884. 
W hereas the above-named The Cresent Brewing Co. has prayed an 
appeal to the Supreme Court of the United States to reverse the de- 
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cree rendered in the above-entitled action by the circuit court of the 
United States for the district of Indiana: 

Now, therefore, the condition of this obligation is such that if the 
above-named The Crescent Brewing Co. shall prosecute said appeal 
to effect and answer all damages and costs if it shall fail to make 
good its said plea, then this obligation to be void ; otherwise to re- 
main in full force and virtue. 

THE CRESCENT BREWING CO. 


By JAMES W. GAFF, Pres’t. SEAL. 
RACHAEL S. GAFF. SEAL. 
SAMUEL D. LANGTREEF. SEAL. 


Sealed and delivered in presence of— 
THOMAS T. GAFF. 
J. D. PARKER. 


The above security is approved. 
W. A. WOODS. 
Judge of the United States —, District of Indiana. 


(Here follows the testimony in said cause :) 


90) Circuit Court of the United States, District of Indiana. In 
Equity. 


MATTHEW GOTTFRIED vs. SAMUEL D. LANGTREE ef a/. 


Testimony in the above-entitled cause taken on behalf of the com- 
plainant, by agreement of counsel, before Charles C. Linthicum, a 
notary public, at the office of Banning & Banning, rooms 60 and 
61, Honore building, Chicago, Illinois, Tuesday, June 15, 1880. 
Present: Ephraim Banning, of counsel for complainant, and W. 

S. Holman, counsel for defendants. 

Counsel for complainant offers in evidence a certified copy of let- 
ters patent of the United States No. 42580, issued May 3, 1864, to 
John F. T. Holbeck and Matthew Gottfried for an improved mode 
of pitching barrels, and the same is marked “ Complainant’s Exhibit 
Gottfried-Holbeck Patent.” 


JaMEs R. Varn, a witness produced, sworn, and examined on the 
part of the complainant, deposed and testified as follows : 


Direct examination by Mr. BANNING: 


My name is James R. Vail; age, 35 years; occupation, book-keeper 
for Crescent. Brewing Co. of Aurora Ind.; residence, Aurora, Ind. 
[ have been engaged at the brewery now owned by the Crescent 
Brewing Company for the last six years or a little more. When I 
first commenced the brewery was operated by Gaff & Co., composed 
of James W. Gaff and Samuel D. Langtree. It continued to be 
operated by them until the 30th day of April, 1879, at which time 
the Crescent Brewing Company became its owner. ‘The officers of 
the company are James W. Gaff (son of the former owner), presi- 
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dent; Samuel D. Langtree, treasurer and general manager, and my- 
self, secretary. Mr. Langtree is the superintendent in od 
operation of the brewery. We have a regular board of directors, 
but he has general charge and directs what machinery shal] be 
used, ete. 

Q. 1. State whether or not any pitching machines have been used 
at the brewery of the Crescent Brewing Company or their prede- 
eessors during the time you have been there; and, if so, how many 
and what kind and how long have they been used ? 

A. Tbere have been machines used for that purpose. There have 
been two used, the first in which steam was used and the second in 
which hot air was used. The last one is in operation now, but has 
been often repaired since it was originally bought. The first was 
there when I commenced at the brewery, and was used until the 
latter part of 1874 or the early part of 1875. It was a machine 
constructed as follows: A coi! of gas pipe about an inch in diameter 
was placed in a brick furnace, the coil being about 20 inches in 

diameter and two feet in height, and a steam pipe leading 
91 from the boiler in the brewery was connected with the coil. 

The coil was also provided with a nozzle which was inserted 
in the kegs, and through this the steam was introduced to heat their 
insides. When in operation there was a fire in the furnace that 
contained the coil, the object of which was to superheat the steam. 
No blower was used in connection with this machine. 

The second machine, which is now in use, has a cast-iron furnace, 
with a fire grate near the bottom and a hole at the bottom to con- 
nect the blower and to introduce the air into the furnace. The fur- 
nace also has a hinged top which is provided with a nozzle, through 
which the hot air is introduced into the kegs, a pipe about sixteen 
inches long forming the connection. ‘This pipe is screwed into the 
furnace so that when worn out it can be removed and another one 
put in its place. There is also a fan blower (known as a Root 
blower) so arranged that it can be connected with the furnace by a 

ipe which is inserted in the hole at the bottom under the fire grate. 
Vhen used the furnace is filled with coke or charcoal and a fire 
kindled at the bottom ; the blower is then operated and air forced 
into the furnace, which, passing up through the fire and becoming 
heated, is expelled through the pipe at the top into the keg or vessel 
to be heated. This machine has been in use at the brewery since 
early in 1875; about the 14th of January, 1875. 

Q. 2. State how many casks and kegs have been pitched or heated 
for pitching at the brewery of the Crescent Brewing Company and 
their predecessors by the use of these machines, respectively, during 
the time you have been there, giving the number pitched each year 
as nearly as possible. 

A. That is a pretty hard question to answer, as there is no record 
kept in the brewery of the amount of pitching done, and the only 
information I have is derived from the foreman and others employed 
at the brewery. The only way that I can form any idea is to judge 
from the number of vessels that we have in use and the frequency 
with which they have to be pitched. I may say, however, that we 
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have never pitched any large casks or vessels holding over a barrel 
with either of these machines. As near as I can judge or ascertain, we 
had six thousand seven hundred kegs in 1875, most of them being 
quarter barrels; in 1876 we were using about eight thousand and 
forty barrels or kegs, most of them being quarters; in 1877 we had 
ten thousand and fifty, most of them being quarters, but a little 
larger proportion being barrels and halves; in 1878 we had eleven 
thousand six hundred and fifty, the proportions being about the 
same as before; in 1879 (that is, for the fiscal year ending April 30, 
1880), we had thirteen thousand four hundred and three, the pro- 
Ea still continuing about the same. I do not think there has 
een any increase during the present year; we bought largely last 
year, and now have a little surplus, or more than we areusing. We 
estimated on the Ist day of last May that we had about two thou- 
sand more than we had use for. We have followed theusual custom 
of brewers in our section of the country in pitching—that is, we 
have pitched about as often as others. I cannot tell with any 
92 degree of accuracy how often we have pitched our vessels, but 
I will furnish a statement to defendant’s counsel from which 

he can make a stipulation or admission in that regard. 


This statement being furnished, defendant’s counsel admits and 
consents that it may be considered and taken as proved that the 
defendants pitched or heated for pitching, by the machine last de- 
scribed, thirty-six thousand four hundred and five (36,405) kegs 
and barrels prior to April 30, 1879, and that since that time the 
Crescent Brewing Company has pitched or heated for pitching, by 
the use of said machine, sixteen thousand four hundred and three 
(16,403) kegs and barrels, most of them in each case being quarter 
barrels or what is commonly known as “ quarters.” 


Cross-examination by W. S. Hotman, counsel for defendant: 


Q. 3. If there is a loss of vessels annually used by the Crescent 
Brewery in the business of the company, reducing the number of 
casks you have mentioned as used by the company each year, state 
the extent of such annual loss, as near as you can. 

A. We usually estimate this loss at from seven to ten per cent. of 
the number of casks used; this-would include casks stolen, not re- 
turned, and lost in various ways. 

Q. 4. From whom did Gaff & Co. procure the apparatus which 
you have mentioned for heating the casks for pitching with heated 
steam, and what was the cost of the machine? 

A. They bought the machine from Stedman & Co., foundrymen, 
of Aurora, Indiana; I cannot state the cost. 

Q.5. From whom did Gaff & Co. procure the machine you have 
mentioned for heating casks for pitching with heated air? State the 
exact day, if you can, and the cost of the machine, and if the fan 
was purchased separate from the machine you have mentioned state 
separately the cost of the fan. 

A. The purchase was made from Fritsch, Burkhardt & Co., of 
Cincinnati, Ohio; the bill was rendered on the 2nd day of January, 
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1875, and paid on the 25th of February, 1875; the fan, machine, 
and all cost $180. 

Q. 6. In what business were Messrs. Fritsch, Burkhardt & Co. en- 
gaged at the time Gaff & Co. made the purchase of the machine? 

A. They were foundrymen and manufacturers of machinery. 

Q. 7. You may state, as far as you know or knew, as the book- 
keeper of Gaff & Co., or as secretary of the Crescent Brewing Com- 
pany, when Gaff & Co. or the Crescent Brewing Co. were first in- 
formed that said machines or either of them were patented or man- 
ufactured in the infringement of a patent right. 

A. In the latter part of November, 1877. 

Q. 8. If the James W. Gaff who was of the firm of Gaff & Co. is 
dead, when did he die? 

A. Early in 1879; I think on the 17th of January, 1879. 

Q. 9. Was Samuel D. Langtree a member of the firm of Gaff & 
Co., or was he receiving during the lifetime of James W. Gaff a cer- 
tain per cent. of the profits of the business of the brewery as com- 
pensation for his services in connection with the brewery ? 


A. I do not know. 
JAMES R. VAIL. 


93 Unirep STaTes oF AMERICA, | a 
Northern District of Illinois, { °° ° 


I, Charles C. Linthicum, a notary public in and for the county of 
Cook and Siate of Illinois, and residing in Chicago, do hereby cer- 
tify that the foregoing deposition of James R. Vail was taken before 
me, by agreement of counsel, in the cause in the caption hereto en- 
titled; that the said deposition was taken on behalf of the said 
complainant in said cause, and that the said witness was by me duly 
sworn to testify the truth,the whole truth, and nothing but the truth 
in said cause, and the deposition of said witness was reduced to writ- 
ing in the presence of the witness and of counsel for the parties 
therein noted as present, and read over to the witness, who, In my 
presence, then subscribed the same as and for his deposition in said 


. Cause. 


In witness whereof I have hereunto set my hand and official seal 
this 16th day of June, A. D. 1880, at Chicago, in the county and 
State aforesaid. 


[NOTARIAL SEAL. | CHARLES C. LINTHICUM, 
Notary Public. 


According to the best estimate I am able to make, the firm of Gaff 
& Co. pitched or heated for pitching by the machine last described 
thirty-six thousand four hundred and five (36,405) vessels (includ- 
ing barrels, half barrels, quarters, and eights, or ponies), prior to 
April 30, 1879—that is to say, between the first of January, 1875, and 
April 30, 1879; and since April 30, 1879, the Crescent Brewing 
Company have pitched or heated for pitching sixteen thousand four 
hundred and three (16,403) vessels, including barrels, half barrels, 
quarter barrels, and eights, or ponies, of which number much the 
larger proportion were quarter barrels. 
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In explanation of my testimony heretofore given I wish to state 
that, on reflection and more careful inquiry, I find I did not suffi- 
ciently consider and take into account the number of vessels sent 
from the brewery to customers and not returned for a year or more, 
and of course were not pitched by the use of the machine named; 
and also the large number of casks kept on hand for use but not 
actually used, and the large number of vessels employed in the im- 
mediate vicinity of the brewery and not subject to rough usage and 
requiring pitching only at long intervals. I have taken these facts 
into consideration in my estimate of the number of vessels actually 

itched or heated for pitching during the period named. 

The vessels actually in use have been pitched on an average once 
a year, but some much more frequently than others. 

Aurora, Indiana, July 10, 1880. 

JAMES R. VAIL. 


It is agreed that the foregoing statement of James R. Vail shall 
be taken and considered as a part of the testimony of James R. Vail 
in the above cause. 


July 10, 1880. 
W. S. HOLMAN, 


Def’t's Attorney. 


94 Testimony on the Part of Complainant. 


Testimony on the part of complainant, taken before Charles C. Lin- 
thicum, notary public in and for the county of Cook and State of 
Illinois, at the office of Messrs. Banning & Banning, rooms 60 and 
61 Honore building, Chicago, Illinois, by agreement of counsel, 
the 21st day of March, A. D. 1881. 


Present: Thomas A. Banning, Esq., of counsel for complainants. 


Counsel for complainants offers in evidence— 

1. A certified copy of all assignments of record under letters pat- 
ent No. 42580, the certificate of the Patent Office thereto being dated 
the 24th day of March, A. D. 1879, and the same is marked “ Com- 
plainant’s Exhibit Gottfried Assignments.” 

2. A certified copy of an assignment and agreement under patent 
No. 42580, signed by Matthew Gottfried, John F. T. Holbeck, and 
John H. Stromberg, dated December 15, 1879, and recorded in the 
Patent Office in Liber F 25, page 161. 

3. A certified copy of an assignment under said patent No. 42580 
from John F. T. Holbeck to Matthew Gottfried, dated May 1, 1879, 
and recorded in the Patent Office May 9, 1879, in Liber W 23, page 
324. 

CoMPLAINANT’s Exaipit GoTTFRIED ASSIGNMENTS. 
DEPARTMENT OF THE INTERIOR, 

Unirep States PATENT OFFICE. 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of all assignments of record under letters patent No. 
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42580, recorded in the volumes as stated upon the margin of each 
copy, respectively, and that said annexed copies have been compared 
by me with the originals, and that they are correct transcripts there- 
from and of the whole of the originals. 

In testimony whereof I, W. H. Doolittle, acting Commissioner of 
Patents, have caused the seal of the Patent Office to be hereunto 
affixed this twenty-fourth day of March, in the year of our Lord one 
thousand eight hundred and seventy-nine, and of the Independence 


of the United States the one hundred and third. 
[L. s. | W. H. DOOLITTLE, 


Acting Commassioner. 


In consideration of five dollars to me in hand paid,and in consid- 
eration of a royalty of ten dollars per machine, to be paid to me by 
John F. T. Holbeck, of the city of Chicago, for every machine for 
pitching barrels manufactured by said Holbeck, or any of asso- 
ciates that he may have, under the letters patent of the United States 
granted to me and to said Holbeck, number 42580, dated May 3d, 
1864, I do hereby sell, assign, transfer, and set over to said Holbeck 
and his assigns all my right, title, and interest in and to the said 
letters patent and the invention secured thereby, reserving to myself 
the right to revoke this assignment if the royalty herein reserved be 


not paid. 
Y5 Witness my hand and seal this 19th day of December, A. 


D. 1870. 
MATHEW GOTTFRIED. [t.s.] 


I agree to the foregoing and warrant to pay the royalty therein 


reserved. 
Witness my hand and seal this 19th day of December, A. D. 1870. 


JOHN F. T. HOLBECK. [1.s.] > 


In presence of— 


W. F. WHITEHOUSE. 


Liber R 13, p. 278. Recorded Jan. 6, 1871. 
Ex’d: 8. P. P., L. P. H. 
Assignment. 


Whereas John F. T. Holbeck and Matthew Gottfried, both of 
Chicago, in the county of Cook and State of Illinois, did obtain 
letters patent of the United States for their new and useful improve- 
ment in mode of pitching barrels, which letters patent are dated the 
third day of May, A. D. 1864, and numbered 42580; and whereas 
I, John F. T. Holbeck, above named, did, by reason of an assignment 
duly recorded in the records of transfers of the U.S. Patent Office, 
obtain all the right, title, and interest of the said Matthew Gottfried 
in the said letters patent; and whereas Charles F. Smith and Henry 
C. Comegys, both of the city and county of Baltimore, in the State 
of Maryland, are desirous of acquiring an interest in the said letters 

atent: 
: Now, this indenture witnesseth: That for and in consideration of 
five hundred dollars to me in hand paid, receipt of which I hereby 
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acknowledge, I have sold, assigned, and set over, and I do herebv 
sell, assign, and set over, unto the said Smith and Comegys an und@i- 
vided two-thirds of all my right, title, and interest in and to the 
above-said letters patent, the same to be held by the said Smith 
and Comegys the same as it would have been held and enjoyed by 
me if this assignment and sale had not been made. 
Witness my hand and seal this third day of January, 1871. 
JOHN F. T. HOLBECK. [t. s.] 


Signed, sealed, and delivered in presence of— 


W. F. WHITEHOUSE. 


Liber R 13, p. 279. Recorded Jan. 6, 1871. 
Ex’d: 8. P. P., L. P. H. 


Whereas John F. T. Holbeck and Matthew Gottfried, both of 
Chicago, Cook county, Illinois, did obtain letters patent of the United 
States for their improved mode of pitching barrels, dated the 3rd 
day of May, 1864,and numbered 42580; and whereas Louis Schulze, 
of Louisville, Jefferson county, Kentucky, did obtain letters patent 
of the United States for his improvement in apparatus for pitching 
barrels, dated the 30th day of August, 1870, an numbered 106,964 ; 
and whereas Alexander A. C. Klaucke, of Washington, in the Dis- 
trict of Columbia, did obtain letters patent of the United States for 
his improvement in apparatus for pitching barrels, dated the 20th 
day of December, 1870, and numbered 110,373; and whereas we, 
Charles F. Smith and Henry C. Comegys, both of Baltimore, Mary- 
land, and John F. T. Holbeck, of Chicago, Illinois, by reason of 
certain assignments duly recorded in the records of transfers of the 
United States Patent Office, did obtain all the right, title, and inter- 

est in and to the above-named patents to Holbeck and Gott- 
96 fried and to Klaucke, and an undivided one-third interest in 

and to the above-named patent of Schulze; and whereas “The 
Barrel Pitching Machine Company of Baltimore City” is desirous 
of obtaining all our interest, right, and title in the above-named 
patents: 

Now, this indenture witnesseth: That for and in consideration of 
one dollar to us in hand paid, receipt of which we hereby acknowl- 
edge, and for other valoable considerations, we have sold, assigned, 
and set over, and we do hereby sell, assign, and set over, unto “ The 
Barrel Pitching Machine Company of Baltimore City” all our right, 
title, and interest in and to the above-named patents, the same to be 
held and enjoyed by the said company as fully and entirely as they 
would have been held by us if this assignment and sale had not 
been made, with the exception that the said company shall not as- 
sign to any one but ourselves any or all the interest in and to the 
above-named patents in the proportion as they are now held by us, 
this assignment to hold good until the dissolution or liquidation of 
the said company, when the said company shall reassign to us in 
the same proportions as now assigned by us. 


7—294 
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Witness our hands and seals this 25th day of January, 1871. 
| CHARLES F. SMITH. |[L.s. 
H. C. COMEGYS. Ee’ 


‘Witnesses to signature of Smith and Comegys— 
C. H. FITZGERALD. 
HARRY DOYLE. 
JOHN F. T. HOLBECK. [L. s.] 


Witness to signature of Holbeck— 
MATTHEW GOTTFRIED. 
JOHN UEBELMESSER. 
Liber W 13, p. 38. Recorded Jan. 28, 1871. 
we > la Es Eke ee 
Whereas John F. T. Holbeck and Matthew Gottfried, both of 
Chicago, Cook county, Illinois, did obtain letters patent of the United 
States for their improved mode of pitching barrels, dated the 3rd 
day of May, 1864, and numbered 42580; and whereas Louis Schulze, 
of Louisville, Jefferson county, Kentucky, did obtain letters patent 
of the United States for his improvement in apparatus for pitching 
barrels, dated the 30th day of August, 1870, and numbered 106,964; 
and whereas Alexander A. C. Klaucke, of Washington, in the Dis- 
trict of Columbia, did obtain letters patent of the United States for 
his improvement in apparatus for pitching barrels, dated the 20th 
day of December, 1870, and numbered 110,873; and whereas, by 
virtue of certain assignments duly recorded in the records of trans- 
fers of the United States Patent Office, Charles F. Smith and Henry 
C. Comegys, both of Baltimore city, Maryland, and the said John 
F. T. Holbeck, of Chicago, did obtain all the right, title, and interest 
in and to the above-named patents to Holbeck and Gottfried and to 
Klaucke, an undivided one-third interest in and to the above-named 
patent to Schulze; and whereas, by a certain assignment dated the 
25th day of January, 1871, and recorded in the said book of trans- 
fers of said Patent Office, the said Smith, Comegys, and Holbeck as- 
signed all their interest in said two patents of Holbeck and Gottfried 
and of Klaucke, and in and to said one undivided third interest of 
said patent of Schulze, to “The Barrel Pitching Machine Company 
of Baltimore City ;” and whereas it has been deemed proper that 
these presents should be executed in order more fully and com- 
pletely to vest in said company the title to said two patents and to 
said one-third interest in the Schulze patent: 
97 Now, therefore, in consideration of the premises, and of the 
sum of one dollar to the grantors herein paid by the said 
“The Barrel Pitching Machine Company of Baltimore City,” and 
for divers other good and valuable considerations, the said Charles 
F. Smith, Henry C. Comegys, and John F. T. Holbeck do hereby 
sell, assign, and set over unto the said “The Barrel Pitching Ma- 
chine Company of Baltimore City” all the right, title, interest, and 
estate of them, the said Smith, Comegys, and Holbeck, in and to the 
said patents issued to Holbeck and Gottfried, and to Klaucke, and 
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to the one undivided third interest in the patent issued to Schulze, 
the same to be held and enjoyed by the said corporation as fully 
and completely as they would have been held by the said grantors 
above named had this assignment not been made, with the excep- 
tion, however, that said corporation shall not assign any or all of any 
part of the interests hereby assigned in said patents to any otber 
person or persons except the grantors herein named in proportion to 
their several and respective interests in the same as held by them be- 
fore any assignment to said corporation ; and provided also that this 
assignment shall continue in full force until the dissolution of said 
company, in which event, or in the event of the liquidation of the 
affairs of said company, the several interests of each grantor in said 
patents shall, subject to the lawful rights of the creditors of said 
corporation, be reassigned to each grantor. 
Witness our hands and seals this first day of June, 1871. 
JOHN F. T. HOLBECK. [x.s. 
CHARLES F. SMITH. L. 8. 
H. C. COMEGYS. He 8. 
Witness : 
VICTOR CLOUD. 
HARRY DOYLE. 


Liber G 14, p. 257. Recorded June 8, 1871. 
maa: &. PF. F., La Fe 


Whereas letters patent of the United States were duly granted 
to me, Matthew Gottfried, and John F. T. Holbeck, dated May 38, 
1864, No. 42580, for “mode of pitching barrels;” and whereas I, 
the said Matthew Gottfried, did on the nineteenth day of December, 
A. D. 1870, sell, assign, and set over to said John F. T. Holbeck all 
my right, title, and interest in said letters patent and the invention 
secured thereby, in consideration of a royalty to be paid to me of 
ten dollars per machine for every machine for pitching barrels 
manufactured by said Holbeck, or any associates that he might have, 
under said letters patent, I reserving to myself the right to revoke 
the said assignment if the royalty therein secured was not paid; 
and whereas sundry of said machines for pitching barrels have been 
manufactured by the said Holbeck and his associates upon which 
no royalty has been paid, but said Holbeck has neglected and re- 
fused to pay said royalty upon any or either of said machines: 

Now, oeihek in consideration of the premises, I, the said Mat- 
thew Gottfried, do hereby evoke and rescind the said agreement and 
assignment and declare the said interest in said letters patent rein- 
vested in me as if the said assignment had not been made. 

Given under my hand and seal this 25th day of March, in the 
year one thousand eight hundred and seventy-five. 


MATTHEW GOTTFRIED. [seat.] 


In the presence of— 
STEPHEN A. GOODWIN. 
HENRY 8. TOWLE. 
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STATE OF ILLINOIS, My 
Cook County, City of Chicago, 


On this 25th day of March, A. D. 1875, before me, John H. 

98 Whipple, a notary public in and for said city, in the county 

and State aforesaid, personally appeared Matthew Gottfried, 

personally known to me and by me known to be the person who 

signed the foregoing instrument in writing, and acknowledged to 

me that he had executed the same freely and voluntarily for the 

purposes therein stated. 
Witness my hand and seal the day and year above written. 
[L. s. ] JOHN H. WHIPPLE. 
Notary Public. 


Liber E 19, p. 55. Recorded March 29, 1875. 
gexa: GF. P. %. P. Of. 


This agreement, made this twenty-seventh day of October, 1875, 
between John F. T. Holbeck, of Chicago, IIl., of the first part, and 
John H. Stromberg, of Baltimore city, Md., of the second part, wit- 
nesseth: That in consideration of the sum of one thousand dollars 
paid to the said John F. T. Holbeck by John H. Stromberg the said 
John F. T. Holbeck does sell, assign, and set over to the said John 
H. Stromberg one undivided half of his rights and titles in his let- 
ters patent bearing date May third, 1864, and numbered 42580; 
and it is further agreed that the two parties named within shall 
make articles of copartnership, and the said John H. Stromberg 
shall furnish capital to carry on said business of manufacturing 
pitching machines as described in said letters patent. 

JOHN F. T. HOLBECK. [seat] 

Wit.: 
MARTIN KRATT. 

Liber R 19, p. 333. Recorded Nov. 6, 1875. 
Ex’d: L. P. H.,S. P. P. 
BAaLtTIMorE, Dec. 9th, 1875. 


At a meeting of the directors of the Barrel Pitching Machine 
Company of Baltimore City, held this day, were present Charles F. 
Smith, John F. T. Holbeck, and Wm. A. Fisher, being a majority of 
the directors named in the articles of incorporation. On motion, 
Charles F. Smith was called to the chair, and Wm. A. Fisher was 
appointed secretary. It was then, on motion, resolved that all the 
right, title, and interest of the said company in and to certain let- 
ters patent of the United States, dated May 3, 1864, No. 42580, fora 
new mode of pitching barrels, granted to Holbecks and Gottfried 
under an assignment from Charles F. Smith, Henry C. Comegys, 
and John F. T. Holbeck, dated January 25, 1871, and recorded in 
the records of the Patent Office January 28, 1871, be assigned and 
conveyed to the said Smith, Comegys, and Holbeck for the sum of 
five hundred dollars, agreeably to the condition contained in the 
assignment last aforesaid, that the said company shall not assign to 
any one but said Smith, Comegys, and Holbeck, the inducement to 


ie 
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the present assignment being, in addition to the said money consid- 
eration, that since the execution of said assignment to said company 
the invention therein patented had not been manufactured or sold 
nor have the said company any present purpose of manufacturing 
or selling the same. It was further resolved that Charles F. Smith 
be, and is hereby, directed to execute and deliver to the said Charles 
F. Smith, Henry C. Comegys, and John F. T. Holbeck the assign- 
ment above mentioned in the foregoing resolution on behalf 
99 of the Barrel Pitching Company of Baltimore City on receiv- 

ing from the said parties the sum of five hundred dollars. 

CHARLES F. SMITH, 
Chairman. 
WILLIAM A. FISHER, 
Sec. Pro Tem. 


Liber I 20, p. 84. Recorded Mar. 9, 1876. 
Ex’d: L. P. H., H. M. L. 


Know all men by these presents that the Barrel Pitching Machine 
Company of Baltimore City, for and in consideration of the sum of 
five hundred dollars to it paid by Charles F. Smith, John F. T. Hol- 
beck, and Henry C. Comegys, have granted and assigned, and by 
these presents do grant and assign, unto the said Smith, Comegys, 
and Holbeck all of the right, title, and interest of the said company 
in and to certain letters patent of the United States, dated May 3d, 
1864, No. 42580, to John F. T. Holbeek and Matthew Gottfried, for 
mode of pitching barrels. 

In testimony whereof and in pursuance of a resolution passed by 
said company on the 9th day of December, 1875, a copy of which 
is appended hereto, the said Charles F. Smith hath hereto set his 
hand as the act of the said company this eleventh day of December, 


1875. 
CHARLES F. SMITH, 
Pres’t Barrel Pitching Co. 
Witness : 


Liber I 20, p. 86. Recorded Mar. 9th, 1876. 
Ex’d: L. P. H., H. M. L. 


Know all men by these presents that I, Charles F. Smith, for and 
in consideration of the sum of five hundred dollars to me in hand 
paid by John F. T. Holbeck, do grant and assign all my right, title, 
and interest in and to letters patent of the United States, dated May 
3d, 1864, No. 42580, to Jno. F. T. Holbeck and Matthew Gottfried, 
for a new mode of pitching barrels. 

Witness my hand this 11th day of December, in the year 1875. 

CHARLES F. SMITH. 

Witness : 


Liber I 20, p. 86. Recorded Mar. 9, 1876. 
Ex’d: L. P. H., H. M. L. 
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PHILADELPHIA, June 7th, 1876. 


Know all men by these presents that I, the underwriter, in con- 
eration of the sum of fifty dollars to me in hand paid by John H. 
Stromburg, of the city of Baltimore, Md., do hereby sell, assign, and 
set over to John H.Stromburg all my rights, titles, and interests 
in the letters patent bearing date May 3d, 1864, and number 42580. 

In witness thereof I set my hand and seal this day, Philadelphia, 


June 7th, 1876. 
H. C. COMEGYS. [seEAt.] 


Witness: 
WALTER BOSWELL. [seAt.] 


Liber S 20, p. 389. Recorded Aug. 30th, 1876. 
Ex’d: 8. P. P., L. P. H. 


Know all men by these presents that we, John F. T. Holbeck, 
Matthew Gottfried, and John H. Stromberg, jointly interested in 
certain letters patent of the United States for a new mode of pitch- 
ing barrels, dated May 3rd, 1864, No. 42580, have appointed John 
H. B. Latrobe, of the city of Baltimore, in the State of Maryland, 
our attorney, with authority to commence and prosecute, in any 
court of competent jurisdiction, suits at law or equity against in- 

fringers of said letters patent, and to compromise or adjust 
10Q the same, with power to employ such local counsel as he may 

consider advisable; and it is understood that all expenses, 
costs, and charges, including counsel fees attending the litigation, if 
any,shall be deducted from the collections aforesaid, and the balance 
paid over to the parties hereto in the proportion of their interest in 
the said patents; and particularly it is understood that the said John 
H. Stromberg shall be paid out of said collections, as fast as made, 
all monies that he may have advanced in the prosecution of claims 
under said letters patent. Nothing herein contained is to be taken 
as requiring said John H. B. Latrobe to make advances in the exe- 
cution of his agency in this behalf. 

In testimony whereof the parties hereto have set their hands and 
seals this ninth day of October, in the year 1876. 

JOHN F. T. HOLBECK. [seat. 
M. GOTTFRIED. SEAL. 
J. H. STROMBERG. SEAL. 


Liber W 21, p. 85. Recorded May 22nd, 1877. 
ge Bae Fie ae . ee Ae 


Whereas we, Matthew Gottfried and John F. T. Holbeck, of Chi- 
cago, Illinois, with John H. Stromberg, of Baltimore, Maryland, by 
a certain instrument in writing or letter of attorney bearing date 
the ninth day of October, 1876, and recorded on the 22d day of 
May, A. D. 1877, in the Patent Office, at Washington, in Liber W 
21, page 85, did appoint Jolin H. B. Latrobe, also of Baltimore, our 
true and lawful attorney to commence and prosecute suits and com- 
promise and adjust claims for infringement, and otherwise to act for 
us and represent our interests in reference to letters patent of the 
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United States No. 42580, granted to us on the third day of May, 
A. D. 1864, for an improved mode of pitching barrels, as by the said 
instrument or letter of attorney, reference being thereto had, will 
fully appear: 

Now, therefore, we, the said Matthew Gottfried and John F. T. 
Holbeck, have recalled, revoked, countermanded, and made void, 
and by these presents do recall, revoke, countermand,aud make 
void, to all intents and purposes, the said power of attorney and all 
powers and authority thereby given to the said John H. B. Latrobe 
and all acts and things which shall or may be done by virtue thereof 
in any manner whatsoever. 

In witness whereof we have hereunto set our hands and seals this 
25th day of June, A. D. 1878. 

MATTHEW GOTTFRIED. [seat. 
JOHN F. T. HOLBECK. Hna 


STATE OF ILLINOIS, 
88 
Cook County, 


I, Arnold Tripp, a notary public in and for said county, in the 
State aforesaid, hereby certify that Matthew Gottfried and John F. 
T. Holbeck, personally known to me to be the same persons whose 
names are subscribed to the foregoing instrument in writing, 
appeared before me this day in person and acknowledged that they 
signed, sealed, and delivered the said instrument as their free and 
voluntary act for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set ny hand and notarial 
seal this 25th day of June, 1878. 

[L. s.] ARNOLD TRIPP, 
Notary Public. 


Liber X 22, p. 417. Recorded June 28, 1878. 
gs re Bm FS LF 


101 Whereas at a meeting of the directors of the Barrel Pitching 
Machine Company of Baltimore City held on the ninth day of 
December, A. D. 1875, it was resulved that all the right, title, and 
interest of the said company in and to certain letters patent of the 
United States, dated May 3, 1864, No. 42580, granted to John F. T. 
Holbeck and Matthew Gottfried, for an improved mode of pitching 
barrels, under an assignment from Charles F. Smith, Henry C. 
Comegys, and John F. T. Holbeck, dated January 25, 1871, and re- 
corded in the records of the Patent Office January 28, 1871, should 
be assigned and conveyed back to the said Smith, Comegy, sand 
Holbeck, for the sum of five hundred dollars, agreeably to the con- 
dition contained in the assignment last aforesaid, that the said com- 
any should not assign toany one but the said Smith, Comegys, and 
Holbeck, and that the said Charles F. Smith should be and was 
thereby directed to execute and deliver to the said Smith, Comegys, 
and Holbeck, on behalf of said company, on receiving from them 
the said sum of five hundred dollars, which resolutions were duly 
recorded in the Patent Office, at Washington, on the ninth day of 
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March, A. D. 1876, and are hereby referred to and made a part of 
this instrument ; 

And whereas the said Charles F. Smith, in pursuance of said reso- 
lutions, executed a certain instrument in writing dated the eleventh 
day of December, A. D. 1875, and recorded on the ninth day of 
March, A. D. 1876, which instrument, however, failed to meet the 
purposes and carry out the objects of said resolutions: 

Now, therefore, in consideration of the premises and of the said 
sum of five hundred dollars, and the further sum of one dollar in 
hand paid, the receipt whereof is hereby acknowledged, and in pur- 
suance of said resolutions, and by virtue of its general powers, the 
said The Barrel Pitching Machine Company of Baltimore City do 
hereby sell and assign unto the said Charles F. Smith, Henry C. 
Comegys, and John F. T. Holbeck all the right, title, and interest 
of said company in and to letters patent of the United States No. 
42580, dated May 3, 1864, granted to John F. T. Holbeck and Mat- 
thew Gottfried, for an improved mode of pitching barrels, and in 
and to all claims of every kind for the past infringement of said 
letters patent, and all rights of action whatever arising out of or 
connected with said infringements, the same to be held, enjoyed, and 
collected by the said Smith, Comegys, and Holbeck to the full end 
of the term for which said letters patent are granted or may be 
extended as fully and entirely as the same would have been held 
and enjoyed by this company if this assignment and sale had not 
been made. 

In testimony whereof the said The Barrel Pitching Machine Com- 
pany of Baltimore City has signed these presents in its corporate 
name and affixed its seal thereto at Baltimore, Maryland, this twenty- 
fourth day of February, A. D. 1879. 

THE BARREL PITCHING MACHINE 
COMPANY OF BALTIMORE CITY, 
By CHARLES F. SMITH, President. [sEat.] 


Witness—the words “ one dollar” first interlined: 
W. L. AMOSS. 


Liber Y 23, page 178. Recorded Mar. 7, 1879. 
Ex’d: M.A. L. 


In consideration of fifty dollars to me in hand paid by John F. T. 
Holbeck, of Chicago, Illinois, the receipt whereof is hereby 

102 acknowledged, I hereby sell and assign to the said Jobn F. T. 
Holbeck all my right, title, and interest in and to letters 
patent of the United States No. 42580, dated May 3, 1864, granted 
to John F. T. Holbeck and Matthew Gottfried, for an improved 
mode of pitching barrels, and in and to all claims of every kind for 
the past infringement of said letters patent, and all rights of action 
whatever arising out of or connected with such infringements, the 
same to be held, enjoyed, and collected by the said Holbeck to the 
full end of the term for which said letters patent are granted or may 
be extended as fully and entirely as the same would have been held 
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and enjoyed or collected by me if this assignment and sale had not 
been made. 
In testimony whereof I have hereunto set my hand and seal this 
twenty-sixth day of February, A. D. 1879. 
HENRY C. COMEGYS. [sgat.] 


Witness: 
D. H. LEWIS. 


Liber Y;23, p. 180. Recorded Mar. 7, 1879. 
Ex’d: M. A. L. 


In consideration of three hundred dollars and other good and 
valuable considerations to me in hand paid by John F. T. Holbeck, 
of Chicago, Illinois, the receipt whereof is hereby acknowledged, [ 
hereby sell and assign to the said John F. T. Holbeck, all my right, 
title, and interest in and to letters patent of the United States No. 
42580, dated May 3, 1864, granted toJohn F. T. Holbeck and Mat- 
thew Gottfried, for an improved mode of pitching barrels, and in 
and to all claims of every kind for the past infringement of said 
letters patent, and all rights of action whatever arising out of or 
connected with said infringements,the same to be held, enjoyed, 
and collected by the said Holbeck to the full end of the term for 
which said letters patent are granted or may be extended as fully 
and entirely as the same would have been held, enjoyed, or collected 
by me if this assignment and sale had not been made. 

In testimony whereof I have hereunto set my hand and seal this 
24th day of February, A. D. 1879. 

CHARLES F. SMITH. [seat] 


Witness—the words three hundred dollars being first interlined— 
W. L. AMOSS. 


Liber Y 23, page 180. Recorded Mar. 6, 1879. 
Ex’d: M.A. L. 


CoMPLAINANTsS Exuipit STROMBERG ASSIGNMENT. 


Know all men by these presents that I, John H. Stromberg, of 
the city of Baltimore, in the State of Maryland, in consideration of 
the sum of five thousand dollars, have assigned and set over unto 
Matthew Gottfried, of Chicago, all my right, title, and interest in 
and to letters patent of the United States No. 42580, dated May 3rd, 
1864, to John F. T. Holbeck and Matthew Gottfried, foran improved 
mode of pitching barrels, and in and to all claims of every kind or 
nature for past infringements of said letters patent, and all rights of 
action whatsoever arising out of or connected with said infringe- 

ments, and commonly known as back damages arising 
103 out of or connected with said infringements; the same to be 

held and enjoyed by the said Matthew Gottfried to the full 
end and term for which said letters patent were granted or may be 
extended as fully and entirely as the same would have been held 
and enjoyed or collected by me if this assignment and sale had not 
been made. 
8—294 
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And whereas the said John H. Stromberg has heretofore disposed 
of rights and licenses under the said letters patent as a part owner 
under mesne assignment of the same, and has caused suits to be 
instituted against infringers in the city of New York and the 
city of Baltimore, and has made sundry collections on account 
thereof,and has employed counsel in both of said cities for that pur- 
pose, to wit, General Samuel A. Duncan, in the city of New York, 
and John H. B. Latrobe,in the city of Baltimore; and whereas it is 
a part of the consideration of the present assignment that the said 
John H. Stromberg shall be released from all claim which the said 
Matthew Gottfried or the said John F. T. Holbeck or either of them 
or any person to whom the said Holbeck and Gottfried or either of 
them may have assigned an interest in said letters patent might or 
could have against him, the said John H. Stromberg, or his counsel 
aforesaid or against the said John H. B. Latrobe, attorney for the 
yarties interested in said letters patent, for or by reason of any col- 
lesions heretofore made by the said Stromberg or the said Duncan 
or Latrobe or against any person or persons to whom the said Strom- 
berg or the said Latrobe may have granted licenses to use the said 
patented improvement : 

Now, therefore, the said Matthew Gottfried and the said John F. 
T. Holbeck, the said Holbeck uniting herein for the purpose of car- 
rying out the agreement aforesaid, for and in consideration of the 


_ premises, have released, and by these presents do hereby release, the 


said John H. Stromberg from all claim that they or either of them 
might or could have against the said Stromberg for or by reason 
of any collection he may have made from parties to whom he or his 
attorneys, the said Duncan and Latrobe, may have granted licenses 
to use the said patented improvement, hereby ratifying and confirm- 
ing all such licenses and all the acts of the said Stromberg and his 
attorneys in the premises. 

And the said Matthew Gottfried doth hereby covenant and agree 
that he will save harmless the said Stromberg and his attorneys 
from all claims that may be made against them or either of them 
for or by reason of any interest which the said Gottfried and Helbeck 
or either of them may have given to any other party in the said let- 
ters patent; and the said Gottfried, for himself, as assignee of the 
said letters patent, doth hereby assume the conduct and responsi- 
bilities of the litigation already commenced in New York and Bal- 
timore,and to save harmless the said Stromberg on account thereof ; 
and it is further agreed that the said Stromberg shall have the privi- 
lege of selling six machines that he has on hand without liability to 
the parties hereto. 

In testimony whereof the said John H. Stromberg, Matthew Gott- 
fried, and John F. T. Holbeck have hereto set their hands and seals 
this 15th day of December, in the year 1879. 

MATTHEW GOTTFRIED. §[L. s., 
JOHN F. T. HOLBECK. i 
J. H. STROMBERG. L 
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Witness as to the signature of Matthew Gottfried and John F. T. 
Holbeck— 
THOMAS A. BANNING. 


Witness as to the signature of John H. Stromberg— 
JNO. H. B. LATROBE. 


104 This paper has been executed with the understanding that 
in lieu of six machines twenty may be sold by Stromberg. 
January 24th, 1880. 
BANNING & BANNING, 
Attorneys for Gottfried & Holbeck. 
JNO. H. B. LATROBE, 
Attorney for Stromberg. 


Liber F 25, p. 161. Recorded Feb. 17, 1880. 
Ex’d: F.C. T. 


105 Copy Holbeck Assignment, Page 3, B. & B. 


DEPARTMENT OF THE INTERIOR, 
Unitep States Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the records 
of this office of an assignment from J. F. T. Holbeck to M. Gott- 
fried, recorded in Liber W 23, page 324, and that said annexed copy 
has been compared by me with the original, and that it is a correct 
transcript thereof and of the whole of said original. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
fifth day of February, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

{. M. MARBLE, 


Commassioner. 
Liber W 23, p. 324. 


In consideration of one dollar and other good and valuable con- 
siderations to me in hand paid by Matthew Gottfried, of Chicago, 
Illinois, the receipt whereof is hereby acknowledged, J hereby sell 
and assign to the said Matthew Gottfried all my right, title, and in- 
terest in and to letters patent of the United States No. 42580, dated 
May 3, 1864, granted to John F. T. Holbeck and Matthew Gottfried, 

for an improved mode of pitching barrels, and in and to all 
106 claims of every kind for the past infringement of said letters 

patent, and all rights of action whatever arising out of or 
connected with such infringement. 

The same to be held, enjoyed, and collected by the said Matthew 
Gottfried to the full end of the term for which said letters patent 
are granted or may be extended as fully and entirely as the same 
would have been held and enjoyed or collected by me if this assign- 
ment and sale had not been made. 


- teat en teeta tie 
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In testimony whereof I have hereunto set my hand and seal this 
first (Ist) day of May, A. D. 1879. 
JOHN F. T. HOLBECK. [seat.] 
Witness: 
O. P. INGERSOLL. 


Recorded May 9, 1879. 
Ex’d: H. M. H., E. A. M. 


107 Atvaro B. GRAHAM, a witness produced, sworn, and ex- 
amined on the part of the complainant, deposed and testified 


as follows: 
Direct examination by Mr. BANNING: 


Q. 1. Please state your name, age, occupation, and place of resi- 
dence. 

A. My name is Alvaro B. Graham; fifty-one years; Chicago. I 
am not in any special business at the present time. 

Q. 2. State what experience, if any, in the examination of letters 
patent and in testifying as an expert in patent cases you have had. 

A. I have had something like thirty years’ experience as a me- 
chanic and in mechanical pursuits, and have cbtained four patents 
on my own inventions. I have had some experience in the exam- 
ination of specifications and drawings of patents, and consider my- 
self capable of understanding such papers when they relate to ordi- 
nary inventions. I have testified as an expert in some fifteen or 
twenty patent cases. 

Q. 3. State whether you have examined the specifications and 
drawings of patent No. 42580, sued on in this cause, and whether 
you understand the invention therein described and claimed. 

A. I have examined that patent and understand the invention 
therein described and claimed. 

Q. 4. Please state in what the invention described and claimed in 


* guch patent consists. 


A. I cannot do this better than in substantially the word of Judge 
Dyer in his opinion in the Chicago and Milwaukee cases. It is a 
new and useful improvement in heating barrels or casks for the pur- 
pose of pitching them, embodied in a mechanism consisting of sev- 
eral parts, which are so arranged and connected as to produce a hot 
blast composed of such elements or chemical constituents as will 
heat the cask or barrel sufficiently to allow it to be quickly and 
thoroughly pitched,and yet not subject it to such a degree and qualit 
of heat as will produce combustion and destroy or injure the barrel. 

Q. 5. I will now read you the description of the defendant’s ma- 
chine given in the deposition of James R. Vail, taken in this cause, 
and ask you whether, in your opinion, it is an infringement of the 
patent sued on in this case. You may limit your answer to the 
second machine described by the witness Vail, as complainant does 
not intend in this case to seek to recover for any other machine. 


Objection. Objected to as incompetent. 


L/S 


| 
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A. I find in the description of James R. Vail a machine composed 
of the following elements: A furnace, fan blower, and detachable 
pipe, combined substantially as described and claimed in complain- 
ant’s patent. The operation is as follows: The blast produced by 
the Lowes is conveyed to the furnace through a connecting pipe; 
passing upward through the fire in the furnace, it becomes heated 
on its passage and is discharged through the detachable pipe into 
the kegs, thereby heating their internal surfaces for the purpose of 
pitching them. I find, therefore, that both in combination and 
operation the defendant’s machine is precisely like the machine de- 
scribed and claimed in complainant’s patent,.and, in my opinion, 
the machine deseribed is a clear infringement of the first two claims 


of the patent sued on. 
ALVARO B. GRAHAM. 


108 It is stipulated by counsel that the following cross-exami- 

nation of this witness, as contained in his deposition in the 

suit of this complainant against Christian Moerlein, now pending 

in the circuit court of the United States for the southern district of 
‘hio, may be used as his cross-examination in this cause. 


Q. 9. When were you last engaged in any business, and what was 
that business ? 

A. The last business engagement I was in was in the fore part of 
this winter, when I was engaged for a short time for Mr. Gottfried 
and also for Holbeck & Lehmpuhl. 

Q. 10. In what capacity was you engaged—in what work? 

A. For Holbeck & Lehmpuhl, I was soliciting orders for their 
pitching machine; and for Mr. Gottfried, I was looking up infring- 
ing machines where he had brought suits, determining whether the 
machines used by parties he had sued were infringements or other- 
wise. 

Q. 11. Were you soliciting these orders on commission ? 

A. I was. 

Q. 12. These pitching machines for which you were soliciting 
orders were marked and sold as made under the Gottfried & Holbeck 
patent, were they ? 

A. Yes, sir; at least I so understood that they were made under 
that patent. 

Q. 13. The Gottfried & Holbeck for whom you were acting were 
the patentees and parties complainant herein, are they ? 

A. They were the patentees. I do not know that Mr. Holbeck is 
one of the complainants. 1 suppose that Mr. Gottfried is one of the 


parties complainant. 


Q. 14. How were these machines, manufactured by Holbeck, con- 
structed ? Describe them specifically. 

A. The fire chamber was an iron cylinder or drum lined up with 
fire-clay tubing burned the same as fire brick; the fan blower was 
what is known as the Root blower, with a section of gas pipe con- 
necting it to the fire chamber near the bottom. For large casks 
they used a large discharge pipe, substantially like the one shown in 
the drawing, figure 1, and for small kegs they used small pipes. 
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Q. 15. The blast pipe from the fan entered the bottom of the eyl- 
inder or drum beneath the grate, did it ? 

A. It did; yes, sir. 

Q. 16. Was the opening through which it communicated with the 
drum vertical or horizontal ? 

A. I think it was vertical. I never have set up one of them, and 
am not as familiar with them as I would be if | had set them up. 
They are mounted on trucks. 

Q. 17. Is this description you have given a correct description of 
all the pitching machines sold by Gottfried or Holbeck now or in 
the past, so far as your information goes? 

A. I should answer by stating that substantially it is, although 
Holbeck has made machines of various forms, I understand. 

Q. 18. In what respects, if any, have the machines made by Hol- 
beck or Gottfried, which you have seen, differed from the description 
you have just given? 

A. I have seen one machine, which I was informed was made by 
Holbeck, made in the form of a globe in two parts uniting about in 
the center of the globe horizontally and hinged together, the blower 
pipe entering vertically at the bottom, the discharge pipes being 

attached to the upper section of this globe. This furnace 
109 was mounted on an iron stool or pedestai, made with a circu- 

lar hole in the top, and supported, I think, on four legs. I 
believe that is the only one besides the one I first described that I 
have seen that differs materially in general construction from my 
first description. 

Q. 19. How long have you been acquainted with Gottfried and 
Holbeck and with the pitching machines manufactured by them or 
either of them ? 

A. I have known those gentlemen for two years, or about that 
time, according to the best of my recollection, and I have been ac- 
quainted with the pitching machine. I should say, someth'ng less 
than that time. As I understand it, Mr. Gottfried has never manu- 
factured the machine. The machines have been manufactured by 
Mr. Holbeck. 

Q. 20. In what business were you engaged in before you began to 
solicit orders for the Holbeck machine? 

A. I was in the harvesting machinery trade or business last, be- 
fore my engagement before spoken of. 

Q. 21. When was this, and in what capacity ? 

A. It was in the summer of 1880, both as a salesman and ina 
mechanical capacity. 

Q. 22. In what mechanical capacity ? 

A. In adjusting and making such little alterations as is quite 
often found necessary in machines after they have left the factory. 

Q. 23. That is, such adjustments in putting together the machine 
as was incident to your business as salesman, is it? 

A. Mainly that. Some of those adjustments, however, or altera- 
tions would be very difficult of accomplishment by parties having 
no mechanical qualifications. 

Q. 14, How were you engaged prior to this time? 
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A. In the year 1879 I was engaged with the same company and 
in the same capacity, and for the last four or five years previous to 
that I was engaged in manufacturing, handling, selling, and ad- 
justing as an expert self-binding harvesters for Walter A. Wood & 
Co., of Hoosie Falls, New York. 

Q. 25. During this five years last referred to was your position 
that of salesman or that of an employee in the shop ? 

A. The first few months of that time I worked in the shops con- 
structing the machine spoken of for the purpose of thoroughly 
familiarizing myself with its mechanical construction, for the pur- 
pose of becoming an expert in the adjusting, handling, and repairing 
the machine on the market or in the field. During a portion of the 
season I acted in the capacity of a salesman, and during the re- 
mainder of the time as a mechanical expert. Previous to this en- 
gagement I was engaged with D. M. Osburne & Co., of Auburn, New 
York, and had charge of the mechanical department of their busi- 
ness at their Chicago branch house. Previous to that engagement— 
from the spring of 1862—I was engaged in harvesting machinery 
business for myself. 

Q. 26. State definitely just what kind of work you did within 
those first few months you were with Walter A. Wood & Co., and 
also during the time when you say you were acting as an expert for 
that company. 

A. During the first few months I was at work repairing and over- 
hauling machines in their Chicago house, and Mr. Wood selected 
me out of the Western force to go to the factory at Hoosic Falls, New 

York, and assist in the building of an entirely new and un- 
110 known machine. It was a machine that was entirely un- 

known tothe public. It was a machine that was patented by 
Mr. Locke, but had never been introduced to the public. I worked 
on this machine as a mechanic in the building of it at the factory. 
What I did as an expert was I went to the machines whenever they 
failed to operate satisfactorily and adjusted them, and taught others 
of the field force to make such adjustments as was often found neces- 
sary to make the machine operate satisfactorily, and in case of 
breakage—either in shipment, accident, or operation—I was usually 
sent to make the necessary repairs—that is, for the first year of the 
time spoken of. As the business increased in the latter — of 
course the expert force increased with it. I wish to be understood 
that I occupied that position as to the Chicago house. 

Q. 27. Was the Chicago house of Osborne & Co., to which you re- 
ferred, a saleshouse or a manufacturing establishment? 

A. It was a saleshouse with quite a large repair department at- 
tached. : 

Q. 28. What experience have you had in manufacturing pitching 
machines, or in the use of such machines, or in the pitching of kegs 
and casks by any process ? 

A. I have had no experience whatever in the manufacturing or 
use of pitching machines or in pitching by any process. 

Q. 29. Please state whether you understand the several claims of 
the Gottfried & Holbeck patent to be claims for the mechanism de- 
scribed and shown or claims for a process. 


he Peake ae ae . — eens _— 
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A. I understand them to be both. 

Q.30. By your last answer do you mean that you understand each 
claim to be a claim for a process without reference to the mechanism 
used, and also a claim for the mechanism without reference to the 
process for which it is used ? 

A. I understand the claims to be both mechanical and for a pro- 
cess. I cannot see how the distinction can be made here between the 
process and the mechanism. The third claim possibly might be 
construed as strictly mechanical. 

Q. 31. This does not answer my question. Do you understand 
each claim to be at once a claim for the mechanism described with- 
out reference to the process for which it is used and a claim for a 
process without reference to the mechanism by which it is applied ? 

A. I should hardly consider it as broad as that. 

Q. 32. Then you would not understand either of the claims to be 
infringed if the mechanism described was used for some other pro- 
cess or if the process was effected by some other mechanism, would 

ou? 
: A. I can’t understand how the mechanism could be used without 
producing the result intended here and I cannot well see how the 
process could be accomplished without substantially the mechanism 
provided for here. 

Q. 33. Please name the several elements which you understand to 
constitute the mechanism embraced in each of the first two claims, 
respectively, and also the several steps which you understand to con- 
stitute the process embraced in the same claims, respectively. 

A. I understand the elements to consist of a furnace, blowing ap- 
paratus, and the conducting pipes through which the blast is dis- 
charged into the cask or keg. I find the mechanism I have de- 

scribed set forth in the second claim. I find in the first claim 
111 =the language: The application of heated air under blast to 

the interior of casks by means substantially as described. I 
understand that, to refer back to the language of the specification, 
from which I will quote: “ The fans ee create a blast of air through 
the furnace chamber A’; this air rushing through the opening d, 
and through the fire which is built upon the grate a, is allowed to 
escape through the passage d’ near the top of the furnace.” As I 
I understand it, that is the meaning of the words “ by means sub- 
stantially as described” in the first claim. I will again refer to the 
language of the specification relating to the second claim : “ Between 
this passage d’ and the cask which it is desired to heat I forma 
communication by means of a detachable pipe, E, which connects 
with the short pipe E’ that is secured around the passage d, as 
shown in figures 1 and 2.” As I understand it, the process is the 
reduction of atmospheric air from its natural state to the heated 
een of combustion and its introduction into the interior of casks 

y the mechanical means specified. 

Q. 34. As I understand you, then, a machine to infringe the first 
claim of this patent must contain in combinationa furnace, a blow- 
ing apparatus, and a conducting pipe through which the blast is 
discharged. Now, in your opinion, would any machine having 
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these elements in combination embrace the invention recited in this 
claim ? 


Obj. Counsel for complainant objects to the question as being 
too general and not calling for the opinion of the witness as to a 
machine used for the purpose of pitching kegs or casks, but calling 
for the opinion of the witness as to the machine irrespective of the 
use to which it might be applied. 

Obj. Counsel for defendant objects and protests against complain- 
ant’s counsel suggesting and supplying answers for the witness while 
on cross-examination as irregular, as incompetent, and as depriv- 
ing this proceeding of the character of an inter partes deposition. 


A. As I understand that question, I should say that it was possi- 
ble, in my opinion, for a machine combining those elements not to 
infringe the first claim of that patent. 

Q. 35. You hesitated and delayed to answer this last question 
until the objection of complainant was entered upon the record in 
your hearing, did you not ? 

A. No, sir; I did not; I announced my readiness to answer that 
question when the notary first began to write that objection. I 
hesitated, perhaps, a space of thirty seconds—it might have been 
longer—I did not time it. 

Q. 36. Wasn’t your hesitation at least five minutes ? 

A. No, sir; it was not. 


Adjourned till March 18, 1881, at 9 o’clock a. m. 


Marcu 18, 1881—9 o’clock a. m. 


Said parties met pursuant to adjournment. 
Present: As before. 


Q. 37. You have stated that you cannot understand how the 
mechanism embraced in these claims can be used “ without produc- 
ing the result intended here,” and have named the elements recited 

in my last question as those which you understand to con- 
112 —s stitute the mechanism embraced in these claims; if this is 

so, what do you mean by saying that a machine combining 
these elements might not infringe the first claim ? 

A. I mean to be understood that I do not profess to be able to pass 
an opinion upon all possibilities within man’s capabilities. A 
machine might be constructed for some unknown purpose to me 
and not, perhaps, infringe that patent. 

Q. 38. Then am I to understand you that the purpose for which 
the tnachine is used, apart from the construction of the machine and 
the mode of operation to which it is adapted or of which it is capa- 
ble, is, in your opinion, an essential element of each of the claims of 
the patent ? 

A. Yes, sir; almost all of our inventions which are secured by 
patents are simply new or recombinations of old and well-known 
elements. A furnace for fire is as about as old as civilization, at 
least, and the fan blower is old; pipes are old; but I understand 
that the invention consists in the new combinations for the accom- 

9—294 
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plishment of some new and useful purpose, hence my conclusion 
that it is possible for some mind to combine those elements for an 
entirely new and useful purpose and not infringe the claims of this 
patent. 

Q. 39. I did not ask you about combinations or the effect of com- 
binations. Assuming that the several elements you have named as 
constituting, when in combination, the invention here claimed—that 
is, the furnace, blowing apparatus, and discharge pipe—were com- 
bined so as to be capable of forcing the blast of air through the fur- 
nace and thence through the discharge pipe, heating the air on its 
passage by direct contact with the flarne, would or would not such a 
machine embrace the invention which you understand to be secured 
by either or all of these claims, without reference to whether it was 
used for heating the pitch within beer casks or for some other pur- 

ose ? 

A. If for an entirely different purpose, I should say most clearly 
and emphatically that it would not; to hold otherwise would abro- 
gate nine hundred and ninety-nine patents out of a thousand. This 
patent and all patents, I may say, claim the combination for the 
purpose and are sustained by the courts for the purpose. 

Q. 40. Then you understand, do you, that the invention embraced 
in these elaims would not be employed and that the claims would 
not be infringed by a machine exactly the same in construction and 
mode of operation and adapted to pitch casks in the same way, if 
that machine were used to heat the interior of other vessels than 
beer casks, do you? 

A. I should not consider this patent infringed by the machine 
named in your question when used for an entirely different purpose 
than what this pitching machine was designed and patented for. 
For example, suppose a party in the mines should conceive the idea 
of extracting the precious metals from quartz rock by applying that 
intensely heated blast and he should succeed in it, thereby cheap- 
ening and simplifying the well-known means of obtaining those 
metals, I think he would be entitled to a patent for that purpose, 
and I believe farther that, notwithstanding the well-known existence 
of this machine for this purpose, the courts would sustain his patents 

for the new purpose. As I understand the object of the patent 
113 __—slaw it is to encourage inventors in making inventions, and 

if an invention, in order for the patent to be sustained, must 
be entirely new in all of its parts and elements, it would destroy 
wholly the objects that the patent law aims to foster. 

Q. 41. Now please answer my question. 

A. If that machine were used for an entirely new and different 

urpose, in no way analogous to the pitching of beer kegs or casks, 
i should consider that it would not infringe the Gottfried & Holbeck 
patent. 

Q. 42. Now please answer my question. 

A. Same answer. 

Q. 43. Do you decline to answer my question 40? 

A. No, sir; I have answered your question. 
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Q. 44. There was nothing in my question about your views of the 
policy or construction of the Federal patent law, and nothing about 
the patentability of any imaginary process. I stated definitely a 
particular use to which I assumed a machine specifically described 
to be put. Instead of answering me as to whether such a machine 
put to the particular use [ described would or would not embrace 
the invention of this patent you have given us a treatise on the 
policy of patent legislation, which, if to be published at all, I should 
prefer to have published at your expense and in a separate volume. 
I now ask you again, Would or would not, in your opinion, a ma- 
chine exactly the same in construction and mode of operation, and 
adapted to pitch casks in the same way as that shown and described 
in the Gottfried & Holbeck patent, embrace the invention covered 
by that patent if that machine were used to heat the interior of 
other vessels than beer casks? Please answer directly, yes or no. 

A. If the other vessels spoken of were heated by that machine for 
an entirely different purpose, | should say no. 

Q.45. Then am I to understand that,in your opinion, the invention 
claimed and embraced in this patent is not either the machine by 
itself or the process by itself apart from the machine, but the com- 
bination of elements which you have named operating together in 
the manner described for the purpose or object of pitching beer 
casks or similar casks, and that this invention is not used unless 
this combination of elements is employed for this particular object? 


A. That is my opinion, sir. 
ALVARO B. GRAHAM. 


Complainant’s counsel states that his prima facie evidence is now 
closed. 


STATE OF ILLINOIS, | 
Cook County, j 


I, Charles C. Linthicum, a notary public in and for said county, 
in the State aforesaid, hereby certify that all the proceedings afore- 
said were had as stated in the cause named in the caption hereto ; 
that I was attended by the counsel named in said caption at the 
time and place therein stated and by the witness, Alvaro B. Graham, 
who was of sound mind and lawful age; that said witness was first 
duly sworn to testify the truth, the whole truth, and nothing but 
the truth in said cause; that his deposition was reduced to writing 

in his presence and from his statements, and that after care- 
114__—s fully reading the same over he subscribed the same in my pres- 
ence as and for his deposition in said cause. 

I further certify that I am not solicitor or of counsel for either 
of the parties in said cause, nor in any way interested in the event 
of said cause, and that the witness resides more than one hundred 
miles from the place where said cause is pending. 

In witness whereof I have hereunto set my hand and notarial 
seal this 24th day of March, A. D. 1881. 

[ SEAL. | CHARLES C. LINTHICUM, 
3 Notary Public. 
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Testimony in the above-entitled cause taken on behalf of the com- 
plainants, by agreement of counsel, before Charles C. Linthicum, 
a notary public, at the office of Messrs. Banning & Banning, rooms 
60 and 61, Honore building, Chicago, Illinois, ‘Tuesday, June 28th, 
A. D. 1881, commencing at 10 o’clock a. m. 


Present: Ephraim Banning, Esq., of counsel for complainants, 
and R. H. Parkinson, Esq., of counsel for defendants. 


MatTHEW GOTTFRIED, a witness produced, sworn, and examined 
on the part of the complainants, deposes and testifies as follows: 


Direct examination by Mr. BANNING: 


Q. 1. State your name, age, occupation, and place of residence. 

A. Matthew Gottfried ; fifty-eight years; a brewer; Chicago, IIli- 
nois. I havea brewery here in Chicago and am manufacturing 
about 25,000 barrels of beer a year. I am complainant in this case 
and one of the patentees named in letters patent of the United States 
No. 42580, on which this suit is founded, and, of course, am one of 
the inventors of the improved mode of pitching barrels described 
and claimed in such patent. 

Q. 2. State when the invention described and claimed in this 
patent was made, when and where it was first used, and how it 
operated. 

A. It was in the latter part of 1862 or early part of 1863 when we 
made our first experiments. This experiment was made at Gott- 
fried & Schoenhofen’s Brewery, in this city, and this is the place 
where the machine was used first. The furnace part was mason- 
work, with an iron grate between the fire chamber -and the ash pit. 
The first blower was a wooden one, on the principle of the old 
style of iron ones. There was a wooden pipe between the blower 
and furnace and an iron pipe between the furnace and the 
barrel or cask. The machine operated to our satisfaction, but 
we found that it was —. of being improved. It operated on the 
same principle as in the patent. The fire was built in the fire 
chamber above the grate, and the top was closed by a fire-brick 
tile; and right below the top was an outlet for the hot air, and at 
this outlet a piece of iron pipe was walled in and projected out 
about a foot. About two feet from this the cask was placed, and 
then the connection was completed by a removable pipe between 
the furnace and the cask, and so there was forced air through the 
fire into the cask. The cold air was introduced below the grate. 
The fireplace was about two feet and a half deep and twelve inches 
square, and there was about two feet of fire up to the outlet. ‘The 
fuel we used was coke and hard coal used together, and afterwards 
we used only gas coke, because the latter gave a more intense heat 
and a cleaner fire. 


115 Obj. Somuch of the foregoing answer as tends to elaborate 
or modify the invention described in complainant’s patent is 
objected to as improper. 


iad 
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Q. 3. When was the machine above described first used in the 
practical work of pitching casks, and to what extent? 

A. It was used in the early part of 1863, and we pitched about 
ten or twelve casks at that time, such casks holding ft sue twelve to 
fifteen barrels each. The term “casks” as commonly used in the 
brewing business applies to vessels holding, say, ten barrels and up- 
wards. 

Q. 4. What changes were afterwards made in this machine, if any, 
and when, and to what extent was it afterwards used in the practi- 
eal work of pitching? 

A. The first change was from a wooden blower to an iron one, and 
the connection between the blower and furnace was made by an iron 
pipe, perfectly air tight, and so was the connection between the fur- 
nace and the cask. Then we made a so-called protecting plate, as 
shown in the drawings of the patent, figure 3. We lined the inside 
of the furnace itself with fire brick instead of common brick as be- 
fore. These improvements were all made before the spring and the 
fall of 1863; and then in the fall, about the month of September, 
1863, we commenced pitching casks again and found that our in- 
vention was fully a success. We pitched about forty to fifty casks 
of from twelve to thirty barrels at that time and during the fall and 
first part of the winter. We used that machine afterwards as often 
as we had need to pitch till I went out of partnership with Schoen- 
hofen, in the month of September, 1867 ; I left the machine there at 
that time. 

Q. 5. Then the machine was used for some four years while you 
remained at the brewery. Is that correct ? 

A. Yes, it is; and we pitched from fifty to seventy-five or eighty 
casks a year. 

Q. 6. Then was that machine capable of practical and successful 
use in pitching? 

A. Yes; it was to our whole satisfaction. 

Q. 7. As I understand you, that machine was constructed accord- 
ing to the drawings of the patent except that the cold air was intro- 
duced below the fire? 

A. That is correct. 

Q. 8. Then, answering from your own actual knowledge and ex- 
perience, do you consider that a machine constructed and operated 
according to the description of the patent is capable of practical and 
successful use in the pitching of barrels ? 

A. Do you mean when the cold air is introduced above the 


’ grate? 


Q. 9. I mean when the machine is constructed and used accord- 
ing to the patent’s description. 


Obj. Objected to as incompetent because submitting to the witness 
a construction of the instrument as to its legal effect. 


A. By my knowledge and experience I declare our invention as a 
full success for pitching purposes. 

Q. 10. Are you familiar with the way in which pitching machines 
are used generally ? 
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A. | am in every respect. 

Q. 11. What is the object of pitching casks or kegs, and how long 
does it take to pitch an ordinary cask, say, holding thirty or forty 

barrels, and an ordinary keg, say, holding a quarter of a 
116 __ barrel, as you use the machine at your own brewery? 

A. The object is to cover the pores of the wood, avoiding a 
disagreeable taste to the beer and sweetening and smoothing the 
inside of the keg or cask. The time of pitching an ordinary cask is 
is from two to three minutes and a keg about fifteen to eighteen 
seconds. I am using generally a Gottfried and Holbeck machine, 
which is constructed with a cast-iron bottom resting on four wheels 
and a wrought-iron shell with a fire-brick cylinder inside and a cast- 
iron top and outlet for the hot air; in the center of the cast-iron 
bottom plate there is a two-and-a-half inch hole, to which the blower 
is connected by a gas pipe—two-and-a-half inch gas pipe. 

Q. 12. Is the cold air introduced below or above the fire? 

A. The cold air is introduced below thie fire. 

Q. 13. Is this the way it is introduced in all the different pitching 
machines used by brewers, except those which apply a superheated 
steam blast? : 

A. That is the way they are all constructed, with the exception of 
the superheated steam machine and one that is called Schlaudeman’s 
machine; he has two pipes, one above and one below the fire, but 
they did not use the upper one very often. 

@. 14. Did you ever use a machine in which the air was intro- 
duced above the fire grate, and did you and Holbeck ever build any 
such machines ? 

A. I never used any where the air was introduced above the fire 
grate and we never built any of that kind. 

Q. 15. State what efforts, if any, you and Holbeck made, after 
obtaining your patent, to introduce the invention to the brewing 
public? 

A. After our patent was granted we sent out circulars to all the 
brewers, wherever we could get their address, throughout the whole 
United States. For that purpose I got the addresses of the brewers 
from the secretary of the Brewers’ Association of the United States. 
We sent out at different times—sayv, first, in 1865, second, 1866, and 
third, about 1867 or 186S8—to all the addresses of the brewers | could 
obtain from the secretary above mentioned or otherwise. Then we 
exhibited the machine at the brewers’ convention in this city in 
1867, where there were brewers from most all the States in this 
country ; about two hundred and fifty to three hundred of them had ° 
been present when I was operating it. 

Q. 16. Please state about how many circulars in all during the 
years mentioned you sent out. 

A. We sent out at least three thousand by mail, besides what we 
handed to persons interested in the matter and what we put inito the 
machines ordered and shipped to the purchasers. 

Q. 17. Did you have any of those circulars present, and, if so, did 
you use them or present them to the brewers personally, at the time 
you exhibited the machine at the brewers’ convention in 1867? 
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A. Yes; I presented them to every brewer I met there at the 
convention. 
Q. 18. Look at this circular now shown you, printed in 
117. ~both English and German, and, if you recognize it, state what 
it is. 
A. It is a copy of the same I presented or we sent out by mail at 
the time I mentioned before. 
Q. 19. Are you certain about its being one of those printed for use 
from 1865 to 1868, as stated above ? 
A. I am quite certain it is one of that very print, and there can’t 
be a mistake about it. 
Q. 20. You recognize it as being the same as those used and sent 
out at the time above stated, do you? 
A. Yes; I do. 
Counsel for complainants offers said circular in evidence, and the 
same is marked “ Complainants’ Exhibit Gottfried’s Circular.” 
Obj. Objected to as irrelevant and incompetent. 


Q. 21. Are the two cuts on this circular intended to represent the 
same form of machine, particularly as to the furnace part ? 


Obj. Objected to as incompetent and immaterial. 


A. Yes; they are. This one on the English circular is the one 
made entirely out of brick, except the blower, grate, and the con- 
ducting pipe for the hot air, and the other one on the German circu- 


lar is built with a cast-iron ash pit, with wheels underneath, and a 
round wrought-iron shell and brick lining on the ash pit, with an 
iron sliding cover on the top. 

Q. 22. Then do you mean that they represent the same form of 
furnace, or not? 

A. No; they do not represent the same form. 

Q. 23. Did Mr. Holbeck manufacture machines, according to the 
form represented on the German circular, at the early day when the 
circulars were used, as you have above stated ? 

A. Yes; he did. He manufactured the portable ones for the pur- 
pose of selling and shipping them to the brewers. That square, 
brick one shown on the English circular was never built, except the 
one machine already described at Gottfried & Schcenhofen’s brewery. 

Q. 24. Does the burning inside of the barrel in the old way of 
pitching injure or benefit the pitch and cask ? 

A. In pitching the old way the fire is blistering and charring the 
inside of the cask severely, so that the pitch scales off easily and the 
blisters crack and form chambers for mould, which will spoil the 
beer in giving it a bad, disagreeable taste. In putting the pitch to 
the direct action of fire it will impair its adhesive qualities, making 
it brittle and easily crack and scale off. 

Q. 25. Have you examined and do you understand the Defend- 
ant’s Exhibit “ Extract from Der Bierbrauer, 1861?” 

A. I have examined it, and do understand it. 

Q. 26. State, as a practical brewer, whether this exhibit describes 
the invention claimed in your patent now in suit. 
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A. It does not describe a single part of it. 

Q. 27. Does it describe any machine that could be used in the 
pitching of barrels, as you understand it? 

A. It does not. 

Q. 28. Could you, as a practical brewer, have taken that exhibit, 
say, at the time of its publication in 1861, and, following its direc- 
tions, have made any machine for pitching barrels—that is, could 
you have made any such machine from that description ? 

A. I could not have made in any way, from that description, a 

machine for the purpose of pitching barrels. 
118 Q. 29. How long and where have you been engaged in the 
brewing business? 

A. I have been engaged in the brewing business the last forty- 
three years ; in Germany, Switzerland, France, and in this country. 

Q. 30. Have you had practical experience in all the different 
departments of work of brewing during that time? 

A. Yes, I have; I worked in the malt-house, in the brew- 
house, in the fermenting room, in the store-room, and in the coop- 
erage. 

Q. 31. Are you acquainted with the different kinds of machinery 
now used by the brewers generally ? 

A. Yes; Iam acquainted with almost all kinds of machinery used 
in the brewing business; I was also acquainted with what was in 
general use in the old country before I left there. 

Q. 32. Did you ever see or hear of any kind of a pitching machine 
before the date of the invention described in your patent? 

A. I did not hear or see anything like a pitching machine in my 
life before we made our first experiment. 

Q. 33. Have you ever seen or heard of any machine for pitching 
barrels or for other purposes in the brewing business in which a 
pure air blast is used, either alone or in connection with steam? 

A. I never have heard of or seen any machine of that kind in use 
in the brewing business. 

Q. 34. If any such machine had ever come into use in the brew- 
ing business would you be likely to know of it? 


Obj. Objected to as incompetent. 


A. I suppose I would. 

Q. 35. Why do you think so? 

A. Because I am keeping six or eight brewers’ papers and some 
other papers of science, and which generally bring all the improve- 
ments and inventions made in the brewing business, and I am 
traveling a great deal, visiting brewers’ conventions, and inquiring, 
whenever I get opportunity, about improvements and inventions. 

Q. 36. Look at these three assignments under patent No. 42580 ; 
one from the Barrel Pitching Machine Company of Baltimore City 
to Charles F. Smith, Henry C. Comegys, and John F. T. Holbeck, 
dated February 24, 1879; one from Henry C. Comegys to John F. 
T. Holbeck, dated February 26, 1879, and one from Charles F. 
Smith to John F. T. Hoibeck, dated February 24, 1879, as the same 
appear in the printed copy of assignments offered in evidence at 
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pages 16-19, and state by and for whom they were procured and 
who paid the consideration therefor. 

A. They were procured by me and at my expense; three hundred 
and fifty dollars were paid for them. 

Q. 37. Were they in any way intended to be for the benefit of 
John H. Stromberg, of Baltimore, and did he have anything to do 
in procuring them ? 


Obj. Objected to as incompetent. 


A. They were not intended for any benefit to John H. Stromberg? 
nor had he anything to do with procuring them, and he did not know 
anything about them. 


Adjourned till Thursday, June 30, 1881, at 9 o’clock a. m. 


Tuurspay, June 30, 1881—9 o’clock a. m. 


Met pursuant to adjournment. 
Present: As before. 


Cross-examination by Mr. PARKINSON: 


119 X Q. 38. I understand from your direct examination that 

all the furnaces now in use or that have been in use for many 
years past purperting to be made under your patent have the blast 
brought in under the grate by a small pipe not exceeding two inches 
and a half in diameter. Is this correct’ 

A. You mean the machines made by us or by infringers? 

X Q. 39. I mean those made by you and any others who are au- 
thorized to make under your patent. 

A. That is correct so far as the blast was and is brought in below 
the grate, but the pipes where the cold air was first brought through 
into the furnace were differing from two and a half up to six inches 
in diameter. 

X Q. 40. What is the diameter of the furnace when the pipes are 
six inches in diameter ? 

A. The diameter of the furnace was the same as when we had a 
two-and-a-half inch pipe. It was from twelve to sixteen inches in 
diameter ; just the same as when smaller pipes were used. 

X Q. 41. Do you make any furnaces now with the blast pipe six 
inches in diameter, and have you done so for several years past ? 

A. No; we do not use as large size of pipe now, and did not use 
them since we adopted Root’s blower about ten or twelve years 
ago. 

X Q. 42. What size have you made the blast pipe since you 
adopted Root’s blower ? 

A. I guess the general size was two and a half inches, but I never 
was connected in the manufacturing, and it may be possible that 
Holbeck or the Baltimore Barrel Pitching Machine Company used 
smaller or larger sizes. 

X Q. 43. All of these furnaces which have been sold by you or 
those manufactured under your patent have been cast iron, have 
they not? 

10—294 
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A. No; they have not. Some have been made out of a wrought- 
iron shell and lined with fire brick, with a cast-iron ash pit and top. 

X Q. 45. They have all been either cast-iron or wrought-iron 
shells, have they not? 

A. Yes; but the cast-iron ones were not lined with fire brick. 

X Q. 46. The blast pipe enters at the bottom so as to discharge 
upward, does it not, or substantially so? 

A. Some enter on the bottom and some on the side. 

X Q. 47. Where they enter on the side the bottom of the furnace 
converges, does it not? 

A. It does not. 

X Q. 48. Is the bottom the same diameter as the middle of the 
furnace? 

A. Generally it is larger than the inside diameter of the furnace. 

X Q. 49. Are not all, or nearly all, the furnaces which have been 
made under your patent in the last few years made with the pipe 
entering at the bottom and discharging upwards? 

A. I don’t know exactly if they are made so or not, because I am 
not connected with the manufacturing of them, and I know that 
Holbeck has different kinds of patterns, and I don’t know which 
kind he manufactures for the last few years. 

X Q. 50. Why do you bring the blast below the fire rather than 
above the fire? 

A. We brought it below the fire when we made our first experi- 
ment and found that we reached what we had been after, and so we 
have done it that way ever since. 

X Q. 51. Do you know how it would work if the blast was brought 
above the fire? 

A. Not out of my own experience, but I learned by reading 

science papers and books after our patent was granted that 
120 the blast by bringing it above the fire that it would pro- 

duce a kind of gas which would burn the barrels inside, but 
I never tried it if it is so or not, because we had been fully satisfied 
with the result of our invention. 

X Q.52. Why do you use the Root’s blower instead of the one 
Griginally used ? 

A. Because it gives more satisfaction in producing the blast we 
needed as the former one. 

X Q. 53. The Root’s blowers were not made as long ago as the 
date of this patent, were they? 

A. I do not know. 

X Q. 54. The machine you referred to as in use in your brewery 
employs what kind of a blower? : 

A. lam using Root’s blower for the last ten years. 

X Q. 55. Pitching machines have been made and sold under au- 
thority from you, purporting to be made under your patent, for the 
last ten years and more, have they not? 

A. Yes; they have. 

X Q. 56. How have you got your pay for the use of your patent— 
by license fees from the manufacturer or otherwise ? 


~ 
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A. I had fifty dollars per machine from Holbeck up to the time 
when the Baltimore Barrel Pitching Machine Company was started, 
but from that date I did not get anything. 

X Q. 57. What was that date? 

A. | would have to refer to the abstract of the title. It appears 
from the assignments to that company that that assignment was dated 
January 25, 1871. 

X Q. 58. That company made and sold these machines from that 
time on under authority from you and Mr. Holbeck, did it? 

A. I assigned my right to Holbeck and he assigned to that com- 
pany, and they made and sold machines. 

X Q. 59. Who has been selling these machines under authority 
of your patent since February, 1879 ? 

A. Holbeck & Co. have. 

X Q. 60. How have you been paid for those sold since that time? 

A. I did not get anything at all. 

X Q. 61. Is there no agreement by which you are to get anything 
for the machines sold by Holbeck since February, 1879? 

A. I am not quite sure about the date. There was an agreement 
when I bought out Holbeck’s interest, May 1, 1879, by which he 
was to pay me ten per cent. on the gross selling price of each ma- 
chine, but this license was a part of the purchase price. I did this 
because he was an old acquaintance and friend of mine, and he was 
in very poor circumstances at that time. 

X Q. 62. Holbeck was allowed to continue the manufacture and 
sale of these machines from that time till the expiration of the 
patent, was he? 

A. Yes: he was. 

X Q. 63. And since May 1, 1879, has he been the only person 
authorized to make and sell these machines? 

A. By a certain transaction I allowed Stromberg, of Baltimore, to 
sell twenty machines. With this exception, Holbeck was the only 
one. 

X Q. 64. The agreement by which Holbeck was to pay you ten 
per cent. was modified before he had made any payment and your 
claim to ten per cent. released entirely, was it not? 

A. No; it was not. He paid me the ten per cent. up to the Ist 
day of December the same year. It was released from that time 

on. 
121 X Q. 65. You were then in error when you stated that you 
did not get anything at all from Holbeck & Co. since Febru- 
ary, 1879, were you not? 

A. No; I was not, because the ten per cent. from the gross selling 
price of machines from the first day of May to the first day of De- 
cember, 1879, was only a part of the bargain when I bought his in- 
terest in the patent. 

X Q. 66. Ten per cent. was paid for the right of selling those ma- 
chines, was it not; if not, what was it paid for? 

A. I could not give you another name than a part of the contract, 
as I stated above. 


76 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


X Q. 67. What was the usual gross selling price per machine from 
May, 1879, to May, 1881? 

A. He manufactures two sizes; I suppose he sells the small one 
for $135 and the other from $185 to $190. 

X Q. 68. What part of Germany did you use to live in? 

A. Between Frankfort and Wiesbaden, in the province Nassau. 

X Q. 69. Who first had the idea of making this machine, you or 
Holbeck ? 

A. On account of the great danger and trouble in pitching barrels 
at that time, before the invention of the pitching machine, I occa- 
sionally was talking with Holbeck about those facts, and we sup- 
posed that pitching could be done in an easier way, and one word 
gave the other, and at last we came to the conclusion to build a ma- 
chine which would produce the heat which was necessary to pitch 
barrels, casks, and so on; but before we came to that conclusion we 
had several conversations at different times. 

X Q. 70. What part of it did you suggest and what part Mr. Hol- 
beck ? 

A. We did not suggest it in parts; we suggested together at dif- 
ferent times, and I cannot tell which part was Holbeck’s and which 
was mine. 

X Q. 71. Did you, as a witness in a former suit under this patent, 
make the following statements, referring to this machine: “I first 
conceived the idea of a pitching machine.” “ My idea was to put up 
a machine or kind of a stove from which the heat could be forced 
into the puncheon or cask, but I did not know how to produce this 
or do it.” “ After I] had a talk with Holbeck and he gave me his 
views as to how to doit, I got a mason and built a kind of a brick 
oven and had an inlet for air underneath or below the grate and an 
outlet a certain distance above the grate. This outlet was on the 
side. ‘There was an opening at the top for putting the fuel in, which 
was covered by fire-brick tile when the oven was in operation. For 
the lower opening I used a wooden blower, which I made myself, to 
save expense.” “I did not know how to get the hot air into the 
puncheons, and when I had a tatk with Holbeck about putting up 
a kind of a machine for pitching barrels he mentioned that the air 
could be made by a blower, and that was the point I needed, and 
then I went to work and fixed up the stove. I mentioned to Hol- 
beck the construction of a furnace where the hot air or warm air 
went through some pipes for heating-rooms or malt kilns for the 
purpose of drying malt. I told him I thought hot air could be forced 

into puncheons or casks. He said you could drive that in with 
122 ablower or fan. That is all he suggested, so far as I can now 

remember. We first used our machine in pitching punch- 
eons or large casks.” 

A. I suppose I did. 

X Q. 72. Did you make, in that deposition, the following answers 
to the following questions—the “ he” referring to Holbeck ? 

“Q. Well, what did he say? 

“A. He said I might try it by using a blower fan. 

“Q. Did you try it on that suggestion of his ? 
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“A. I did. 

“Q. How did it succeed ? 

“A. It did not succeed perfectly satisfactory, as I expected. 

“Q. What was the fault with it? 

“A. Holbeck told me the fan was not perfect. 

“Q. Then what did you do’ 

“A. We got an iron fan that Holbeck built; it gave more satis- 
faction. 

“Q. Mr. Holbeck did not suggest to you anything in regard to 
pitching casks, did he? 

“A. He did not.” 

A. It seems I did. 

X Q. 73. You also stated in the same deposition in substance, re- 
ferring to the year 1863, that you went with Holbeck to select a fan 
that would produce air more rapidly, and that when you got this 
fan you could pitch a cask in about half the time you could with 
the fan used before? 

A. That is not so; we did not select a fan. 

X Q. 74. You made this statement, did you not? “ After I went 
down to Holbeck, as I stated, weconsidered to have a fan that would 
produce air more rapidly, and he went with me to select a larger 
driving wheel, and he remembered that he saw one somewhere; I 
went there and found two big driving wheels; I selected the 
smaller—about four feet six inches or thereabouts in diameter; I 
put it up and tried pitching again; the result was that I could pitch 
a cask of that former size in about half the time of the first experi- 
ment; that was still early in the spring of 1863; I pitched at that 
time about ten or twelve casks; I cannot tell exactly; that was all 
we ever pitched with the old wooden fan.” 

A. It seems I did. 

X Q. 75. What was Mr. Holbeck’s business in 1863 and prior to 
that time? 

A. Machinist and blacksmith. 


Redirect examination — Mr. BANNING: 


R. D. Q. 76. Please state whether, on the question of joint inven- 
tion, the depositions of Jacob Dester, John F. T. Holbeck, and 
Charles H. Barmm were not also taken, in addition to your own, in 
the cases against the Chicago brewers, which were heard before and 
decided by Judge Dyer, at Milwaukee. 


Obj. Objected to as incompetent. 


A. Yes; they were. 
R. D. Q. 77. Please state about how much coke is usually con- 
tained in the furnace during the operation of pitching. 


Obj. Objected to as incompetent. 


A. It depends on the size of the pitching machine; they will hold 
from a bushel to two bushels and a half; we generally keep them 
full up to the outlet of the hot air. 
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R. D. Q. 78. Did you ever try a pitching machine in which the 
blast was brought above the fire? ' 
A. I never did. 
123 R. D. Q. 79. Please state whether or not from the time you 
commenced with the machine built early in 1863 the only 
opening for the air to reach the fire while the machine was in oper- 
ation was the one communicating with the fan blower. 


A. That was the only opening. | 
MATTHEW GOTTFRIED. 


It is stipulated by counsel that the following deposition of Alvaro 
B. Graham, taken in the case of Matthew Gottfried et al. vs. Christian 
Stahlmann, may be considered and used as a deposition taken in 
in this cause, but subject to further examination and cross-examina- 
tion and to any objection as to relevancy and competency, namely ; 


Q. 1. Have you examined the English patents to Robert Davison 
and William Symington and Charles P. Devaux, respectively, and 
the description of the pewterer’s hot blast contained in the second 
volume of Tomlinson’s Cyclopedia, offered in evidence by the de- 
fendant in this cause, and do you understand the inventions de- 
scribed in these exhibits, respectively ? 

A. I have examined such exhibits and understand them respec- 
tively. I have also examined the models of the inventions described 
in said two patents. 

Q. 2. State whether or not you find any description in the exhib- 
its or any of them of the invention described and claimed in the 
patent to Gottfried and. Holbeck sued on in this cause, and give 
your reasons fully for any opinions you may express. 

A. The Devaux patent, issued in 1835, relates to the smelting of 
“iron stone or iron ore,” and has an apparatus provided for produc- 
ing and applying the hot blast to the smelting furnace. It is com- 
plicated and very unlike the simple machine described in the Gott- 
fried and Holbeck patent. It has three chambers, designated by 
the letters A, B, and C, which are formed of plates of iron, the joints 
being perfectly secured with iron, cement, or otherwise, so as not to 
leave any openings through which the compressed air can escape. 
As I understand the purpose and operation of this machine, all three 
chambers are absolutely necessary; hence no one can be omitted 
without destroying the identity of the machine. In this view I am 
clearly of the opinion that if there were no other differences invention 
was required and exercised on the part of Gottfried and Holbeck in 
making the simple and economical machine shown and described 
in their patent. 

But there are other differences not less important. I do not pre- 
tend to be a chemist or to testify as one, but it is a matter of ecom- 
mon knowledge that a blast consisting of the products of combustion 
produced by blowing air through fire in a close furnace, as in the 
Gottfried and Holbeck machine, will put out fire as effectually as 
water—that is, the resulting blast of gases will have this effect. 
This being so, the Devaux blast must have been very different from 
the Gottfried and Holbeck blast or else it must have been an utter fail- 
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ure when applied to smelting furnaces. ‘To explain, the object of the 
hot blast as used in smelting furnaces is to aid combustion, and for 
this purpose it is absolutely “indispensable that the blast should con- 
tain all the original elements of atmospheric air, or at least such 

of them as are necessary to produce and support combustion. 
124 Ifthe blast produced by the Devaux machine contained suf- 

ficient of the original elements of atmospheric air to aid the 
combustion in the smelting furnace it must have been essentially 
different from the blast in the Gottfried and Holbeck patent, so dif- 
ferent, in fact, that it could not anticipate or invalidate such patent. 

On the other hand, if the Devaux blast was the same as that of 
Gottfried and Holbeck it could not have been used for the purpose 
intended, but, as I have already said, must have been an utter fail- 
ure when applied to smelting furnaces, for in this case it would 
operate to extinguish rather than aid combustion in the smelting 
furnace. If the Devaux blast was the same as the Gottfried and 
Holbeck blast it must have proved a failure, and if it proved a 
failure I do not see why it was not a patentable invention for Gott- 
fried and Holbeck to take it up after the lapse of nearly thirty 
years and apply it to the pitching of barrels or to any other useful 
purpose. In fact, and without reference to other differences, | con- 
sider that in this case it was a meritorious and patentable invention 
for them to thus utilize this old and abandoned blast. 

Another important difference is that the objects of the respeetive 
blasts are not analogous, but, on the contrary, widely different. In 
the first place, the chief object of the Devaux blast, assuming its 
practicability, was to promote combustion in a smelting furnace, 
while in the pitching of barrels combustion is not desirable, but in- 
stead of being so is actually injurious. In the second place, there is 
no similarity between the immense smelting furnace, which forms 
the ultimate object of the Devaux blast, and the small beer casks or 
kegs, which form the ultimate object of the Gottfried and Holbeck 
blast; and in the third place, the business of smelting iron ore is 
so different from the business of brewing beer that the use of a hot 
blast in one would not suggest its use in the other. 

I do not, then, consider that the Devaux patent describes or shows 
the Gottfried and Holbeck invention for the reasons stated, namely : 
First, there is a wide difference in mechanism; second, there is a 
wide difference in the blast, or if there is not, the Devaux blast 
must have proved a failure and been abandoned in practical work ; 
and, third, there is a wide difference and an utter want of analogy 
between the respective objects aimed at and accomplished by the 
two inventions. 

The Davison and Symington patent provides for a blast of pure 
air which is heated by passing through tubes of a horseshoe form, 
and also for the use of steam “when a very high temperature is 
found necessary to purify the casks.” This invention had two ob- 
jects: First, to dry or season the wood as the casks were being manu- 
factured ; and, second, to cleanse them of impurities after they had 
been in use. 
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I do not consider that this patent shows the Gottfried and Hol- 
beck invention. The mechanism is widely different, so that if the 
Gottfried and Holbeck patent be for a machine merely the Davison 
and Symington patent cannot possibly have the effect of anticipating 
the invention or invalidating their patent. 

The Davison and Symington blast, being pure air, would have 
the effect of burning or injuring the cask if applied at a high tem- 

perature. I think this was recognized by the inventors, first, 
125 _ because they provided for the use of steam “ when a very high 

temperature was found necessary ;” second, they evidently 
depended largely on the burning qualities of the blast to disinfect 
or purify the cask; and, third, they provided for the use, in certain 
cases, of chains with sharp-pointed links and other means to assist 
in the accomplishment of their object. If the blast of hot air could 
have been used at a high temperature it would have accomplished 
all these objects and there would have been no occasion for the in- 
troduction of steam or employment of other means. To my mind 

this shows conclusively that the patentees recognized the fact that I 
have mentioned above, viz., their blast would have the effect of burn- 
ing or injuring the casks if applied at anything above a compara- 
tively low temperature. 

The escaping steam could not exceed a temperature of 212 degrees 
Fahrenheit, and if this was regarded by the patentees as a“ very 
high temperature ” it follows that their air blast could not have been 
very hot. If the meaning of the patent is that the steam was to be 
used by itself in that case the temperature could not have been 
greater than the degree above mentioned. I say this on the theory 
that the patent simply contemplates the use of ordinary steam. It 
says nothing about superheated steam, and describes no means for 
producing superheated steam. 

In view of all this, and knowing that a very high temperature is 
generally used in the pitching of barrels, I am of opinion that the 
Davison and Symington blast was not practical or capable of being 
used for this purpose; but if it be admitted that it was practical for 
pitching purposes and that it could have been heated to any tem- 
perature desired, I am still of opinion that if the Gottfried and Hol- 
beck patent be for a process the Davison and Symington patent, 
describing an entirely different process, does not in any way antici- 
pate or affect it. 

This Davison and Symington machine is also objectionable for 
the following reasons: First, unless built very large so as to have 
space enough for the coiling of a long air pipe the blast could not be 
heated to a high temperature or even to a temperature sufficient to 
melt the pitch, for the air is forced with great rapidity through the 
pipe; second, the ordinary draft of the chimney could not be suffi- 
cient to keep up an intense fire for the heating of the air pipes; 
hence, in order to heat the blast to a temperature sufficient to melt 
pitch and heat the inside of a cask sufficient for pitching, it would 
be necessary to have an extra blower or other means for keeping up 
the fire. 
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[I am of opinion, then, that the Davison and Symington patent 
does not describe or show the Gottfried and Holbeck invention for 
the reasons stated, namely: First,if the Gottfried and Holbeck patent 
be for a machine there are such differences of mechanism that the 
Davison and Symington patent cannot possibly anticipate it; sec- 
ond, the Davison and Symington blast was not practical or capable 
of successful use in the pitching of barrels; third, if the Gottfried 
and Holbeck patent be for a process the process described in the 
Davison and Symington patent is so different that even if practical 
it cannot pussibly anticipate, and, fourth, the Davison and Syming- 
ton machine, even if practical, is so complicated and expensive that 

it ought not to affect the simple and economical invention 
126 = deseribed in the Gottfried and Holbeck patent. 

In my opinion, the description of the pewterer’s hot blast, 
in the second volume of Tomlinson’s Cyclopedia, does not contain 
sufficient information to instruct the public, or even to instruct 
skilled coopers or brewers, how to heat barrels for pitching by means 
of a hot blast. It certainly does not say directly or by inference that 
the blast which could be thus used for soldering purposes could be 
safely applied to the interior of wooden vessels. 

This pewterer’s device has about the same relation to a pitching 
machine that a tea kettle has toa steam engine. Its furnace is 
stated to be a mere “ pot,” and its bellows is “ worked by the foot.” It 
would be impossible for such a machine, no matter how large it 
might be, to ever produce a blast sufficient for the ordinary pitch- 
ing of barrels. I have seen a great many pitching machines, and 
am familiar with the way they are used in pitching, and [ do not 
think it possible that this device could ever have been enlarged into 
a pitching machine, or even have suggested the application of a 
powerful blast, which sometimes seems to be a solid stream of fire 
four or five inches in diameter, to the interior of casks. It certainly 
would never have suggested the use of such a blast as will thoroughly 
heat the interior of a cask holding thirty or forty barrels inside of 
five minutes. 

It is also to be observed that the pewterer’s blast is not applied to 
the interior of anything, much less to the interior of a wooden ves- 
sel; it is merely directed upon the article to be soldered. This 1s 
another reason why it could not have suggested any such use or 
application of a hot blast as that provided for in the Gottfried and 
Holbeck patent. ‘The pewterer’s blast being thus applied in the 
open air, it was not necessary that it should be decomposed before 
use ; but, coming thus into the atmospheric air, its combustible prop- 
erties would be partially or wholly restored while it was playing 
upon the solder or article to be soldered. In this view it 1s clear, 
whatever may have been the composition of the blast upon its leav- 
ing the pot, that its original elements were so restored before use 
that the blast, as actually applied, was very different from the Gott- 
fried and Holbeck blast. 

Further than this, I consider that the use or object of the pew- 
terer’s blast was in no way analogous to that of the Gottfried and 
Holbeck patent; there was such a wide difference that neither blast 
11—294 
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would ever have suggested the use of the other, even to those most 
skilled in the art to which they respectively belong, much less to 
ordinary mechanics. 

I am, therefore, clearly of opinion that this pewterer’s blast could 
not have suggested Gottfried and Holbeck’s invention, and that the 
description published in Tomlinson’s Cyclopedia ought not to inval- 
idate or even limit their patent. 

In conclusion, I am unable to find the Gottfried and Holbeck in- 
vention in any of the exhibits relied upon by defendant. On the 
contrary, I am of opinion that,so far as here shown, Gottfried and 
Holbeck were the first to make a simple, economical machine, capa- 

ble of practical and successful use in the pitching of barrels, 
127 aswell as the first to apply to the interior of beer casks a 

heated blast of such a character as would quickly heat them 
sufficiently for pitching without injuring or destroying either the 
pitch or wood ; and, notwithstanding everything here shown, I con- 
sider that invention of a high order was involved in the discovery 
and practical application of the new mode or process of pitching beer 
barrels described and claimed in the Gottfried and Holbeck patent. 


Adjourned till March 4, 1881, at 9 o’clock a. m. 


Marcu 4, 1881—9 o’clock a. m. 
Said parties met pursuant to adjournment. 
Present: As before. 


Cross-examination by Mr. SANBORN: 


X Q. 3. State whether or not you find described in the Devaux 
patent a closed furnace or fireplace with a grate in it near the bottom 
of the same. 

A. I do; a chamber with fire bars, F; the language of the patent 
is: “In the chamber C are placed the fire bars F;” and, as I under- 
stand, this chamber, C, is one of a series of three chambers, according 
to the specification and drawings. 

X Q. 4. You find, then, described in this patent a furnace or fire- 
place with fire bars, which bars you understand to be similar to the 
ordinary grate bars, do you not? 

A. I do. 

X Q. 5. You also find described and referred to a blower for forcing 
air into and up through the fuel in the furnace, do you not? ; 

A. I will quote from the specification here: “The chamber A com- 
municates with a blowing machine of any of the known construc- 
tions by the pipe ¢. This communication between the chamber A 
and blowing machine may be at any part of that chamber as local 
circumstances may make it convenient.” I wish to state, as my un- 
derstanding of this, that the atmospheric air is forced into the 
chamber A, and from there escapes under pressure into fire chamber 
C. The air is not blown direct from the blower into the fire cham- 
ber C. 

X Q. 6. But it is the continuous working of the blower which 
forces the air into the furnace’ below the grate and causes it to pass 
up through the burning fuef, is it not? 
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A. Certainly it is. 

X Q. 7. How is the blast conducted from this furnace into the 
smelting furnace ? 

A. I find the air conducted from the chamber C to the smelting 
furnace by “ pipes D and E.” 

X Q. 8. These are iron pipes, are they ? 

A. They are. 

X Q. 9. The hot blast is always conducted through similar pipes, 
usually made of iron, is it not? 

A. I should say it is. 

X Q. 10. In the Gottfried and Holbeck patent you find described 
a closed fire chamber or furnace with a grate near the bottom, do you 
not? 

A. | do. 

X Q. 11. And this furnace is similar to the furnace deseribed in 
the Devaux patent, is it not? 

A. It is similar to the third compartment, designated by C, in the 
Devaux patent. 

X @. 12. You find also deseribed in the Gottfried and Holbeck 
patent a blower for forcing the air into the fire chamber or furnace 
and up through the fuel, do you? 

A. I find in the Gottfried and Holbeck patent an opening, 

128 d,intheside of the furnace A, which forms an external com- 

munication with an internal chamber, A’, either below the 

grate or above; this opening, d, communicates with a fan case, B, 
outside the furnace. 

X Q. 13. How is the hot blast in this patent conducted from the 
furnace? 

A. It is conducted by a pipe or pipes. 

X Q. 14. By ordinary iron pipe or pipes, is it, and similar to the 
pipe for that purpose described in the Devaux patent? 

A. With this exception, in the Devaux patent this exit pipe is 
lined “ with brick, stone, or other material suitable to bear a high 
temperature.” This lining is necessary, for the reason that smelt- 
ing furnaces are run continuously for weeks and months without 
cessation, and if the heat was of an exceedingly high temperature it 
would destroy the iron pipe without some such lining to protect it. 

X Q. 15. Then it required no invention on the part of Gottfried 
and Holbeck to produce either the furnace or fire chamber, or the 
blower and apparatus for forcing air into the furnace, or the means 
used for conducting the hot blast from the furnace, of the Gottfried 
and Holbeck patent, did it? 

A. I should say that it did require invention to combine those 
parts in the simple and economical manner which they did. Had 
it not been so [ am unable to understand why it should have taken 
about thirty years for some one to have supplied this long-felt want. 

X Q. 16. You find the furnace and pipe for conducting the hot 
blast from it in the Devaux patent combined in the same way as 
in the Gottfried and Holbeck, do you not? 

A. In a similar way from the ash pit to the smelting furnace. 
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X Q. 17. Then the only difference in combination in the Devaux 
and Gottfried and Holbeck patents is the means for connecting the 
blower with the furnace, is it not? 

A. No, sir; that is not the only difference. In the Gottfried and 
Holbeck patent there is no compressed air chamber, as designated 
by A in the Devaux patent, nor any need for such; but the Gott- 
fried and Holbeck patent communicates the blast direct through a 
pipe to the fire chamber from a blower outside. A further differ- 
ence is in the quality of the blast. In the Devaux patent there 1s a 
blast provided for of atmospheric air, containing a portion at least 
of the elements of combustion; “ partly decomposed atmospheric 
air, gas, and vapors” is the wording of the specification, showing 
clearly to my mind that Devaux recognized the necessity of retain- 
ing at least a portion of that which Gottfried and Holbeck by their 
invention aimed to entirely destroy. The last-named patent says, 
“A fire is made upon the grate a, and by means of the blast fan 
applied to the furnace the heated products of combustion are forced 
into the cask.” 

X Q. 18. Do Gottfried and Holbeck claim as new the method 
which they use for conducting air directly from the blower to the 
furnace ? 

A. They claim the combination of the machine described in their 
patent as new, and, as I understand it, this is one of the elements 
of the combination. 

X Q. 19. In which of the three claims in the specifications of the 

Gottfried and Holbeck patent do you find the combination or 
129. means which they use for connecting the blower with the 
furnace? 

A. I find it in the second claim. I will quote that claim, which 
is as follows: “The use of a removable conductor, E, in combina- 
tion with a furnace and blowing apparatus, arranged and operated 
substantiallv as described.” 

X Q. 20. If this connecting pipe were not removable do you 
think it would be covered by that claim ? 

A. I do. 

X Q. 21. The complainants claim, in their first claim, the applica- 
tion‘of heated air under blast to the interior of casks, do they not? 

A. They do, “ by means substantially as described.” 

X Q. 22. You have said above that the blast produced by the 
Devaux patent is a “blast of heated and partially decomposed 
atmospheric air, gas, and vapors; ” this is true, is it? 

A. It is true that that is what the Devaux patent provides for. 

X Q. 25. You understand that the gases and vapors are evolved 
from the fuel in the furnace as it burns, do you not? 

A. I do, in combination with the combustible elements of atmos- 
pheric air. 

X Q. 24. Such gases and vapors are always evolved as fuel is 
burned in a furnace of any kind, are they not? 

A. In different degrees they are. 

X Q. 25. You understand that the hot blast produced by the Gott- 
fried and Holbeck patent is heated air, do you not? 


~~ 
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A. I understand that the blast produced by the Gottfried and 
Holbeck patent represents all of the degrees of air from its natural 
state to the point where it is converted into the “ products of com- 
bustion,” at which point it enters the cask or barrel. 

X Q. 26. Then you understand that “the products of combus- 
tion” and not “heated air” is applied to the interior of casks by 
this method, do you ? 

A. I understand by the language of this patent that the air is 
decomposed to a certain extent at the time it enters the cask or 
barrel. 

X Q. 27. What dv you mean by decomposed toa certain extent? 

A. I mean that the combustible elements of the air have been 
destroyed ; or, in other words, the air is decomposed to the extent of 
fire’s capacity for its decomposition. 

X Q. 28. You mean that it is partly, not fully, decomposed, do 
you ? 

A. I mean precisely what I stated in my last answer—‘“ is decom- 
posed to the extent of fire’s capacity for its decomposition.” 

X Q. 29. Has fire the capacity to fully and completely decompose 
air? 

A. As I have stated in my direct, 1 am not a chemist, but my 
understanding of the subject is that fire has not the capacity to 
entirely decompose air, but has the capacity to totally destroy all of 
its combustible elements as such. 

X Q. 30. Would the strength of the blast and the amount or 
vigor of the fire through which it is forced be elements which it 
would be necessary to consider in determining the extent to which 
that blast would be decomposed ? 

A. They certainly would. 

X Q. 31. Would it make any difference whether the blast was 
simply forced through the flames over the fuel in the furnace or 
forced up through the fuel as to the extent to which the resulting 
blast would be decomposed? 

A. I should say it would make a difference ; the decomposition 

would be greater where the blast passed through the fuel. 
130 X Q. 32. The object of the Gottfried & Holbeck patent is 
to heat the inside of casks, is it not? 

A. Yes, sir. 

X Q. 33. What is the object, as you understand it, of pitching 
casks? 

A. The objects are, first, to prevent the beer from coming in con- 
tact with the internal wooden surface of the cask to prevent the dis- 
coloring of the beer and the imparting to it of a foreign and unpleas- 
ant taste ; second, to seal the cask against the atmospheric influences, 
and, perhaps, possible leakage under the pressure produced by the 
gases in the beer. 

X Q. 34. Are not old casks or casks which have been used 
repitched because they have become sour, and would hence injure 
beer if filled with it? 

A. No doubt that would be an additional reason for pitching 
them. 
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X Q. 35. It is the heat applied which removes the must and filth 
and cleanses the interior of the cask, is it not? 

A. I do not understand it so. The casks are thoroughly cleansed 
by other means before the introduction of the heated blast for pitch- 
ing, though the heat no doubt would have a beneficial effect in that 
direction, and if used in combination with the other means at the 
time of the cleansing I think it would facilitate the removal of the 
linpurities and odors. 

X Q. 36. By other means used for cleansing you mean washing, 
do you? 

A. Generally ; yes, sir. 

X Q. 37. Were casks pitched by brewers prior to 1864? 

A. I believe they were, sir; for a long time prior to that. 

X Q. 38. Then there is nothing new in the mere matter of pitch- 
ing casks, is there? 

A. No, sir. 

X Q. 39. Do you find any provision in the Davison & Symington 
patent for heating the interior of casks by a blast of hot air forced 
into them ? 

A. I do. 

X Q. 40. Then there was nothing new in applying heated air to 
the interior of casks for the purpose of heating them, was there? 

A. No, sir; there was nothing new in the introduction of heated 
atmospheric air. I quote from the Davison & Symington patent: 
“The nature of our said invention consists, firstly, in freeing the 
wood of casks and other like vessels while they are in the course of 
being manufactured and in an unfinished state from any injurious 
coloring or flavoring matters with which it may be impregnated by 
exposing it to the action of rapid currents of hot air; secondly, in 
freeing casks or other vessels after they have been finished and in 
use from any mould, must, fungi, or other like matters which may 
collect on the inner surfaces thereof.” 

X Q. 41. In the Davison & Symington patent there is a pipe con- 
necting the blower with the horseshoe-shaped pipe in the furnace, is 
there not? 

A. There is. 

X Q. 42. And this pipe is similar to the pipe connecting the 
blower and furnace in the Gottfried & Holbeck patent, is it not? 

A. No, sir; there is this very important difference: That in the 
Davison & Symington patent the blast is conducted through the 
pipe or pipes through the furnace and into the cask without bein 
permitted to come in contact with the fire, while in the Gottfried & 
Holbeck patent the blast is conveyed from the blower through 

the connecting pipe and discharged directly into the fire, 
131 thence escaping froin another and independent pipe into the 
cask. 

X Q. 43. The only difference is that this pipe in the Davison & 
Symington patent is attached to the horseshoe-shaped pipe in the 
furnace, and in the Gottfried & Holbeck it enters or discharges the 
air directly into the furnace, is it not? 

A. That is the principal difference in construction. 
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X Q. 44. You do not think that the air could be heated to a suffi- 
cient degree of temperature by means of the Davison & Symington 
patent to melt pitch, do you? 

A. I do not, for the practical pitching of beer kegs. 

X Q. 45. And yet you say in your direct examination that this 
machine could not be used on account of the danger of burning 
and destroying the casks. If you can’t raise the blast to a suffi- 
ciently high temperature to melt pitch there would be very little 
danger of its burning or injuring an oak cask ? 

A. I have said of the Davison and Symington patent something 
to this effect in my direct, that the patentees evidently recognized 
the danger of burning or injuring the cask when they provide as 
follows—I quote from their patent: “ Whenever a very high temper- 
ature is found necessary to purify the cask from every perceptible 
taint or must or charr or other bad odor it may be found useful 
to introduce along with or in addition to the hot air a small quan- 
tity of steam, and for this purpose there is a boiler (I, figures 1 
and 3) placed over the heating pipe, having a pipe (8) furnished 
with a sluice cock (9), through which the requisite supply of steam 
may be conveyed into the hot-air exit pipe.” 

I have stated, in answer to cross-question 48, that the Davison 
and Symington blast could not be used for the practical purpose of 
pitching beer kegs. My reason for this opinion is this: That if, 
according to their own provisions, it is necessary to introduce steam 
with their hot blast, when used at a very high temperature, the pro- 
cess would be so exceedingly slow when using a less temperature 
than would injure the cask that it would be impractical and un- 
profitable when used for that purpose, while with the Gottfried and 
Holbeck the blast introduced into the cask is of the same intense 
heat as the fire itself, at the same time being free from the elements 
of combustion. 

X Q. 46. The air in the pipes would be raised to the same degree 
of temperature as the fire in the furnace, would it not? 

A. No, sir; it would not, for the reason that the current of air 
rushing through the pipes would cool their inner surfaces and very 
materially reduce their capacity for heating the air. 

X Q. 47. Do you find any provision in the Davison and Syming- 
ton patent for the use of steam alone for heating the inside of casks? 

A. I do. 

X Q. 48. The steam could not be raised to a temperature higher 
than 212, could it, by means of the boiler described in the patent? 

A. No, sir. 

X Q. 49. That is, higher than the boiling point of water? 

A. No, sir; not higher than the boiling point of water. 

X Q. 50. No amount of pressure would raise it to a higher degree 

of temperature, would it? 
132 A. It would rise to a slight degree higher than that point 
under pressure. 

X Q. 51. Do you find that Davison and Symington claim in their 
patent the use of any other sort of air than atmospheric air? 
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A. I find in their specification this statement: “ We do not limit 
ourselves in the use of such air alone, but claim a right to the use 
of any other sort of air which, being heated and driven in rapid 
currents as aforesaid, will produce the like effects.” But I under- 
stand from this specification that any other air used must be driven 
through their series of pipes. 

X Q. 52. Is there any reason why a sufficient draft cannot be ob- 
tained to produce a vigorous fire in the furnace of the Davison and 
Symington patent by means of a chimney or pipe for the outlet of 
smoke similar to those which are used for such purposes ? 

A. The only reason I can offer is that such a feat has never been 


accomplished. 


Redirect examination by Mr. BANNING: 


R. D. Q. 53. In answer to cross-question 44 you stated in sub- 
stance that, in view of the Davison and Symington patent, there was 
nothing new in the introduction of heated atmospheric air to the 
interior of casks at the date of Gottfried and Holbeck’s invention; 
did you say this on the theory that the Davison and Symington in- 
vention came into actual use for the purpose specified in their 
patent? 

A. Certainly; I based my opinion on that theory. 

R. D. Q. 54. If the Davison and Symington invention never came 
into actual or practical use would you consider that there was nov- 
elty in the introduction of heated atmospheric air to the interior of 
casks at the date of Gottfried and Holbeck’s invention ? 

A. I certainly should. 

R. D. Q. 55, So far as you are informed, would you consider that 
there was novelty in introducing and making practical use of a blast 
of atmospheric air for pitching barrels, or for any other purpose 
connected with the brewing business, at the present time, 1881 ? 

A. For that purpose, I should. 

R. D. Q. 56. Suppose the Davison and Symington machine act- 
ually went into practical use for the purposes specified in their patent, 
would you still consider that there was novelty at the date of Gott- 
fried and Holbeck’s invention in the application of a hot blast of any 
kind to the purpose of heating or melting pitch ? 

A. I should, in the interior of casks. 


ALVARO B. GRAHAM. 


And being recalled and further examined by Mr. BANNING, testi- 
fies as follows: 


Q. 57. Have you examined the extracts from two German publi- 
cations offered in evidence by defendant and marked, respectively, 
“Defendant’s Exhibit Translation from Handbuch fur Bier-Brauer, 
1854,” and “ Defendant’s Exhibit Translation from der Bier-Brauer, 
1861,” and do you understand them, respectively? 

A. I have examined them, and think I understand them. 

Q. 58. Have you also examined the following English patents 
offered in evidence by the defendant, namely: To Cochran and Gal- 
loway, 1818; to J. B. Neilson, 1828; to G. H. Bovill, 1846; to A. E. 
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L. Bellford, 1854 ; to John James Russell, 1857 ; to John James 
133 Russell, 1859, and to Isaac L. Bell, 1860, and do you under- 
stand them, respectively ? 

A. I have examined them, and I think I understand them. 

Q. 59. State whether or not you find any description in these ex- 
hibits or any of them of the invention described and claimed in 
the patent to Gottfried & Holbeck, sued on in this cause, and give 
your reasons fully for any opinions you may express. 

A. Defendant’s Exhibit “Translation from Handbuch fur Bier- 
Brauer, 1854,” describes a machine consisting of a fire pan a foot and 
a half or two feet long, five or six inches wide, and seven or eight 
inches high ; it also has legs, openings, a handle, etc., and a bellows 
is used when the machine is in operation. In use this fire pan is 
inserted in the cask to be pitched, and, the bellows being operated, 
the fire in the pan is increased, and the heat radiating or going out 
from the top heats the inside of the cask. I should have said the 
blast is produced by common bellows, the air passing through a cask 
between the bellows and the fire pan. I! do not consider this appa- 
ratus the remotest suggestion of the Gottfried & Holbeck machine 
or process, for the reasons, first, the fire itself is inclosed in the cask 
to be pitched, and does not heat the cask by the products of com- 
bustion, but, on the contrary, the cask is heated by hot common 
atmospheric air. To my mind this apparatus is more like placing 
a stove in the room for warming it, and the bellows used in connec- 
tion with the pan is quite often used for accelerating the fire in a 
stove. Defendant’s Exhibit “Translation from Der Bier-Brauer, 
1861,” is a vague description of a system for the drying of casks to 
prevent decay; it has no reference to the pitching of casks or kegs. 
The heat contemplated in this description I understand to be equal 
to common summer temperature, as it describes a means of creating 
a current of air through the casks in an open space or field in the 
summer time. For drying in the winter season it describes a room 
or building whose doors and windows are made air-tight by means 
of pasting cotton strings in or at the joints of the doors and win- 
dows to prevent the warm air of the room from escaping. It pro- 
vides for a chimney to create a draft; also for a stove or furnace or 
fireplace sunk in the ground some three feet below the level of the 
floor, with an air flue communicating from the fireplace to the out- 
side atmosphere to produce combustion. ‘The casks are placed upon 
a pedestal, counter, or table somewhat elevated above the floor. 
Each cask is provided with a pipe or hose leading from one of the 
openings or tap holes to the chimney to produce a current of the 
warm air through the cask for the purpose of drying the cask. This 
description mentions a fan, if water or steam power be convenient, 
for the purpose of accclerating the draft through thecask. I do nat 
find, however, any connection, by pipes or otherwise, between the fan 
and the casks. This description conveys to my mind simply an 
open fan, without a case, used simply for the purpose of agitating 
the warm air in the room to somewhat aid the draft through the 
cask. This fan, however, is in nowise a necessary adjunct to the 
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system described, and from this description I do not think it 
134 _ possible for any mind to have conceived the pitching machine 

of Gottfried & Holbeck. The English patent exhibits men- 
tioned in the question are all of them for entirely different purposes, 
and I should not esteem them worth considering in the light of sug- 
gesting or anticipating the Gottfried & Holbeck invention. 

Q. 60. Please state whether it would be possible to pitch kegs with 
this pitching pan described in Defendant’s Exhibit “Translation 
from Handbuch fur Bier-Brauer, 1854.” 

A. It would not be possible to pitch ordinary beer kegs without 
removing one of the heads. 

Q. 61. Please look at this drawing marked “G. H. K.,” sketch of 
apparatus for heating and purifying, etc., the interior of vasks de- 
scribed in Der Bier-Brauer, 1861, offered in evidence by the defend- 
ant, and state whether you find in Defendant’s Exhibit “ Translation 
from Der Bier-Brauer, 1861,” any description of any such machine 
as that represented in this sketch. 

A. I donot. All the resemblance I find in the sketch referred to 
is the furnace and the casks elevated upon the table or bench. This 
sketch shows a blower connected by pipes to the bung-holes of the 
casks. This sketch also shows a pipe leading to the fireplace. This 
sketch shows an encased blower not described in the description re- 
ferred to. The sketch fails to show, however, the chimney and the 
pipes leading from the casks to the chimney for the purpose of pro- 
ducing a draft through the casks, as described in the exhibit, and I 
think the draughtsman in making this sketch drew very largely 
upon his knowledge of the present state of the art. I am free to 
say, however, that the description referred to describes an exceed- 
ingly crude arrangement, even for the purpose for which it was 
designed, and I do not think that it would ever suggest the thought 
of an apparatus for pitching casks or kegs. 

(). 62. Please state whether you mean to be understood by your 
last answer as stating that the furnace shown in this sketch correctly 
represents the furnace described in the exhibit referred to. ’ 

A. This sketch shows a furnace located upon the level of the floor. 
The description calls for a furnace in a pit sunk some three feet 
below the level of the floor. 

Q. 63. In this sketch is there represeuted any horizontal channel 
communicating with the outside air? 

A. I fail to find such a channel. 

Q. 64. Please state whether, in your opinion, the exhibit “ Trans- 
lation from Der Bier-Brauer, 1861,” contains a description suffi- 
ciently full, clear, and definite to enable a skilled mechanic familiar 
with the art to which such description relates, and also familiar with 
the manner in which casks and kegs were pitched at the date of its 
publication, 1861, to construct or use the invention described in 
com plainant’s patent. 

A. I do not. 

Q. 65. If such exhibit describes a machine which would be cor- 
rectly represented by the sketch referred to in question 61, please 
state whether, in your opinion, based upon your experience as a 
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mechanic and upon your knowledge of pitching machines and their 
manner of operation, such machine would be operative and practical 
in the actual work of pitching kegs and casks, giving your reasons 
for any opinion you may express. 
135 A. It would not be operative practically for that purpose, 
for the reason that in the first place the sketch shows a large 
internal drum or fire place with comparatively a small opening at 
the top for the reception of atmospheric air, with no means of fore- 
ing such air down through the mass of coal or cvke to the suction 
pipe connecting the furnace with the blower, except natural atmos- 
pheric pressure, and the downward flow of the atmosphere would 
be retarded by the resistence of the fuel, ete. I find in the deserip- 
tion here the statement that the ash place has an opening from the 
side provided with a small door to mix the burning air, in case it 
gets too hot, with the cold air. As I understand this, were it possi- 
ble to produce a blast of the character necessary to accomplish the 
results of the Gottfried and Holbeck invention, the introduction of 
the natural atmospheric air into that blast after it left the furnace 
would produce combustion instantly upon its introduction into the 
cask or keg. For these reasons I should consider it absolutely in- 
operative for the purpose. 

(). 66. Please state whether, from the description contained in said 
exhibit, the use of a blast at a high temperature was contemplated. 

A. No; I should say it was not. For summer use, common out- 
door atmosphere was used, and when using the furnace in the winter 
there was means used to reduce the heat in case it got too hot. 

Q. 67. In your former answers you have stated that the descrip- 
tion in said exhibit required the windows to be carefully batoned to 
make them air-tight. Please state whether, in a furnace constructed 
like the one in the sketch, standing in a tight room as described, 
receiving its supply of air at the top, the fire would continue in com- 
bustion any length of time. 

A. It would not any considerable length of time. The description 
evidently contemplates this difficulty by providing an air channel 
communicating with the outside atmosphere. 

Q. 68. Is the channel which you have mentioned the means pro- 
vided in such description for supplying the fire with atmospheric 
air? 

A. It is the only means described. 

Q. 69. Then, in your opinion, could the writer of that description 
have contemplated the construction or use of any such furnace as the 
one represented in the sketch above mentioned, which receives its 
supply of atmospheric air from the top ? 

A. He certainly could not. 


At the request of counsel for a the witness retired into 
another room to consult with complainants’ counsel. 


Q. 70. If the “Ohm” barrel between the bellows and cask, men- 
tioned in Defendant’s Exhibit “Translation from Handbuch fur 
Bier-Brauer, 1854,” were removed and the pipe from the bellows at- 
tached directly to the fire-pan inside of the cask, would it make any 
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difference in the principle of operation, and would the machine as 
then operated, without the “Ohm” barrel, contain or embody the 
Gottfried and Holbeck invention ? 

A. It would not. The only function the “Ohm” barrel performs 
is to communicate a more uniform blast. In the absence of the 
“Ohm” barrel the blast from the bellows direct would be more 

vibratory. The machine without the “Ohm” barrel would 
136 notembody the invention in the Gottfried and Holbeck patent 
any more than with it. 

Q. 71. If the heat applied by the fire-pan machine above men- 
tioned should be considered the same as the blast applied by the 
Gottfried and Holbeck patent, would you then consider that such 
fire-pan machine contains or suggests the invention described and 
claimed in such patent? 

A. I should not; there is not the remotest resemblance in the 
mechanism between the two. 


The deposition thus far being read over, witness states that he de- 
sires to say,in connection with his statement, that the fire-pan refer- 
red to heats the cask by common atmospheric air, as follows: The 
small quantity of fire in the pan, in my judgment, is not sufficient 
to destroy all of the combustibility of the atmospheric air, for the 
reason that the air from the bellows is injected into the fire-pan 
through a smaller pipe, while the opening or the exit of the air is 
of so great an area that it escapes before the combustible elements of 
the air are consumed, and the cask in which the air passes is of such 
a capacity that it would be practically impossible to produce a press- 
ure with a common bellows sufficient to confine the air in the fire- 
pan long enough to entirely decompose it, while with the Gottfried 
and Holbeck the fire chamber holds the blast under pressure a suffi- 
cient length of time, considering the large volume of fire through 
which it passes, to wholly decompose the air so far as fire is capable 
of such decomposition. 


Q. 72. As a practical mechanic, and from your knowledge of the 
art of pitching, would you consider that there was any patentable 
merit or novelty in the discovery that a hot blast could be applied 
practically to the interior of wooden vessels at the date of the Gott- 
fried and Holbeck invention ? 

A. I should consider that there was patentable novelty in the in- 
troduction of a hot blast to the interior of wooden vessels that would 
heat them almost instantaneously, especially when that vessel con- 
tains a highly combustible material, such as melted resin or pitch. 


Adjourned till June 30, 1881, at 4 o’clock p. m. 
JUNE 30, 1881—4 o’clock p. m. 


Met pursuant to adjournment. 
Present: As before. 


Cross-examination by Mr. PARKINsoN: 


X Q. 73. Assuming that the machine described in Exhibit 
“Translation from Handbuch fur Bier-Brauer, 1854,” had a blast 
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pipe continued along the bottom of the coal-pan beneath the bed of 
coal, substantially the length of the pan and perforated so as to dis- 
charge the air all along the length of the coal, you would still be of 
the opinion that when the blast was driven by blacksmith bellows 
through this pipe and through ignited coke or coal in the pan it 
“does not heat the cask by the products of combustion, but, on the 
contrary, the cask is heated by hot common atmospheric air,” would 
you? 

A. In that supposed case the atmosphere doubtless would be par- 
tially decom posed—decom posed, perhaps, to a greater extent than if 
blown from a common nozzle. 

X Q. 74. Under the conditions of the last question would 

137 the decomposition of the air be, in your opinion, more or less 

compiete than in a machine constructed in all respects like 

the drawing of complainant’s patent, having the amount and 

arrangement of the fuel the same relative to all the parts and the 

proportion and arrangement of all the parts to each other as there 
shown. 

A. I should think from the amount of fuel shown in the drawing 
of complainant’s patent that there might not be so great a difference 
in the decomposition as is shown in the practical operation. Still 
the drawings in their respective proportions show at least two and a 
half to three times the forcing capacity of air into the fire chamber, 
which is comparatively very small, as is shown in the exit capacity ; 
hence the air is retained under pressure in or upon the fire in com- 
plainant’s drawing a considerable length of time, while in the sup- 
posed case the blast produced by a blacksmith’s bellows could not 
create a sufficient pressure in so large a receptacle for the air to con- 
fine the air in the fire long enough to materially effect it—that is to 
say, the air’s free passage through the fire; hence I should say that 
the decomposition would be far greater under or in the Gottfried 
and Holbeck furnace. 

X Q. 75. Do you understand that the air would pass into the fur- 
nace faster than it would pass out where the construction was such 
as was shown in the drawing of the patent? 

A. I do until the pressure of air in the furnace is equal to the 
power of the fan, and from that time the ingress and exit would be 
comparatively equal. 

X Q. 76. This equalization of pressure would take place almost 
instantly after the blast was applied, would it not ? 

A. That would depend upon the velocity of the fan. When the 
fan is run at a sufficient velocity and force for ordinary pitching 
the pressure in the furnace would be several times equal to natural 
atmospheric pressure. 

Adjourned to July 1, 9 o’clock a. m. 

Juty 1, 1881. 

Parties met pursuant to adjournment. 


X Q. 77. Do you understand that the combustion and deoxygena- 
tion would be more or less perfect when the air is confined tempora- 
rily and under pressure in the furnace than when there is no con- 
finement and compression of the air? 
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A. I should presume that it would be more with pressure, but as 
I am not a chemist and have but common knowledge on that sub- 
ject my opinion, perhaps, might be of little value, if any. 

X Q. 78. Do you think that where the uir was introduced under 
pressure above the fire asin the drawing, also passing out above the 
fire as there shown, the combustion and deoxygenation of the air 
passing through the furnace would be increased or diminished as 
the rapidity of revolution of the fan increased ? 

A. When the air passes in over thie fire, as shown in the drawing, 
I am unable to state whether it would have an increasing tendency 
or not. It is a subject I have had no experience with or given any 
study. I should not think it would be increased in the absence of an 
outlet passage below the fire. I should say it would not affect it; 
that is my opinion merely. 

X Q. 79. With the construction, arrangement, and proportion in 
all respects as shown in the drawing, the amount and arrangement 
of the fuel also being proportionately the same, would or would not 

it be practicable, in your opinion, to both maintain combus- 
138 __ tion and raise the temperature within the cask to a sufficient 

degree to melt the pitch, and would or would not there be 
under such circumstances any substantial deoxygenation of the air 
passing from the blower through the furnace to the cask ? 

A. From my observation I should say it would not be practicable. 
What its effect as to deoxygenation would be I should be unable to 
say. I will say, however, as I understand it, the introduction of the 
blast over the fire is wholly impracticable. I would like to state fur- 
ther, as I understand the Gottfried & Holbeck patent, it does not call 
for a machine introducing the blast over the fire. It calls for a 
machine introducing a blast below or above the fire grate. A blast 
introduced immediately above the grate and at the base of the fire 
would necessarily pass through the fire instead of above it. 

X Q. 80. There is nothing in the specification of the patent which 
limits the arrangement of the blast pipe to any other relationship to 
the fire than that which is shown in the drawing, is there? 

A. Yes, sir; I should say there is, very clearly. I will quote: 
“An opening, d, is made through the side A, which forms an exter- 
nal communication with an internal chamber, A’, either below the 
grate or above this grate, asshown in figurel. This opening, d, com- 
municates with the fan case B arranged outside of the furnace and 
furnished with a series of rotary wings or fans, ¢e, which may be ro- 
tated by any convenient motive power. The fans ¢e create a blast 
of air through the furnace chamber A. Thisair, rushing through 
the opening d and through the fire which is built upon the grate a, 
is allowed to escape through the passage d near the top of the fur- 
nace.” 

X Q. 81. You understand the import of the language quoted to be 
that where the opening d is arranged with reference to the fire ex- 
actly “as shown in figure 1” it would not embrace the invention 
patented ; or, in other words, that the effect of this language is to 
“limit the arrangement of the blast pipe to another relationship to 
the fire than that which is shown in the drawing,” figure 1, do you? 


Se > 
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A. Ido not. I understand from the language “ above the grate ” 
it is limited only by the height of the fire furnace. 

X Q. 82. Then I repeat my former question, which you have not 
answered: Is there any language in the specification of the patent 
which limits the arrangement of the blast pipe to any different re- 
lationship to the fire; or, in other words, to any different position 
in reference to the fire than that which is shown in the drawing? 

A. Well, I should say it did not, as I understand it. 

X Q. 83. In the Exhibit “ Der Bier-Brauer, 1861,” do you not find 
anywhere a reference to air-tight pipes entering the vessels to be 
dried and a provision that there shall be as many of these pipes as 
will correspond to the vessels to be dried? 

A. I do not find such provision, and I referred to those pipes as 
being wanting in the sketch marked “G. H. K., sketch of apparatus 
for heating and purifying, etc., the interior of casks described in 
Der Bier-Brauer,1861.” Those are the pipes extending from the 
casks to the chimney. 

X Q. 84. This extract states, does it not, that it will enumerate a 

few instances illustrating the various ways in which the heat 
139 and motive power can be applied for warming the interior of 

vessels, and then in five successive paragraphs describes 
different methods of obtaining and applying the heat ? 

A. It does. 

X Q. 85. In the fifth paragraph, in which the heat is spoken of as 
drawn by the fan out of a channel which connects with the ash place 
of the shaft furnace and thus blown through the vessels, there is no 
allusion to the chimneys, is there? | 

A. There is not. 

X Q. 86. In this fifth paragraph there is no mention of a close 
room or to a communication with the outside atmosphere other than 
the door which it is stated may be opened to reduce the tempera- 
ture ? 

A. There is not; neither is there anything else, taking this para- 
graph alone, except a fan, if one be at command, and superfluous 
water or steam power, and a somewhat roomy ash place, a small pit 
or shaft furnace. That ash pit has an opening from the side pro- 
vided with a small door. ‘This is the description of the machine set 
forth in the fifth paragraph. ‘This fifth paragraph is simply an ad- 
ditional means applied to the system described in some of the forego- 
ing paragraphs. I should like to state further that the entire descrip- 
tion from beginning to end is so vague and uncertain in its terms 
that it is, in my opinion, unworthy of the name of the description 
of anything. 

X Q. 87. It is stated in the fifth paragraph, is it not, that the fan 
“can be attached and thus blow the air through the vessels, whereby 
the fan draws the air out of a channel which connects with the some- 
what roomy ash place of a small pit or shaft furnace, which is fed 
with coke or charcoal;” also that the small door at the side of the 

ash place is provided to “ mix the burning air, in case it gets too 
hot, with the cold air?” 
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A. It is; but I wish to state there is not the remotest suggestion 
in this paragraph of the fan being connected in any manner with 
the casks to be warmed or dried. It is very clear from the first and 
second paragraphs relating to a system of drying casks in the sum- 
mer season that the current of common atmosphere in an open yard 
or field, where the casks were placed in proper position as to their 
openings with the direction of the breeze, was considered sufficient 
for the purpose to be accomplished. In the second paragraph I find 
this description fur out-door use in the summer time for casks with 
one opening: Paragraph 2. Vessels with one opening can be dried 
in the air if the opening is placed upward and they are supplied 
with sheet-iron pipes so placed in the opening that 3 of their length 
penetrates the vessel and the other ? extends outward; the circum- 
ference of the pipe is } smaller than that of the opening of the ves- 
sel; the length of the pipe is as deep as the vessel itself. From this 
description it is exceedingly clear to my mind that a blast as ordi- 
narily understood was not contemplated. I will state further in that 
connection that the fan is not made a necessary part of this system, 
the draft of a chimney being sufficient to draw the warm atmosphere 
through the cask when such warm air was produced by artificial 
means. 

X Q. 88. Do you mean to be understood in your answer to ques- 
tion 65 as stating that a machine constructed as shown in the sketch 
of Die Bier Brauer, 1861, having the fan as there represented con- 

nected with the ash place of the furnace and revolving so as to 
140 _— force the air towards the casks as it was drawn from the cask 

thrrough pipe D would have no means of forcing the air 
through the coal except natural atmospheric pressure ? 

A. I think that the suction of such blower, located and operated 
as shown in the sketch referred to, would about equal the friction of 
the air in its passage through the fuel when the opening at the top 
was in the proportion to the fire chamber shown in this sketch. 

X Q. 89. Would the fire be more or less effective in propelling a 
blast of air through the furnace when so applied as to draw the 
blast from the furnace toward itself, as shown in this sketch, than 
.when applied to push the air through, as indicated in complain- 
ants’ patent, assuming the proportion of the parts to be the same ? 

A. In my opinion the same fan run at the same velocity applied 
to the same drum would have the greatest effect when the fan was 
placed as in complainants’ patent. 

X Q. 90. Do you know whether this or the exact contrary is the 
rule generally recognized and accepted by educated mechanics ? 

A. I do not when educated mechanics are considering the trans- 
mission of air by means of a fan blower. 

X Q. 91. To what degree of temperature do you think the Davison 
and Symington machine could safely raise the hot air discharged 
into the casks without causing ignition ? 

A. I think they might raise it to a much higher degree than a 
machine constructed according to the drawings and specification of 
their patent is capable of producing. Iam entirely unable to state 
the degree of heat at this moment necessary to produce ignition, but 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 97 


I will say that the current of cold air forced through the nest of 
horseshoe-shaped pipes of the Davison and Symington patent, with 
any considerable rapidity, would keep the internal surfaces of those 
pipes comparatively quite cool. 

X Q. 92. Can you state, even approximately, the maximum tem- 
perature to which the blast applied by this machine could be raised 
without causing ignition, assuming for the purposes of your answer 
the possibility of raising it to that temperature? 

A. I could not; it is a subject I have not thought of, but would 
say that ignition would take place at about the same temperature 
when produced by the Davison and Symington device that it would 
when produced by any ordinary means of producing a sufficient 
heat for ignition. 

X Q. 93. Please state, as nearly as you can, how high you think 
the temperature of the blast can be raised by the Davison and Sym- 
ington machine. 

A. The height of temperature that might be produced by the 
Davison and Symington blast is contingent upon so many possible 
conditions that I think it would be very difficult for any man to 
answer that question satisfactorily ; and, furthermore, that machine 
never has, to my knowledge, been practically in operation so as to 
arrive at any data as to its capacity. 

X Q. 94. Can’t you state approximately the highest temperature 
to which you think it would be possible, under favorable circum- 
stances, to raise the blast of this machine or, in other words, the 
limit beyond which you think it would be impossible to raise it? 

A. I eannot; if I should attempt it it would be but the merest 
guess and of no value. 


141 Redirect examination by Mr. BANNING: 


R. D. Q. 95. Please state whether, in your opinion, a machine con- 
structed exactly like that shown in drawing No. 1 of complainants’ 
patent with the pipe from the fan entering the furnace above the 
grate would be operative. practical, and successful for pitching kegs 
or casks, if the fire chamber, as shown in that drawing, was sufh- 
ciently filled with coke? 

A. It would be. 


Recross-examination by Mr. PARKINSON: 


R. C. Q. 96. In the case assumed in the last question the rapidity 
and quality of the work would depend upon the quality of the fan 
you use, the rapidity of the blast, the kind of fuel you used, and to 
some extent upon the shape and size of the furnace, would it not? 

A. In my answer I assume that the blast and the fuel to be as 
stated in that question, but of course the 7 quantity, and the 
quality of work accomplished would depend upon the size and ve- 
locity of the fan and the kind and quality of fuel used, and also on 


the form and size of the furnace. 
ALVARO B. GRAHAM. 
13—-294 


98 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


Watrter S. Harngs, a witness produced, sworn, and examined on 
the part of complainants, deposes and testifies as follows : 


Direct examination by Mr. BANNING: 


Q. 1. State your name, age, occupation, and place of residence. 

A. Walter 8. Haines; thirty years ; professor of chemistry in Rush 
Medical College, Chicago, Chicago, Illinois. 

Q. 2. State what experience you have had in chemistry, and 
whether you are accustomed to testify asan expert in matters involv- 
ing chemical questions. 

A. I have been engaged in the pursuit of chemistry about four- 
teen years; I studied chemistry one year at theChicago high school, 
where I graduated in 1868; I then devoted one year exclusively to 
chemistry in the laboratory of Professor Wheeler, this city. After- 
wards I studied for nearly two years in the laboratory of the Insti- 
tute of Technology in Boston; I then continued the study one 
year at the Chicago Medical College, where I graduated, receiving 
my degree of doctor of medicine, in 1873; since then I have spent 
nearly a year anda half in Europe, continuing my studies, spending 
most of iny time in the pursuit of chemistry ; I have been professor 
of chemistry in Rush Medical College nearly five years, and before 
accepting this appointment I had been professor of chemistry in the 
medical department of the Northwestern University of Chicago for 
four years. Rush Medical College, in which I am now engaged, is 
recognized as one of the leading institutions of the kind in America, 
ranking, I think, third or fourth in size, attendance, ete. ; I have had 
occasion to testify a number of times in cases involving questions 
of chemical science; I am frequently called upon to examine the 
chemical properties of substances, and make such investigations my 
profession. 

Q. 3. Look at this printed copy of your depositions, taken more 
than two years ago, in the suit of Matthew Gottfried et al. vs. The 
Philip Best Brewing Company, and state whether you still adhere to 
the views and opinions therein expressed. 

A. Ido; my investigation and study since giving that dep- 
142 = osition have confirmed and strengthened the views therein 
expressed. 

It is stipulated by counsel that the deposition of Professor Haines, 
taken in the case of Matthew Gottfried et al. vs. The Philip Best 
Brewing Company, and referred to above, may be considered and 
used as a deposition taken in this cause, but subject to further cross- 
examination and to any objections as to relevancy and competency 
namely : 

Q. 4. Have you examined the specification and drawings of patent 
No. 42580, to J. F. T. Holbeck and Matthew Gottfried for an im- 
proved mode of pitching barrels, and do you understand the same? 

A. I have examined the specification and drawings above named 
and understand the same. 

Q. 5. What is the invention described in the patent referred to 
and particularly mentioned and claimed in its first claim ? 
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A. The invention mentioned in the first claim of this patent is 
the application of a heated blast to the interior of barrels, for the 
— of pitching the same by means of a process, one method of 
applying which is given in the specification. The means by which 
the blast is applied consist in blowing air through a fire and pass- 
ing the heated gases into the interior of a barrel. 

Q. 6. State briefly what mechanism is described for applying the 
blast mentioned in your last answer. 

A. It consists of a fan which forces air through a fire in a furnace 
the heated gases pass through a movable and somewhat conical tube 
into the barrel through the bung hole or other suitable opening. 

Q. 7. That is, the specification and drawings show a furnace with 
openings and an outlet pipe, to which a fan blower is connected for 
the purpose of forcing the air into the fire and through it into the 
barrel to be pitched, do they not? 

A. Yes, sir; they do. 

Q. 8. State what you consider to be the essence of the invention 
mentioned in this first claim. 

A. The use of heated gases in pitching the interior of barrels. 

Q. —. Do you mean the use of heated gases generally, or the use or 
application of a hot blast composed of such gases? 

A. The use of a hot blast composed of such gases. 

Q. 10. State what chemical constituents enter into and compose 
the hot blast provided for in this patent. 

A. The chemical constituents of this blast are nitrogen, carbonic 
acid gas, highly-heated steam, and perhaps a little unconsumed oxy- 
gen. Whether the latter is present or not would depend upon the 
regulation of the blast of entering air. 

Q. 11. Taking the blast as provided for in the specification of that 
patent, would it contain, or not, any perceptible amount of oxygen 
or other combustible matter ? 

A. The blast as produced according to the specification would be 
free from any quantity of oxygen that could cause further combus- 
tion to take place. Oxygen being essential to combustion, no burn- 
ing can take place where it is absent. 

Q. 12. What would be the relative value of a blast of this kind 
for the purpose of pitching barrels as compared with a blast of pure 
air or a blast containing any considerable amount of oxygen—that 
is, would it be better or worse for this purpose than such other 

blast ? 
143 A. The blast provided for in the patent referred to would 
be much better for the purpose of pitching barrels than the 
blast of pure air or one containing a considerable proportion of free 
oxygen. 

Q. 13. State your reasons for the last answer. 

A. Oxygen burns up wood, pitch, and other similar substances 
when bronght in contact with them at a high temperature. If, 
therefore, the blast employed contained any considerable proportion 
of free oxygen it would have a tendency to injure both the barrel 
and the pitch by burning them. In the patent referred, to the oxy- 
gen having been taken from the air by its being passed through a 
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burning fire, the resulting blast would not have power of consum- 
ing the pitch or the barrel used. A blast of heated air either 
deprived not at all or imperfectly of its free oxygen would be cal- 
culated to injure the pitch and the barrel by causing them to burn 
to a greater or less degree. 

Q. 14. Would the blast last mentioned have the effect of burning 
the pitch or barrel when heated to the degree necessary to accom- 
plish the object of the Holbeck and Gottfried patent, or to the 
temperature to which the blast provided for in said patent may be 
heated ? 

A. It is my opinion that at a temperature sufficient to accomplish 
the object of the patent some burning would take place if much free 
oxygen were present in the blast. At the temperature to which the 
blast spoken of in the patent is heated or may be heated in actual 
use more or less burning of the pitch and interior of the barrel 
would necessarily take place unless the blast were deprived of its 
free oxygen. I do not mean, in using the term “burning” above, 
that there would necessarily be flame produced, but there would be 
a chemical action such as we frequently know in common parlance 
as burning. : 

Q. 15. Would this chemical action produce any decomposition or 
other injurious effects in the pitch or barrel or not? 

A. It would produce an injurious effect by injuring the strength 
of the barrel and changing the qualities of the pitch. 

Q. 16. Look at this English patent to Robert Davison and Wil- 
liam Symington, No. 9924, dated November 2, 1843, and state 
whether you understand it and what kind of a blast it provides for. 

A. Yes; I understand the patent. It provides for a blast of pure 
air, which is driven through heated tubes and then forced into the 
barrel. This blast consists of highly heated air with all its original 
constituents present in an unaltered condition, containing, therefore, 
a considerable proportion of free oxygen. 

Q. 17. Would that blast be practical for use in pitching barrels 
unless kept at a low temperature so that it could not produce any 
burning in the pitch or barrel ? 

A. Unless the blast were kept at a sufficiently low temperature 
the free oxygen it contains would injure the pitch and the barrel by 
burning them. 

Q. 18. Then would you consider that blast as practical for use in 
pitching barrels where numbers of them were being pitched rapidly 
and together, so that but little time would be spent in heating the 
inside of the barrels? 

A. I think there would be danger, in using this blast, of injuring 
the barrels and the pitch by the presence of overheated oxygen, un- 

less the operation were to proceed slowly and with care. 
144 Q. 19. Would it be necessary to proceed thus slowly and 
with care in pitching barrels with the complainant’s hot 
blast? 

A. Much less caution would be needed and much greater rapidity 
of action could be obtained in using the complainant’s blast, from 
the fact that, free oxygen being almost or entirely absent, there 
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would not be the same danger of oxidizing and thus injuring the 
pitch and the barrels. 

Q. 20. Considered chemically, are these two blasts—that shown in 
the Davison and Symington patent and that shown in the Holbeck 
and Gottfried patent—the same and calculated to produce the same 
effects when applied to the interior of casks or barrels ? 

A. The two blasts would be chemically different. That,produced by 
the Davison and Symington patent would contain the constituents 
of air unaltered—that is. it would consist essentially of about one 
yart oxygen to four of nitrogen. The blast produced by the Hol- 
beck and Gottfried patent would consist chiefly of the products of 
combustion of the fuel used, together with the nitrogen of the atmos- 
phere. This latter blast, then, would contain carbonic acid gas, 
nitrogen, highly heated steam, and some minor products of com- 
bustion, varying with the fuel used. The first blast would not alone 
heat the interior of the cask, but would tend to oxidize it—that is, 
it would tend to produce the action commonly known as burning, 
not necessarily, however, with the production of active flame. The 
second blast, on the other hand, would simply heat the interior of 
the eask without oxidizing it, since the oxygen has been taken out 
from the air by passing the latter through a burning fire. The 
effects would be, therefore, quite different both on the wood and the 
pitch. 

Q. 21. This Davison and Symington patent is entitled “a method 
of cleansing, purifying, and sweetening casks, vats, and other ves- 
sels.” Is the blast which it provides for well calculated for the pur- 
pose of cleansing barrels or not ? 

A. It is admirably adapted for the purpose of cleansing casks, 
since the free oxygen which the blast contains would oxidize or burn 
out the impurities. 

. 22. Could the blast provided for in the Holbeck & Gottfried 
patent be used for this purpose of cleansing barrels ? 

A. Since the blast in the latter patent contains little or no free 
oxygen, it would not accomplish the cleansing of the cask in an 
effectual manner. 

Q. 23. This Davison & Symington patent provides for the use of 
steam, having an apparatus for producing it “ when a very high 
temperature is found necessary” for the purpose mentioned. Please 
state the object or necessity for thus producing and using steam in 
connection with that blast. 

A. The introduction of steam into the blast when a very high 
temperature is used would lessen the injurious effects of the oxygen 
of the air upon the cask by replacing a certain portion of it. It 
would also undoubtedly aid the sweetening action by its own 
presence. 

Q. 24. Then, in short, does or does not this Davison & Symington 
patent embrace or provide for the hot blast or application of the hot 
blast shown in the Holbeck & Gottfried patent? 

A. It does not provide for the blast shown in the latter patent, the 

two blasts being differently produced, having different chemi- 
145 cal composition and producing different effects. 
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Q. 25. Is the mechanism shown in that Davison & Symington 
patent the same as the mechanism shown in the Holbeck & Gott- 
fried patent? 

A. The mechanism in the two patents is quite different. 

Q. 26. Have you examined this English patent, No. 6901, dated 
October 8, 1835, to Charles Pierre Devaux, for “certain iImprove- 
ments in smelting iron stone or iron ore,” and do you understand 
its specification and drawings? 

A. I have examined a copy of the Devaux patent and understand 
its specification and drawings. 

Q. 27. State what the invention described in this patent is and 
what its object is. 

A. A blast of compressed air is forced through a fire and then car- 
ried to a smelting furnace by means of a flue for the purpose of in- 
creasing the heat produced by the combustion in the furnace. It 
also has for its object the use of certain chambers, which regulate 
the blast and also permit a workman to enter to attend to its run- 
ning. 

Q. 28. The specification of this patent, describing its mechanism, 
says: “The chambers A, B, and C are formed of plates of iron con- 
nected by screw bolts or otherwise, the joints being properly stopped 
and perfectly secured with ordinary iron cement, in order not to 
leave any opening for the escape of the condensed air which they 
are to contain.” State whether or not these different chambers are 
necessary ; and, if so, whether cr not it is necessary they should be 
made air-tight in carrying out the object of this invention, giving 
your reasons for any opinion you may express. 

A. In carrying out the object of this invention the chambers de- 
scribed would be necessary, and it would be necessary, as well, that 
the joints should be tight, in order that equable and even blast may 
be produced ; for, were the chambers A and C absent or were their 
joints lose so as to allow the escape of air, the intermitting force of 
the blowing machine would be felt in the blast; moreover, the 
chamber Bb is necessary in order that a workman may entef the 
chamber A with safety, to look after the working of the apparatus 
without interrupting the blast. 

Q. 29. Is it necessary or desirable that a blast to be used in con- 
nection with a smelting furnace, for the purpose which this inventor 
had in view, should be uniform and constant or not? 

A. It is desirable that the blast should be uniform. It is not 
necessary, but very desirable. 

Q. 30. Could the blast provided for in the Devaux patent be uni- 
form or regular if either of these chambers A, B, and C were omitted 
or not? 

A. If the chambers A and C were omitted the blast would be 
constantly intermitting. If the chamber B were omitted the blast 
would entirely disappear from the smelting furnace when the work- 
man entered the chamber A. 

Q. 31. Is the working of the smelting furnace and the quality of 
the iron affected by the blast introduced to promote sotabantiens if 
such blast is intermittent or irregular; if so, in what way ? 


—-_ 
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A. If the blast were irregular the temperature of the furnace 
would fluctuate and the quality of the iron be changeable according 
to the intensity of the blast. : 

Q. 32. State whether or not different qualities of iron are 

146 __—i produced by different blasts—that is, blasts of different tem- 

peratures. I speak of blasts introduced for the purpose of 
promoting combustion in the smelting furnace. 

A. Blasts of different temperature produce different qualities of 
iron. 

Q. 33. What is the object of having compressed or condensed air 
in this Devaux blast? 

A. One of the chief objects is to force through the fire a greater 
quantity of air, and hence a larger amount of oxygen, in a given 
space of time; and, since the intensity of combustion depends 
largely on the amount of oxygen supplied, the compressed air will 
produce more burning, and therefore a higher temperature, than air 
which is not compressed. 

Q. 34. Are the doors and valves shown in the drawings of this 
patent and mentioned in its specification essential parts of its mech- 
anism or not? 

A. They are essential to this invention, for without them a work- 
man would not be able to pass into the chamber A with safety, nor 
would he be able to remain there without danger, for, should the 
blast cease for any reason, he would be liable to be suffocated by the 
returning gases were not a valve provided to let in fresh air. 

Q. 35. Then am I to understand you as saying that all these 
chambers, doors, and valves are necessary parts of the mechanism 
described in the Devaux patent or not? 

A. They are essential parts of the apparatus. 

Q. 36. Are the objects to which these two blasts—that of the De- 
vaux and that of the Holbeck & Gottfried—are applied analegous 
or not? 

A. The objects are not only not analogous, but entirely opposite 
to each other. 

Q. 37. Please state your reasons for saying they are not analogous. 

A. The object of the Devaux patent is to increase combustion, 
and so raise the temperature of a smelting furnace. ‘To accomplish 
this purpose as much free oxygen as possible should be present in 
the hot blast. In the Holbeck & Gottfried patent it is not to pro- 
duce combustion at all, but simply to melt pitch and heat the barrel, 
and were combustion to be produced by the blast the object of the 
patent would be defeated; hence as little free oxygen as possible 
should be present in the blast. The object of the one blast is then 
to promote burning; in the other this is to be avoided ; in the one 
free oxygen must be present; in the other it is better absent. 

Q. 38. Is this Devaux patent well calculated to accomplish the 
inventor’s object or not? 

A. It is not calculated to produce the object of the inventor, since 
the blast of air, in passing through the fire used to heat it, would 
lose so much of its free oxygen as not to support combustion in the 
smelting furnace in an efficient manner. 
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Q. 39. Could the mechanism described in the Holbeck and Gott- 
fried patent be used to accomplish the object of Devaux’ invention 
or in connection with smelting furnaces to promote combustion in 
any manner? 

A. It could not be used, since in the Holbeck and Gottfried appa- 
ratus the blast is deprived largely or wholly of its free oxygen, and 
hence would not support the combustion which is necessary in a 
smelting furnace. 

Q. 40. State whether or not you find the invention described in 

this Holbeck and Gottfried patent in this Devaux patent, 
147 __—‘ giving your reasons for any opinion you may express. 

A. Ido not. There are three reasons why they differ. In 
the first place, the mechanical means of producing the blast in the 
Devaux patent, with its chambers, air-tight seams, and valves, are 
quite unlike the simple fan and pipe of the Holbeck and Gottfried 
apparatus. In the second place, the Devaux invention uses air 
under considerable pressure, which would cause a considerable 
amount of unconsumed oxygen to pass through the first fire, and 
while this is not sufficient to support combustion efficiently, yet it 
would tend to produce the oxidation or burning of such a substance 
as pitch or the interior of a barrel. In the third place, the Devaux 
apparatus has for its object the increase of combustion, while the 
Holbeck and Gottfried patent the melting of pitch without its com- 
bustion. 

Q. 41. Look at this specification of English letters patent, dated 
September 11, 1828, to J. B. Neilson, as found in Webster’s Patent 
Cases, on page 273, and state briefly what that invention was for 
and whether or not that patent contained the invention shown in 
the Holbeck and Gottfried patent, substantially or otherwise. 

A. The object of the Neilson patent was to producea blast of 
heated air, so as to increase the rapidity of combustion in a smelt- 
ing furnace. It does not contain the invention shown in the Hol- 
beck and Gottfried patent. 

Q. 42. Look at the specifications and drawings of these patents— 
one to J. P. Benoit, dated October 26, 1869, No. 96076; and one to 
Henry Lehmann, No. 171672, dated January 4, 1876; and one re- 
issued to Henry Lehmann, April 9, 1878, No. 8168—and state 
whether or not they embrace the invention of the Holbeck and 
Gottfried patent, so far as regards its first and second claims. 

A. They embrace the invention of the Holbeck and Gottfried 
patent, so far as its first and second claims are concerned. 

Q. 43. Do those patents produce the same kind of a blast, and 
does such blast produce the same effects, as the one provided for in 
the Holbeck and Gottfried patent, or not? 

A. They produce exactly the same kind of a blast, and the blast 
produces the same effect as in the Holbeck and Gottfried patent. 


CuicaGo, May 9, 1879. 


Q. 44. Have you witnessed any practical operation or use of the 
Holbeck and Gottfried blast in the pitching of casks or barrels, and 
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have you made any experiments in reference to such blast? If so, 
please state what such use and experiments were, and all about their 
results. 

A. On the 3lst of December, 1878, at about eleven o’clock in the 
forenoon, I visited Mr. Gottfried’s brewery, and saw a practical 
operation of his machine in pitching puncheons. These puncheons 
which were being pitched were quite large, being about six feet in 
height. The orifice through which the hot blast entered the barrel 
was about four inches in diameter, and the blast as it escaped from 
it was so highly heated as to seem like a tongue of fire. This blast 
being directed into the puncheon fully heated it in one minute, not- 
withstanding the fact that the puncheon had been recently washed, 
therefore taking more time to heat to asufficient degree to receive a 
new coating of pitch. 

While the blast was playing into the puncheon no combus- 

148 __ tion was discernible in it, owing to the absence of free oxygen 

in the blast; as soon, however, as the blast was removed 

and the free oxygen from the outside air allowed to enter, so highly 

heated was the interior of the puncheon that it immediately took 

fire and burned with active flames. The puncheon would undoubt- 

edly have been consumed had not the opening been closed, thus 
shutting off the free oxygen. 

After witnessing the pitching of the puncheon I tried two or three 
experiments to get an idea of the temperature of the blast. A bar 
of iron fully a quarter of an inch thick was held about a foot and 
a half or two feet from the orifice of the blast, and was heated in 
about a minute to that degree of redness that corresponds to a tem- 
perature of not less than 1,300 degrees Fahrenheit. The blast, 
therefore, undoubtedly reached 1,300 degrees, and I believe exceeded 
that. Wood held before the blast several feet off was almost imme- 
diately set on fire, the free oxygen of the air causing combustion to 
take place at this elevated temperature. I have also made experi- 
ments at my laboratory to determine at what temperature pitch and 
wood will ignite in contact with pure air. A piece of hard oak 
wood was smeared with pitch and placed side by side with a small 
iron wire. This wire was about one-sixteenth of an inch in diame- 
ter. The wood and the wire were then subjected to gradually in- 
creasing temperature, until the pitched wood took fire and burned 
actively. At this time the wire was not visibly red in daylight. 
This experiment convinced me that, in contact with pure air, pitched 
wood will take fire at a temperature much below the temperature 
of the blast I witnessed at Mr. Gottfried’s brewery. I verified this 
fact by several experiments and in more than one way. 

Q. 45. Have you made any tests to determine the temperature at 
which pitch will become melted so as to accomplish the object of 
pitching barrels? If so, state what they were, and all about their 
results. 

A. A sample of pitch was obtained and experimented with. At 
150 degrees Fahrenheit, it was as tenacious as thick molasses, and 
it did not become sufficiently melted to accomplish the object of 
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pitching barrels short of 340 degrees Fahrenheit. At that tem- 
perature it was about as fluid as milk. 

Q. 46. At what temperature would a blast of pure air, like that 
provided for in the Davison and Symington patent, consume an 
ordinary beer cask or barrel ? 

A. Ido not know at what temperature exactly, as it would de- 
pend entirely upon the wood of which the cask was made, and its 
dryness. It is stated, however, that wood begins to oxidize with 
considerable radidity at 320 degrees, Fahrenheit. I believe that at 
a ternperature of 1,000 degrees almost any kind of wood would be in 
active flames. 

Q. 47. What effect, if any, would a blast of pure air, like that of 
the Davison and Symington patent, have on the pitch when heated 
to a temperature sufficient to heat barrels for pitching, or to that 
temperature which you say the blast reached when you witnessed 
the operation at Gottfried’s brewery ? 

A. If that blast had been pure air I believe the pitch would have 
been injuriously affected. We know that pitch and almost all 

resinous substances are oxidized or their properties changed 
149 by contact with hot air. The pitch would not be oxidized 
by the Holbeck and Gottfried blast. 

Q. 48. In your opinion would it be possible to use a blast of pure 
air like the one mentioned in pitching barrels at the temperature 
which you say the Holbeck and Gottfried blast reached at the time 
you visited Mr. Gottfried’s brewery ? 

A. I do not think it would: be possible without consuming the 
barrel. 

Q. 49. In pitching small kegs how large is the orifice of the dis- 
charge pipe through which the blast is introduced and how would 
the temperature of the blast correspond with that of the blast which 
you saw used in pitching puncheons and which you say must have 
reached a temperature of at least 1,300 degrees? 

A. The discharge pipe used in pitching kegs was seven-eighths of 
an inch in diameter; the blast must therefore be hotter when com- 
pressed in this small compass than when coming from the larger 
orifice used in pitching puncheons. 

@. 50. Have you made any efforts to procure a pyrometer to meas- 
ure the temperature accurately of the Holbeck & Gottfried blast 
when used in pitching barrels? If so, state what efforts you have 
made and with what results. 

A. I have sent three times to Philadelphia to procure an accurate 
pyrometer for the above purpose, but have failed to get one that was 
reliable or of value for this purpose; I do not know where else I 
could get an accurate one for this purpose. 

Q. 51. Look at this drawing now shown you, marked “ Exhibit 
Stelcener,’ and state whether you understand the machine it repre- 
sents; and, if so, describe its manner of operation. 

A. I understand the drawing; it consists of a revolving fan con- 
nected with a furnace, from the upper part of which a pipe leads to 
the cask to be pitched; from another opening in the cask a pipe 
leads to the revolving fan ; if, now, fuel be placed in the furnace and 
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the fan worked the products of combustion will pass into the cask 
and then back again through the return pipe to the fan and be again 
driven through the furnace. 

Q. 52. Mr. Beck, whose deposition has been taken on the part of 
the defense, describing the operation of this machine, says that it 
produces “a constant circulation of the air from the cask to the 
blower, from the blower through the furnace into the cask until the 
air is hot enough,” and that the object of thus having the air come 
back from the barrel to the blower is “ to attain a greater heating of 
the air in the barrel, to heat the same air several times so that it 
gets quicker hot,and at the same time save some fuel;” he also 
says “the heat coming from the barrel to the blower is carried back 
to the furnace under the grate. The hot air goes from the furnace 
into the cask and escapes from the cask through the pipe at the 
bottom into the fan and then back again into the furnace through 
the grate; the pipe and the blower are tight.” Now, state how a 
machine constructed and used according to this description would 
operate and whether or not it would be capable of producing a hot 
blast that could be used in pitching barrels, giving your reasons for 
any opinions you may express. 

A. It is well known that the products of combustion are 
150 incapable of supporting further combustion. Carbonic acid 
gas, which is the most abundant product of combustion of 
most fuels, extinguishes combustion more perfectly than almost any 
other substance, not even excepting water. Since, in the above-de- 
scribed machine, the products of combustion, which-would be com- 
posed largely of carbonic acid gas, are supplied to the fire, the com- 
bustion in the furnace would rapidly be extinguished. ‘The fire in 
the furnace could not burn during more than a few revolutions of 
the fan, the absence of free air and the presence of carbonic acid 
gas putting it out. The macliine, therefore, if constructed as de- 
scribed above, could not be used successfully for heating the interior 
of acask. The using over again of the heated products of combus- 
tion, instead of increasing the temperature of the blast, would very 
greatly diminish it by retarding and even entirely preventing the 
combustion in the farnace. 

Q. 53. State whether, in your opinion, the invention represented 
by this drawing contains the invention of the Holbeck & Gottfried 
patent. 

A. In my opinion it does not. The blast supplied to the furnace 
of the Holbeck & Gottfried machine is pure air, which supports 
combustion energetically, and consequently gives off a very highly 
heated blast. In the apparatus described the furnace is supplied 
with the products of combustion which could not keep up the burn- 
ing of the fuel,and consequently the blast given off would be either 
very little heated or not atrall. wii 

Q. 54. The fan or blower shown in this drawing appears to be 
tight, and is so described by Mr. Beck. Does this circumstance have 
any effect on the fire or blast produced ; if so, what? 

A. The fan, being tight, as described, would force into the furnace 
necessarily only what comes to it through the pipe which connects it 


108 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


with the cask. As the cask would, by a very few revolutions of the 
fan, become filled with the products of combustion, nothing but 
these same products of combustion would be supplied to the furnace 
fire, which would necessarily be extinguished, both from lack of free 
oxygen and from the presence of carbonic acid gas. More or less 
steam generated in the interior of the cask would also be thrown 
into the fire, and, in the absence of free oxygen, would lower the 
temperature of the fire. The generation of steam, however, is of not 
much consequence except in reducing the temperature of the fire. 

Q. 55. If coke be the fuel used will the blast of the Holbeck & 
Gottfried or Beck machine contain a large amoumt of carbonic acid 
gas or not? 

A. Coke being composed chiefly of carbon, the product of its com- 
bustion is almost entirely carbonic acid gas. The blast coming from 
charcoal, which is also nearly pure carbon, would likewise be highly 
charged with carbonic acid gas. If the fuel used were wood or soft 
coal the amount of carbonic acid gas in the blast would be somewhat 
less, since these substances contain a less proportion of carbon than 
coke or charcoal. Soft coal and wood contain hydrogen in addition 
to their carbon, and this in burning would take oxygen from the 
blast equally with the carbon, but would produce water as its product 
of combustion. In either case the products of combustion would 
not support further combustion. 


151 Cross-examination by Mr. Lynne: 


XX Q. 56. Have you ever seen any barrels heated preparatory to 
being pitched except at Gottfried’s brewery, in December last, as 
stated by you? 

A. I have seen barrels pitched twice—that day and one other 
time. 

X Q. 57. Do you know whether the temperature then used was 
of the temperature ordinarily used for that purpose ? 

A. I believe it was; I was told so by the men who were working 
the machine. 

X Q. 58. Would you call the stream of flame which you saw 
emitted from the orifice a blast of highly heated air ? 

A. Not a blast of highly heated air, but a highly heated blast of 
the products of combustion. 

X Q. 59. Do the products of combustion make a flame? 

A. Certain products of combustion when highly enough heated 
produce flame. All flames are simply very highly heated products 
of combustion that is more or less complete. 

X Q. 60. About how long was the stream or flame which you saw 
emitted from the orifice of the discharge pipe at the time you saw 
the operation spoken of? s 

A. I judge it was from four to six inches. 

X Q. 61. How near was the puncheon to the furnace ? 

A. I judge it was two or three feet from it. 

X Q. 62. Do you know whether or not there was a large percent- 
age of free oxygen in the blast which you saw at Gottfried’s brewery ? 


ee 
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A. It could not have contained much, if any, free oxygen, for air, 
which contains only 20 per cent. of free oxygen, loses all or nearly 
all of it in passing through an active fire in a close furnaee. 

X Q. 68. Do you think that a beer barrel would oxidize at a 
temperature of 320 degrees when applied a short time so as to be 
materially injured? I[ now refer to air at the temperature named. 

A. If the temperature named were not exceeded and were applied 
for only a short time the amount of oxidation produced would not 
materially injure the keg. 

X Q. 64. Do you not think that a blast of hot air might be intro- 
duced into a beer barrel at a temperature considerably above 320 
degrees long enough to heat the same for pitching purposes with- 
out injuring either the barrel or the pitch ? 

A. If the blast of pure air were hot enough to heat the barrel 
rapidly it would produce injurious oxidation both of the keg and 
the pitch. A blast of lower temperature applied for a considerable 
length of time would occasion much less injury. 

X Q. 65. Do you not think a blast of pure air might be used in 
pitching barrels at a temperature of, say, 500 or 600 degrees without 
material injury either to the barrel or the pitch? 

A. If the blast as it entered the barrel were not hotter than the 
temperature mentioned its heat would be so reduced by spreading 
through the cask that it would not materially injure it. 

X Q. 66. You have said that the Davison and Symington English 
patent provides for a blast of = air; is that correct? 

A. It is correct. Steam is, however, sometimes used with the air. 

X Q. 67. Does not the patent also provide for the use of any other 
sort of heated air? 

A. I believe it does. 
152 X Q. 68. You have stated that the Davison and Syming- 
ton invention is admirably adapted for the purpose of cleans- 
ing casks, because the free oxygen of the blast would burn out the 
impurities. Is it true that this patent contemplates the use of a hot 
blast for that purpose—for the purpose of burning out the impuri- 
ties ? 

A. The manner in which the air acts is not stated in the patent; 
simply the object aimed at, not the means. It is true, however, that 
the hot air used would largely effect the object desired by oxidizing 
the impurities. 

X Q. 69. Is it not stated in the patent that in cleansing casks all 
matters of a solid nature which had collected on the inside are to 
be removed by means of a machine, which is described ? 

A. It is so stated. The mechanical means used, it is true, remove 
the majority of adhering impurities of the cask, but those which 
have soaked into the pores and crevices of the wood cannot be taken 
off by mechanical means, and the hot air is employed to destroy 
them by oxidation and otherwise. 

X Q. 70. In the drawings of the Holbeck and Gottfried patent, 
now before you. the air blast is represented as being taken into the 
furnace above the fuel instead of beneath the grate; may not this 
be considered as one of the modifications referred to in the Davison 
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and Symington patent, remembering that the patent is not limited 
to the use of pure atmospheric air? 

A. In the Davison and Symington patent the air is heated by 
being passed through heated tubes, and therefore is never in direct 
contact with the fire. I think, therefore, the two blasts are quite 
different. 

X Q. 71. But does not this Davison and Symington patent pro- 
vide for the use of a current of hot air which is not pure atmos- 
pheric air? 

A. It provides for any kind of air; but, as I understand it, it 
must be heated in the manner described, by passing through hot 
tubes. 

X Q. 72. Then the real difference between the Davison and Sym- 
ington and the Holbeck and Gottfried inventions consists, as | 
understand you, in the different methods which are used for heating 
the air or gases which are introduced into the kegs or casks; is that 
correct ? 

A. There is, in addition, a different object in view—one being to 
pitch barrels, the other to cleanse them. The Davison and Syming- 
ton patent also states that they contemplate the use of ordinary air 
or any other air that will produce like effects. Since the gases used 
in the Holbeck and Gottfried patent would not produce the same 
oxidizing effects as ordinary air, it is evident that the two patents 
differ in the nature of the air employed. ° 

X Q. 73. Is there anything in this Davison & Symington patent 
about oxidizing the interior of the casks or matters therein? 

A. The object of the patent is stated and not the chemical man- 
ner in which it is produced. It is known that when we expose any 
object to a current of hot air for the purpose of removing impuri- 
ties from it the object is accomplished partially by the oxidation of 
those impurities. There is nothing in the patent, however, about 
this oxidation. 

X Q. 74. Would not a current of air, produced as shown in the 
drawings of the Holbeck & Gottfried patent, have the effect when 
introduced into a cask of cleansing, purifying, and sweetening the 

same ‘ 
153 A. I cannot say certainly whether it would be entirely effi- 
cient. The heat of the blast would decompose the impurities, 
but I doubt whether they would be efficiently removed, owing to 
the absence of free oxygen. 

X Q. 75. Then the Davison & Symington blast accomplishes some- 
thing more, in your opinion, than is accomplished by the Holbeck 
& Gottfried invention ? 

A. If both blasts were used in cleansing casks the Davison & 
Symington patent would accomplish more than the Holbeck & Gott- 
fried invention. 

X Q. 76. Would not pitch and also the interior of a cask be in- 
jured by a blast in which there was little or no oxygen, the temper- 
ature being such as that of the blast which you saw at Gottfried’s 
brewery? In other words, does not intense heat injure both pitch 
and wood, oxygen being absent ? 
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A. Intense heat alone will injure both pitch and wood ; but if free 
oxygen be also present the injury is far greater, the combustion of 
both pitch and wood ensuing. 

X Q. 77. You state in your direct examination: “The chemical 
constituents of this blast are nitrogen, carbonic acid gas, highly 
heated steam, and perhaps a little unconsumed oxygen; whether 
the latter is present or not would depend upon the regulation of the 
blast of entering air.” How would it depend upon the regulation 
of the blast of entering air? 

A. If a very large amount of air were to be forced into the fur- 
nace fire and the quantity of fuel present were small, there might 
be a somewhat greater amount of oxygen forced in than could be 
used up by the burning fuel in its rapid passage through the fur- 
nace. In this case a little free oxygen would be present in the blast 
proceeding from the furnace. ‘That this, however, does not often 
happen is proven by Bunsen’s experiments with blast furnaces, 
where, between two and three feet only from the entrance of the 
blast of air, no more free oxygen could be discovered. 

X Q. 78. Where do you find the statement of Bunsen’s experi- 
ments—in what book? 

A. I have consulted so many books on this subject that I can- 
not state positively in which it is found. I believe, however, either 
in Miller’s or Brande and Taylor’s chemistry. 

X Q. 79. How were Bunsen’s experiments tried—in a furnace 
containing fuel and melted ore with a Neilson blast, or otherwise ? 

A. The particulars of the experiment are not given; only the re- 
sults to show the rapidity with which free oxygen’is taken from air 
when forced through burning fuel. 

X Q. 80. Does he give the degree of heat that is necessary to con- 
sume the gas at that distance? 

A. The temperature is not given. 

X Q. 81. Would it make any difference in the quantity of oxygen 
that would pass through the furnace in the Holbeck & Gottfried 
patent whether the cold blast entered the furnace above the grate, as 
shown in the drawings, or below the grate ? 

A. I think it would. There would probably be more chance of 
free oxygen being in the blast if the air entered above. 

X Q. 82. Does the drawing represent the air as passing through 
the fuel at all? 

A. As to the drawing only, it represents the air forced in through 

the upper part and above the fuel. 
154 X Q. 83. If the blast were applied as represented in that 
drawing would any considerable part of the oxygen of the 
air be consumed in passing through the furnace ? 

A. I believe the greater portion would be consumed, for there is 
no other means for air to enter, as shown in this drawing; conse- 
quently the combustion, both of the fuel and of highly heated com- 
bustible gases arising from it, would depend upon the oxygen of the 
blast. 

X Q. 84. The oxygen that is consumed in that case would be 
consumed in flame, would it not? 


|, 
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A. The oxygen used in burning up the combustible gases would 
produce flame. 

X Q. 85. Would there be any oxygen consumed in that case except 
in burning the combustible gases ? 

A. Some would be consumed by contact with the solid fuel, for a 
part of the blast passes through the upper part of the fuel. 

X Q. 86. How would it be consumed by contact with the solid 
fuel ? 

A. It would unite with the carbon, producing carbonic acid gas. 

X Q. 87. Would the quantity of oxygen remaining in the blast 
depend upon the quantity of fuel the air passed through ? 

A. Other things being equal, it would. 

X Q. 88. What do you mean by other things being equal ? 
A. The character of the fuel and the rapidity and volume of the 
blast. 

X Q. 89. Is there anything in Gottfried and Holbeck’s patent in 
regard to the quality or kind of fuel or the rapidity or volume of the 
blast ? 

A. I do not remember that anything is said upon these points. 

X Q. 90. Professor, you say in your direct examination: “ The 
blast, as produced according to the specification, would be free from 
any quantity of oxygen that could cause further combustion to take 
place. Oxygen being essential to combustion, no burning can take 
place where it is absent.” What is there in those specifications that 
warrants you in saying that the blast would be free from any quan- 
tity of oxygen that could cause further combustion to take place ? 

A. The specification describes two methods of using the blast, 
either directing it below the grate bars or above them. In the latter 
case it directs that the blast be forced through the fire; in either 
case the air passing through the fire would necessarily be deprived 
of most of its free oxygen. Air cannot be brought in contact with 
burning fuel without having its oxygen more or less completely re- 
moved. 

X Q. 91. Cannot the air be brought in contact with burning fuel 
with such rapidity and in such volume as not only to prevent the 
consumption of any considerable proportion of the oxygen of the air, 
but to prevent any combustion manifesting itself in flame ? 

A. If the volume of the blast were very large and powerfully 
driven and the quantity of the fuel small, combustion might be en- 
tirely extinguished by the lowering of the temperature of the fuel 
below its ignition point. 

CuicaGco, May 10, 1879, 

X Q. 92. Do you find anything in the specification and claims of 
the Holbeck and Gottfried patent in regard to the volume of the 
blast or the rapidity with which it should be driven or the quantity 
or kind of fuel to be used? 

A. I believe they say nothing upon these points. 
155 X Q. 93. Does not the efficiency and character of the blast 
depend entirely upon these points? 
A. They do not depend entirely upon these points, but are cer- 


tainly much influenced by them. 
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X Q. 94. If you are right in your answer to my question where 
you say “If the volume of the blast were very large and powerfully 
driven and the quantity of fuel small, combustion might be entirely 
extinguished by the lowering of the temperature of the fuel below 
its ignition point,” how can you now say that the efficiency of the 
blast does not depend entirely upon the volume of the blast and the 
rapidity with which it is driven and the quantity of fuel used ? 

A. In such an extreme case, where the fuel was so small and the 
volume and force of the blast so great that combustion would be 
extinguished, the efficiency of the blast would be entirely destroyed. 

X Q. 95. You have testified in regard to your seeing the pra tical 
operations of Gottfried’s machine at his brewery on the 31st of De- 
cember, 1878. What was the capacity of the furnace used on that 
occasion and what quantity of fuel was the air forced through ? 

A. I did not make any measurements of the furnace, but judge it 
was about three feet high and two feet in diameter; I think the fuel 
was about two feet in depth and laterally filled the furnace. 

X Q. 96. What kind of fuel was used on that occasion ? 

A. Coke. 

X Q. 97. Was there any more combustible substance used with 
the coke for the purpose of making intense heat? 

A. The furnace was fed twice during my visit and nothing but 
coke was used. 

X Q. 98. What was the size of the blower used on that occasion ? 

A. I did not examine the blower particularly. 

X Q. 99. Can you give us any information in regard to the volume 
or rapidity with which the air was forced through the furnace ? 

A. The tin pipe bringing the air to the furnace was about three 
or four inches in diameter, I think; as the blast passed out of the 
furnace with sufficient force and rapidity to be projected three or 
four feet into the air, I infer that the blast of air supplied must have 
been driven with considerable velocity. 

X Q. 100. What was the length and size of the connecting pipe 
from the furnace to the tun or cask ? 

A. Its diameter at its outer extremity was about four inches and 
it was about two or three feet long, I should think. 

X Q. 101. What was its diameter at the furnace? 

A. Probably six inches. 

X Q. 102. How large was the cask used? 

A. The casks were large puncheons holding thirty-five or forty 
barrels. 

X Q. 103. How was the pipe inserted in the cask ? 

A. Through an opening in the head of the cask called the man- 
hole; the opening was about nine by fifteen inches. 

X Q. 104. Was this hole where the pipe entered the cask closed 
in any way around the pipe? 

A. It was not. 

X Q. 105. Do I understand you that this opening in the cask, 
nine by fifteen inches, was left entirely open for the passage of the 
air, except so much of it as was filled by the pipe, four inches in 
diameter. 

15—294 
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156 A. The diameter of the pipe was greater than four inches 

where it entered the puncheon, the cask being drawn up onto 
the pipe. There was nothing, however, except the pipe to fill the 
opening. I should state, also, that the orifice of this pipe was four 
inches in diameter. This does not include the thickness of the 
material of which the pipe was made. 

X Q. 106. How near to the furnace was the cask drawn up? 

A. I think it was probably about two feet or a little more from 
the furnace. 

X Q. 107. Of what material and how thick was the pipe connect- 
ing the barrel to the furnace ? 

A. Of iron, and about a third of an inch thick at its outer end. 

X Q. 108. Will you tell us now how many square inches there 
were in that opening nine by fifteen inches? 

A. About a hundred ana thirty-five square inches. 

X Q. 109. How many inches did the pipe occupy ? 

A. I should say about fifty squareinches. As the pipe enters the 
opening obliquely it fills more of the space than if it entered straight. 

X Q. 110. At what angle did the pipe enter the cask ? 

A. | think at an angle of about twenty-five or thirty degrees. 

X Q. 111. How was the cask placed at the time? Was the man- 
hole at the lower side, or where was it ? 

A. At the lower side. 

X Q. 112. Then [ understand you that there was an opening in 
the cask of eighty inches where the pure air could enter at the time 
that the operation was performed. Am I right? 

A. There was such an opening, but pure air did not and could 
not enter, for the space about the pipe was occupied by the gases 
as they escaped from the cask, effectually preventing the ingress of 
air. ‘That this is true was shown by the fact that a strong outward 
current of mixed steam and gases filled the entire space not occu- 
pied by the pipe. 

X Q. 113. This blast was of such force that it projected a flame 
of burning gases from the end of the pipe for two or three feet, was 
it not? 

A. The flame extended only three or four inches, but the stream 
of hot gases extended several feet. 

X Q. 114. Do you mean to be understood that the temperature 
of the blast as it came from that pipe was 1,300 degrees Fahrenheit ? 
A. From the experiment I performed upon it, | believe it was. 

X Q. 115. Do you think that degree of heat is either necessary or 
prudent to be used in pitching barrels, even with Gottfried & Hol- 
beck’s machine ? 

A. In order to pitch puncheons or casks of the size stated above, 
quickly, the temperature stated would be desirable, nor with this 
blast would it produce injurious effects upon the casks to any great 
degree; for, although the high temperature used would probably 
cause a superficial charring of the wood with which the blast came 
in immediate contact, yet this action would be only superficial, for 
the charred material being a bad conductor of heat would effectually 
prevent any deeper action; and, as the blast contains no free 
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oxygen, this superficial char would not be burned off, but would re- 
main as a protection from further action of the heat during the 
continuance of the blast. 

X Q. 116. What would be the effect of that degree of heat upon 

the pitch which coated the inside of the puncheon? Would 

157 _—it not take from it all of its vitality and adhesive properties ? 

A. You refer to the old pitch which lines the inside of the 

cask. Where the blast came in immediate contact with it, un- 

doubtedly it would be injured. The temperature of the whole in- 
terior of the cask was, of course, not as high as the blast itself. 

X Q. 117. How long a time do you suppose it would take to heat 
the entire interior of the puncheon up to the temperature of the 
blast with the volume and force of blast you have described as used 
on that occasion ? 

A. It would be impossible ever to heat the entire interior of the 
cask fully up to the temperature of the blast, as more or less heat is 
radiated and lost. 

X Q. 118. What do you mean by heat being lost? 

A. It is absorbed by the cask and its supports and radiates in 
space. 

X Q. 119. Then the hot air that is forced into that cask is absorbed 
by the atmosphere in the cask until there is an equilibrium in tem- 
perature in the cask, is it not? 

A. That is true, except that the gases immediately about the 
orifice of the blast would always remain somewhat hotter than the 
remainder. 

X Q. 120. There would no heat escape from that cask that was 
forced into the cask, except that which passed out of the man-hole 
by the side of the nozzle of the hot blast? 

A. There would, in addition, be the loss by radiation from the cask 
that I have spoken of before. 

X Q. 121. What do you mean by radiation from the cask? That 
the heat would pass through the cask into the outer air? 

A. Yes, sir. 

X Q. 122. Did you not state a few moments ago that that blast, in 
charring the wood in which it came in contact, would prevent the 
heat from further acting upon the barrel ? 

A. I made that statement in reference to the parts of the cask 
brought into immediate contact with the blast; but even were the 
whole interior to be charred, while the carbon thus formed would 
poorly conduct the heat to the sound wood below, yet it would not 
prevent a certain amount of heat passing through and being radi- 
ated. While charred matter is a very poor conductor of heat, it does 
not entirely prevent its passage in small amount. 

X Q. 123. Do you think that blast was applied to the puncheon 
at that degree of heat for one minute when you saw those operations 
at Gottfried’s Brewery? 

A. I timed the operation ; it was just one minute. 

X Q. 124. Was the puncheon heated on the outside to any great 
degree ? 
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A. I did not feel of it; but, as the workmen manipulated it with 
their bare hands, it could not have been very hot. 

X Q. 125. Did you test the quantity of oxygen that was in that 
blast as it came from the furnace? 

A. I did not determine the quantity. 

X Q. 126. Could you not have ascertained, if you had wanted to, 
whether there was any oxygen or any considerable quantity of oxy- 
gen in that blast without any great trouble? 

A. It would have been quite troublesome to have made an accu- 
rate analysis of the gases composing the blast. I was thoroughly 

convinced without this that there was no quantity of free 
158 oxygen present; for, while the blast was playing into the 

cask, no combustion was visible; while, if free oxygen had 
been present, burning would have occurred at the temperature used. 
This was shown to be so; for, as soon as the blast was stopped and 
free oxygen from the air allowed to enter, the interior of the cask 
about the opening burst into active flames. 

X Q. 127. Was not the whole of the interior of the cask filled with 
flame as soon as the blast was withdrawn and the pure air let into 
the cask ? 

A. No, sir; the air could enter only a short distance, the gases 
composing the blast stiil filling the greater part of the puncheon. 
The combustion took place only about the opening where free oxy- 
gen was present, and before air could penetrate further into the cask 
the opening was closed. 

X Q. 128. You say it would have been exceedingly troublesome 
to have madean analysis of the gases which composed the blast. 
Could you not very easily have ascertained by actual experiment 
whether it contained oxygen enough tosupport combustion without 
any further analysis of the gases composing the blast? 

A. I did ascertain that there was not enough free oxygen in the 
blast to support combustion by the experiment I spoke of above. 
Had there been enough oxygen in the blast to support combustion 
the highly combustible pitch in the interior of the cask would cer- 
tainly have taken fire, which, however, was not the case. 

X Q. 129. Was the puncheon you saw this experiment made upon 
a new puncheon or one that had been previously pitched ? 

A. It had been previously pitched. 

X Q. 130. Did you examine the inside of that puncheon after the 
blast and before new pitch was poured in and see the effect the blast 
had upon the pitch and the inside of the cask ? 

A. I did not. 

X Q. 131. Do you know whether the life had been taken out of 
the pitch or the cask burned—lI do not mean by flame—by the heat 
of the blast ? 

A. I do not from actual inspection, but can state positively from 
chemical knowledge and from the observations I made that no 
combustion either of the pitch or wood took place. 

X Q. 132. In what sense do you use the word “ combustion ” 


there ? 
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A. By it I mean rapid combination of oxygen with another sub- 
stance. 

X Q. 133. Is the word “ combustion” confined in its meaning to 
the combination of oxygen with other substances ? 

A. In the strictest chemical acceptation of the word combustion 
refers to the union of the atoms of any two elements, but in every- 
day life, and in the great majority of cases in the labratory also, we 
mean by combustion rapid oxidation. Unless otherwise specified 
chemists use the word combustion with this latter acceptation. 

X Q. 134. What is the effect and result of rapid oxidation caus- 
ing combustion ? 

A. Physically, we get heat and light; chemically, certain sub- 
stances known as the products of combustion, which vary with the 
combustible used. 

X Q. 135. Is there anything consumed by that combustion ? 

A. The combustible substance by uniting with the supporter of 
combustion has its form changed. This we call being consumed. 
It is not, however, destroyed ; the condition in which it exists is 


changed. 
159 X Q. 136. Oxidation, then, is the combining of the oxygen 


with the matter acted upon, thereby forming a new substance, 
and, when rapid, always throwing off heat and light; is it not so? 

A. It is; only that heat is produced not only in rapid but in slow 
oxidation as well. 

X Q. 13864. Now, heat and light are the only things thrown off by 
this oxidation, are they not? 

A. They are the physical results, and, with the exception of the 
products of combustion, are the only things given off; some claim 
that electricity is also evolved. 

X Q. 137. What is the effect of a hot blast of pure air in heating 
the interior of a cask for the purpose of pitching ? 

A. If the blast were hot enough it would oxidize the wood. 

X Q. 138. You mean by that it would combine with the wood 
and throw out heat and light—in other words, flame—do you? 

A. It would combine with the wood, producing heat, and, if the 
oxidation were sufficiently intense, light and flame; all oxidation 
produces heat; light is generated only when the oxidation is vig- 
orous. 

Q. 139. Well, heat is the object to be attained by the hot blast in 
pitching barrels, is it not; and the sole and only object? 

A. I believe it is. 

Q. 140. How does the oxygen in the hot blast of pure air first act 
upon the pitch that coats the inside of the cask or barrel ? 

A. It would first melt it and then oxidize it. 

Q. 141. Would it dispel volatile gases ? 

A. Heat, when sufficiently intense, applied to pitch generates 
from it volatile gases. 

Q. 142. Can you state, Professor, what degree of heat is necessary 
to evolve volatile gases from pitch ? 

A. In my experiments to determine the melting point of pitch I 
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found gases began to be given off between three and four hundred 
degrees ; possibly some may be given off below this. 
Q. 143. Can you tell us, Professor, what degree of heat 1s necessary 
in a hot blast of pure air to cause the volatile gases of pitch to burn 
in a flame? 
A. I cannot state certainly. In my experiments, which I have 
detailed in my direct examination in this case, I found that pitch 
took fire at a temperature below that necessary to heat platinum to 
visible redness in daylight; undoubtedly in this case it was the 
gases evolved from the pitch that first took fire; I had no means of 
determining the temperature, but judge it was between eight hun- 
dred and a thousand degrees. 
Q. 144. Pitch must melt before it can evolve volatile gases to any 
extent, must it not? 
A. Ithink some gases are given off before the pitch is fully 
melted. 
Q. 145. The pitch in the inside of a cask must be pretty thor- 
oughly melted by the hot blast of pure air before it evolves volatile 
gases and causes a flame, must it not? 
A. If a small part of the pitch were first melted in one part of the 
barrel it would throw off volatile gases which could burn with flame, 
even though the pitch in other parts of the barrel were not yet 
melted. 
X Q. 146. That flame would be very likely to melt the pitch on 
the inside of the whole barrel, would it not, and before it would 
affect the wood of the barrel if the blast were kept up? 
160 A. The flame would certainly melt the pitch, which would 

then run to the lowermost part of the barrel leaving the wood 
uncovered and exposed to the action of the flame, and of course the 
latter would be ignited. 

X Q. 147. If the volatile gases evolved by the pitch were ignited 
and the barrel was immediately closed, would not the flame be im- 
mediately extinguished. 

A. Not immediately, if a blast of pure air had been used. It 
would continue to burn until a considerable portion of the oxygen 
in the barrel had been consumed. How long it would continue to 
burn would depend upon the size of the flame and the amount of 
free oxygen in the cask. 

X Q. 148. If the flame had not acted upon the wood of the cask 
before the cask was closed, would it burn the cask so as to injure it? 

A. I think not. 

X Q. 149. The only injury resulting to the cask or pitch inside 
of the cask occasioned by the use of a hot blast of pure air results 
from the ignition of the pitch or cask occasioned by the oxidation, 
does it not? 

A. More injury would certainly be produced if the cask or pitch 
were to burn in flames, as this would indicate a very rapid oxida- 
tion; but slower oxidation, not resulting in actual flame, would 
also be damaging. 

X Q. 150. What effect would be produced by a hot blast of pure 
air that would be injurious to the interior of the cask or the pitch 
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where there was no flame? In other words, what injurious effect 
has the oxidation upon the pitch or cask where there is no flame? 

A. The decay of wood is the slow oxidation of it in contact with 
the air at ordinary temperatures. The same effect would be pro- 
duced by a hot blast of pure air, only much more rapidly. The 
wood would be oxidized and injured in strength. Pitch, like all 
other resinous substances, is easily oxidized and changed in its 
properties by contact with hot air. 


Further cross-examination by Mr. PArRKINSON : 


X Q. 151. You have stated that you consider the essence of the 
invention mentioned in the first claim of the patent here in suit to 
be the “use of heated gases in pitching the interior of barrels.” Do 
you use the term heated gases as synony mous with heated air or as 
distinguishing heated gases from heated air‘ 

A. I mean the use of heated gases in distinetion from atmospheric 
alr. 

X Q. 152. Then by heated gases in this connection you mean 
something different than heated air, do you? 

A. I mean something different from ordinary atmospheric air. 

X Q. 153. As the term heated air is generally used, does it refer 
to ordinary atmospheric air or to something different from atmos- 
pheric air? 

A. It might refer to either. The term air is not infrequently 
used to designate a gaseous substance. 

X Q. 154. I want to know what is the common signification of 
the term heated air? Is it heated atmospheric air or is it some- 
thing else ? 

A. In its commonest acceptation it means common atmospheric 

‘*, but it by no means necessarily does so. 

x Q. 155. When the term is used scientifically what does it 
mean ? 

A. As I have said before in connection with its popular use, so 

scientifically also the term air refers generally to atmospheric 
161 = air; but not always, and it is only by the context that we 
can tell positively what gaseous substance is referred to. 

X Q. 156. Does the term air or heated air ever, wheu properly 
used, convey in itself any idea which excludes atmospheric air; or, 
in other words, is this term ever correctly used to convey in itself 
the idea of other gases than atmospheric air to the exclusion of at- 
mospheric air? 

A. The context alone can positively decide this matter, for heated 
air is not necessarily heated atmospheric air, but may mean any 
heated gas, the particular kind being determined either by a modi- 
fying word—such as “atmospheric,” “ fixed,’ “ dephlogisticated,” 
&c.—or by the source or origin of the air in question. 

X Q. 157. That does not auswer my question. The question dis- 
tinetly excluded from consideration the context and all modifying 
words and called for the significance of the term when taken by 
itself. Does the term air or heated air ever convey in itself any idea 
which excludes atmospheric air; or, in other words, is this term 
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ever correctly used to distinguish in itself gases other than atmos- 
pheric air from atmospheric air, including the former and excluding 
the latter? 

A. The term air without modifying words or context we naturally 
understand as meaning atmospheric air, although many of the older 
chemical writers use it by itself to designate any gaseous body. 

X Q. 1574. When used in the latter sense it is understood to in- 
clude with other gaseous bodies atmospheric air, is it not? 

A. If it is still used without modifying word or context such 
would be the case. 

X Q. 158. Do you find anywhere in the specification of the Gott- 
fried patent the statement either that it is necessary for the purposes 
of the invention to deprive the air of its oxygen or that there is any 
advantage in using a blast that has been deoxygenized, or that it 
is essential for the purposes of his invention that the air pass up 
through the fire or through the incandescent coals, or that the blast 
which enters the cask is deprived of its oxygen before entering ? 
If you find such statements or statements distinctly to the same 
effect, please quote them. 

A. I find no distinct statement in the patent that the air before 
being forced into the cask must be deprived of its oxygen, but the 
following sentence points inevitably to that understanding of it. I 
quote from the specification: “ Before filling casks with spirituous 
or volatile liquids it is necessary to render the casks impervious to 
air, the most common and probably the cheapest method of doing 
which has been to flow melted pitch or other substance into the 
pores and joints of the cask while they are in a heated state, but the 
difficulties hitherto attending this process arise in consequence of a 
want of some economical means of heating the casks without burn- 
ing or seriously charring their inside surfaces.” The inventor then 
proceeds to describe his own method, which does not burn the inte- 
rior of the cask, and as this non-burning can be obtained only by 
depriving the air of its oxygen before forcing it into the casks it 
seems evident that the removal of the oxygen was contemplated 
and referred to. 

X Q. 159. The langnage which you have quoted is in the pream- 

ble of the specitication, is it not, and before the description of 
162 the mechanism employed by the patentee? 
A. It is. 

X Q. 160. The statement in your answer preceding the last, to the 
effect that the non-burning can be obtained only by depriving the 
air of its oxygen, is based upon what you know outside of the pat- 
ent, and not upon any suggestion contained in the specification or 
claims, is it? 

A. The patent does not give the scientific reasons for the process 
described. It tells us what we wish to accomplish and then gives 
the method of doing it. It does not state that the blast must be de- 
prived of oxygen. That, however, necessarily follows from even a 
slight outside acquaintance with science. 

X Q. 161. I did not ask whether the patent gave the scientific 
reasons, but whether it stated the fact assumed in your answer, that 
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the non-burning could only be obtained by depriving the air of its 
oxygen. Please answer the question categorically. Does it or does 
it not state that as a fact? 

A. It does not make the direct statement. 

X Q. 162. Your answer implies that the patent does make that 
statement indirectly. Quote the language, if there is any in the de- 
scription or claims of the invention, which indirectly states the non- 
burning can only be obtained by depriving the air of the oxygen. 

A. I have already done so in answer to cross-question 158. 

X Q. 163. Then I am to understand that you, as a scientific man, 
consider the language which you have quoted as equivalent toa 
statement “ that the non-burning can only be obtained by depriving 
the air of the oxygen,” am |? 

A. The language quoted, coupled with the description of the 
process contained in the patent, I regard scientifically as equivalent 
to the statement that in this method of heating the interior of casks 
the oxygen must be taken from the air. 

X Q. 164. The language which you have referred to as the indi- 
rect statement to the effect that the non-burning can only be obtained 
by depriving the air of the oxygen is the following in the preamble 
of the specification, is it? “ But the difficulties hitherto attendin 
this process arise in consequence of a want of some ccenstaell 
means of heating the casks without burning or seriously charring 
their inside surfaces.” 

A. It is. 

X Q. 165. The thoroughness of the deoxygenization would depend 
largely upon the position of the pipe through which the blast entered 
with reference to the fire, would it not? 

A. It would, to a considerable degree. 

X Q. 166. It would also depend, to a considerable degree, upon 
the size of this pipe and the exit pipe, as compared with the size of 
the furnace, would it not 

A. It would, to a certain extent. 

X Q. 167. It would also depend, in some measure, upon the kind 
of fuel used, would it not? 

A. It would, to a moderate extent. 

X Q. 168. Do you find the kind of fuel to be used specified in the 
patent, or any suggestion as to one kind being better than another? 

A. I think not. 

X Q. 169. Do you find in the patent any suggestion as to the 

proper size of the blast pipe and exit pipe, as compared with 
163 ~=sthe size of the furnace, other than what is found in the 
drawing ? 

A. The only statement I find regarding this point is that the 
the exit pipe is introduced through an opening in the head of the 
cask, which opening the specification states “ need not be very large.” 

X Q. 170. That does not furnish any indication of the size of the 
exit pipe “as compared with the size of the furnace,” does it? 

A. It does not. 
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X Q. 171. And there is no suggestion of the size of the blast pipe 
other than is found in the drawing, is there? 
A. I believe not. 


Adjourned till 2 o’clock, on Wednesday, June 29, 1881. 


JUNE 29, 1881—2 o’clock p. m. 
Met pursuant to adjournment. 
Present: As before. 


X Q. 172. Do you find in the patent any suggestion as to whether 
it is preferable to have the blast enter above or below the grate, 
other than as the drawing showing it introduced above the grate 
may be assumed to represent the preferred form ? 

A. I find nothing in the patent relative to this point. I would 
state, however, that in actual practice the blast has always been in- 
troduced below the grate whenever I have seen it used. 

X Q. 173. The arrangements shown in the drawing would not be 
so effective in the removal of oxygen as the arrangement which in- 
troduces the blast beneath the grate, would it? 

A. That would depend entirely upon the amount of fuel in the 
furnace; if it were well filled with combustible material, as has 
always been the case when I have seen the apparatus in operation, 
the layer of fuel through which the air would have to pass would be 
so great in either case as to remove all or the greater purt of the 
oxygen. 

X Q. 174. My question was expressly limited to a case where the 
arrangement was such as is shown in the drawing. Your answer 
is based upon the assumption of a different arrangement. Assuim- 
ing the arrangement of the blast pipe with reference to both the 
grate and the fuel to be the same as shown in the drawing of the 
patent, this would not be so effective for removing the oxygen as if 
the blast was introduced below the grate? 

A. If the amount of fuel present in the furnace were no greater 
than that shown in the drawing (that is, a quantity no more than 
slightly covering the grate) tie introduction of the blast above the 


. grate would not be as effective in completely removing the oxygen 


from the air as it would if introduced below. 

X Q. 175. The deoxygenization of the air would be considerably 
less thorough with the blast pipe as large in proportion to the 
diameter of the furnace shown in the drawing than it would be 
with that pipe one-third as large, would it not, other things remain- 
ing the same? 

A. The fan revolving in both cases at the same rate, the removal 
of the oxygen would be less thorough with a pipe of the size shown 
than with a smaller one. 

X Q. 176. Do you understand from the patent whether or not 
when the furnace is constructed with the blast above the grate, as 
shown in the drawing, there is during the operation of heating the 
cask any opening for the admission or escape of air beneath the 
grate? 
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A. The patent, I believe, makes no direct statement about this, 

but I judge from the drawing that no opening below the grate is in- 
tended. 

164 X Q. 177. Now, assuming the arrangement to be in all re- 
spects as shown in the drawing of the patent, would there 

be any substantial deoxygenization of the blast as it passed from the 

mouth of the pipe d to and through the exit pipe? 

A. Even with the conditions mentioned in the above question a 
very considerable amount of oxygen would be taken from the air, 
for the drawing shows no other means of supplying air to the fuel 
except through the blast pipe d. Now, since atmospheric air con- 
tains only about one-fifth of its bulk of oxygen, and since it is upon 
this oxygen that fuel depends entirely for its combustion, it is evi- 
dent that even though a large amount of air be admitted through 
the blast, and even though the fuel be small in amount, still a very 
large proportion of the oxygen would be removed 

X Q. 178. What percentage of the oxygen would be removed 
under the circumstances named in my last question ? 

A. It would be impossible to say, unless the conditions given were 
more accurately stated. If the amount of air driven through the 
furnace and the amount and character of the fuel consumed in a 
given length of time were stated the amount of oxygen removed 
could be calculated. 

X Q. 179. Please answer the last question, assuming the rapidity of 
the blast and the kind of fuel to be the same used in the experi- 
ment about which you testified in direct examination and the ar- 
rangement and proportion of the parts, including the fuel, be the 
same as shown in the drawing. 

A. I cannot answer the question, for in the experiments which I 
made I did not determine the velocity of the blast nor the amount 
of air which entered the furnace. The object I had then in viewdid 
not necessitate such knowledge. 

X Q. 180. Please answer the question, assuming the fan to revolve 
at the rate of 300 revolutions per minute. 

A. In order to answer the question at all it would be necessary to 
know the amount of air introduced and the amount of coke con- 
sumed. The number of revolutions of the fan is but one factor of 
many governing the amount of air introduced. 

X Q. 181. You have been given the exact arrangement and propor- 
tion of parts, including fuel,and the kind of fuel used,and the rate of 
revolutions of the fan. Can you not from this state, approximately, 
at least, the amount of oxygen that would be removed ? 

A. I eannot answer the question, as you have not given me the 
data from which I make the calculation. As I have already stated, 
we must know the amount of air introduced and the amount of fuel 
consumed, and you have given me neither. The size of the fan and 
the number of its revolutions do not alone determine the quantity 
of air supplied to the furnace. The resistance offered to the passage 
of the blast through the furnace and the various pipes has an effect. 

X Q. 182. I have not stated absolutely the amount of fuel that 
would be consumed under the circumstances above named, because 
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it seems to me too clear for discussion that there could be no con- 
sumption of fuel under such circumstances; but as your answers 
assume the contrary, I give you the arrangement and proportion of 

all the parts, including fuel, furnace, blower, and entrance 
165 and exit pipe, the kind of fuel, and the rate of revolution. I 

did not give you the absolute size of the parts, because I sup- 
posed it also clear that the proportion remaining the same the per- 
centage of oxygen removed, if any were removed, would remain the 
same whatever the scale. You may, however, if it will aid you, as- 
sume the exterior height of the furnace to be four feet and all other 
parts in proportion. Can you not, with the data now given, esti- 
mate approximately the percentage of oxygen that would be re- 
moved ? 

A. If you will give me the amount of air that enters and the 
amount of fuel consumed in any given length of time I will very 
gladly calculate the precise amount of oxygen removed, but from 
the incomplete data given above I cannot give you the desired in- 
formation. 


Adjourned till Thursday, June 30, 1881, 2 o’clock p. m. 


Tuurspay, June 30, 1881—2 o'clock p. m. 


Met pursuant to adjournment. 
Present: As before. 


X Q. 188. Would there be any deoxygenization of any part of the 
air which did not come into actual contact with the ignited fuel or 
flame ? 

A. Probably not. It should, however, be remembered that all 
fuels give off more or less combustible gases, which, rising above the 
fuel, create a flame that will deprive the air of its oxygen as effect- 
ually as the solid fuel itself. From some kinds of fuel these com- 
bustible gases would be so great as tu produce a large volume of 
flame rising high above the fuel and deoxygenating the blast with 
great readiness. 

X Q. 184. Is it not a well-recognized fact that if these gases of 
which you speak are brought into contact with a larger volume of 
cold air entering above the fire their combustion is immediately ar- 
rested without appreciable deoxygenation, and that in order to get 
the effect you speak of there must be a draft from beneath and a 
comparatively thin current of air from above? 

A. The entrance of a large blast of air above the fuel or the ad- 
mission of air below has but very little to do directly with the com- 
bustion or non-combustion of the volatile gases given off. Any com- 
bustible gas brought in contact with air will be consumed using up 
the free oxygen if the temperature at which the two meet is suffi- 
ciently elevated. Now, whether the blast enters the furnace above 
or below the fuel, and whether the blast is large or small in quan- 
tity, the combustible gases given off by the fuel would be wholly or 
partially consumed if the temperature in the furnace is sufficiently 
high ; but if the blast in entering should reduce the temperature 
of the furnace below the proper point, or should the temperature be 
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reduced by any other means below the point the volatile gases given 
off from the fuel would fail to be consumed. 

X Q. 185. Then I am to understand, am I, that according to your 
knowledge of the laws of combustion the temperature at which the 
ascending gases and the incoming current of cold air would meet 
would not depend in any measure upon the proportion existing be- 
tween the draft beneath and the volume of cold air from above or 
upon there being any draft from beneath ? 

A. I did not make such a statement. I said that the entrance of 
a large blast of air above the fuel or the admission of air below have 

very little to do directly with the combustion of the volatile 
166 gases. Indirectly, however, both of these conditions might 

influence the combustion of the gases by affecting the tem- 
perature in the furnace, reducing or raising it as the case might be. 

X Q. 186. Then you still insist that the introduction of a blast of 
cold air above the fuel, much larger in volume than the draft be- 
neath, would not directly tend to lower the temperature, and that 
the introduction of a draft beneath would not tend directly to raise 
the temperature, do you? 

A. I do not still insist upon the conditions of your question, for I 
never have made sucha statement. I have twice stated that the ad- 
mission of a large blast above or the entrance of air below the fuel 
has not much todo directly with the combustion of the volatile 
gases; but that these conditions might influence the temperature 
of the furnace, and so indirectly the combustion of the volatile 
gases, I distinctly speak of at the close of my last answer. 

X Q. 187. Leaving the court to judge of the effect of your several 
preceding answers, | ask you again, definitely, does or does not the 
draft directly affect the extent of combustion of the blast of air en- 
tering above by the ascending gases? Please answer by direct 
negative or affirmative. 

A. No; not directly ; but, as I before stated twice, it may indi- 
rectly by raising or lowering the temperature. It is the tempera- 
ture only at which a combustible gas meets the air that directly 
affects its combustion. 

X Q. 188. My question 184 did not ask whether the arrest of the 
combustion would be direct or indirect, but whether the effect would 
follow. I ask you now again, requesting an answer upon-this point 
directly, whether—other things remaining the same—the effect of 
bringing to bear above the fire a blast of cold air of large volume, 
both as compared with the fire and as compared with the draft be- 
neath, would be to diminish, and if the volume of cold air was suffi- 
ciently large to substantially arrest the combustion of the gases to 
which you have referred. 

A. An important condition now being introduced in your ques- 
tion, a direct answer can be readily given. Other things being equal, 
there would be less combustion of volatile gases given off from the 
burning fuel if a very large blast of cold air were thrown in above 
it than if the blast were of moderate size. If the volume of cold air 
thrown in above the fuel were very large, cold, and rapid and the 
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amount of fuel to heat the furnace very small there might be sub- 
stantially an arrest of the combustion of volatile gases. 

X Q. 189. I had not thought it necessary, in addressing questions 
to a gentleman of your intelligence, to expressly state, when asking 
for the effect of a specified change, that your answer was to be based 
upon the assumption that other things remained the same rather 
than upon the tacit assumption that other things were to be changed 
in a way not specified. To avoid misunderstanding, please assunie 
that where I ask the effect of a specified change I refer to that effect 
by itself—* other things being equal.” Now,assuming that the fuel 
is either coal, wood, or coke, that there is no inlet of air from be- 
neath, that a blast of cold air enters, as shown in the drawing of the 
patent, having the same volume in proportion to the fuel there 
shown, and having its only place of egress as there shown, I ask 

you, first, would it be practicable to start and maintain a suf- 
167 _‘ ficient degree of combustion to deoxygenize any considerable 

portion of the air passing through; second, whether the 
tendency of that blast of cold air, in the absence of any air from be- 
neath, would not be to quench combustion; third, whether if the 
blast of cold air were driven under these conditions at a velocity, 
even approximating that at which the blast was driven in the ex- 
periments which you witnessed, it would not almost immediately 
quench the fire; fourth, if driven at approximately that velocity or 
even at one-half that velocity it would not pass through the exit pipe 
before reaching a temperature either sufficient to melt the pitch or 
to deoxygenize the air? 

A. First, if the blast of air were driven in slowly (as would un- 
questionably be the case in order to accomplish the object in view), 
using the proportion of fuel represented in the drawing, it would be 
perfectly practicable to start and maintain an amount of combustion 
and degree of heat enough to deoxygenate the blast sufficiently for 
the purpose in view ; second, combustion, unquestionably, would not 
be quenched if the air were driven in moderately; third, if the 
velocity of the air driven in above the fuel approached that of the 
blast which was used under the grate in the experiment I saw, and 
if, also, the volume of the blast and the amount of fuel were such as 
shown in the drawing I believe the fire would probably be extin- 
guished ; fourth, since, with the conditions given, the fire would 
probably be extinguished or nearly so, the blast leaving the exit 
pipe would not probably have a temperature sufficient to melt the 
pitch or heat the barrel. 


Adjourned till July 1, 1881, at 2 o’clock p. m. 


FRipay, July 1—at 2 p. m. 
Met pursuant to adjournment. 
Present: As before. 


X Q. 190. Assuming the conditions as in the last question, would 
it or would it not, in your opinion, be practicable to raise and main- 
tain the temperature of the blast at sufficient elevation to be success- 
fully operative in the pitching of casks, the operator being at liberty 


a 
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to vary the revolution of the fan to any extent that might be de- 
sired ? 

A. I believe it would be practicable with the conditions named to 
raise the temperature of the blast sufficiently to pitch casks. I 
have no doubt that with proper kind of fuel and regulation of the 
blast pitching could be successfully carried on. 

X Q. 191. How long do you think, under those circumstances, it 
would take to pitch properly a cask as large in proportion to the 
furnace as shown in the drawing ? 

A. I have never tried any experiments to determine this point, 
but I should judge that if some light burning fuel were used and 
constantly supplied as fast as used that it would take not more than 
fifteen or twenty minutes. 

X Q. 192. What kind of fuel had you in mind and would it be 
practicable to replenish the fuel without interrupting the operation 
of pitching? 

A. Small pieces of dry, hard wood I had especially in view, but 
it might be found by trial that other fuels would answer better. The 
blast would have to be interrupted only momentarily while fresh 
fuel was thrown in. 

X Q. 193. What would be the course of the draft through this 

furnace? 
168 A. From the entrance pipe d the air would strike the fuel 
and the flame arising from it pass upwards to the exit pipe d 
and thence through the connecting pipe e into the cask. 

X Q. 194. Would the flame rise against the blast of air entering 
above it in the absence of a draft beneath ? 

A. Flame is composed of combustible gases, which are generated 
by the burning fuel. These gases, being lighter than air, pass up- 
ward, whether there is a draft from below or not. However, the 
incoming blast striking the upper part of the fuel would assist the 
levity of the combustible gases in causing them to pass upwards. 

X Q. 195. The combustible gases which you say would rise are 
only produced by decomposition of air, are they not, and wouid not 
their rising into contact with the incoming cold blast be dependent 
upon a continuous draft of oxygenized air through the fuel? Would 
not also the tendency be for the large bulk of air entering through 
pipe d to pass upwards towards the exit pipe without reaching the 
flame? 

A. The combustible gases given off by burning fuel are not pro- 
duced at all by the oxygen of the air in the majority of cases, but 
are generated by the action of heat upon the fuel. If oxygen indeed 
is present, theamount of these combustible gases is smaller than when 
it is excluded, other things being equal. ‘This is illustrated in the 
manufacture of ordinary illuminating gas, whether it be made from 
wood or coal. These substances are heated in closed retorts, from 
which the air is carefully excluded ; otherwise the product of com- 
bustible gas would be greatly diminished. The passage of a draft 
of air.upwards througb the burning fuel below would positively 
diminish in just the same way the amount of combustible gases 
given off, other things being equal. The production, then, of the 
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combustible gases is not produced by decomposition of air, but by 
decomposition of fuel. Hence their rising into contact with the in- 
coming cold blast would not be dependent upon a continuous draft 
of oxygenized air through the fuel. How much of the air entering 
through pipe d would pass upwards towards the exit pipe without 
touching the flame would depend largely upon the volume of com- 
bustible gases given off, and this in turn upon the character of the 
fuel used. 

X Q. 196. Now, please answer the question, which was not about 
a result which might be produced in a hypothetical case where heat 
was supplied from some other source than the burning fuel itself, 
but was limited to the particular case before us. If there were no 
such contact of air with the fuel as to produce decomposition of the 
air, in this particular case there being no heat supplied from other 
sources, would the combustible gases to which you have referred 
continue to rise? Please answer this bya direct affirmative or neg- 
ative. 

A. The question assumes that. there is not sufficient contact of the 
air with the fuel to allow any combustion whatever to go on, for if 
there were no abstraction of oxygen from the air, or “ decomposition 
of the air,” as the question calls it, there could be no combustion. 
In that case there would be no heat in the furnace, and no decom- 
position of the fuel and no combustible gases would arise. 

X Q. 197. Assuming the kind of fuel used, that which you would 

consider most favorable for a machine constructed and used 
169 as shown in the drawing, and making the same assumption 

with reference to the rapidity of the blast, would or would 
not a large proportion of the blast pass upwards from the inlet to 
the outlet pipe without coming in contact with the flame? Please 
answer yes or no. 

A. My opinion is, although I have made no experiments upon 
this point, that a considerable portion of the blast would pass through 
the furnace without coming into contact with the flame. 

X Q. 198. In the experiment you witnessed at Gottfried’s yard 
what kind of a fan was used, what was the shape of the furnace, of 
what material composed, end where did the blast enter’? 

A. A rotary fan, of whose make I do not know, was used; I can- 
not tell you what the particular construction of it was. The furnace, 
I believe, was cylindrical, made, I think, of iron; I think lined, but 
I do not know certain, and the blast entered below. 

X Q. 199. Are you positive as to whether the interior chamber of 
the furnace was cylindrical or converging ? 

A. I cannot say positively. The experiments were performed so 
many months ago that many of the minor details have escaped me. 

X Q. 200. You testified as a witness in the suit of Matthew Gott- 
fried, as complainant, against the Conrad Seipp Brewing Company, a 
case recently pending in the circuit court of the United States for 
the northern district of Illinois, as a witness for complainant, did 

ou? 

A. I did. 


To. 


Ps 
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X Q. 201. That was subsequent to your deposition which has 
been introduced from the Milwaukee cases into the present record ? 

A. It was. 

X Q. 202. In that case you expressed the opinion that a machine 
made in accordance with patent No. 128,315, issued to Theodore 
Krausch June 25, 1872, contained the invention described and 
claimed in the patent here in suit, both as regards the blast and 
mechanism, did you? 

A. So far as the blast is concerned, | expressed that opinion; as 
to the mechanism, I did not express such an opinion, although some 
of the principles involved are the same. The following is what I 
said regarding the machine: 

“ Looking at the mechanism, I find that the Krausch patent de- 
scribes a furnace, fan blower, and pipes. The furnace is used for 
purpose of highly heating the blast; the fan blower is used for in- 
creasing the draught of the fire, particularly if not sufficient steam 
should be on hand to set the steam jet going; the small pipes are 
used to carry the steam through the furnace and the large pipe of 
the model, which is detachable, to form the connection between the 
furnace and the cask and to conduct the blast into the cask. 

“As has before been stated, in the pitching of large casks the 
superheated steam escapes from a small pipe into a larger one, which 
is connected at one end with the furnace fire and at the other with 
the cask to be pitched. ‘The steam rushing into the cask creates a 
powerful suction from the furnace, by which the products of com- 
bustion from the fire are forced with the steam into the cask. So 
far as the apparatus used in pitching casks is concerned, in my 
opinion, it embodies exactly the same principle as that used in the 

complainants’ apparatus, highly heated products of com- 
170  bustion being used in both cases. In the pitching of small 

kegs, where superheated steam alone is used, the expansive 
force of the steam in the boiler forcing the blast through the pipes 
into the kegs is, in my opinion, the equivalent of the fan blower of 
complainants’ device employed for producing a hot blast for the 
same purpose. Hence, if a fan blower is an essential part of com- 
jlainants’ invention, 1 think its full equivalent is found and used 
in the Krausch machine, both in the pitching of casks and small 
kegs.” 

X Q. 203. In that deposition you answered the following question 
as follows, did you, referring to the patent here in suit? “ X Q. 3. 
As I understand your testimony, you stated that in your opinion 
complainants’ patent covers a blast composed of steam only ; 1s that 
correct? A. Such is my opinion.” 

A. I did. 

X Q. 204. In the same deposition you made the following state- 
ment referring to the same patent, did you? “Since it is impossi- 
ble for their blast to be composed of atmospheric air it is evident 
that they use the word air not in its limited popular acceptation but 
in the wider sense in which it is frequently used, even in some chem- 
ical works, as meaning any substance whatever in a gaseous condi- 
tion.” 
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A. I did use such words, following, however, this remark: “ In 
their specification complainants have spoken of their blast as com- 
posed of heated air and heated products of combustion, and in their 
first claim have used the term heated air.” 

X Q. 205. Is there or is there not some compression of air always 
eaused where a blast of air is propelled by mechanical means 
through any confined channel; and is or is not that compression 
increased by any obstruction in the direct course of the blast, and 
also increased by any increase in the propelling force ? 

A. There is more or less compression of air when it ‘is propelled 
through a confined channel; the compression is more or less in- 
creased, other things being equal, by obstructions in the direct 
course of the blast; the compression is also more or less increased 
by increase in the propelling force, other things being equal. 

X Q. 206. In your answer to X Q. 158 the underscoring in your 
quotation from the patent is not found or indicated in the patent, 
is it, and the underscoring was introduced by you after some suc- 
ceeding questions had intervened, was it not? 

A. The underscoring referred to is not in the patent, and it, 
moreover, was put in after some succeeding questions; the reason 
for this latter was the following: In giving my answer to the 
notary I laid strong emphasis on these words, thinking that he 
would indicate that fact; my attention was not directed to the ab- 
sence of the underscoring until two or three other questions had been 
put. 


Redirect examination by Mr. BANNING: 


R. D. Q. 207. Please quote the words immediately following those 
quoted in X Q. 204. 

A. “ Hence I conclude that by the term ‘ heated air’ complain- 
ants’ patent covers the use of any blast composed of such gases as 
will accomplish the desired object when such blast is applied in any 

way covered by the patent.” 
171 R. D. Q. 208. Please state whether, in order to produce a 
blast that would not burn the casks or kegs, it would be nee- 
essary for the fire to remove all or substantially all the oxygen of 
the air. 

A. It would not be; it is a well-kaown fact, stuted by all the 
chemistries, that a substance cannot burn in air containing even a 
comparatively small amount of carbonic acid gas. Air containing 
no more than one-eighth to one-sixth of its volume of carbonic acid 
gas will extinguish the combustion of a lighted candle. Now, all 
ordinary fuels in burning produce an abundance of carbonic acid 
gas; so that if, in heating the blast for pitching barrels, a large por- 
tion of its oxygen were still left the carbonic acid gas which it would 
gather up from the burning fuel would prevent the injurious action 
of this remaining oxygen. 

R. D, Q. 209. Please state whether, in your opinion, a machine 
constructed exactly like that shown in drawing No. 1, complainants’ 
patent, with the pipe from the fan entering the furnace above the 
grate, would be operative, practical, and fully successful for pitching 
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kegs and casks if the fire chamber, as shown in that drawing, were 
sufficiently filled with coke or other proper fuel? 

A. In my opinion it would unquestionably be successful. 

R. D. Q. 210. Do you find anything in the patent which prevents 
the workmen from properly filling the furnace with fuel ? 

A. I do not; I find nothing in the patent describing the amount 
of fuel to be used, except an intimation that the furnace is to be well 
filled, in the following words of the patent: “This air, rushing 
through the opening d and through the fire which is built upon the 
grate a, is allowed to escape through the passage d’ near the top of 
the furnace.” The underscoring of the words “through the fire” 
are ny own. 

R. D. Q. 211. Please state whether you consider there was any 
patentable merit or novelty in the discovery that a hot blast could 
be applied practically and successfully to the interior of wooden 
vessels at the date of Gottfried & Holbeck’s invention. 

A. In my opinion the discovery that a hot blast could be applied 
to the interior of a wooden vessel for the purpose of heating and 
pitching it practically and successfully was novel and patentable. 


Recross-examination by Mr. PARKINSON: 


R. X Q. 212. How long has it been a well-known fact among 
scientific men that a blast of air driven through ignited coal or coke 
could be raised to an extremely high temperature while being de- 
prived of the properties which are necessary to combustion ? 

A. I cannot say certainly, but it has probably been a good many 
years. 

R. X Q. 213. Has not that information been accessible in scientific 
works for more than a century past? 

A. It probably has been. 

WALTER S. HAINES. 

Counsel for complainants states that no recovery will be asked or 
infringement claimed as to the machine purchased by the defendant 
Moerlein of Conrad Born, of Columbus, Ohio. 


172 COMPLAINANTS Exuipit GOTTFRIED’S CIRCULAR. 


Holbeck & Gottfried’s Pitch Machine, Patented May 3d, 1864. Manu- 
factured by J. F. T. Holbeck, No. 20 W. Randolph St., Chicago, Ill. 


Cut appended to English circular. 


‘= 


In offering this pitch machine to the brewing public we confi- 
dently ask an examination of the simple yet efficient principles upon 
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which it is constructed, believing that when examined there can be 
but one opinion in regard to its superiority over every other pitch 
machine 1n use. 

The accompanying diagram represents an apparatus for pitching 
barrels, especially beer casks. The advantages which this apparatus 
offers are unequalled; it saves 100 per cent. in pitch, 150 per cent. 
in labor, and 200 per cent. in the consumption of the casks. 

In order to be better understood we annex the following descrip- 
tion of the apparatus, together with the method of using it. Figure 1 
represents a longitudinal section made vertically through the middle 
of the apparatus; figures 2 and three are views of the plate by 
means of which the aperture of the barrel is closed up in heating. 


Cut appended to German circular. 
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This apparatus consists of a brick furnace (or, if for transporta- 
tion, an iron one), lined inside with fire-proof brick. The interior 
of the furnace is a cylindrical cavity, C; near its lower part is placed 
the grate, below which is a space for the ashes and above it the 
ehamber which contains the fire and which is closed by an iron 
plate, C, or door. Below is an aperture, d, leading into the ash 
chamber and connecting the fan blower with the furnace. Just 
below the plate covering the fire chamber there is another aperture, 
from which projects a tube, E, inclined slightly downwards. On 
this slides the tube E, the other end of which extends into the cask 
through the plate, Figs 2 and 3, with which the aperture into the 
cask is closed. 

The plate is drawn on the inside over the hole in the cask and re- 
tained in its place by a bar extending across the aperture on the 
outside between the head of the cask and a handle attached to the 
outside of the plate. The object of this plate is to protect the aper- 
ture of the cask against the effects of the heat during the process of 
heating. 

When there is any pitching to be done start a fire in the 

175 cylindrical chamber over the grate, close the top plate, set 
the fan blower in motion, and let the current pass through 

the fire from beneath, carrying the heated air into the cask. ‘The 
fuel consists of coke or charcoal, and must never be allowed to rise 
higher than to within a few inches of the aperture on the side. 
Three minutes will suffice to heat a new barrel of a capacity of 
thirty bbls. sufficiently to combine with the wood the heated pitch 
that is to be introduced. When the cask is sufficiently heated ihe 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 133 


motion of the fan blower is to be stopped, the connecting tube and 
plate to be disconnected. Four gallons of pitch, which, in the mean- 
while, has been brought to the boiling point in a kettle, must be 
poured into each new barrel of the size of thirty bbls. Close the 
man-hole with the original gate, and shake and roll the cask about 
as usual. Old barrels which had been pitched will likewise be suffi- 
ciently heated, and all the pitch dissolved (like hot oil) in three min- 
utes, and, if it has been previously ascertained that the inner surface 
of the cask is sufficiently coated with pitch,it may thus be repeatedly 
renewed for many years without the addition of any more pitch. 

As references we give, among otliers, the following: H. B. Miller 
& Son, Chicago; Schmid, Katz & Leverenz, Chicago; Haas & Powell, 
Chicago; Gottfried & Schoenhofen, Chicago; V. Blatz, Milwaukee, 
Wis.; G. F. Burkhardt, Roxbury, Mass. 

Address letters to J. F. T. Holbeck, machinist, No. 20 West Ran- 
dolph St., Chicago, manufacturer of all kinds of iron-work for brew- 
eries, lithographers’ presses, &c. Safe repairing, sheet-iron work, 
and all kinds of iron-work done to order. Also manufacturer of 
hames. 


Defendants’ Evidence. 


Examination of witnesses in behalf of defendants, under the 67th 
rule in equity, as amended, pursuant to the annexed notice. 


Present: Ephraim Banning, Esq., for the complainant, and R. H. 
Parkinson, Esq., for the defendants. 

By request of the parties it is ordered that these depositions be 
taken by question and answer. 


ConRAD SEIBEL, a witness of lawful age, produced, cautioned, 
sworn, and examined on behalf of the defendants, deposeth and 
saith, in answer to interrogatories propounded to him by R. H. 
PARKINSON, Esq., of counsel for the defendants, as follows: 


Question 1. State your name, age, residence, and occupation. 
Answer. My name is Conrad Seibel; fifty-seven ; 810, 812 and 814 
South Second street, St. Louis, Missouri ; copper and sheet-iron work. 
Q. 2. Please state whether or not you ever had anything to do with 
the manufacture and sale of a pitching machine; if so, where, when 
you began the manufacture and sale, how long you continued it, and 

how the machine was made and operated. 

A. I made the pitching machines and sold them at the 
174. city of St. Louis, Missouri. I began the manufacture and 
sale in 1856. I continued up to this date. This machine here 
(indicating) is precisely the same that I made first, and am still 
making. I made them the samein principle, only different in size. 
It is the only kind that I have made. It is filled with charcoal, 
and it is then placed in a cask and a hose attatched to this machine 
and a bellows, and a fire is set to it. They use the bellows to heat 
up the charcoal, and this to heat up the pitch inside. It is kept on 
till the whole cask is heated and the pitch melted. It takes not 
quite a half hour to melt all the pitch in a cask of thirty or thirty- 
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five barrels. Then the machine is taken out and the cask closed 
and rolled to spread the pitch all around. About five or six or ten 
casks are placed in a row, the bellows (regular blacksmith bellows) 
placed about in the middle—that is, about in front of the middle 
cask with a hose of about twelve feet in length, having one end at- 
tached to the nozzle of the bellows and the other end to the pipe 
entering the bottom of the pan containing the fire. The pan is then 
inserted through the man-hole in the cask, the charcoal having been 
previously lighted, and the wind is blowed into the machine with 
the bellows to get a faster heat, and this is continued until it is hot 
enough to melt the pitch. There is old pitch in the cask when the 
‘ask has been previously used. This is melted by the heat, and new 
pitch is put in after the machine is taken out. The new pitch is 
already melted when they put it in. The man-hole is left open 
while the machine is in the cask—that is, until it gets warm, then 
the machine is taken out and the man-hole is closed. 

I first saw the machine used in this way in 1856. I have a book 
showing the parties to whom I sold. According to my books, which 
I here produce, I sold the following machines: The first or experi- 
mental machine was made in 1876; January 10, 1857, I sold one to 
Zoller & Co., St. Louis; December 8, 1858, I sold one to Thinkeo 
Bros. & Co., St. Louis, Missouri; November 23, 1858, I sold one to 
Hess & Co., of St. Louis, Missouri; November 23, 1858, I sold one 
to Adam Lemp, of St. Louis; November 5, 1857, I sold one to Stach- 
lin, of St. Louis; January 30, 1858, I sold one to Steinhauler, of St. 
Louis; December 9, 1857, I sold one to Julius Winklemeyer, of St. 
Louis; December 13, 1859, I sold one to Longguemais & Co., of St. 
Louis ; January 2, 1859, I sold one to Joseph Schaider, of St. Louis. 
These sales are given from my books, the entries being made at the 
time of the sales. I sold about the same time to other brewers not 
mentioned. I have continued to sell them up to the present time. 
I get orders through commission merchants for other cities. 


(The machine above referred to in the answer of the witness is 
here offered in evidence and marked “ Defendants’ Exhibit Seibel 
Pitching Machine.”) 

Cross-examination waived by Ephraim Banning, Esq. 


CONRAD SEIBEL. 


Louis Scuosstern, of lawful age being produced, cautioned, 
sworn, and examined on the part of the defendants, deposes and 
Says: 

Question 1. State your name, age, residence, and occupation. 

Answer. My name is Louis Schlosstein ; age, 47; I reside at St. 

Louis; I am a brewer. 
175 Q. 2. Please state when and where, if at all, you first used 
or saw used a machine for heating beer casks for pitching, 
and describe such machine. 

A. I saw the first machine working in January, 1859, at Winkle- 
meyer’s brewery, in St. Louis. This was at Julius Winklemeyer’s. 
I worked there at that time. It was the same as the machine which 
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I see here (indicating Defendants’ Exhibit Seibel Pitching Machine). 
I have heard Mr. Seibel’s description of the use of the machine as it 
appears in the foregoing deposition. It is substantially correct, ex- 
cept that we often put in the new pitch before heating the cask and 
instead of after, as Mr. Seibel said, and heated the pitch afterwards 
with the cask. Weused it at Winkelmeyer’s brewery in 1859—that 
is, January, 1859. We pitched between four and five hundred casks 
with the machine that season. I was foreman in Urig’s brewery 
from 1861 to 1865, and I there always used this machine, and since 
1865 in Green Tree Brewery, where I am partner. We have always 
used this machine for fifteen years now. I know that it was used in 
Winklemeyer’s in 1859, for that was the only year that I was work- 
ing there. I was maltster there at that time, and the maltsters had 
the pitching business in their hands. 


Cross-examination by Mr. BANNING: 


X Q. 1. State what other kind of pitching machines have been 
used by your firm and other brewers in St. Louis. 

A. We used Anheuser’s pitching machine for small kegs and hallf- 
barrels—for these only. We are using it now. Some brewers use 
Anheuser’s for large casks. I don’t know of any other being used 
in St. Louis. The Anheuser machine hes a furnace with a coil of 
pipe about two and one-half inches in diameter, there being four 
tiers of pipe, each tier having six pipes curling back and forth. A 
fire is built in the furnace to heat these pipes, and steam passing 
through the pipes from the boiler becomes dry and superheated, 
after which it passes through small pipes into the keg to be heated, 
the same pipe being inserted into the bung-hole of the keg. The 
pipe is so hot that it will burn a paper on the outside. This is the 
way we use it. We only use it for small kegs, but use the other 
machine for the casks. 


Redirect examination by Mr. PARKINSON: 


R. D. Q. 1. With your Anheuser machine how many kegs can you 
pitch an hour? 

A. One hundred and fifty kegs an hour. This is ordinary work, 
or about one hundred half-barrels. 

R. D. Q. 2. In using that Anheuser machine do you have any 
trouble about the burning of the kegs? 

A. None. It is the best machine I ever saw. 


LOUIS SCHLOSSTEIN. 


.* 
Wictt1AM J. Lemp, of lawful age, being duly produced, cautioned, 
sworn, and examined on the part of the defendants, deposes and 
says: 


Q. 1. State your name, age, residence, and occupation. 

A. William J. Lemp; age, 45; St. Louis is my residence; I am a 
brewer. 

Q. 2. Please state whether or not you have used any pitching ma- 
chines for pitching beer casks; and, if so, when and in what city 
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you first used or saw used such a machine, and please also describe 
the machine. 

A. I have used a pitching machine. The first one I used was 

when I was in the employ of my father, Adam Lemp, as fore- 
176 man, in the years from 1857 to 1861, at the city of St. Louis, 

Mo. It was used in the winter season, when we took out the 
casks, the stowing casks for the cellar, and we pitched them. Each 
year we pitched a hundred or two or more; I can’t say exactly— 
that is, we pitched several hundred each year; I can’t state it exactly. 
It worked to our full satisfaction. We had no trouble about the 
burning of the casks. The pitching machine which we used was the 
same as the pitching machine here (indicating the “ Defendants’ Ex- 
hibit Siebel Pitching Machine”). 

By consent of counsel the deposition of Conrad Siebel is here read 
to the witness, whereupon he says further: The machine was used 
by me as described by Mr. Siebel. It was generally in use at that 
time, those years, in the breweries in St. Louis; pretty nearly all of 
them had and used it. 


Cross-examination by Mr. BANNING: 


X Q. 1. How many other pitching machines have you since used, 
how did they operate, and from whom did you get them ? 

A. I have used only one, the Anheuser patent. It heats the cask 
by superheated steam. I got it from William Anheuser, the pat- 
entee. 

X Q. 2. Do you know of any brewers here who have used pitch- 
ing machines in which a current or blast of air was forced directly 
through fire in a furnace and thence out into a cask or keg to be 
heated? If so, please state their names and from whom they pro- 
cured such machines, if you know. 

Question objected to by defendant’s counsel as irrelevant. 


A. I don’t know of any such machines used here, except the 
Seibel. 

X Q. 3. Do you know of the use by brewers here of any other kind 
of pitching machine than the Anheuser and the Seibel fire-pan now 
before you ? 

(Same objection.) 

A. No, sir. 

X Q. 4. What is your firm name and how large a business are you 
doing as a brewer? 

(Same objection.) 

A. The firm name is W. J. Lemp. I am selling now from one 
hundred to one hundred and fifty thousand barrels per year. I 
first reached a hundred thousand barrels a year or two ago; I think 
two years ago. 

X Q. 5. Did you once make an affidavit or statement in reference 
to the importance or value of the Anheuser pitching machine? 


(Same objection.) 
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A. No, sir; not in court. I may have given him, the patentee, a 
few lines saying that the machine worked satisfactorily. I am not 
certain of this. 

X Q. 6. State what you consider to be the yearly value of the 
pitching machine you are using in a brewery as large as yours or in 
one making half as much beer. 


Objected to for the same reason as before and as not in response 
to the direct examination, and the witness is instructed by counsel 
for defendants that he may refuse to make the estimate called for if 
he chooses so to do of his option. 


A. Iam not prepared to answer that question, and therefore I 
decline to do so. 

X Q. 7. That is, you do not desire to answer it since the counsel’s 
objections and suggestions ? 

A. I am not prepared to answer the question now. 


WM. J. LEMP. 


177 Henry Kunz, being duly produced, cautioned, and sworn 
and examined on the part of the defendants, deposes and 
says: 

Q. 1. State your name, age, residence, and occupation. 

A. Henry Kunz; age, 51; I reside at St. Louis; maltster. 

Q. 2. Please state when and where you first used or saw used a 
machine for heating beer casks for pitching and describe such ma- 
chine. 

A. I think I used the pitching machine in 1857—perhaps in 
1856. I was foreman in Urig’s brewery from 1855 to 1858, and I 
used it there; Iam sure I used it in 1857; it was exactly the same 
machine as this one (pointing to the Defendant’s Exhibit “Siebel 
Pitching Machine”). We used it every fall; took the casks out, 
pitched them with this machine, and put them back. I think we 
pitched about two hundred casks at Urig’s brewery in those years— 
that is, two hundred each year. It worked satisfactorily to us. 


By consent of counsel the deposition of Conrad Seibel is here read 
to the witness, whereupon he says further: 


The machine was used by me asdescribed by Mr. Seibel. I think 
I saw the same machine in Winklemeyer’s at the same time—that 
is, Julius Winklemeyer’s. I commenced to run my brewery in 1858, 
when I left there. I used it in my brewery until the new one ap- 
peared—I mean the Anheuser—appeared some years ago; perhaps 
ten or twelve years ago. I have used the Anheuser for small kegs 
and a machine which I made myself for large casks. This latter 
machine was constructed as follows: It was constructed of masonry, 
about two feet and a half wide and four feet long and four feet high ; 
it had a fireplace inside, with a grate bar and ash pit under the 
grate bar. A pipe for the introduction of cold air was inserted 
under the grate bar and connected at the other end with a wind fan. 
Another pipe extended from the other end to the cask, being con- 
nected with the furnace about a foot and one-half above the grate 

18—294 


pee Sc aeeneneeenen 


138 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


bar. This pipe was about four or five inches in diameter, two feet 
long, and was: made solid to the furnace. We filled the fireplace 
with coke, lighted the fire, covered the top of the oven with a tile or 
fire-brick, and then operated the fan. This made a blast, which 
passed up through the fire and out into the cask. I think it was in 
1868 that I got up this machine; it was my own idea; I had it 
built myself; I never saw or heard of such a machine before I made 
my own. I have used this machine up to 1872. I pitched about a 
hundred a year with this machine. I think it takes about ten 
minutes to heat a cask of twenty-five to thirty barrels; might say 
from five to ten minutes. This machine supplies a current of hot 
air and hot superheated steam. 


Cross-examination by Mr. BANNING: 

X Q. 1. If you know of any other brewers who have used pitching 
machines producing a blast of hot air substantially like the machine 
last described please give their names and state when and how long 
they have used such machines. 


Objected to as irrelevant and as not responsive to the direct ex- 
amination. 


A. They use the machine, but with an alteration; some use the 
fan and some produce the draft or blast by a jet of steam, producing 
a vacuum. I have seen that machine in Anton Greisdeck’s brewery; 
Urig has got it; the Excelsior Brewery (Kaellin & Co.) used it; they 

have been using it a number of years up to the present time. 
178 X Q. 2. Do you not consider that brick machine which you 

have been using for large casks as a great deal better and 
more satisfactory in every way than the Seibel machine ? 


Objected to because the witness is not offered as an expert, &e. 


A. Yes; there is nothing to put into the cask but hot air; we 
don’t need the pan ; don’t need the charcoal ; it is no trouble at all 
to heat up the casks in a short time. 

X Q. 3. How long were you in the brewing business ? 

A. In this country I was in the brewing business since 1854 till 
1874; since then have been in the malt business. 

XQ. 4. Are you very familiar with the work of pitching casks ? 


A. Yes. 
HENRY KUNZ. 


FREDERICK Becker, being produced, cautioned, sworn, and exam- 
ined on the part of the defendants, deposes and says: 


Q. 1. State your name, age, residence, and occupation. 

A. Frederick Becker; age, 47; I reside in St. Louis, Missouri; J 
am a maltster. 

Q. 2. Please state when and whiere, if at all, you first used or saw 
used a machine for pitching beer casks, describing the machine. 

A. The first machine I saw was at Winklemeyer’s brewery, in the 
fall of 1859; it was the Siebel pan. They put in some charcoal and 
coke and heated it to a blaze by a fan worked by hand—I mean 
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blacksmith’s bellows ; when we blew in the flame raised up above 
the pan, a kind of blue flame; we usually put the pitch in the cask 
before we put the Seibel pan in it. It was the same—that is, the 
Seibel pan we used then was the same—as this (pointing to defend- 
ants’ Seibel pitching machine). I handled it myself for Julius 
Winklemeyer at that time. The hose from the bellows was con- 
nected to the pipe at the bottom of this pan, and the charcoal was in 
the bottom of the pan and the coke above-the charcoal. I know it 
was in 1859 that I used it, because I came to St. Louis at that time; 
I commenced to work at Winklemeyer’s in August, 1859, and we 
pitched casks that fall with this machine. They had the machine 
when I came there; they told me they used it before that. I saw 
the same machine in 1860 in Koch’s brewery, in this city. 
Cross-examination waived. 


F. BECKER. 


Not being able to complete the taking of the evidence, I hereby, 
with the consent of parties, adjourn the further taking of the same 
until to-morrow, then to be continued at the same place. 


Met pursuant to adjournment, as above stated, on the 21st day of 
April, A. D. 1881, and continued the taking of evidence as follows: 


CHaARLEs G. St1ret, being duly produced, sworn, and examined 
on the part of the defendants, deposes and says: 

Q. 1. State your name, age, residence, and occupation. 

A. Charles G. Stifel; age, 62; residence, St. Louis; occupation, a 
brewer. 

Q. 2. Please state whether or not you have used any pitching ma- 
chines for pitching beer casks; and, if so, when and in what city 
you first used or saw used such a machine. Please also describe 

the machine. 
179 A. I have seen a pitching machine and used it—that is, 
such a one as this (indicating the Defendants’ Exhibit Seibel 
Pitching Machine); it was in 1858 and 1859, I think; I bought it of 
Conrad Seibel; I used it at St. Louis, at my brewery; Mr. Seibel 
asked me what I thought of it, and I told him I would try it. 


By consent of counsel the deposition of Conrad Seibel is here 
read to the witness; whereupon he says further: 


The machine was used by me as described by Conrad Siebel, but 
often the pitching machine is taken out and the new pitch is put 
in and set on fire with a red rot iron and let it burn from three to 
ten minutes, and then close the man-hole. The object of closing 
the man-hole is to extinguish the flame, and the barrel is rolled to 
make the pitch spread around evenly, and thus the pitch cools inside. 
There was no concealment of the use of the Siebel machine: I used 
and recommended it to other brewers; I had no trouble with the 
ashes blowing out into the cask ; I use the same machine to-day and 
have always used it from the first till now; it produces a moderate 
fire with very little flame, such as charcoal will produce under the 
circumstances ; charcoal does not produce much of a blaze. I have 
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got a fan now, instead of a bellows, and I can pitch about forty casks 
a day easy—thirty or thirty-five barrel casks; the day consists of 
nine or ten liours; I keep the machine in use all of the time; I take 
the machine from one cask and put — into another. 

I have been engaged in the brewing business since 1849, and am 
a practical brewer; I am the principal owner of the Stifel Brewery 
Company ; it has been so called for two years; I still own nine- 
tenths of the stock of the company; it was formerly known as the 
City Brewery, and it was in the City Brewery that I first used this 
machine. Our brewery is making from thirty to forty thousand 
barrels a year. 


Cross-examination by Mr. BANNING: 


X Q. 1. How many kinds of pitching machines have you used ? 

A. I think that is the only one that I ever used ; I know I never used 
any other but this for casks or kegs; I have been taking the heads 
out for several years, after I adopted that machine for pitching; I 
am now pitching the kegs with superheated steam, and have been 
doing so for about twelve years or more. 

X Q. 2. Have you ever used any machine which produces the 
blast by forcing air through a fire in a furnace and thence out 
through pipes into the keg or cask ? 

A. No, sir; only in the way stated above. 

X Q. 3. Have you ever used any machine of any kind for heating 
the inside of casks or kegs except the Seibel and Anheuser ? 

A. No; none. 

X Q. 4. Do you know of the use by other brewers here of pitch- 
ing machines in which the blast is produced by forcing air directly 
through fire in a furnace or receptacle outside of the cask ? 


(Objected to as irrelevant.) 


A. No, sir. 
X Q. 5. Then you do not know what inventions others are using, 
do you? 


(Same objection.) 


A. No, sir; at least I have not seen them; I don’t think I have 
seen any of them a pitching. 
X Q. 6. Have you seen any other pitching machine standing idle 
or heard of their use at other breweries here than the Seibel pan 
and the Anheuser machine? 
180 A. Not tomy knowledwe: I might have seen them around 
there without paying any attention to them. I have only 
heard of one, and that was to-day at the bank. Heidderauder told 
me that he had bought one of Gottfried’s machines. 
CHAS. G. STIFEL. 


Not being able to complete the taking of the evidence in the said 
cause, I, with the consent of the parties, do hereby adjourn the fur- 
ther taking of the same until to-morrow, then to be continued at the 
same place. 


-* 
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Met pursuant to adjournment, as above stated, on the 22nd day 
of April, A. D. 1881, and not being able to proceed with the exam- 
ination on account of the absence of the witnesses, I, by and with 
the consent of the parties, adjourn the further taking of the same 
until the 26th day of April, A. D. 1881, then to be continued at the 
same place. 


Met pursuant to the adjournment, as above stated, on the 26th day 
of April, A. D. 1881, and continued the taking of evidence as fol- 
lows: 


LAWRENCE LAMPEL, of lawful age, being produced, cautioned, and 
sworn on the part of the defendants, deposes and says: 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Lawrence Lampel ; age, 49. I reside at St. Louis, 
Missouri. [I am a member of the firm of S. Wainwright & Co. 

Q. 2. Please state whether or not you have used any pitching ma- 
chines for pitching beer casks; and, if so, when and in what city 
you first used or saw used such a machine; and please also describe 
the machine. 

A. I saw the first pitching machine here in St. Louis, Missouri, in 
1857 or 1858. It was the Seibel machine. I saw it in Lemp’s 
brewery. I was at that time employed in that brewery. On the 
14th of November, 1861, I purchased one of the same machines from 
Conrad Seibel, I being then foreman of the brewery of Fritz & Wain- 
wright. I used it that year, and we have used it nearly all the time 
since for the last twenty years. We have one in use now. The 
pitching machine which we used is the same as this (pointing to the 
Defendants’ Exhibit “Seibel Pitching Machine”). 


By consent of counsel, the deposition of Conrad Siebel is read to 
the witness ; whereupon he says: 


The machine was used by us as described by Mr. Seibel, except as 
to length of time occupied in pitching the cask ; it generally takes 
about fifteen minutes to melt the pitch in a cask. It did good work. 
It was in these years—that is, from 1857—in general use in the city 
of St. Louis. 


Cross-examination: 


X Q. 1. How many other pitching machines have you since used, 
how did they operate, and from whom did you get them? 


(Objected to as irrelevant.) 


A. Never have used any other machine except the Anheuser for 
small kegs. The only machines that we have used are the Seibel 
for casks and the Anheuser for kegs. I got the Anheuser machine 
from Mr. Anheuser; bought the right to use it from him. 

X Q. 2. Do you know of any breweries bere where there have been 
used pitching machines in which a current or blast of air was forced 
directly through fire in a furnace and thence out into the cask or 
keg to be heated? If so, please state their names — from whom they 
purchased such machines, if you know. 
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181 (Question objected to by defendanis as irrelevant.) 


A. I have seen the drawings of such machines, but never have 
seen them in use; never have seen any other except the Anheuser 
and Seibel’s. 

X Q. 3. How large a business are you doing in your brewery ? 

A. We made about sixty thousand barrels last year. 


LAWRENCE LAMPEL. 


Henry Antnony, of lawful age, being produced, cautioned, 
sworn, and examined on the part of the defendants, deposes and 
says: 

Q. 1. State your name, age, residence, and occupation. 

A. My name is Henry Anthony; age, 48; I reside in St. Louis, 
Mo.; brewer is my occupation. 

Q. 2. Please state whether or not you have used any pitching 
machine for pitching beer casks; and, if so, when and in what city 
you first used or saw used such a machine; and please also describe 
the machine. 

A. I have used the Seibel pitching machine; I first used it at St. 
Louis, Missouri, in 1859, at Charles Stifel’s brewery ; I was working 
there at that time as first cellar-man, in the cellar; I only worked 
there about eight months—one season; in 1862 I worked at the 
Lafayette Brewery, and we used it there; in 1863 I went into busi- 
ness for myself, and used it up to 1872 or 1873, at which time we 
commenced to use the Anhetser patent; it was just the same as 
this (indicating the Defendants’ Exhibit Seibel Pitching Machine), 
blowing air through the fire and so heating up the cask. 


By consent of counsel the evidence of Conrad Seibel is read to 
the witness, and he then says: 


The manner of the using of said machine as described by Mr. 
Seibel is the same as that used by us at the different places referred 
to; at the same dates almost all the large breweries in this city used 
the same machine. 


Cross-examination : 


X Q. 1. How many other pitching machines have you since used, 
how did they operate, and from whom did you get them ? 

A. I have used no other one except Anheuser’s. 

XQ. 2. Do you know of any breweries here where there have 
been used pitching machines in which a current or blast of air was 
forced directly through fire in a furnace and thence out into the 
cask or keg to be heated? If so, please state their names and from 
whom they procured such machines, if you know. 


(Question objected to as irrelevant.) 


A. I have never read or heard of any such machines; the only 
machines | know of are the Siebel and the Anhueser. 


bye 
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X Q. 3. What is your firm name, and how large a business does 
your brewery do? 
A. Anthony & Kuhn; we sell about thirty-two to thirty-five 


thousand barrels. 
HENRY ANTHONY. 


I, W. B. Homer, notary public, whose term of office expires May 
3d, 1881, within and for the city of St. Louis and State of Missouri, 
do certify that in pursuance of the annexed notice came before me 

at my office, No. 314 Olive street, in the city of St. Louis and 
182 State of Missouri, Conrad Seibel, Louis Schlosstein, William 

J. Lemp, Henry Kunz, Frederick Becker, Charles J. Stifel, 
Lawrence Lampel, and Henry Anthony, who were by me severally 
sworn to testify the truth, the whole truth, and nothing but the 
truth of their knowledge of the matter in controversy aforesaid ; 
that they were examined and their examinations reduced to writing 
and subscribed by them respectively in my presence on the days 
and at the place in that behalf aforesaid, and their said depositions 
are herewith returned. 


Given at the city of St. Louis and State of Illinois this 26th day 
of April, A. D. 1881. 
W. B. HOMER, 
Notary Public and Acting Special Examiner. 


Depositions taken on behalf of defendants, before John E. Burke, a 
notary public, at the office of Adam E. Schatz, No. 908 Third 
avenue, New York city. 


Present: Hubert A. Banning, in behalf of complainants; Robert 
H. Parkinson, in behalf of defendants. 


Joun C. G. Hupret, being duly sworn, testifies as follows: 


Q. What is your name, age, residence, and occupation ? 

A. My name is John C. G. Hupfel; 38 years of age; reside — 140 
E. 37th street, New York city, and my occupation is a brewer; have 
been such for twenty-two years. 

Q. Please examine the volume now before you and state to whom 
it belongs. 

A. It belongs to me. 

Q. How long have you owned it, where did you obtain it, and 
what was your reason for obtaining it? 

A. I bought it in 1876 or 1877, I can’t state which. I obtained it 
from L. W. Schmidt, a German book-seller, in New York. I wasa 
subscriber for the work at the time and did not have back numbers 
and I obtained it bound to fill up my set. 

Q. State whether or not you were receiving the current volumes 
of this work as a regular serial publication at the time you pur- 
chased it. 

A. Yes. 
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Q. Did you or did you not purchase this in the ordinary course 
of trade of a book dealer as the volumes of the work under this title 
for the years in which this purports to have been published ? 

A. Yes, sir; I purchesed them in that way. They were back 
numbers and I did not have them and I wanted to get them. There 
was no use in having half a volume. 


The volume above referred to, being a bound volume containing 
or purporting to contain several serial numbers of Der Bier-Brauer of 
1859, 1860 and 1861, bearing upon the several title papes above the 
respective dates the words “ Leipzig, verlag von Otto Spamer, 1861,” 
is here produced and offered for inspection of the respective counsel, 
and by consent of counsel the unbound number admitted by coun- 
sel to be a duplicate of the number bearing date 1861, found in said 
bound volume, is substituted therefor, to have same effect as if said 
bound volume was offered in evidence and produced; which said 
unbound number is here offered in evidence and marked Defendant’s 
Exhibit “ Der Bier-Brauer, 1861.” It is understood, however, that 
the consent to the substitution of the unbound number is not to be 
taken as a waiver of any of the objections that may be made at the 
end of this deposition to the relevancy or competency of the bound 

volume above named. 
183 Counsel for complainants objects to the introduction in evi- 
dence of the bound volume of the Bier-Brauer above offered 
in evidence, first, because it is not shown that it was published at 
the date appearing upon it; and, second, because it does not appear 
that the same is a public work or was circulated as such, so as to 
make it proper evidence under the statute relating to publications, 


prior to the date of the patent. 
JOHN C. G. HUPFEL. 


Joun H. TiMMERMAN, a witness produced by the defendants, being 
first duly sworn, testified as follows: 

Q. 1. Please state your name, age, residence, and occupation, and 
what acquaintance, if any, you have with the German language. 

A. My — is John H. Timmerman; age, 35 years; residence, 
305 E. 53rd street, New York city; occupation, bank secretary; I 
went to school in New York city, in which the German language 
was taught, from my fourteenth year; I read and write and talk the 
German language. 

@. 2. Please examine Defendant’s “ Exhibit Extract from Der 
Bier-Brauer, 1861,” marked under the hand and seal of Daniel Kelly, 
notary public, and state, if you recognize it, what it is. 

A. I recognize it as my handwriting and acopy of a certain article 
entitled “ Ueber das Austrockmen und Verdichten das Fasser,” pub- 
lished in “ Der Bier-Brauer,” on page 138 of the issue of 1861, being 
Defendant’s Exhibit “ Der Bier-Brauer, 1861, J. E. B.” I copied it 
myself and compared — with the original, and found it was a correct 


copy. 
JOHN H. TIMMERMAN. 
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Unitep STaTeEs OF AMERICA, Pen 
Southern District of New York, f°’ 


I, John E. Burke, a notary public, residing in the city of New 
York, in the State of New York, do hereby certify that the reason 
for taking the foregoing depositions is that the testimony of said 
witnesses is material and necessary for the defendants in the cause 
in the caption of the said depositions named, and that the said wit- 
nesses live and did live at the time of taking said depositions in the 
city, county, and State of New York, the same being at a greater 
distance than one hundred miles from the city of Indianapolis, 
where the court at which it is expected the said causes will be tried 
was appointed by law to be held, to wit, more than five hundred 
miles. 

I further certify that on the 20th day of May, A. D. 1881, I was 
attended at No. 908 Third avenue, New York city, the office of Adam 
E. Schatz, the place of taking such depositions aforesaid, by Hubert 
A. Banning, Esq.,on behalf of complainants, and by Robert H. 
Parkinson, Esq., on behalf of defendants, and the witnesses, John C. 
G. Hupfel and John H. Timmerman, who were of sound mind and 
lawful age, and the witnesses were by me carefully examined and 
cautioned and sworn to testify the truth, the whole truth, and noth- 
ing but the truth, and the depositions were by me reduced to writing 
in the presence of the witnesses and from their statements, and after 
carefully reading over to the witnesses they subscribed the same in 
my presence. I have retained the said depositions in my possession 
for the purpose of sealing up and directing the same, with this cer- 
tificate of the reasons aforesaid for taking said depositions, with my 

own hand to the court for which the same were taken. 
184 And I further certify that Iam not of counsel nor attor- 
ney for either of the parties in said depositions and caption 
named, or in any way interested in the event of the said causes 
named in said caption. 

I do further certify that the depositions were taken before me by 
consent of the respective counsel. 

In testimony whereof I have hereunto set my hand and seal this 
20th day of May, in the year of our Lord one thousand eight hun- 


dred and eighty-one. 
JOHN E. BURKE, 
Notary Public, New York County. 


Examination of witnesses on behalf of the defendants, under the 67th 
rule in equity, as amended, at the office of Parkinson & Park- 
inson, No. 75 West Fourth street, Cincinnati, Ohio, the parties ap- 
pearing and agreeing that Daniel Kelly may act as special exam- 
iner herein. 


Present: Thomas A. Banning, Esq., for the complainant, and R. 
H. Parkinson, Esq., for the defendants. 
By request of parties it is ordered that these depositions be taken 
by question and answer. 
19—294 


146 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


Joseru B. BLerrner, a witness produced on behalf of the defend- 
ants, being first duly sworn, deposeth and saith, in answer to inter- 
rogatories propounded to him by R. H. Parkinson, Esq., of counsel 
for defendants, as follows: 

Question 1. State your name, age, residence, and occupation. 

Answer. Joseph B. Blettner; age, 48 years; residence, Cincinnati ; 
and occupation, machinist. 

Q. 2. Please state what experience, if any, you have had in the 
manufacture of furnaces for various purposes, and especially those 
used for the purpose of pitching beer casks, and about how long you 
have been familiar with the manufacture, sale, and use of pitching 
machines in which a blast of air is driven through the furnace and 
thence through pipes to the keg or cask to be pitched. 

A. More or less of our work is brewery work. I have done re- 
pairings in breweries and new work for the last twenty years. It 
has been fully ten years since we have been doing repairs to pitch- 
ing machines, and been up to nine years since we have been build- 
ing them ; I think it was between sixty-five and sixty-six that I saw 
the first pitching machine. I have known blast furnaces and fur- 
naces for heating and for melting since 1849; this was at Lawrence- 
burg, Indiana; I have also known them at Cincinnati, Newport, 
Ky., Portsmouth, Ohio, and Wheeling, West Virginia; we have used 
these for the last twenty years to melt iron here in Cincinnati. 

Q. 3. How long and how extensively have you known of the use 
and sale here in Cincinnati of pitching machines for pitching beer 
kegs and casks, which machines were so constructed as to drive a 
blast of air, propelled by a blower, through the furnace and thence 
through a connecting pipe into the keg or cask to be pitched ? 

A. For pitching kegs it has been since sixty-five or sixty-six, for 
pitching casks it has been about sixty-nine or seventy, when I saw 
the first cask pitched by machine; this was a different construction 
of machine; it was done by superheated steam ; it wouldn’t fill the 
bill; it was used at Windisch, Mulhauser & Brother’s. From the 
time the first machine I knew was gotten up it was about two years 
before any was sold, and after that they have been getting 

them up as fast as they could get them in amongst all the 
185 brewers. 

Q. 4. How long and extensively have you been engaged in 
the manufacture of these machines and to what parts of the country 
have you sent them during that time? 

A. For eleven years, and have sent them to Ohio, Indiana, Ken- 
tucky, and West Virginia. I don’t think we ever made more than 
seven or eight during this time; these were new machines. Besides 
this we repaired a great many, but we were not especially engaged 
in this business. ; 

Q. 5. Do you know whether others were made by other esiab- 
lishments here in Cincinnati during this time; and, if so, how ex- 
tensively ? | 

A. I know of one establishment which made about the same num- 
ber as we, and one other establishment I know of as making one. 
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Exhibit “ Blettner Sketch Vogt Machine.” 
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Q. 6. By whom were the first machines of this character, of which 
you knew, manufactured and introduced ? 

A. The first pitching machine which I saw in use in this city was 
the Vogt machine, from Louisville. This is the kind of a machine 
we afterwards repaired and built. About two years after this ma- 
chine was introduced here there was a pitching machine introduced 
here said to have come from Baltimore, and the machine was differ- 
ently constructed from the Louisville one. I couldn’t tell who man- 
ufactured these machines. The Gambrinus Stock Company had this 
first machine. 

Q. 7. Will you please make a rough draft of this Vogt machine 
as you first saw it here in Cincinnati and have it marked as an ex- 
hibit in the case, at the same time explaining its operation ? 

A. I have made and produced the draft. A is the inlet of the 
air driven by a rotary blower through pipe connections; Bis a 
chamber under the grate bars to distribute the blast so as to get the 
heat all over the grate bars; C is the grate bar; D is a chamber for 
coke; E is the outlet for the hot air for the keg; F is the keg itself 
that the pitch is heated in; G is the platform that supports the fur- 
nace and keg; H is a screw that raises and lowers the keg; I is a 
hinge that permits the upper part of the furnace to be turned back 
to feed the fire; K is a lock to hold the top down while the furnace 
is in operation. 


The drawing here referred to is offered in evidence and marked 
“ Blettner Sketch Vogt Machine,” and is as follows: 


(Here follows diagram marked p. 186.) 


186 (. 8. Of what materiai was this furnace made? 
A. Of cast iron, except the bolts and nuts, which were of 
wrought iron. 

Q.9. Have all the machines made by you been of this same con- 
struction as described and as shown in the sketch? 

A. Yes, sir. 

Q. 10. Have you any knowledge or experience as to the advantage 
or disadvantage of forcing the blast of air beneath the grate, as com- 
pared with introducing it above the fire? 

A. Ihave; by using our cupola by blowing above the coke we 
would have no use for it; couldn’t use it at all—that is, for melting 
iron in this way. My opinion is that any pitching machine where 
the cold blast would strike above the coke and be discharged above 
the coke so it wouldn’t strike the coke would be useless. 

Q. 11. Is there or is there not any advantage in having the top of 
the furnace converge to the exit pipe, as shown in the drawing of 
the Vogt machine, as compared with having the exit pipe at the 
side and constructed in the manner shown in the Holbeck & Gott- 
fried patent of May 3, 1864? 

A. The only advantage there is, I think, that a furnace lined with 
fire brick can be kept in repair cheaper than the iron one; at the 
same time the Vogt machine has a keener discharge. ‘This is the 
advantage it would have in being discharged. 
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Q. 12. When did you first learn that it was claimed that the Gott- 
fried & Holbeck patent, here in suit, covered the Vogt or other ma- 
chines made and used here? 

A. In 1878; this was the first I ever heard of the Gottfried 

patent. 
187 Q. 13. Did you ever see or know of any pitching machines 
having the blast from the blower introduced above the fuel, 
as shown in the drawing of the Holbeck & Gottfried patent of May 
3, 1864? 

A. No,sir; I never saw one; I haven’t seen one yet up to this day 
with the blast above the fuel. 

Q. 14. When did you first know of any pitching machines pur- 
porting to be made by Gottfried & Holbeck or under their patent, 
or any machines marked under their patent ? 

A. The first machine I ever saw with their brand on was about 
one year ago, in the spring of 1880. I had no idea that Gottfried 
& Holbeck had a patent on a pitching machine before 1878; this 
was the first I ever heard of them; the first machines that I ever 
knew that purported to have been made by them or under their 
patent was in the spring of 1880. 

Q. 15. You have referred to blast furnaces with which you have 
been familiar since 1849, as used for other purposes than that of 

itching casks; please state how these furnaces were constructed, 
hots the blast was applied to them, and how, if at all, they differed 
in construction and mode of operation from the pitching machines 
which you have described as the Vogt machines. 

A. The furnace that I have been speaking about I have been ac- 
quainted with since 1848; has the blast the same, and we used a 

fan blower, also a rotary blower; they connected above the bottom ; 
we used a tight bottom in place of grate bars; the reason of the tight 
bottom is to hold the melted iron; the construction of the furnaces 
is about the same, only in the place where we catch the blast in 
pitching we allow it to exhaust; the top is not covered; the reason 
we don’t receive the blast close to the bottom is because we have to 
have an iron chamber there to hold the melted iron, and it 
wouldn’t do to blow into the melted iron, and the distance from 
the bottom is according to whether the work to be done is heavy 
or light, the lighter work being closer to the bottom; we want the 
blast connected as near the bottom of the fuel as possible, and it is 
always below the surface of the fuel. 

Q. 16. Will you make a sketch showing these blast furnaces as 
you saw them used from 1849 on, and make it an exhibit in this 
case ? 

A. I_ have, and now produce such a sketch A represents the fur- 
nace; B B, the inlets for the air from the blowers; C, the top of the 
fuel when placed in the furnace; D, the outlet through which the 
melted iron is thrown, and E F, the columns on which the furnace 
rests; this furnace is lined with fire brick and its bottom packed 
with clay; the top is left open; F is the opening for putting in fuel. 


iss 


Defendant’s Exhibit “ Blettner Sketch Blast Furnace No. 1.” 
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The sketch here referred to is offered in evidence and marked 
Defendant’s Exhibit “ Blettner’s Sketch Blast Furnace No. 1,” and is 
as follows: 

(Here follows diagram marked p. 188.) 


188 Q. 17. Please state about how extensively you saw blast 

furnaces in this country constructed and operated as de- 
scribed in your last answer prior to 1860, and whether or not they 
were, prior to that time and during the period from 1848 on, used 
with ordinary publicity. 

A. Well, it is pretty hard for me to tell. I suppose that ten mil- 
lions of dollars wouldn’t pay for them. I have seen forty or fifty of 
them prior to 1860. ‘They were during said period used with ordi- 
nary publicity. 


Cross-examination by Mr. BANNING: 


X Q. 18. About how high were these blast furnaces that you have 
been describing and which you have represented in this drawing 
and which you say you have seen in use since 1848? 

A. The height of these furnaces is in some cases thirty feet and 
up to fifty feet. The height of the fuel service was in some cases 
eight feet and on up to about twelve feet. 

X Q. 19. About how wide were they in diameter? 

A. It varies from two to six feet in diameter. 

X Q. 20. About how much would it cost to build one of them ? 

A. From two hundred dollars to two hundred and fifty thousand 
dollars. I saw one of these machines about 1860, just before the 
war, at Frankfort, Kentucky, which was about eighteen inches in 
diameter and thirty inches high, and which was used for melting 
from ten to twenty-five pounds of iron. In giving the prices above 
I had reference to the blast furnaces and cupolas for melting ore 

and iron. 
189 X Q. 21. What kind of fuel was used in these furnaces, and 
how was the ore put in? 

A. In blast furnaces we use stone coal in some of them; in others, 
charcoal. In cupolas for melting iron for foundry purposes we use 
coke. First is put in a layer of coal or coke; then a layer of ore or 
iron, then a layer of coke or coal, alternating fuel and iron, till the 
furnace is charged; and as it burns out we keep feeding in in the 
same way at the top. 

X Q. 22. Are you a member of the firm of Fritsch, Burkhardt 
& Co.? 

A. It is now Fritsch & Blettner, formerly Fritsch, Burkhardt 
& Co. 

X Q. 23. About how long ago was the firm first established ? 

A. About twenty-one years. 

X Q. 24. Did your firm ever build a pitching machine for Jolin 
Kauffmann, of this city ? 

A. A portion of one. 

X Q. 244. When was that? 

A. It must have been somewhere near 1868 or 1869. 
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X Q. 25. Was that the first one your firm built or partially built 
for him ? 

A. Yes, sir. 

X Q. 26. Has your firm, or any member of it, guaranteed or in 
any way agreed to protect any brewer or brewing company from 
damages under this Gottfried & Holbeck patent? 

A. The way the question is asked I would have to say no, but 
they asked us if we would assist them in case of any trouble, and 
we said we would. 

X Q. 27. Who asked you? 

A. The Crescent Brewing Company, of Aurora, Indiana, and 
Hack & Simon, of Vincennes, Indiana. 

X Q. 28. Why do you think or why have you given it as your 
epinion that a pitching machine in which the air was introduced, 
as represented in figure 1 of the drawings of the Gottfried & Hol- 
beck patent, would not prove operative or useful ? 

A. The reason is the blast is drawn above the coke. 

X Q. 29. If the specification of the patent says that the opening 
for the introduction of air may be “either below the grate or above 
this grate,” would you understand that the patentees had given you 
any choice as to the location of this opening? 

A. If it reads that way I would; I would understand that they 
left it to my judgment. 


Defendant objects to the last foregoing question as irrelevant and 
incompetent, and especially as the witness has not been offered, 
qualified, or examined in direct examination as an expert on the 
construction of patents, specifications, or other instruments. 

This objection is here noted by consent, to have effect as if entered 
before the answer. 


Redirect examination by Mr. PARKINSON: 


R. D. Q. 30. You have referred in your cross examination to 
cupola furnaces. How long have you known of the general public 
use in this country of such furnaces? 

A. To my knowledge, about thirty years. The drawing which I 
have made shows one form of a cupola furnace, and I will make a 
sketch of another form, which I have also seen in use in this coun- 

try during the last thirty years. In this drawing which I 
190 now produce, A represents the furnace; B B, the openings 

for the introduction of air from the blowers; C, the opening 
through which the fuel and material to be melted are introduced ; 
D D, openings at the top through which the hot air and gases es- 
cape; E, the opening from which the melted iron is drawn; and F 
F, the columns on which the furnace rests. These furnaces were, 
say, from twenty-five to forty feet in height and from three to six in 
diameter, and were charged in the same manner as represented in 
my first sketch, Defendant’s Exhibit “ Blettner’s Sketch, Blast Fur- 
nace No. 1.” 

R. D. Q. 31. What was the reason that you agreed to assist in the 
defence of the suit against Crescent Brewing Company and Hack «& 
Simon, referred to in your cross-examination ? 
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Defendant's Exhibit.“ Blettner Sketch Blast Furnace No. 2.” 
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A. When these parties ordered these machines they wrote to us 
they were informed by a Chicago party that they claimed a patent 
on that machine. We wrote back to them that we built the Louis- 
ville machine, and that we didn’t know that there was any patent 
on the Louisville machine, and made several inquiries and efforts 
to find out if there was one, but were never able to find out about it. 
They then asked us if they were sued would we assist them, and we 
replied we would. Hack & Simon made their request in the fall of 
1878. 

R. D. Q. 32. Who made the machines used by the Crescent Brew- 
ing Company and Hack & Simon? 

A. Fritsch & Blettner. 

JOSEPH B. BLETTNER. 


The sketch referred to in redirect answer thirty is offered in evi- 
dence and marked Defendant’s Exhibit “ Blettner Sketch Blast Fur- 
nace No. 2,” and is as follows: 


(Here follows diagram marked p. 190.) 


191 HERMANN Reutt1, of lawful age, being first duly sworn, as 
hereinafter certified, deposes as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Hermann Reutti; age, 47 years; residence, Hamilton, Ohio, 
and occupation, maltster. 

Q. 2. Please state what experience, if any, you have had in brew- 
ing, and what opportunities, if any, of becoming acquainted with 
the methods in machinery used for pitching beer casks and kegs. 

A. That is my trade; I am a brewer and have been in the busi- 
ness since eighteen hundred and fifty; we had to pitch a great 
many and tried to have them done as cheap as possible; we used a 
pan for casks and for kegs a furnace of my own invention; I used 
my furnace as early as eighteen sixty-eight. 

Q. 3. Please describe what you term your furnace and where it 
was used in eighteen sixty-eight; and if it has been used elsewhere, 
please state at what place or places. 

A. The first furnace we used was made of galvanized iron and 
lined with fire brick ; there was a top on it which could be taken off 
to feed the fire; the top may have one or two pipes; the first built 
had but one; we forced the blast through the pipes by means of a 
bellows; at first we used a blacksmith’s bellows and after a rotary 
blower; we first used rubber hose for carrying air from the bellows 
to the furnace, then a pipe; the pipe or hose is connected to the 
bottom of the furnace and below the fire; the blast was driven 
through the pipe at the top, entering the bung-hole of the keg; it 
was used in sixty-eight at Hamilton in Peter Schwab & Co.’s brew- 
ery, and is still used there, and it was also used by many brewers in 
Cincinnati as early as sixty-nine and seventy, and have been used 
here ever since; they are sometimes made of different material, but 
the principle is the same. 
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Q. 4. What other make of pitching machines driving the blast of 
air through the furnace and thence through a pipe into the keg did 
you know of as being used in or about Cincinnati ? 

A. The only one I saw was the Vogt machine, and this not till 
two years after; at that time there was none in practical use here, 
at St. Louis, or Chicago, or anywhere else—I mean in eighteen hun- 
dred and sixty-eight; I know positively none was used at this time 
in Cincinnati, and was informed none was in usein St. Louis or Chi- 
cago also. 

Q. 5. State whether the uses of your machines and the Vogt ma- 
chine to which you have referred were secret or public uses; by 
public I refer to ordinary publicity as distinguished from conceal- 
ment. 


Objected to as incompetent and immaterial, and for the further 
reason that the witness can only state facts, and it is for the court to 
give their legal effect. 

A. I don’t know anything about the Vogt machine; after using 
mine for about a year the man that made my iron-work and helped 
me to get up my machine wanted us to take a patent out on it, 
which we got in April, seventy; my machine was used openly in 
the yard, and I invited the Cincinnati brewers up to see it, and they 
had some made like it. 

Q. 6. Did you ever know of any machines made by Gottfried and 
Holbeck, or either of them, or purporting to be made under their 

patent, being introduced either in this region or elsewhere ? 
192 A. Not at that time; when I got my patent out we were 

informed of the Gottfried & Holbeck patent, which my attor- 
ney said did not interfere with mine; I have not to this day seen a 
machine made by Gottfried & Holbeck or purporting to be made 
under their patent. 

Q. 7. Look at the drawing of the Holbeck & Gottfried patent No. 
42580 and state whether or not you have ever seen a pitching ma- 
chine constructed as shown in that drawing. 

A. No, sir. 

Q. 8. Have you ever seen one with the blast from the fan brought 
in above the fuel, as there shown ? 

A. No, sir. 

Q. 9. How would a machine constructed as shown in this draw- 
ing compare, in your opinion, in respect to the amount and thor- 
oughness of work which it could do in a given length of time, and 
in respect to acceptability and salability in the market, with a ma- 
chine constructed either like yours or the Vogt machine? 

A. I honestly believe if the brewers had a machine like that shown 
in the drawing they would rather pitch in the old way than use 
such a machine. After an hour the fire would break out on all 
sides in such a machine. My machine or Vogt’s would sell ten to 
one of the Gottfried & Holbeck. Mine can be easily transported 
anil can be put up anywhere, and can be operated in a half hour 
and run by any green hand or common laborer. I think the Gott- 
fried & Holbeck machine gets too many licks when it is in use for a 
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short time. Nobody uses the machine in the form shown in the 
drawing. A machine like mine could do ten times as much work 
as one like that shown in the drawing. The Gottfried & Holbeck 
machine can only pitch hogsheads or casks and cannot be used to 
pitch kegs. 

Q. 10. Is there any advantage or disadvantage in bringing the 
blast of air above the fuel, as compared with bringing it below the 
fuel ? 

A. Of course, the blast brought in below the fuel sets all the fuel 
on fire and gives so much the more heat, which is what we want. 
You have never seen a blast furnace or any furnace of that kind 
where the blast is brought in above the fuel. It is always brought 
in below. 

Q. 11. When did you first hear that it was claimed that your 
pitching machine or the Vogt pitching machine were infringements 
of the Gottfried & Holbeck patent ? 

A. About three years ago, when suit was brought in Indianapolis. 

Q. 12. Look at exhibit of “ Blettner Sketch Vogt Machine” and 
state how it compares with what you have referred to as the Vogt 
machine, assuming the pipe A to be connected with a blower. 

A. It is the same as I bave seen in use here. 

Q.-13. What is your opinion, based on your experience in pitch- 
ing casks, as to whether it is an advantage or pfren, nenarsmee to ignite 
the pitch, and what, so far as you know, is the general understand- 
ing among brewers upon this point ? 

The latter part of the question objected to as calling for mere 
hearsay. 

A. It is always better to set the pitch on fire. It kills all the bad 
smell, mustiness, and acids and prevents any pitchy taste. This is 
the general understanding among brewers. 

Q. 14. About when did brewers in and about Cincinnati be- 
193 gin to ship their beer in larger quantities in kegs and to pitch 
their kegs frequently ? 

A. Since about eighteen seventy ; before this time there was little 
beer shipped in kegs—mostly all in half barrels and whole barrels. 

Q. 15. How did the quantity of beer made and sold, and especially 
shipped in this region, after the war of the rebellion compare wit 
that before the war? 

A. About ten to one. There was little lager beer made before the 
war as compared to what is now made. By ten to one I mean with 
what is now made and sold. Immediately after the war there was 
double the amount made and sold; at least here in Cincinnati. 

Q.16. Prior to the war was it customary to pitch the kegs as 
frequently as it has been since they have shipped more in kegs? 

A. No; it was more troublesome and expensive to pitch them then. 

Q. 17. How often did they have occasion to pitch them, say, about 
eighteen sixty-one or sixty two, and how often do they have occa- 
sion to pitch them now ? 

A. About sixty-one they generally pitched them every spring ; 
kegs now used about town are pitched about twice a year. Those 
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which are shipped South are pitched every time they are shipped ; 
the same is true wherever they ship them, but most are shipped 
South. : 


Cross-examination by Mr. BANNING: 


X Q. 18. Please state whom the patent covering the machine 
about which you have testified as having been made by you in 
eighteen hundred and sixty-eight was issued to. 

A. To myself and Phillip Winkelhaus; it is dated April 19, 1870, 
and numbered 102,156; we used it for a considerable time before 
applying for a patent. 

X Q. 19. Do you have any interest in it now? 

A. I own half of the patent vet. 

X Q. 20. State what machine, in your opinion, is the best ever 
made for pitching kegs or casks. 

A. I can’t tell you that; I have been out of the brewing business 
for six years and expect they have made improvements during that 
time. 

X Q. 21. So far as you are acquainted with pitching machines, 
which do think is the best? 

A. I think those now in use in Cincinnati, with two nozzles, are 
the best. 

X Q. 22. As I understand, you have said that you considered the 
machines in use in Cincinnati the same as your machine? 

A. They are on the same principle. 

X Q. 25. Do you not, then, consider your machine the best ? 

A. I think it is as good as any of them. 

X Q. 24. In saying that you did not considera machine built like 
the drawing of the Gottfried & Holbeck patent a useful or operative 
one did you not have in mind a machine built of brick and square 
in form ? ' 

A. Yes, sir; a machine built like the one in the drawing—of 
brick and square in form—would not last long or answer the purpose. 

X Q. 25. As I understand, you expressed this opinion without ever 
having seen or used a machine constructed under this patent? 
194 A. Yes; my opinion is that this machine is only con- 

structed to pitch big casks, but the others are constructed for 
the purpose of pitching kegs; I never saw or used such a machine 
as referred to in the question. 

X Q. 26. If it is stated in the Gottfried & Holbeck patent that the 
air from the blower may be introduced into the furnace either below 
or above the fire grate would you consider that a person in build- 
ing a machine under that patent was confined to any particular 
location for introducing the air? 

Objected to as incompetent, as involving a question of legal con- 
struction, and because the witness has not been offered, qualified, or 
examined in direct examination as an expert in the construction of 
patents, specifications, or other instruments. 

A. I don’t know; I don’t know how it is with patents, whether 
he is strictly bound by what is said there. 
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X Q. 27. Do you not consider the present way of pitching kegs 
and casks by use of a machine a very great improvement over the 
old way of pitching them, where the heads are taken out? 

A. I do, sir; it saves them at least twenty-five per cent. on coop- 
erage and labor. 

X Q. 28. Did not yourself and co-patentee send out a circular to 
the brewers a few years ago representing the merits of your inven- 
tion and offering them licenses under your patent for certain amounts 
named in the circular letter? 

Objected to as incompetent and irrelevant. 

A. We did. 

X Q. 29. Were the amounts named in that cireular, in your opin- 
ion, fair and reasonable for a license under your patent ? 


Objected to as irrelevant and incompetent. 


A. I don’t know any more what they were, but I think they were 
fair and reasonable; Mr. Schwab, who had bought out Mr. Winkel- 
haus’ interest, and a lawyer who had some interest in it got up the 
circular; I took no interest in it, but saw the circulars and agreed to 
give them half of what they could make out of it. 

X Q. 30. Did not the amount named in those circulars range from 
fifty dollars to five hundred dollars per year fora license, depending 
on the size of the brewery ? 

Same objection. 

A. I think they did; that was about seven years ago. 

X Q. 31. Can and will you furnish one of those circulars to my- 
self or to the notary taking this deposition to be used as an exhibit 
in the case? 

Same objection. 

A. I don’t know as I can; I have none of them and don’t know 
as I can get one unless Schwab has some yet; I will get and fur- 


nish one of them if I can. 
HERMANN REUTTLI. 


JoHN KaurrMan, of lawful age, being first duly sworn, as here- 
inafter certified, deposes as follows: 


Q. 1. State vour name, age, residence, and occupation, and are you 
the defendant in the case of Matthew Gottfried e al. against John 
Kauffman ? 

A. John Kauffman; age, 51; residence, Cincinnati; occupation, 
brewer, and I am the defendant in said suit. 

Q.2. How long have you been engaged in the business of brewing? 

A. Since eighteen hundred and forty-six ; part of the time I 
195 was foreman, and have been in business for myself since eight- 
een fifty-six, when the firm was John Kauffman & Co. 

Q. 3. What is your opinion, based upon your experience in pitch- 
ing, as to whether it isan advantage or disadvantage to set the 
pitch on fire when pitching beer casks or kegs? 


remem, 


senate aE 
nilieaitieente ee 


156 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


A. My opinion is that it is an advantage to set the pitch on fire. 
We pitched our casks before Gottfried’s patent was issued with a 
pitching fan. 

Q. 4. When on the stand before you referred to a furnace for 
pitching which you had built upon a plan which you got up 
about eighteen sixty-two; had you ever seen similar furnaces used 
for any purpose before you got this plan up; and, if so, for what 
purpose and how long ago? 

A. I just got it from a blast furnace from a foundry; it was at 
same time, in sixty-two. 

Q. 5. I think you do not understand the latter part of my ques- 
tion. How long ago did you first see similar furnaces used as blast 
furnaces in foundries in any place in this country ? 

A. I saw that in eighteen forty-six, when Wolf & Co. kept the 
foundry on Sycamore and Hunt streets, near the canal. 

(). 6. Have you a sketch of your pitching machine above referred 
to; and, if so, will you produce it as an exhibit in this case? 

A. Yes, sir; I have just had it made. 

The sketch here referred to is offered in evidence and marked 
Defendants’ Exhibit Sketch of Kauffman’s Pitching Machine, and 
is as follows: 

(Here follows diagram marked p. 195.) 


196 Q. 7. Did the blast furnace which you saw in Wolf’s shop 
in eighteen forty-six have any pipe connecting with the 
blower like your pitching machine? 

A. Just the same thing. We have got to have a blower to make 
the hot air; can’t do without it. 

Q. 8. With what does the pipe beneath the grate in your sketch 
connect? 

A. It connects with the blower. 

Q. 9. With what does the pipe at the top connect ? 

A. With the kegs or hogsheads. 

Q. 10. Are the dimensions stated on this sketch substantially cor- 
rect—that is to say, two feet from the top of the grate to the ground 
level, four and one-haif feet from the ground level to the top of the 
fire-brick lining, one and one-half feet additional to the top of the 
cap of the furnace, and three feet in diameter? 

A. They are. 


Cross-examination by Mr. BANNING: 


Q. 11. Was these blast furnaces that you have mentioned as hav- 
ing seen as far back as eighteen hundred and forty-six what are 
called cupola furnaces ? 


A. Of course; else they couldn’t melt the iron. 
JOHN KAUFFMAN. 


Defendants offer in evidence certified copy of a portion of the 
specification, with figures nine to twelve, inclusive, of the drawing 
of English letters patent granted Cochrane and Slate January 3d, 
1850, and numbered 12918, marked Defendants’ Exhibit “ Cochrane 
and Slate English Patent, January 3d, 1850.” 


OPENING F oR COKE. 


FIRE BRICK LINING 6 INCH. 


------3 FEET -----—— 
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197 Derenpant’s Exnuisir CocHRANE AND SLATE ENGLISH 
PATENT. January 3d, 1850. Dan’l Kelly, Notary Public 
and Acting Special Examiner. 


U.S.C. 0. W. D. of 8. D.O. In Equity. 


Marr. GorTTrrigp et al. \ 
v8. & 2984. 
Curis. MOERLEIN & Other Cases. 


DEPARTMENT OF THE INTERIOR, 
UNITED SraTEs PATENT OFFICE. 
[ Notarial Seal Hamilton County, Ohio. ] 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of a portion of the specification, 
together with figures 9 to 12, inclusive, of the drawing in the matter 
of the English letters patent granted Cochrane and Slate January 
3, 1850, No. 12918. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
nineteenth day of March, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[Seal Patent Office United States of America. ] 


E. M. MARBLE, 


Commissioner. 


198 A. D. 1850. No. 12918. 
Cochrane and Slate’s Specification. 
Manufacture of iron pipes or tubes. 


Extract, commencing line 27, page 3—from figure 9 to 12, inclu- 
sive: 

Figure 9 shows a vertical section of the apparatus used for drying 
moulds. Figure 10 is a plan in section taken at A B, in figure 9, 
and figure 11 shows a section taken at C D, in figure 9. Figure 12 
shows a section of another similar apparatus to that shown at figure 
9. This apparatus differs from the preceding only inasmuch as it is 
arranged to dry with the socket end downwards in place of upwards. 
In each of these figures the same letters are used to indicate similar 
parts. E is an external cylinder of sheet metal, having the interior 
cylinder F fixed within it, at the lower part of which is fixed the 
perforated cylinder; in the one case perfurated cone, in the other 
case as is shewn by the drawing. G is a fireplace constructed of 

fire-brick, as shewn, the same being supplied with small coke 
199 at G’,and H H are outlets where the products escape. A 
mould in the mould box is placed in position, as shown, and 
the drying apparatus is lowered over the same; the blast pipe is 
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then inserted and the products produced pass in the direction of the 
arrows, and the mould will become eulaiie dry; and, in like man- 
ner, may similar apparatus be constructed to dry two or more 
moulds at the same time. 

We will now describe the fourth part of our invention, which con- 
sists of employing mechanical means for withdrawing the air and 
vapours from retorts or ovens employed in drying cores used for 
making cast-iron pipes. For this purpose we prefer to employ 
pumps, but other mechanical apparatus may be employed, to with- 
draw the air and products from the ovens or retorts employed for 
drying such cores; by this means the process of drying will be 
greatly facilitated and improved. 

We will now describe the fifth part of our invention, which con- 
sists of causing pipes or tubes of iron to be cast with castings of 
glass. For this purpose we cause the external surfaces of the cores 
employed to be coated with materials which will be caused to run 

into glass by the heat of the melted metal when run into thie 
200 moulds containing such cores,and by which the internal 

surfaces of the pipes or tubes will have coatings of glass there- 
in; and when it is desired that the external surfaces of cast-iron 
pipes or tubes should have coatings of glass thereon, then the in- 
teriors of the moulds are to be coated with materials which will run 
into glass when the melted metal is runintothe moulds. The com- 
pound for forming glass which we prefer to use is as follows: One 
hundred and thirty parts of flint glass, twenty parts of carbonate 
of soda, and twelve parts of boracic acid, which are ground and 
mixed and melted in a glass-maker’s crucible; when the same has 
been cooled it is ground to powder, which is passed through a sieve 
with sixty meshes to the inch; but we do not confine ourselves to 
such mixture, this part of our invention consisting of the means 
of manufacturing cast-iron pipes or tubes coated with glass by ob- 
taining such coatings of glass by the act of casting the pipes. The 
glass composition in the state of powder may be applied in the dry 

or wet state. Ifin the dry state, then the cores or moulds, 
201 or both, may have gum water or other adhesive matter ap- 

plied and the powder be sifted thereon so as to obtain a uni- 
form coating; or the powder may be mixed into a pasty state and 
spread on the surfaces, and such surfaces, being dried, will be ready 
for use, and the act of casting pipes or tubes therein will cause the 
pipes or tubes thus cast to be produced with coatings of glass. 

Ex.: M. McK., J. A. W. 


(Here follows diagram marked p. 202). 


203 Also certified copy of the specification and drawing of En- 

glish letters patent granted Davison and Symington Novem- 
ber 2d, 1843, and numbered 9924, marked Defendant’s Exhibit 
“ Davison and Symington English Patent, Nov. 2d, 1843,” 


a 
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204 DeFENDANT’S Exuipit “DAVISON AND SYMINGT@N ENGLISH 
Patent. November 2d, 1843. Dan’! Kelly, Notary Public 
& Acting Special Examiner. 


U.S.C. C., W. D. of 8. D.O. In Equity. 
Matr. GOTTFRIED ef al. ) 

v8. 
Curis. MoerR_Lein & Other Cases. ( 


(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep Srates Patent OFrice. 
[ Notarial Seal Hamilton County, Ohio. ] 


+ 2982. 


To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and drawing 
in the matter of the English letters patent granted Davison and 
Symington November 2, 1843, No. 9924. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
nineteenth day of March, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 


[Seal Patent Office United States of America. ] 
K. M. MARBLE, 


Commissioner. 
205 A. D. 1843. No. 9924. 
Davison and Symington’s Specification. 
Cleansing and purifying casks, &c. 


To all to whom these presents shall come we, Robert Davison, of 
Brick Lane, Spitalfields, in the county of Middlesex, civil engi- 
neer, and William Symington, of East Smithfield, in the county 
of Middlesex, civil engineer, send greeting: 


Whereas her present most excellent majesty, Queen Victoria, by 
her letters patent under the great seal of Great Britain, bearing date 
at Westminster, the second day of, November, in the seventh year of 
her reign, did, for herself, her heirs, and successors, give and grant 
unto us, the said Robert Davison and William Symington, our 
ex’ors, adm’ors, and assigns, her special license, full power, sole 
privilege and authority, that we, the said Robert Davison and Wil- 
liam Symington, our ex’ors, adm’ors, and assigns, and such others 
as we, the said Robert Davison and William Symington, our ex’ors, 
adm ’ors, or assigns, should at any time agree with and no others, 
from time to time and at all times thereafter during the term of 
years therein expressed, should and lawfully might make, use, exer- 
cise, and vend within that part of her majesty’s United Kingdom of 
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Great Britain and Ireland called England, her Dominion of Wales, 
and the town of Berwick-upon-Tweed, our invention of “a method 

of cleansing, purifying, and sw eetening casks, vats, and other 
206 _—-vessels;” in which said letters patent is contained a proviso 

that we, the said Robert Davison and William Symington, 
shall cause a particular description of the nature of our said inven- 
tion and in what manner the same is to be performed, under our 
hands and seals or under the hand and seal of one us, to be inrolled 
in her majesty’s high court of chancery within six calendar months 
next and immediate ly after the date of the said in-part-recited letters 
patent, as in and by the same, reference being thereunto had, will 
more fully and at large appear 

Now, know ye that, in compliance with the said proviso, we, the 
said Robert Davison and William Symington, do hereby declare 
that the nature of the said invention and in what manner the same 
is to be performed are fully set forth and described in and by the 
following specification thereof, reference being had to the drawings 
hereunto annexed—that is to say: 

The nature of our said invention consists, firstly, in freeing the 
wood of casks and other like vessels, while they are in the course of 
being manufactured and in an unfinished state, from any injurious 
coloring or flavoring matters with which it may be impregnated by 
exposing it to the action of rapid currents of hot air; secondly, in 
freeing casks and other like vessels, after they have been finished 

and in use, from any mould, must, fungi, or other like mat- 
207 ters which may collect on the inner surfaces thereof, partly 

by means of a machinery or apparatus which can be applied 
inside without removing the heads, partly by rinsing, and partly by 
causing rapid currents of hot air to pass through them, and the 
manner in which these two branches of our invention are to be per- 
formed or carried into effect is as follows: 

First. As regards the casks and other like vessels, while they are 
in the course of being manufactured or in an unfinished state, in- 
stead of making them as usual of wood which has been dried or 
seasoned by long exposure to the atmosphere, and is in that condi- 
tion difficult to bend without blistering, we make use of wood in its 
new or green state, in which state it is “formed into staves of the de- 
sired curvature and free from blister, with great facility. We then 
form or “ block off,” as it is called, the casks or other like vessels by 
putting the staves and heads together and binding them by tem- 
porary fastenings, making due allowance for the shrinkage which 
afterwards take place. We next subject these unfinished casks, vats, 
or other vessels to the action of a continuous and rapid current of 
heated air until the wood has exhaled every particle (or nearly so) 
of its natural sap or other aqueous particles with which it may have 
become impregnated, and, this done, the casks are finally hooped 

and finished off in the usual way 
208 The construction of the apparatus by which we produce 
the rapid current of heated air is represented in figures 1, 2, 
and 3 of the drawings. hereunto annexed, figure 1 being a sectional 
elevation, figure 2 a plan, and figure 3 a transverse section of the 


same. 


> q{———— -_ i aa : 
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A is the furnace. aaaare horizontal pipes which extend along 
the sides of the furnace, and b } } pipes of a horseshve form, which 
rise vertically from the horizontal pipes and communicate therewith. 
c is a passage for the inlet to the horizontal pipes of atmospheric air 
from a fan blower or other impelling apparatus; d,a passage for the 
outlet of the heated air from the pipes, which is furnished with a 
sluice-cock, D, to prevent the steam, when used, from passing into 
hot-air pipes; 666 and eee, nozzles, through which the heated air 
rushes into the casks or other like vessels. The arrows indicate the 
course which the air takes in passing to the nozzles. 

Second. As to the cleaning of casks and other like vessels which 
have been in use, we proceed as follows: We first clear them from 
all extraneous matters of a solid nature which may have collected 
on the inside, as mold, must, or fungi, by means of the machine rep- 

resented in figures 4, 5, and 6 of the drawings hereunto an- 
209  nexed, figure 4 being an elevation, figures 5 and 6 plans of 
the same. 

aaa are the standard supports of the machine; b 0 bd, a frame, 
which has its bearings and revolves within the standard supports a; 
cc, a rigger, which gives motion to the frame 0; d, a driving-pulley 
fixed on a horizontal shaft, z, which gives motion to the rigger e¢ 
through the medium of a chain; e f g, an inner frame or cradle, 
which rests in and turns on bearings h / h in the outer frame, 4, 
and on which the cask to be cleansed is placed; i 7%, a ratchet and 
spring lever fixed on the spindle of the cradle f g; & &, springs or 
palls; 72/, fever and chain, which secure the casks on the cradle; m, 
a catch to hold the lever; nn, an inclined plane for causing the lever 
to act on the ratchets; o 0, clutch-handle for throwing the machine 
in or out of gear; p,a plug (shown on an enlarged scale at figure 
11), which fits into the bung-hole and from which is suspended 
inside of the cask a series of cleansing chains separately repre- 
sented in figures 7, 8, 9, and 10, and immediately afterwards 
described. First, there is attached to the plug, by means of a 
staple or eye,a few inches of common chain, g, with a swivel, r, 
in some part of its length. To this chain there is attached, by 
means of a ring, three pieces of large chain s s 8 of about three 

feet each in length, front and side views of which are 
210 given in figure- 7 and 8, and to each of these lengths of 

large chain are attached by a ring three pieces ¢ ¢ ¢ of smaller 
chains, each of about twelve inches long, front and side views of 
which are given in figures 9 and 10, the length and size of the 
chains being always proportionate to the size of the cask or other 
vessel. The action of the machine is as follows: The cask or other 
vessel having been secured in the cradle f g motion is given by the 
horizontal shaft or driving pulley d to the rigger e which causes the 
frame 6 and cradle f g to revolve. As soon as the ratchet and lever 
i i, affixed to the spindle of the cradle, reach the bottom part of the 
machine the lever comes in contact with the inclined plane and 
causes it to act on the ratchet and thereby the cradle to move side- 
wards to the extent of one tooth of the ratchet and so on for every 
revolution; the outer frame makes the cradle or inner frame moves 
21—294 : 
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sideways and completes an additional tooth in the ratchet. The 
chains, meanwhile, by the numerous angular points which they pre- 
sent to the inner surface of the cask, detach whatever foreign sub- 
stances may be adhering thereto. After this cleansing has been 
affected the chains are easily withdrawn from the cask by means 

of the plug to which they are attached. In some cases we 
211 find it advantageous to use shingle, sand, or other granulated 

substance in combination with the chain, or these substances 
may be used separately. We next rinse them well, preferring to 
use, in the case of beer barrels, a small quantity of beer of the same 
sort as that with which it is intended to fill them subsequently; in 
the case of spirit casks this process may be dispensed with, as the 
wood of the casks may have imbibed various noxious matters which 
the mechanical operation of the chains could not remove. We next, 
in order to get rid of such matters also and thus sweeten the casks 
thoroughly, expose them to the action of a rapid current of hot air 
by placing them with their bung-holes over the nozzles ee of the 
hot-air apparatus before described, taking care first to remove the 
corks from the tap holes so that a free passage may be left for the 
aqueous and other vapors generated by the action of the stream of 
hot air. When a very high temperature is found necessary to purify 
the casks from every perceptible taint or must or charr or other bad 
odour it may be found useful to introduce along with or in addition 
to the hot air a small quantity of steam, and for this purpose there 
is a boiler (f, figures 1 and 3), placed over the heating pipes, having 
a pipe (8) furnished with a sluice cock (9), through which the 

requisite supply of steam may be conveyed into the hot- 
212 air exit pipe. The drawings, figures 4, 5, and 6, represent 

only two casks as mounted on the machine, but any number 
of frames and casks may be made to revolve at one and the same 
time by the application in any of the various well-known methods 
of driving pulleys or wheels set in motion by any adequate power. 

And having now described the nature of said invention, and in 
what manner the same is to be performed, we declare that though 
we have spoken of atmospheric air as that which is heated and driven 
in rapid currents into contact with the casks, vats, and other vessels 
to be cleansed, purified, and sweetened, we do not limit ourselves to 
the use of such air alone, but claim a right to the use of any other 
sort of air which, being heated and driven in rapid currents as 
aforesaid, will produce the like effects ; and we declare that what we 
claim is— 

First. The employment in manner aforesaid of rapid currents of 
hot air to effect the cleaning, purifying, and sweetening of casks, 
vats, and other vessels; 

Second. The employment in manner aforesaid of rapid currents 
of hot air in combination with currents of steam ; and, 

Third. The machine hereinbefore described for cleansing the in- 

sides of casks and other like vessels without removing the 
213-214 heads, and all mere modifications thereof by which the 
same peculiar results are produced. 
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In witness whereof we, the said Robert Davison and William 
Symington, have hereunto set our hands and seals this second day 
of May, one thousand eight hundred and forty-four. 

ROBERT DAVISON. L. 8. 
WILLIAM SYMINGTON. Ht s 


And be it remembered that on the second day of May, in the year 
of our Lord 1844, the aforesaid Robert Davison and William 
Symington came before our said Lady the Queen, in her chancery, 
and acknowledged the specification aforesaid, and all and everything 
therein contained and specified, in form above written ; and also the 
specification aforesaid was stamped according to the tenor of the 
statute made for that purpose. 

Enrolled the second day of May,in the year of our Lord one thou- 
sand eight hundred and forty-four. 


Duckworth. Exd.: E. A. M., H. M. H. 
(Here follows diagram marked p. 214.) 


215 Also certified copy of specification and drawing of English 

letters patent granted C. P. Devaux, October 8th, 1835, and 
numbered 6901, marked Defendant’s Exhibit “ C. P. Devaux En- 
glish Patent, October 8th, 1835.” 


DEFENDANT’s Exuipit “C. P. Devaux Ena.iisu Parent. October 
8th, 1835.” Danl Kelly, Notary Public & Acting Special Ex- 
aminer. 

U.S. C.C., W. D. of S.D.O. In Equity. 


Matr. GOTTFRIED ef al. 
vs. + 2982. 
Curis. MoerRLeEIN & Other Cases. 


[ 2-175. ] 
DEPARTMENT OF THE INTERIOR, 
Unirep Srates PATENT OFFICE. 
[ Notarial Seal, Hamilton County, Ohio. ] 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the specification and draw- 
ing in the matter of the English letters patent granted ©. P. Devaux, 
October 8th, 1835, No. 6901. 

In testimony Ww hereof I, E. M. Marble, Commissioner of Patents, 
haye-eAused the seal of the Patent Office to be hereunto affixed this 
hirveteenth day of March, in the year of our Lord one thousand eight 
hundred and eighty-one, and of the Independence of the United 
States the one hundred and fifth. 

[Seal Patent Office United States of America.] _ 

E. M. MARBLE, 
Commissioner. 
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216 A. D. 1835. No. 6901. 
Devauzx’s Specification. 
Smelting iron ores. 


To all to whom these presents shall come, I, Charles Pierre Devaux, 
of Fenchurch street, in the city of London, merchant, send Greet- 
ing: 

Whereas his present most excellent majesty, King William the 
Fourth, by his letters patent under the great seal of Great Britain, 
bearing date, at Westminster, the eighth day of October, in the sixth 
year of his reign, did for himself, his heirs, and successors give and 
grant unto me, the said Charles Pierre Devatx, his especial licence, 
full power, sole privilege, and authority that I, the said Charles 
Pierre Devaux, my ex’ors, adm’ors, and assigns, or such otfers as I, 
the said Charles Pierre Devaux, my ex’ors, adm/’ors, or assigns, 
should at any time agree with, and no others, from time to time and 
at alltimesduring the term of years therein expressed, should and law- 
fully might make, use, exercise, and vend within England, Wales, 

and the town of Berwick-upon-Tweed, the invention of “Cer- 

217 = tain improvementsin smelting iron, stone, or iron ore,” commu- 

nicated to me by a certain foreigner residing abroad, in which 

said letters patent iscontained a proviso that I, the said Charles Pierre 
Devaux, shall cause a particular description of the nature of the 
said invention, and in what manner the same is to be performed, to 
be inrolled in his said majesty’s high court of chancery within six 
calendar months next and immediately after the date of the said in- 
part-recited letters patent, as in and by the same, reference being 
thereunto had, will more fully and at large appear: 

Now, know ye that, in compliance with the said proviso, I, the said 
Charles Pierre Devaux, do hereby declare the nature of the said in- 
vention and the manner in which the same is to be performed are 
fully described and ascertained in and by the following description 
thereof, reference being had to the drawing hereunto annexed and 
to the figures and letters marked thereon (that is to say): 

The improvements relate to the placing or arranging of certain 
apparatus between the ordinary blowing machine and the furnace 
which contains the iron stone or iron ore to be smelted, whereby 

the blast of atmospheric air caused by the ordinary blowing 

218 machinery is forced through and amongst the fuel in a fire 

enclosed in such superadded apparatus, and whereby the 
atmospheric air so forced supports combustion in such fire, becomes 
heated, and in some degree decomposed, and is thence constantly 
forced forward by the pressure of condensed air in the apparatus 

(carrying with it the gas and vapors evolved by the fuel in the fire) 

into and becomes a heated and gaseous blas™to the ordinary furnace 

containing the iron stone or stone ore to be smelted ; great improve- 
ment will take place in the process of smelting iron stone or iron 
ore and fuel saved. 
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In order that the invention may be more fully understood I will 
first describe the arrangement of apparatus constructed according 
to the invention as communicated to me from abroad. I will then 
point out those parts of the apparatus, the peculiar arrangement of 
which constitutes the improvements claimed under the present let- 
ters patent. 


Description of the Drawing. 


Figure 1 represents a longitudinal section of the apparatus con- 

structed according tothe invention for supplying a constant blast of 

heated and partly decomposed atmospheric air, gas, and 

219 vapours to the ordinary furnace containing the iron stone or 

iron ore. Figure 2isa plan (also in section) of the apparatus, 

In each of these figures the same letters indicate the same parts. 
The apparatus I prefer to be arranged as follows: 

The chambers A, B, and C are formed of plates of iron connected 
by screw bolts or otherwise, the joints being properly stopped and 
perfectly secured with ordinary iron cement in order not to leave 
any opening for the escape of the condensed air which they are to 
contain. The chamber A is sufficiently large to admit a man into 
it in order to feed and examine the state of the fire, as hereafter 
described; B is another chamber, into which the man first enters, 
and C is the chamber in the upper part of which a furnace or fire- 
place is constructed. D E are pipes to convey the heated and partly 
decomposed atmospheric air, gas, and vapours from the fireplace or 
furnace, or constructed in C, through the tewyer pipe to the furnace 
containing the iron stone or iron ore. The lower part of the cham- 
ber C forms the ash pit M, which is open to the chamber A so as to 
permit the free passage of air. The chamber A communicates with 

the chamber B by an opening sufficiently large to allow of a 
220 man to pass from one to the other. The chamber B com- 

municates with the atmosphere by a similar opening. These 
openings are covered by doors P P’, which are made of poae of 
iron, and their edges are faced with leather or other material to close 
the same air-tight. These doors can be easily opened when the 
pressure is not greater than that on the outside, as they turn upon 
iron pivots or hinges and open inwards. In these doors are open- 
ings, a a, which are sen with a plate or dise of metal which can 
be turned from the outside or inside, and the openings and plates 
being so formed and arranged that in turning the plates the open- 
ings are uncovered and passage left for the air in A to pass into B 
to equalize the pressure on the two sides of the door P or the air 
in B to pass into the outer atmosphere and to equalize the pressure 
un the two sides of the door P, as is more fully described hereafter, 
in order that the doors P P’ may be opened, On the upper 
part of the chamber A is a valve, L, opening inwards. In the 
chamber C are placed the fire bars F. The sides and part of the 
top of the chamber C above the fire bars are cased with fire 
bricks, which are separated from the plates of iron of which 
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the chamber is formed by several inches of sand or 
221 ashesorany other bad conductor of heat. The conduit pipes 

D and E are formed of iron and lined with brick, stone, or 
other material suitable to bear a high temperature. The pipe E 
may be made to move backward or forward, when required, by means 
of a wheel and collar, as shewn in the drawing, the ends being 
formed so as to fit close by the ends of the pipes in which they are 
inserted when at work. ‘The fireplace C has an opening, G, to feed 
the fire with fuel.and to clean the fireplace when requisite. This 
opening G isshut and opened by means of a small valve, as shewn 
by the drawing. The chamber A communicates with a blowing 
machine of any of the known constructions by the pipe &. This 
communication between the chamber A and blowing machine may 
be at any part of that chamber, as local circumstances may make con- 
venient. In the drawing this communication is shown at one side 
of the chamber A at &. 

from the foregoing description, aided by an examination of the 
drawing, the construction of the apparatus will readily be under- 
stood. | 

I will now proceed to describe the manner of working the 
222 same: A fire being Jighted at F, the door P and the valve L 
being shut, the atmospheric air from the blowing machine 
comes in through the opening &, it fills the chamber A and presses 
against the door P of that chamber A, and also on the valve L, and 
thereby keeps the same closed by the pressure of the condensed air. 
The air forced into the chamber A, in filling that chamber and also 
the ash pit M, presses up through the fire at F and supports com- 
bustion ; it is pressed forward, carrying with it the gas and vopours 
evolved by the fuel. This partly decomposed air, gas, and vapours 
are forced into the smelting furnace where they operate more effect- 
ually in smelting’ the iron, stone, or iron ore, and produce great 
economy in the process. 

I will now explain how the feeding the fire with fuel is performed 
in the midst of the compressed air in the chamber A: The man hav- 
ing entered into the chamber B and the door P to that chamber, and 
also the opening @ in that door being shut, it is necessary to turn 
the handle of the opening a in the door P to establish.a communi- 

cation between A and B; this being done, the compressed air 
223 from A enters into the chamber B and causes an equal press- 

ure in both chambers, and the weight which presses against 
the door P being equal on both sides it may readily be opened and 
permit the workman to enter into the chamber A and clean out the 
grate and feed the fire at the opening G with nearly the same facil- 
ity as if it were free from compressed air. If the blowing machine 
should stop whilst the man is in the chamber A, and there should 
be any partly decomposed air or gas therein which would be inju- 
rious to the workman if ventilation of fresh air was not immediately 
accomplished, the valve L, not being pressed on by a continuance of 
compressed air, would open and admit of the escape of the impure 
air, and thus prevent the workman from running any risk of being 
injured. I would also remark that the fuel to be used in the fire- 
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place F is pil coal, coke, charcoal, or a combination of these or 
other well-known materials. It should be understood that I am 
aware that furnaces for smelting iron stone or iron ore have been 
before worked by means of a blast or currents of heated atmos- 
pheric air, and a patent was obtained by James Beaumont 
224 Neilson on or about the eleventh day of September, one thou- 
sand eight hundred and twenty-eight, for an apparatus for 
heating atmospheric air in its progress from the blowing machine 
to the furnace containing the iron ore or iron stone; but in such 
apparatus the atmospheric air did not pass into and amongst the 
burning fuel contained in a closed fireplace similar to that described 
in this specification, but such atmospheric air was heated by its 
being driven or forced through vessels heated from without, the 
rapours and gas evolved by the fire by which such vessel is heated 
not passing into the furnace containing the iron ore or iron stone ; 
and there was also another patent obtained by Thomas Botfield on 
or about the second day of January, one thousand eight hundred 
and twenty-eight, in the specification of which it was proposed 
to draw atmospheric air through a fire and thence into and 
through the furnace which contained the iron stone or iron 
ore; but in this last-mentioned patent it was essential to have 
a high chimney, with flues from the smelting furnace thereto, 
in order to obtain a draft to the furnace; but by the in- 
vention secured by the present letters patent no additional 
225 chimney is required to produce a draft; and also the said 
Thomas Botfield in some instances proposes in his specifica- 
tion to use common blowing machinery in aid of the draft produced 
by a chimney, but in such cases the air is forced by the blowing 
machine directly into the furnace containing the iron stone or iron 
ore, and is not first forced into a chamber, A, similar to that herein 
described, nor does the compressed air feed and support the combus- 
tion of a fire in a close fireplace, such as is herein fully deseribed. 
I would, therefore, wish to be understood that I do not claim as new 
the application of heated air combined with gas or vapours evolved 
by a fire, unless the operation be performed by an apparatus con- 
structed by forcing air through the fire which heats it; but I do 
hereby claim the constructing and using an apparatus of a like 
nature as that above described, between the blowing machine and 
the furnace containing the iron ore or iron stone to be smelted, in 
such manner that the blast proceeding from the blowing machine 
shall pass into and amongst the ignited fuel and support combus- 
tion in a closed fireplace, and from thence the heated 
226 and partly decomposed air from therein by the pressure of 
the continued working of the blowing machine, urged 
onwards (carrying with it the gas and vapours evolved by the 
ignited-trzl) into the furnace containing the iron ore or iron stone, 
by which means much saving in fuel, in addition to other advan- 
tages, will be obtained in the process of smelting iron or iron stone; 
such apparatus being so arranged as to admit of a man managing 
the fire during the time that condensed air is being forced through 
the fireplace as above described. 
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In witness whereof J, the said Charles Pierre Devaux, have here- 
unto set my hand and seal this eighth day of April, in the year of 
our Lord one thousand eight hundred and thirty-six. 


C. P. DEVAUX. [1.8] 


And be it remembered that on the eighth day of Aprii, in the 
year of our Lord, 1836, the aforesaid Charles Pierre Devaux came 
before our said Lord the King in his chancery, and acknowledged 

the specification aforesaid and all and everything therein 
227 contained and specified, in form above written; and also 

the specification aforesaid was stamped according to the 
tenor of the statute made for that purpose. 

Inrolled the eighth day of April, in the year of our Lord one 
thousand eight hundred and thirty-six. 


Tarrer. Ex’d: H. M. H., E.S. M. 
(Here follows diagram marked p. 228.) 


229 Also certified copy of specification of English letters patent 

granted J. B. Neilson September 11th, 1828, and numbered 
5701, marked Defendant’s Exhibit “J. B. Neilson’s English Patent, 
September 11th, 1828.” 

Also certified copy of specification and drawing of English letters 
patent granted G. H. Bovill January 31st, 1846, and numbered 
11067, marked Defendant’s Exhibit “ G. H. Bovill’s English Patent, 
January 31st, 1846.” 

Also certified copy of specification and drawing of English letters 
patent granted Cochrane and Galloway May 4th, 1818, and num- 
bered 4253, marked Defendant’s Exhibit “Cochrane and Gailoway 
English Patent, May 4th, 1818.” 

Also certified copy of specification and drawing of English letters 
patent granted A. E. L. Bellford January 12th, 1854, and numbered 
83, marked Defendant’s Exhibit “A. E. L. Bellford English Patent, 
January 12th, 1854.” 

Also certified copy of specification and drawing of English letters 
patent granted John James Russell February 16th, 1859, and num- 
bered 435, marked Defendant’s Exhibit “John James Russell Eng- 
lish Patent, February 16th, 1859.” 

Also certified copy of provisional specification, filed January 24th, 
1860, numbered 183, in re application of [. L. Bell for English letters 
patent, marked Defendant’s Exhibit “I. L. Bell English Specifica- 
tion, filed January 24th, 1860.” 

Also certified copy of specification of English letters patent granted 
John James Russell January 8th, 1857, and numbered 72, marked 
Defendant’s Exhibit “ John James Russell English Patent, January 
8th, 1857.” 

Also certified copy from extract of Tomlinson’s Cyclopedia of 
Useful Arts, published at London and New York in 1854, appearing 
on page 665 and figure 2015 iu volume two thereof, marked Defend- 
ant’s Exhibit “ Extract from Tomlinson’s Cyclopedia of Useful Arts, 
1854.” 
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2930 DEFENDANT'S Exuisit “ Extract rrom TomMiLinson’s Cycro- 
PEDIA OF UsEeruL Arts, 1854.” Dan’l Kelly, Notary Pub- 
lie and Acting Special Examiner. 


U.8. C.C., W. D. of S. D.O. In Equity. 


Matt. GOTTFRIED ef al. 
vs. , + 2982. 
CHris. MoerLern & Other Cases. 


(2-175.) 


DEPARTMENT OF THE INTERIOR, 
Unirep States Patent OFFIce. 
[ Notarial Seal Hamilton County, Ohio. ] 
To all persons to whom these presents shall come, Greeting: 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of the description and figure 
2015 of the drawing, said copy to be found in a volume entitled 
Tomlinson’s Cyclopedia, Vol. Il, Ham-Zir, published in 1854. 

In testimony whereof I, Ek. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
nineteenth day of March, in the year of our Lord one thousand 
eight hundred and eighty-one, and of the Independence of the 
United States the one hundred and fifth. 

[Seal Patent Office United States of America] 
E. M. MARBLE, 


Commissioner. 


231  Tomlinson’s Cyclopedia of Useful Arts, London & New York, 
1854. 


Description of figure 2015, page 665. 


Small works may sometimes be united by moistening the cleaned 
surfaces with sal-ammoniac water or by the application of resin, and 
then placing between them a slip of tin-foil cleaned with emery 
paper; on pinching the whole together between a pair of heated 
tongs the foil will melt. The blow pipe is also used in many cases 
of soft soldering. The gas-fitters use the blow pipe in joining tin 
and lead pipes; they do not employ the spigot-and-faucet joint with 
a bulb of solder around it, but cut off the ends of the pipes with a 
saw, and file the surfaces intended to meet in butt joints, in mitres, 
or in T-formed joints, as required. ‘They use a rich tin solder with 
oil and resin mixed in equal parts as the flax. Mr. Holtzapffel re- 
marks that the work looks more like carpentry than soldering. The 

gas-fitters and pewterers employ a portable torch made of 3 
232 or 4 dozen rushes with only a slight coating of tallow and re- 
tained ina paper sheath. ‘The pewterers have a kind of blow 
pipe or hot-air blast, consisting of a common cast-iron pot, h, Fig. 
2015, with a close cover, containing ignited charcoal et termed a 
hod ; it has a nozzle, 6, leading into it, which supplies air from bel- 
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lows worked by the foot, and another nozzle, n, which directs the 
current of hot air upon the article to be soldered. This is placed 
upon a support, g, called a gentleman, which admits of being ad- 
justed to the required height by a side screw. ‘The strip of solder is 
dipped into oil and applied to the joint with the right hand while 
the work is slowly turned round with the left. The solders used by 
pewterers are termed hard-pale, soft-pale, and middling-pale. The 
first corresponds with No. 8 in the list of solders. The soft-pale con- 
tains 2 parts tin, 1 of lead, and | of bismuth. 


Ex’d: H. M. H., E. A. M. 
(Here follows diagram marked p. 233.) 


233 Also certified copy of extract from Handbuch fur Bier- 

Brauer, published in 1854, at Braunschweig, said extract 
being found on pages 116 to 118, inclusive, marked Defendant’s Ex- 
hibit “ Extract from Handbuch fur Bier-Brauer, 1854.” 


934- DEFENDANT’s Exurpit “ Extract From HANBUCH FUR BIER- 
Braver, 1854. Dan’l Kelly, Notary Public and Acting 
Special Examiner. 


U.S.C. C.,W. D.of S. D.O. In Equity. 
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DEPARTMENT OF THE INTERIOR, 
UnITED States PAtTent OFFICE. 
[ Notarial Seal Hamilton County, Ohio. ] , 
To all persons to whom these presents shall come, Greeting : 

This is to certify that the annexed is a true copy from the bound 
volumes of the library of this office of an extract found on pages 116 
to 118, inclusive, from a volume entiled Muller Handbuch fur Bier- 
Brauer, published in 1854. Said volume was received in library of 
Patent Oflice of the United States, at Washington, D. C., March 12, 
1855. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be hereunto affixed this 
nineteenth day of March, in the year of our Lord one thousand 
eight hundred and eight-one, and of the Independence of the United 
States the one hundred and fifth. 

[Seal Patent Office United States of America. ] 
E. M. MARBLE, 


Commissioner. 
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235 Extract from Miiller’s Handbuch fiir Bierbrauer. Braun- 
schweig, 1854. 


From page 116 to page 118, inclusive. 


Eine weitere Methode, welche hier zu Lande vielfach — Anwend- 
ung gebracht wird, und gegeniiber dem eben beschriebenen Ver- 
fahren mannigfache Vortbeile gewihrt, wenn man némlich damit 
umzugehen weisz, ist das Auspichen der Fiisser mit der Maschine. 

Es kénnen jedoch mittelst dieser Vorrichtung nur solche Fisser 
gepicht werden, die am vorderen Boden wit einem Thirchen ver- 
sehen sind, indem die Maschine ins Innere des Fasses gestellt werden 
muss. 

Diese Maschine is sehr einfach und besteht nur aus einem vier- 
eckigen gusseisernen oder aus starkem Sturzblech gefertigten Koh- 
lenbecken, 14 bis 2 Fuss lang, 5 bis 6 Zoll breit und 7 bis 8 Zoll 
hoch (bad. Mass), iiberhaupt von der Grosse, dass es zu der Oeffnung 
des Fassbodens bequem hinein- und auch wieder herausgehoben 

werden kann, mit vier nur 1 Zoll langen Fiisschen, und auf 
236 der einen schmalen vorderen Seite, 2 Zoll von unten herauf, 

mit einem Loch (von der Grésse eines grossen Zapfenlochs), 
und an dem oberen Ende, hinten sowohl! als vorn, mit einer eiser- 
nen Handhabe versehen. Ferner gebraucht man noch dazu ein 
gew6hnliches Ohmfass, welches auf ein hélzernes Unterlager mit- 
telst besonderer Reife befestigt wird, und in dessen vorderen Boden 
sich tiber einem etwa in der Mitte desselben eingebohrten Zapfen- 
loche ein 2 Zoll langes, mit einer Blechscheibe versehenes festgena- 
geltes Rohr (sogenannte Blechhiilse oder Zott) befindet, dann ein 3 
bis 4 Fuss langes, 14 Zoll weites, etwas nach vorn zugespitztes Rohr, 
wovon der hintere weitere Theil zur Hilfte aus Weissblech, der 
spitzere Theil aber aus Schwarzblech besteht, dessen Fuge gut tiber- 
elnander gefalzt und vermietet ist, und endlich noch einen guten 
Fussblasbalg. 

Will man nun zur Auspichung der Fiisser schreiten, so verfahrt 
mnen dabei auf folgende Weise: 

Man stellt, wie bei der ersten Methode, den Pechkessel iiber 
237  +Feuer, lisst darin die néthige Quantitét Pech gut verschmel- 
zen, und, sowie dasselbe recht diinnfliissig geworden, schopft 
man mit dem Schépfléffel die erforderliche Menge Pech durch das 
offene Thirchen in das gut getrocknete, vorher noch nie ausgepicht 
gewesene oder neue Fass, zieht dann das Thiirchen vor und shraubt 
den Riegel mit der Schraube fest. Hierauf wiederholt sich das 
bereits angegebene Verfahren, indem das Fass von einem Boden 
zum anderen umgekehrt, und von einer Seite zur anderen gewendet 
wird, wo man dann endlich den Spunden und Zapfen Offnet und 
das an den ineren Wanden des Fasses angehingte Pech abkihlen 
lisst. 

Dies die vorbereitende Arbeit: Man giebt nun dem Fasse, indem 
man es auf zwei niedere Lagerhélzer legt, durch Andriicken drei- 
kantiger Schliessen eine ebene aber feste Lage, wobei das Spundloch 
gedffnet und das Fassthiirchen wieder herausgenommen wird. Ist 
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dies geschehen, so bringt man eine Schaufel voll brennender Koh- 
len in die eiserne Machine (Kohlenbecken), fillt sie dann bis oben 
mit anderen Holzkohlen voll, stellt sie zur ThiirchenOoffnung 
238  hinein in’s Fass, und schlisst die Oeffnung des Fassbodens 
wieder so, dass man das Thiirchen auf die gewéhliche Weise 
einsetzt und zuschraubt. Nun wird das von Schwarzblech gefertigte 
diinere Ende des Robrs durch das offene Zapfenloch des Thiirchens 
und durch das in der Maschine befindliche loch, welches sich mit 
ersterem in gleicher Héhe und Richtung befinden muss, bis in die 
brennenden Kohlen eingeschoben, das andere Ende des Rohrs aber 
iiber die an den vorderen Boden des Ohmfasses angenagelte Blech- 
hiilse, welche ein wenig enger als das Rohr sein muss, in der art 
eingesteckt und in Verbindung gesetzt, dass mann durch Anriicken 
des kleinen gegen das grosse Fass, so dass sich zwischen beiden 
Faissern noch ein Raum von 2 bis 3 Fuss befindet, und durch Um- 
wickelu des Rohrs mit Werg oder Leinwand dasselbe da, wo es 
susammengesteckt ist, luftdicht verschliesst, worauf dann der Blas- 
balg in das Spundloch des kleinen Fasses gut eingesetzt und nun, 
durch ein bestindiges Aufziehen und Niederdriicken desselben, ein 
fortwaihrender Luftzug, der von dem kleinen Fass durch das Rohr 
und von da in die Maschine geht, unterhalten wird, wodurch 
239 man das ganze Kohlenbecken nach und nach in Gluth ver- 
setzt. Durch die von den gliihenden Kohlen ausstroémende 
Hitze wird das an den inneren Wianden des Fasses angelegte Pech 
in Fluss gebracht, und indem mit jedem durch den Blasbalg be- 
wirkten Luftstoss auch ein nach Pech riechender Rauch zum Spund- 
lock des Fasses ausstrémt, wird etwa nach Verlauf einer halben 
Stunde das ganze Fass von allen Seiten, namentlich auch gegen 
unten, so erwirmt, dass nachdem man den Spund wieder fest einge- 
schlagen hat, alsdann zur weiteren Arbeit geschritten werden kann. 
Unterdessen wurde auch im Kessel ein- Quantitét Pech wieder heiss 
gemacht, und sowie nun das Fassthiirchen geoffnet und die Maschine, 
in welcher die Kohlen zu einer kleinen Gluth verbrannt sein miis- 
sen, herausgenommen ist, nimmt man einige Schépfléffel voll heisses 
Pech aus dem Kessel, bringt sie in das Fass, setzt das Thirchen ein, 
verschliesst solches und schliigt den Zapfen in dasselbe fest ein. 
Nun beginnt man auch hier mit dem Fasse dieselben 
240 Bewegungen zu machen, wie bereits schon mehrmals angege- 
ben wurde, indem man solches von einen Boden zum anderen 
umstiirzt, nach allen Seiten dreht und wendet, damit die inneren 
Winde von dem fliessenden Pech bespiilt werden, worauf der 
Spunden herausgeschlagen, der hoch in die Luft fliegt, und wieder 
eingesetzt wird, auch nimmt man mit dem Fasse eine Ueberlerrung 
vor, damit das etwa tiberfliissige Pech wieder herausfliessen kann, 
und lasst es dann noch (auf die angegebene Weise) eine Zeitlang 
hin- und herrollen, bis das Pech im Fass erkaltet ist. 

Nach dieser Methode zu pichen kommt also das im Fass befind- 
liche Pech nicht in Brand, und es ist daher eb2n so wenig eine 
Feuersgefahr dabei zu befiirchten, als auf der anderen Seite die 
Fiasser nicht im Geringsten Noth leiden, wie es bei dem ersteren 
Verfahren, durch Aufschlagen und Ausbrennen der Fall ist, was 
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gewiss hoch in Anschlag gebracht werden kann, wiihrend ausserdem 
bei der Anwendung eines reinen aromatischen Pechs der Wohl- 
geschmack fiir das Bier erhalten wird und night dureh das Aus- 
brennen verloren geht. 
241 Man sollte daher glauben, dass durch die so augenfialligen 
Vorziige, welche das Auspichen mit der Maschine gewiihrt, 
das andere Verfahren schon langst verdriingt worden wire, was 
aber bis jetzt noch nicht der Fall ist, indem, wie im Eingange 
erwihnt, das Pichten mit der Maschine eine viel gréssere Aufmerk- 
samkeit als das gewohnliche ‘Verfahren darin erfordert, dass, wenn 
manu den rechten Moment nicht trifft, wo die Wiairme des Pechs 
seinen Fluss verliert und sich in ungleicher Dicke, oft theilweise in 
finger dicken Schalen, im Innern des Fasses anlegt, welehe dann 
auch leichter losspringen und den Bier kahle Stellen bieten, was 
weder gut noch angenehm ist. 


Ex’d: A. R. 


Also extract commencing on page 138, and following from Der 
Bierbrauer, published in Leipsic, Germany, in 1861, marked de- 
fendant’s exhibit “ Extract from Der Bierbrauer, 1861.” 


[Endorsed :] German Handbuch fiir Bierbrauer. 1854. 


242 Derenpant’s Exurpit “ Extract rrom Der BIERBRAUER, 
| 1861.” Dan’l Kelly, Notary Public and Acting Special 
Examiner. 


U.S.C. C., W. D. of S. D.O. In Equity. 


Matr. GoOTTFRIED e al. 
v8. # 2982. 
Curis. MoerRLtern & Other Cases. 


[ Notarial Seal Hamilton County, Ohio.] 


Ueber das Austrocknen und Verdichten der Fisser, entnehmen 
wir den “ Neuesten Erfindungen” einen sehr belehrenden Aufsatz 
des Herrn Professor Pless und begleiten denselben mit einigen 
Anmerkungen. 


I. 


Der Verbrauch von Fiissern als Gefiisse fiir mancherlei Fliissig- 
keiten hat sich bereits so ausgedelnt, dass in manchen Liandern die 
vorhandenen Eichenwaldungen nicht mehr gentigen, und daher 
der Preis der Fiisser immer mehr in die Hohe geht. Somit ist es 
zeitgemiiss, an die bessern Erhaltung der eichenen Fiisser zu denken, 
und auf Mittel zu sinnen, um auch aus jenen aus weichen Holze 
dichte und brauchbare Gefiisse herzustellen. In Bezug auf erstercn 
Punkt ist schon viel gewonnen, wenn man durch ein rasehes Aus- 
trocken der Fiisser, welche man zum Zwecke des Auswaschens oder 
des Probirens auf ihre Dichtheit gemiisst hat, das Fiiulen derselben 


verhiitet. 
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243 Will man Fiisser oder iiberhaupt Gefiisse mit engen Oeff- 
nungen rasch austrocknen, so mussen sie vorerst gut aus- 
tropfen, nachher aber muss ein Luftstrom durch dieselben geleitet 
werden. Je trockner und wirmer dieser Luftstrom ist, und je 
schneller er durchgeleitet wird, desto rascher geht das Austrocknen 
vor sich. Es handelt sich also immer um eine Warmgeuelle und 
um eine Kraft, um die erwirmte Luft durch das Fass zu treiben. 

Unter trockner Luft ist natiirlich nicht eine solche gemeint, 
welche gar keine Feuchtigkeit enthielte, sondern nur solche, welche 
fiir ihren Wirmegrad noch nicht mit Feuchtigkeit gesattigt und 
daher im Stande ist, noch mehr Wasserdampf, z. B. aus dem Fasse, 
aufzunehmen. In diesem Falle kann also eine Luft von 15° R. 
Wirme, welche ganz feucht, d. h. mit 12.8 Gr. Wasserdampf auf 
den Cub.-Mtr. beladen ist, dennoch wieder ftir trocken gelten, nach- 
dem man sie, z. B., auf 30° erwirmt hat, denn bei 30° kann sie noch 
15.7 Gr., also im Ganzen 28.5 Gr. Wasserdampf aufnehmen, um 
gesiittigt zu sein. 

Nebstdem aber, dass: Wirme die Luft trockner macht, 
244 kann sie auf noch in mehrerlei Weise als bewegende Kraft 
benutzt werden, um die trockene Luft durch die Gefisse zu 
treiben. Wir bediirfen also fiir unsern Zweck trockner Luft und 
einer bewegenden Kraft, und in der Regel noch einer Wirmequelle 
zum Trocknen der Luft und zum Bewegen derselben. In der Praxis 
kénnen diese Bedingungen vielfaltig werkniipft und angewendet 
werden ; wir wollen einige Fille hervorheben: 

1. In der warmen Yabhreszeit bei trockner und bewegter Luft 
trocknen Fiisser mit zwei Oeffnungen ziemlich rasch aus, wenn man 
sie im Freien so aufstellt, dass die grosse Oeffnung gegen den 
strémenden Wind, das Spundloch aber nach oben zu liegen kommt. 
Weit besser ist es noch, wenn man die Fiisser niederlegt, so dass die 
Fasslinge mit der Windesrichtung einen spitzen Winkel bildet und 
das kleine Spundloch hinter dem Winde zu liegen kommt. Die 
andern Fiisser werden nun so angereiht, dass die Reihe selbst auf 
der Windesrichtung senkrecht sieht; jedes folgende Fass wird 
dabei so weit hingeschoben, dass die grossen Oeffnung en unbe- 
deckt bleiben. Man kannn ganz gut zwei Reihen auf einander 

legen. 
245 2. Fiisser mit einer Oeffnung kOnnen in der Sonne ge- 

trocknet werden, wenn man sie mit der Oeffnung nach oben 
aufstellt, und Rohren von Schwarzblech so in die Oeffnung ein- 
senkt, dass sie mit 2 ihrer Linge in das Fass hineinhiingen und mit 
2 derselben noch herausstehen ; der Durchmesser des Roles ist um 
} kleiner als jener der Fassoffnung. Seine Linge kommt der Tiefe 
des Fasses gleich ; die zwei Enden eines dicken drahtes, der um die 
Réhre geschlungen wird, sind die Axe, womit das Rohr auf den 
Fasse ruht. Indem die Sonne das schwarze Blechrohr erwirmt, 
erhalt die Luft darin Steigkraft und zieht die feuchte Luft aus dem 
Fasse, und von aussen stromt die trockene Luft durch die Oeffnung. 

3. In der kaltern Yahreszeit muss das Austrockenen mit Hiilfe 
einer Wiirmequelle und in geschlossenen Riumen vorgenommen 
werden. Dieser Raum muss einen Kamin haben, dessen Quer- 
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schnitt sich nach der Zahl der Fisser richtet, welche auf einmal 
auszutrocknen sind. An dem Kamine wird in der Hohe von 4-5 
Fuss eine aus Holz oder Mauer gefertigte Erweiterung angebracht, 
| an deren Wandung so viel blecherne Rohren eingelegt wer- 
246 ~=den, als Fasser auf einmal getrocknet werden. Diese Robren 
:~ ragen 4-5 Zoll aus der Vorkammer heraus und werden durch 
kurze Rohren aus Kautschuk oder gefirnisstem Leder mit andern 
a Blechréhren luftdicht verbunden, welche in die zu trocknenden 
_ Fiisser eingesenkt werden. (Die Fisser werden nun um die Kammer 
herum aufgestellt, weswegen es zweckmiissig ist, dass diese etwas in’s 

Lokal hineinreicht.) Die wirmere Luft des Lokales dringt nun in 

die Fiisser, nimmt hier Wasser auf und strémt durch die Réhren 

in den Kamin, der dadurch Zug erhilt. Das Lokal muss natiirlich 

geheizt werden, was am sparsamsten auf die Art geschiet, dass man 

einen kleinen Schachtofen, 1-14 Fuss weit, 2-24 Fuss hoch, aus 

Ziegeln herstellt, denselben mit einem Roste versieht, und ihn dureh 

einen Kanal von aussen mit Luft speist. Auf dem Roste dieses 

Ofens werden Koaks oder Holzhohlen, oder auch kleines trockenes 

Holz angeziindet. Bei Anwendung von Scheiterholze, Steinhohlen 

| und Torf wiirde man zu rauchige Luft durch die Fiisser leiten und 
i den Geschmack der einzufiillenden Stoffe verderben ; deshalb ver- 
| langen diese Brennstoffe einen eisernen Ofen, dessen Rauchrobr in 
denselben Kamin geleitet wird, in welechen die Rohren der Fiisser 
einmiinden. Der Ofen ist von aussen zu heizen und erhailt 


me 247 einen hohen Mantel, welcher von aussen mit Luft gespeist 

| wird. Das Lokal soll nicht grésser sein als eben zur Mani- 

Ss pulation nothwendig ist. Thiiren und Fenster werden durch Wat- 

) teschntre, die man in deren Falzenecken mit Kleister einklebt, 
gedichtet. 


) 4. Will man bei gréserer Wiirme oder mit grésserer Schnelligkeit 

| trocknen, so muss man die vom Ofen erwirmte Luft unmittelbar 

| durch die Fasser leiten. Dabei ist folgende Einrichtung zu em- 

pfehlen. In einem ebenerdigen Lokale wird in der Mitte desselben 

3 Fuss Erde ausgehoben, um einen Ofen nach Art eines Sparherdes 

anbringen zu konnen. Der Herd wird ebenfalls in die Erde ver- 

tieft, mit Platten belegt und zur Wand gefiihrt; hier wird ein 

) Rauchrohr angebracht und mit sehr geringer Steigung zu dem noch 

einige Fuss entfernten Kamin gefiihrt. Die zu erwirmende Luft 

wird von aussen zugefiihrt und in einen gemauerten horizontalen 

Kanal geleitet, der zuerst das Rauchrohr umschliesst und dann tiber 

* den Platten des Herdes bis zum Ofen fortliuft, hier jedoch, also in 

der Mitte des Lokales, senkrecht 4 bis 5 Fuss hoch aufsteigt. 

| 248  Wird nun der Ofen geheizt, so wird die Luft im ganzen Ka- 

| nale erwirmt; am meisten erbitzt wird sie aber zunéchst am 

) Ofen unter dem senkrechten Theile der Kanales; hier wird sie also 

auch die grésste Steigkraft erhalten und mit einer gewissen Schnellig- 

e keit in das Lokal hineinstrémen, wihrend von aussen kalte Luft 
nachstrémt und der Wiirme entgegen geht. 

) Die Steigkraft der erwarmten Luft wird noch vermehrt durch den 

| Zug des Ofens und den des Kamins. Die feuchte Luft de Lokeles 

—_ wird nimlich durch eine Oeffnunginden Kamin abgeleitet, so jedoch, 
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dass sie in einem Rohre eine kurze Strecke neben dem Ofengase 
aufsteigt. Sind russische Kamine vorlianden, so muss jede Leitung 
einen besondern Kamin haben. Damit nun die erwirmte Luft des 
senkrechten Kanales durch die Fiisser stréme, wird derselbe oben 
mit der néthigen Zahl von Gelenk-Réhren, wie bei 3, versehen und 
luftdicht gedeckt. Damit die Fisser in gleicher Hohe zu liegen 
kommen, wie die Réhren, so wird fir dieselben, um den senkrechten 
Kanal herum, ein entsprechendes Gestell angebracht. Fenster 
und Thiiren des Lokales werden mit Watteschniiren dicht ge- 
macht. 
2483 5. Hat man iiberschiissige Wasser- oder Dampfkraft zu 
Gebote, so kann man einen Ventilator in Bewegung setzen 
und damit die Luft durch die Fiisser treiben. Dabei saugt der 
Ventilator die Luft aus einem Kanale, der mit dem etwas geriumi- 
gen Aschenraume eines kleinen Schachtofens in Verbindung steht, 
welcher mit Koaks oder Holzholen gespeist wird, sobald man warme 
Luft braucht. Der Aschenraum hat noch eine seitliche mit einem 
Thiirchen versehene Oeffnung, um bie Brennluft, wenn sie zu heiss 
wire, mit kalter Luft zu mischen. 


II. 


Da das Holz ein poréfer Kérper ist, so nehmen die Wandungen 
der Fiaisser immer einen Theil der eingefiillten Fliissigkeit in sich 
auf, und lassen dieselbe nach aussen allmalig verdunsten, wenn 
nimlich die Fliissigkeit verdunstbar ist. Daher kommen die Ver- 
luste, welche Wein und Bier, Spiritus, Camphin, ete., beim Lagern 
und Transportiren erleiden; diese Verluste sind um so grésser, je 
pordfer das Holz der Fiisser, je wirmer die umgebene Luft ist, je 
éfter dieselbe wechselt, und je leichtfliissiger und fltissiger die Fliis- 

sigkeit ist. Nur eine beflndet sich unter den gewébnlich in 
249 + Fiissern bewahrten Fliissigkeiten, welche in sich selbst ein 

Gegenmittel gegen den bertihrten Utbelstand enhalt, nimlich 
der Wein. Dessen Gehalt an Weinstein setzt sich nicht blos als 
Kruste am Innern des Fasses fest, sondern auch in die Poren des 
Holzes ab; darum sind altere Weinfisser dichter als neue. 

Die Praxis hat sich meist damit begniigt unter den Hélzern die 
dichtesten auszuwablen ; sie hat also das Eichenholz dem Fichten- 
holz, das auf trockenem Boden gewachsene Holz dem auf feuchtem 
und warmen Boden gewaclisene vorgezogen, &c. Das Beispiel der 
Weinfisser zeigt uns den Weg wie wir durch Kunst die hélzernen 
Gefiisse dichter machen, und in Folge dessen auch die weichen 
Hdlzer, wie bisher das Eichenholz, benutzen kinnen. Die Aufgabe 
besteht nimlich darin im Innern des Gefiisses die Holzporen bis zu 
einer hinreichenden Tiefe mit eihem Stoffe anzufullen, welcher in 
der betreffenden Flussigkeit unléslich ist. Kann man die Wandung 
des Gefiisses mit einer zusammenhingenden Schicht eines solchen 
Stoffes tiberziehen, so ist der Zweck ebenfalls erreicht, am besten 

aber wohl durch beide Mittel zugleich. 
250 Ein solcher m den meisten Fassfliissigkeiten unldslicher 
Korper ist kieselsaurer Kalk; man kann ihn jedoch nicht 


ee i 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 177 


fertig anwenden, sondern muss ibn aus seinen Bestandtheilen in den 
Holzporen erst entstehen lassen, indem zuerst Chlorealciumlésung 
und hierauf eine Lésung von Wasserglass, das ist kieselsaures Kali, 
in das Fass bringt und eine Pressung darauf ausiibt. 

Diese Pressung kann durch den Apparat von Brucherie zum 
Impriigniren der Holzer oder einfach dadurch erziehlt werden, dass 
mau das Fass mit einer Flissigkeit ganz anfullt, und in das Spund- 
loch eine 3-4 Zoll lange oben zu einem Trichter erweiterte Réhre 
einpasst, und auch diese mit derselben Losung anfiillt. Das all- 
mialige Sinken derselben in der Robre zeigt an, wie viel davon in 
das Holz gedrungen ist. Nach dem Einpressen der zweiten Lésung 
kann man auf die unter I. angegebene Art austrockenen und allen- 
fals die Operation wiederholen. 

Statt des kieselsauren Kalkes kann man kieselsaure Magnesia, 
entstanden aus der Mutterlauge der Saline oder aus Bittersalz und 

Wasserglas, ebenso kieselsaures Kisenoxyd aus Chloreisen und 
251  Wasserglas, anwenden. Ein passender Stoff ist auch gerb- 

saurer Leim aus den Lésungen von Leim und Gerbstoff, und 
bei nicht saurer Fliissigkeit weinsaurer Kalk aus Chlorealeium und 
Treberschlempe oder der Abkochung von Weinblittern oder Wein- 
ranken. 

Fiir Spiritus und Camphin geniigt arabisches Gummi oder Stiirke- 
gummi; dasselbe muss jedoch vorher gepulvert und mit Spiritus 
gewaschen werden; dann lést man es in 2 Theilen Wasser auf und 
org die Liésung in das Fass; hierauf trocknet man, schwenkt das 
‘ass mit einer dicken Gummilésung aus (1 Theil Gummi auf 1 
Theil Wasser), und trocknet wieder aus. 

Nachfolgend sind die gewohnlichen Fassfliissigkeiten mit den 
dazu passenden Dichtungsmitteln aufgezillt : 

Wein: Kieselsaurer Kalk oder Magnesia, gerbsaurer Leim, wein- 
saurer Kalk. 

Bier: Kieselsaurer Kalk, Magnesia oder Eisenoxyd, gerbsaurer 
Leim ; 3 Theile von mit Zinkoxyd bereitetem Firniss mit 1 Theil 
Kalophonium geschmolzen, und 4 Theil Zinkoxyd, gut zusammen- 
geruhrt, und noch heiss in das Fass gegossen, geschwenkt und ab- 
Begossen ; hierauf gut getrocknet. 

ranntwein : So wie Bier. 
Spiritus: Kieselsaurer Kalk, Magnesia oder Eisenoxyd, 
252 gerbsaurer Leim; hirauf Gummi—Gummi allein. 
Terpenthin6l, Camphin, &c.: So wie Spiritus. 

Oele: So wie Spiritus. 

Syrup und Honig: Wie Wein und Bier. 

Essig: So wie Bier. 

Milch: Kieselsaurer Kalk, Magnesia oder Eisenoxyd, gerbsaurer 
Leim. ) 

Schliesslich muss noch hervorgehoben werden dass bei der Auf- 
bewahrung in Riiumen von wechselnder Tem “ope oder gar beim 
Transporte das Schwinden der Fassoberfliiche gefihrlich werden 
kann, wenn das Fass nicht von dichtem Holze ist. Ist das Eichen- 
holz auf feuchtem, warmem Boden gewachsen, oder hat man gar 
Fiisser aus weichem Holze, so.muss deren Aussenseite entweder mit 
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Firniss angestrichen werden, oder man nimmt seine Zuflucht zu 
Glycerin oder Chlorcalcium, mit dessen Lésung man die Fasser 
benetzt. 


253 Anmerkung des Herausgebers. 


Wir haben den Artikel vollstiindig bergesetzt. Die meisten 
Brauer werden sagen: ,,Was kann uns, die wir ja unsere Fiisser mit 
einem Pechiiberzug versehen und dadurch dicht machen, was kann 
uns eine solche ktinstliche Zubereitung des Fassholzes nutzen?“ 
Indessen darf nicht vergessen werden, dass man in manchen Gegen- 
den den Pechgeschmack durchaus nicht liebt, und dass namentlich 
manche wenig gehopften, lieblichen Biere auf ungepichte Fiisser 
gelegt werden miissen, um ihren feinen Geschmack zu behaupten. 
Fiir diesen Zweck sind nun die vorstehenden Priaparationen ganz 
zweckmiissig. Das beste von uns erfundene und bereits von Jahren 
(in Bezug auf die Weissbierfabrikation) erprobte Holzverdichtungs- 
mittel befindet sich indessen nicht daruuter, und wir behandeln es 
deshalb, nach wie vor, als ein Geheimniss, welches wir den Interes- 
senten gegen das gerinfiigige Honorar von 50 Thalern und das Ver- 
sprechen der Geheimhaltung mittheilen. 


254 It is admitted by counsel for complainant that if called as 
a witness George Klotter, Sr., of Cincinnati, Ohio, would tes- 
tify as follows: 


That he was engaged in the brewing business and part owner of 
a brewery in Cincinnati, Ohio, from eighteen hundred and forty- 
nine to eighteen hundred and sixty ; that for several years prior to 
eighteen hundred and sixty he had in general public use in his 
brewery in said Cincinnati and saw frequently in other breweries 
in the neighborhood a pitching machine the same in construction 
as “ Defendants’ Exhibit Seibel Pitching Machine,” which said ma- 
chine had a hose attached to the pipe entering near the bottom and 
a blacksmith ’s bellows applied to the other end of the hose, and was 
used to pitch beer casks as follows, viz: 

Burning coke or charcoal was placed in this pan or furnace, which 
was then inserted through the man-hole into the cask to be pitched, 
and a blast of cool air pumped by the bellows through the per- 
forated pipe in the bottom, passing thence through the burning fuel 
out into the cask, melting the pitch and heating the cask; and that 
he has frequently seen beer casks pitched in this way by that ma- 
chine in said Cincinnati from the above date down to the present 
time. 

And it is agreed by counsel for complainant that the above testi- 
mony shall be used in evidence with like effect as if said George 
Klotter, Sr., had duly testified to the same under oath as a witness 
for defendants in this cause. 
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CHRISTIAN MOERLEIN, of lawful age, being first duly sworn, as 
hereinafter certified, deposes as follows: 


Q. 1. Are you the person of the same name who has testified in 
these causes before as a witness for the complainants ? 

A. Yes, sir. 

Q. 2. How long have you been engaged in the brewing business 
in Cincinnati, and how does your brewery compare in size to the 
larger ones in this vicinity ? 

A. Iam engaged in the brewery since 1854; that time it was a 
middling sized brewer, ; about 1876 and since it has-been the largest 
in Cincinnati. 

Q. 3. What opportunity, if any, have you had of becoming familiar 
with the brewing business generally as being carried on in this 
vicinity and elsewhere throughout the country ? 

A. I have been to every brewers’ national convention since 1863 
as a delegate and officer. I have been and am on several standing 
committees of the brewers, and have been on some of the committees 
of the Brewers’ Association here. 

Q. 4. About when did the brewers in and about Cincinnati begin 
to ship their beer extensively in kegs, and where had their beer been 
principally consumed prior to that time? 

A. There was hardly no lager beer shipped before 1872 or 1873, 
because we hadn’t enough of lager beer; were small concerns then. 
Their beer had been principally consumed in Cincinnati prior to 
that time. 

Q. 5. Prior to that time had there or had there not been any oc- 
‘asion for pitching kegs in large numbers ? 

A. We hadn’t a large number of kegs prior to that time and only 
pitched them once a year, 

Q. 6. How were they usually pitched ? 

A. We took the heading out and pitched by hand. 

Q. 7. By whom would this be done? 

A. By the hands. 
255 Q. 8. Did it require the employment of any additional 
hands? 

A. No, sir. 

Q. 9. Who made and introduced the first pitching machines used 
here in Cincinnati which forced a blast of air through the furnace 
and thence into the keg or cask, so far as you know? 

A. The first machine was the pitching pan for casks; the first 
pan came from St. Louis; after that they were made here; I don’t 
know exactly who made the first. The next I saw was the Vogt 
machine, made at Louisville. I saw the pitching pan about 1864 
or 1865 and the Vogt machine about 1870 or 1872; the pitching 
pan has been generally used since; about the use of the Vogt ma- 
chine I do not know. 

Q. 10. Do any of the breweries, so far as you know, pitch the kegs 
by hand to this day? 

A. Yes, sir. 

Q. 11. What is the method of pitching commonly used by the 
small brewers? 
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A. In the old way, by taking the heading out and pitching by 
hand. 

Q. 12. How do you at present pitch your large casks and what has 
been your usual method of pitching large casks ? 

A. We pitched the large casks till last January with the pan ; 
since that we have another machine. 

Q. 13. How does the pan you have referred to compare with “ De- 
fendant’s Exhibit Seibel Pitching Machine?” 

A. It is the same thing. 

Q. 14. Do you know whether or not this pitching pan is com- 
monly used by other brewers for their large casks ? 

A. Yes, sir; most every brewer in Cincinnati pitch their large 
casks with that pan. 

Q. 15. Why do you use this pitching pan for pitching large casks 
instead of the Stromberg or Gottfried machine referred to in your 
former deposition ? 

A. Because it makes a better job. 

Q. 16. About how long does it take to pitch a large cask, say, of 
about thirty or thirty-five barrels with this pitching pan in the ordi- 
nary course of business ? 

A. From ten to fifteen minutes. 

Q. 17. State whether or not you ever have any trouble from the 
setting fire of the cask when using this pitching pan. 

A. If the cask be dry we have no trouble; if not, we have an ex- 
plosion. It is the same with all machines, except the one we use 
now. Wecan put water in the cask with it when we pitch and 
there will be no explosion. 

Q. 18. Is there any difference in respect to liability to explosion 
between the pitching pan and the Stromberg and Holbeck & Gott- 
fried machines which you use? 

A. There is no difference. We had an explosion with my Hol- 
beck or Stromberg machine; I don’t know which. 

Q. 19. Is it, in your opinion, desirable or objectionable to ignite 
the pitch when pitching? 

A. It is best to set it on fire. 

Q. 20. In your former deposition you spoke of using a flat piece of 
iron at the man-hole of the cask having a hole in it through which 
the pipe entered; with which of your machines did you use this 

plate of iron. 
256 A. We used that piece of iron with the Stromberg and 
Gottfried machines. 

Q. 21. What is the cost of simply the stove or furnace for the Hol- 
beck & Gottfried and the Stromberg machine? 

A. I think I paid about one hundred and fifty dollars for it. 

Q. 22. About what does the fan and hose cost ? 

A. Might cost about one hundred and fifty—some get them for 
one hundred and some for forty dollars—the cost depending on the 
size of the frame; the above represents the cost of the fan; the cost 
of hose depends on its length. 
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Cross-examination by Mr. BANNING: 


X Q. 23. Do you mean to be understood as saying in your direct 
examination that you never used anything but the pitching pan to 
pitch your large casks before last January ? 

A. Yes; the large casks—about thirty-five barrels ; sometimes we 
pitched smaller casks with the other machine. 

X Q. 24. Why do you think it a benefit to set the cask on fire? 

A. Of course it is. 

X Q. 25. Why is it a benefit? 

A. It is better to set it on fire, of course. 

X Q. 26. In what way is it better? 

A. If the pitch isn’t good the fire will take the bad smell out of 
it; if the beer tastes bad it is because the pitch has not been set on 
fire. 

X Q. 27. Did you ever notice to see whether the hot blast of the 
pitching machine would not retnove the bad smell which you men- 
tion ? 

A. I don’t know that. 

X Q. 28. Did you ever try to find out? 

A. No; I did not. 

X Q. 29. About how often do you have to pitch your kegs since 
you commenced to ship beer? 

A. If the keg hasn’t a good taste after coming back it has to be 
pitched over. 

X Q. 30. Does it generally have to be pitched over when it comes 
back ? 

A. Some we have to pitch over every time after they come back ; 
others not. 

X Q. 31. Who has had charge of your pitching during the last 
few years? 

A. My foreman, Wilhelm Guest, who has been with me a year 
and three or four months. 

X Q. 32. Who had charge before that ? 

A. Louis Maehle, who was with me five or six years. 


Redirect examination by Mr. PARKINSON: 


R. D. Q. 33. What kind of a machine was that you commenced 
using last January ? 

A. The cask is set on an end; two pipes are inserted through the 
man-hole, one reaching almost to the bottom; the pitch in the cask 
is set on fire ; the long pipe reaching nearly to the bottom of the 

‘ask serves as an inlet for the cold air, while the short pipe serves 
as a chimney or draft; the pitch burns with great intensity and 
heats the cask in from four to eight minutes; this mode is covered 

by a German patent. 
257 R. D. Q. 34. How does this mode last described compare in 
thoroughness and rapidity with any other method that you 
have seen used, including the Holbeck & Gottfried and Stromberg 
machines ? 
A. The last machine is the best for casks. It saves coke, blower 
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and steam. It can’t be used for pitching kegs. It pitches twice as 
fast as any other machine, and pitches better than any other and more 


evenly. 
CHRISTIAN MOERLEIN. 


Cuartes Ruernnocpt, of lawful age, being duly sworn, as herein- 
after certified, deposes as follows: 


Q. 1. State your name, age, residence, and occupation. 

A. Charles Rheinboldt; age, thirty-three; residence, Cincinnati, 
and occupation, book-keeper and correspondent in the John Kauff- 
man Vine Street Brewery. 

Q. 2. Please state what opportunities you have had of becoming 
familiar with the German and English languages and whether or 
not you understand both of said languages. 

A. I have commenced learning the English language when I was 
twelve vears of age in an institution in Bavaria, and improved the 
saine in Paris by corresponding in English, and afterwards spent two 
years in London as clerk in a.commission house. For the last six 
years I am residing in Cincinnati, and during this time I have 
always done English correspondence. Now, as to the German, I 
have been educated in that language, which is my native tongue. I[ 
understand both of said languages. 

Q. 3. What opportunities, if any, have you had of becoming famil- 
iar with the terms used in connection with the brewing business in 
each language? 

A. I have been in connection with the brewing business in Ger- 
many already as early as the age of fifteen, and for the last four 
years [am employed in the Vine Street Brewery of this city. I 
have daily opportunities to become acquainted with the German 
and English terms used in the brewing business and all its branches. 

Q. 4. Please examine Defendant’s Exhibit “Extract from Hand- 
buch fur Bier-Brauer, 1854,” and Defendant’s Exhibit “ Extract from 
der Bier-Brauer, 1861,” and state whether you understand the same 
and whether you have made a translation in the English language 
therefrom. 

A. I have examined the exhibits and understand the same and 
have made a translation of the same from the German into the En- 
glish, the first being complete, the second extending to the Roman 
numerals II, on the eighth page of the extract. 

Q. 5. Please produce said translation ; state whether or not they 
are in your handwriting and whether or not you have compared 
them with the above-named exhibits since making them and found 
them to be correct. 

A. I produce them. They are in my handwriting. I have com- 
pared them with said exhibits since making them and found them 

to be correct. 


The translations above referred to are here offered in evidence and 
marked, respectively, Defendant’s Exhibit “Translation from Hand- 
buch fur Bier-Brauer, 1854,” and Defendant’s Exhibit “ Translation 
from der Bier-Brauer, 1861.” 
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258 DEFENDANT'S Exuipit “ TRANSLATION FROM HANDBUCH FUR 
Brer-BrRAvER, 1854.” 


Extract from “ Muller’s Handbuch fur Bier-Brauer,” Braunschweig, 
1854, from page 116 to 118, inclusive. 


Another method frequently employed in this country offering 
many advantages to the other mode of procedure, provided it is 
done in a knowing manner, is the pitching of casks with the ma- 
chine. 

Only casks can be pitched in this manner, provided their head- 
ings are supplied with a small door, through which the machine is 
passed into the cask. 

This machine, constructed of cast or strong sheet iron, being very 

simple and resembling a square pan, is 1} to 2 feet long, 5 to 
259  Ginches wide, 7 to8 inches high (Badisch measure), or of such 

size to be easily put in and taken out through the small door 
above mentioned. 

It rests on four small feet one inch long, has a hole of the size of 
a large tap hole in one of its small fronts, and a handle at each end. 
An ordinary “Ohm” cask is also needed for the purpose, resting on 
a wooden support and fastened with substantial iron hoops, with a 
tap hole in the centre of its heading, and a tin pipe or tube 2 inches 
in length will be adjusted and firmly nailed to it; also another pipe 
3 to 4 feet long, 14 inches wide, tapering to a point; its shank or 
wider part is of tin, the remainder or tapering part of sheet iron, its 
joints to be securely grooved and rivited; and, finally, a good foot 
bellows. 

In the following manner casks are pitched : 

The pitch kettle containing the requisite quantity of pitch is 
placed above a fire, the pitch being well melted; the desired amount 
is dipped through the opened door into the well-dried, unpitched or 
new cask, the door is then closed and shut tight with its cross-beam 
and screw. 

As in the other method so here in this case the cask is turned 
topsy-turvy and rolled from one side to the other, and then the bung 
and taps removed in order to let the pitch clinging to the inner wall 
of the cask cool off. 

This, the preliminary work being done, the cask is placed on two 
low wooden layers, and in order to have it in a firm and level posi- 
tion two three-cornered wooden wedges are shoved against it from 
either side, the bung-hole is opened and the door again removed. 

This done a shovel full of burning coal is placed in the iron pan 
which is to be filled to the top with charcoal and then put through 
the opening of the door inside of the cask, and the opening is closed 
by inserting the door and screwing it tight. 

The thinner end of the sheet-iron pipe is pushed through the 
open tap hole of the little door, and also through the hole of the 
machine, which lies in the same plane and direction as the first. 
The other end of the pipe, however, is clipped over and secured to 
the tin pipe nailed to the head of the “Ohm” cask (which pipe 
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must be slightly less in diameter than the first), after such a fashion 
that by moving the small cask towards the large one until a space 
of 2 to 3 feet is yet left between them and wrapping the two pipes 
with linen or oakum an air-tight joint is made. 

The fvot bellows are then placed in the tap hole of the smaller 
cask so as to make good connectien and by a constant manipulation 
of the same a continual air blast passes froin the small cask through 
the pipe and from there to the machine, which causes the pan to be 
gradually set in glow. The pitch on the inside of the cask will be 
reduced to a liquid, on account of the heat streaming out from the 
coal, and with each blast from the bellows smoke smelling of pitch 
will pour out of the bung-hole, and after the elapse of half an hour 
the entire cask is so heated up, especially in the lower region, that 
after fastening the bung the other work can be proceeded with. 

In the nean time another quantity of pitch has been placed in 
the kettle and heated again, and the small door of the cask being 
opened and the machine in which the coals have been reduced to a 
small glowing fire, is removed from the cask, a few dippers full of 
hot pitch is poured into the cask, the door inserted, closed, and its 
bung well driven in. 

As mentioned before the cask is treated in a similar way by 

260 turning the same top foremost and on its sides in all direc- 

tions in order to allow the flowing pitch to spread over its 

walls; the bung is then knocked out, which flies high in the air 
and afterwards is driven in again. 

In order to remove the superfluous pitch the cask is laid with the 
bung-hole down, so that it can flow out, and then again, as directed, 
it will be rolled back and forward until the pitch in the cask is 
cooled off. 

According to this method of pitching the pitch contained in the 
cask is not set on fire, arid in this case a danger of fire is not to be 
feared ; in addition the cask will not suffer in the least, which often 
occurs in the other manner of pitching, which necessitates the re- 
moving of the heading of the cask and burning out of the same. 

The foregoing procedure, therefore, is of great preference, and, 
besides, since by the use of an aromatic pitch the pleasing taste of 
the beer will be retained, which is lost if the cask is burnt out. 

One should be induced to believe that on account of these evident 
advantages which the pitching by machine renders the other method 
would have long been abandoned, which, however, is not the case, 
inasmuch as pitching with the machine requires much greater atten- 
tion and carefulness, for if the proper moment is not taken the heated 
pitch loses its fluidity and is unequally spread, and obtains uneven 
and varying thickness in the inner walls of the cask, causing the 
— easily to scale off and creating bare spots, which is neither 

eneficial nor agreeable to the beer. 
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261 DEFENDANTS Exuipir “ TRANSLATION FROM Der BIER- 
BrRAvER, 1861. 


About the drying and rendering impervious of casks Prof. Pless 
furnishes a very instructive essay in his papers, entitled The Newest 
Discoveries, and accompanies the same with the following remarks: 


, I 


The demand of casks for vessels for the different fluids has reached 
to such an extent as to render oak forests in some countries gradu- 
ally to diminish, the consequence of which the price of the casks 
will be higher from time to time; it is, therefore, necessary to think 
of the preservation of oaken casks and to prepare means to con- 
struct casks of soft woods answering the same purpose. 

With reference to the first point much has already been gained 
if we succeed by rapid drying of casks which, for the purpose of 
cleaning them or testing their imperviousness, have been exposed 
to wet, in preventing them from becoming foul or rotten. 

If it is desirable to dry casks or other vessels with narrow open- 
ings rapidly it is necessary that they should drip out and then be 
well aired; the drier and warmer the air is the more rapidly it is 
‘arried through the casks, the quicker will the drying be effected. 
It is necessary, therefore, to have a source of heat and a certain 
power to blow the heated air through the vessel. 

It is of course not to be understood that by dry air such is meant 
as contains absolutely no moisture, but merely such as for its tem- 
perature is not yet saturated with moisture, and therefore is still 
capable of taking up watery vapor; for instance,’that out of the cask. 

In this case air at 15° R. temperature can be regarded as dry air, 
notwithstanding it is quite moist, viz., charged with 12.8 gr. of watery 
rapor to the cub. mtr. after having it heated to 30°, because then 
15.7 gr. can be received in addition, making altogether 28.5 gr. 
rapor in order to saturate it. 

Besides that the heat causes the air to become dried, it can be 
used also in various modes as the moving power to force dry air 
through the casks. 

We need thus for our purpose dry air and a motive power, and 
generally a source of heat to dry the air and to move the same. 

In practice these conditions can be variously combined and em- 
ployed, and we will enumerate a few instances: 

*1. In the warm season of the year, with dry and moving air, ves- 
sels with two openings dry pretty rapidly if they are placed in the 
open air in such a manner that the large opening will face the wind 
current, the bung-hole to be on the top of the vessel. It is far bet- 
ter, however, that the vessels are placed in such a position that their 
lengths form an acute angle to the direction of the wind and that 
the small bung-hole is on the lee side. 

The other vessels will be so arranged that the entire row stands 
perpendicular with the direction of the wind; each succeeding ves- 
sel, however, will be so placed that their large openings will remain 
uncovered. It is very easy to place two rows on top of each other. 
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2. Vessels with one opening can be dried in the air if the open- 
ing is placed upward and if they are supplied with sheet-iron pipes, 
so placed in the opening that 3 of their length penetrate the vessel 

and the other ? extend outward. The circumference of the 
262 pipe is } smaller than that of the opening of the vessel; the 
length of the pipe is as deep as the vessel itself. 

The two ends of a thick wire slung around the pipe which forms 
the axle by which it rests upon the vessel. 

The sun, warming the black sheet-iron pipe, the air contained 
therein ascends and takes the moist air with it, while from the out- 
side dry air passes through the opening. 

3. In the cold season of the year the arefying of the vessels cnght 
to take place with the aid of a source of heat and in a closed apart- 
ment. This apartment must be provided with a chimney whose 
capacity corresponds with the number of vessels to be dried at a 
time. 

In the chimney, about four or five feet from the bottom, an exten- 


sion of wood or masonry will be adjusted, in whose wall as many tin 
pipes will be placed to accommodate to dry a corresponding num- 
ber of vessels. 

These pipes project 4 to 5 inches from the ante-chamber and are 
supplied with rubber or varnished leather pipes, which are fastened 
to other tin pipes, air-tight, which are to be sunk in the vessel to be 
dried. , 

The vessels are placed around the chamber, which necessitates 
that it reaches somewhat into the premises; the warmer air of the 
premises penetrates into the vessels, where it takes up the water and 
passes through the pipes into the chimney which causes a draft. 
The premises, of course, must be heated which, in order to be eco- 
nomical, is done by erecting a small shaft furnace 1 to 1} feet wide 
and 2 to 24 feet high, from bricks supplied with grate bars and a chan- 
nel to supply outside air; coke or charcoal or dried wood are used 
to start fire on the grate. 

In using cut wood, stone coal or turf, a smoky air would be pro- 
duced and communicated to the vessels, which would damage the 
taste of the fluids with which said casks are to be filled: therefore 
these fuels demand an iron stove whose pipe empties into the same 
chimney into which the pipes of the vessels are let. 

The stove is heated from the outside and is supplied with a high 
cylinder fed with external air. 

The premises should not be larger than necessary for the manip- 
ulation of the work. 

The doors and windows are caulked with cotton strings which are 
tightly pasted in the grooves. 

4. If it is desired todry with more heat or with more rapidity it 
is necessary that the warm air obtained from the stove is passed im- 
mediately through the vessels; hereby the following method is re- 
commended : 

In the midst of a level space about three feet of earth is dug out 
in which an economical furnace is placed, its hearth to be sunk 
likewise in the ground and covered with plates reaching to the wall. 
Here a smoke-pipe is fastened and let with very little elevation to a 


Defendant's Exhibit “ Rheinboldt Sketch.” 


22 8 @ 4: 


ae 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 187 


chimney standing only a few feet distant. The air to be heated is 
brought from the outside and communicated into a_ horizontal 
channel of masonry which first surrounds the smoke-pipe and then 
extends over the plates of the hearth to the stove, but here in the 
center of the premises ascends to the height of 4 to 5 feet perpen- 
dicularly. After heating the steve the air in the entire channel is 
being warmed, but more so next to the stove beneath the perpendic- 
lar part of the channel; here it will obtain also the highest rising 
pressure, streaming with a certain rapidity inte the premises, while 
from the outside cold air follows and meets the warmths. 
263 The ascending pressure of the heated air is supplemented 
by the draft of the stove and that of the chimney. 

The moist air of the premises is let off through an opening of the 
chimney in such a manner that it ascends a short distance within 
the pipe next to the gas current by the stove. 

In case there are Russian chimneys available each conductor must 
have a separate chimney, in order that the heated air of the perpen- 
dicular channel passes through the vessels; the channel will be sup- 
plied with the necessary number of pipes, as mentioned in article 3, 
and covered up air-tight. 

In order that the vessels will lay with an equal height with the 
pipes, it will be necessary to adjust a corresponding pedestal around 
the perpendicular channel. 

Windows and doors of the premises to be tightened up with cot- 
ton strings. 

5. Jn case of superfluous water or steam powers, a fan, being at 
command, can be attached, and thus blow the air through the ves- 
sels; hereby the fan draws the air out of a channel which connects 
with the somewhat roomy ash place of a small pit or shaft furnace, 
which is fed with coke or charcoal whenever warm air is desired ; 
the ash place has an opening from the side, provided with a small 
door to mix the burning air, in case it gets too hot, with the cold 

air. 
264 Q. 6. Have you made a sketch of the apparatus which you 
understand to be described in the first of these extracts ; and, 
if so, will you please produce it, stating what each part represents ? 

A. I have made a sketch of said apparatus, which I understand 
to be described in Defendants’ Exhibit “ Extract from Handbuch fur 
Bier-Brauer, 1854,” and I produce the same, and I have described or 
named each part on the sketch itself. 

The sketch referred to is here offered in evidence and marked 
“ Defendants’ Exhibit Rheinboldt Sketch,” and is as follows: 


Cross-examination waived. | | 
CHAS. RHEINBOLDT. 
(Here follows diagram marked p. 264.) 
265 GreorGE H. Knicut, of lawful age, being duly sworn, as 
hereinafter certified, deposes as follows: 
Q. 1. State your name, age, residence, and occupation ; what expe- 
rience, if any, you have had in examining and comparing different 
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mechanical devices for the purpose of ascertaining their similarity 
or difference in construction and mode of operation, and what op- 
portunities, if any, you have had of becoming familiar with the 
mechanical arts in their various applications. 

A. My name is George H. Knight. For the past thirty-seven 
years my principal business office has been in Cincinnati, Ohio, and 
for many years past in daily correspondence with a business asso- 
ciate in Washington, D. C. My present residence is in Kentucky. 
My principal occupation during the years mentioned has been that 
of preparing and prosecuting before the United States and other 
patent offices applications for letters patent for inventions. I have, 
however, during the time mentioned and previously been frequently 
engaged in advising and assisting in the preparation of drawings 
and specifications of mechanical devices for the purpose of construct- 
ing the same, and have devised such myself and procured patents 
therefor. I have also, during the years mentioned, been frequently 
called upon by parties to litigation and by courts to compare and 
explain mechanical devices and their relations to specifications of 
letters patent in controversy ; as, for example, in the following cases, 
in most of which my name (in the capacity inentioned) appears in 
the printed reports: Moftit v. Garr (threshing machines), p. 610, Fish. 
Pat. Cas.; Morris v. Barrett (wood bending), p. 258, vol. 1, Bond, 
and p. 464, 1 Fish.; Hays v. Sulsor (mole plows), pp. 284, 285, 1 
Bond ; Judson v. Moore (governor valves), p. 290, 1 Bond, and pp. 
547 and 556, 1 Fish.; Dodge v. Card (fireplaces), p. 396, 1 Bond, 
and p. 118, 2 Fish.; Morris v. Roger (wood bending), p. 77, 2 Bond; 
Blanchard v. Putnam (wood bending), p. 94,2 Bond; Swift v.Whisen 
(bran duster), p. 129, 2 Bond; Harris v. Cotton Tie Co., Louisiana 
Circuit, 1877; Lewis v. Swift (railroad rolls), U.S. 6th Cireuit, 1879; 
Hall v. MacNeale (bank safes); Sargent v. Hall (time locks), Bal- 
lard, J., 1878; Sargent & Yale Co. v. Hall (time locks), 1879. I 
have, however, been engaged in such capacity in many like contro- 
versies. My avocations, as above, have familiarized me with devices 
in a great variety of branches of mechanical industry. In the sub- 
ject of casks I have a somewhat special familiarity, from the fact of 
my father having been at one time a considerable importer of wines 
in the cask and largely engaged in the manufacture and exporta- 
tion of casks of every variety and size and, further, for some years 
entrusted with the sole control by the British government of all 
casks made in bond for exportation. 

Q. 2. Please examine letters patent of the United States No. 42580, 
to Holbeck & Gottfried, for mode of pitching barrels, dated May 34d, 
1864, and state whether or not you understand what is therein de- 
scribed and claimed. Please also examine the following defendant’s 
exhibits, respectively, to wit, Cochrane & Slate, English patent, 
January 3d, 1850; Davison & Symington, English patent, Novem- 
ber 2d, 1843; C. P. Devaux, English patent, October 8th, 1835; J. 
B. Neilson, English patent, September 11th, 1828; G. H. Bovill, 
English patent, January 31st, 1846; Cochrane & Galloway, English 

patent, May 4th, 1818; Bellford, English patent, January 
266 12th, 1854; John James Russell, English patent, February 
16th, 1859; I. L. Bell, English specification, January 24th, 
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1860; John J. Russell, English patent, January 8th, 1857; extract 
from Tomlinson’s Cy clopedia of Useful Arts, 1854; extract from 
Handbueh fur Bier-Brauer, 1854; extract from Der Bier-Brauer, 
1861; Seibel pitching machine, assuming that this last-named ex- 
hibit was used as described in depositions of Seibel, Schlosstein, Lemp, 
Baker, Kunz, Steifel, Lampel, Anthony, and Klotter, hitherto taken 
in these causes now shown yuu; also Blettner sketch blast furnace 
No. 1 and No. 2, assuming the same to represent devices used as de- 
scribed in deposition of Blettne rr, heretofore taken in this cause, 
and state whether or not you find in said exhibits or any of them 
the subject-matter described and claimed in said Gottfried patent, 
and whether or not, in view of the state of the art as exhibited in 
said exhibits, you find any patentable invention original in said 
Gottfried patent, giving your reasons in full for any opinion you 
may express. 

A. On examination of said patent to Holbeck & Gottfried I think 
I understand what is therein described and claimed. As I read the 
Holbeck & Gottfried patent three distinct subjects of invention are 
claimed to be included in the grant, the same being defined in first, 
second, and third claims thereof, respectively. Of these claims I 
understand the first to be a process or mode of operation in which 
a blast of heated air is introduced to the interior of casks by means 
substantially as described and for the purposes set forth in the body 
of their specification. The purpose is stated to be “the preparation 
of casks for receiving pitch or other melted substance ” in order “ to 
render the casks impervious toair.” The succeeding claims, namely, 
the second and third, appear to relate — (claim two, to the use; claim 
three, to the construction of) mechanical details of the apparatus, 
which is specifically described and represented; claim two being to 
“the use of a removable conductor, E, in combination with a fur- 
nace and blowing apparatus, arranged and operated substantially as 
described ;” claim three being to “ the tube-holding plate I, in com- 
bination with the removable pipe E and blast furnace A, substanti- 
ally as and for the purposes described.” 

Of the devices cited in the question I find that of Cochrane and 
Slate to be a device for drying molds of cast-iron pipe, the device 
appearing to be an application of the ancient and familiar expedient 
of an air blast created by the forcible propulsion of a jet of air from 
a nozzle or tuyere into or through a mass of burning embers, the 
thus heated air current being thus conducted by a suitable tube or 
spout into the interior of the mold. I recognize in it a fair illustra- 
tion of a numerous and well-known class of mechanical expedients 
for directing a stream of hot air against any particular object for 
any purpose, as, for example, the ‘fusion or partial fusion of the 
object or the dispersion of its moisture. I recognize in the Cochrane 
and Slate device an illustration of so much of the apparatus de- 
scribed and claimed by Holbeck & Gottfried and of their alleged 
new and useful process as com prises an “application of heated air 
under blast to the interior of” the particular object to be acted upon, 
in so much that were a cask substituted for the pipe mold the de- 
scription and first claim, at least, of the Holbeck & Gottfried would 
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be applicable to Cochrane and Slate’s mode and means of applying 
heated air. Furthermore, the idea or conception of a removable 
pipe section or conductor is conveyed in Cochrane and Slate’s draw- 

ings (marked ¢) and referred to in language on fourth line of 
267 second page of text, as follows: “The blast pipe is then in- 

serted.” ‘To illustrate my understanding of the applicability of 
the Cochraneand Slate device to the drying and heating of the interior 
of casks I have now made a rule sketch of said device thus applied, 
which I now present, marked “G. H. K., Application of Cochrane 
“ Slate, 1850, to Cask Drying, &c.” (adapted from figure 9), as fol- 
ows: 


Cochrane & Slate, 1850. 


G. H. K. Application of Cochrane & Slate, 1850, to cask drying, &c. (adapted from 
Fig. 9). 

The device of Davison and Symington of 1843, to which my at- 

tention bas been called, I find to be as stated in its title, “a method 
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of cleansing, purifying and sweetening casks, vats, and other vessels.” 
To effect these purposes said inventors propose to expose the interiors 
of the casks to “the action of the rapid currents of hot air.” Their 
means comprise essentially a furnace through which a pipe convey- 
ing an air blast “from a fan blower” is conducted, said pipe hay- 
ing on that portion of it which !eads from the furnace a series of 
nozzles, E, which are made to occupy the bung-holes of the casks to 
be treated, as shown clearly in Figs. 1 and 2 in the Davison and 
Symington drawing. The drawing and description of the Davison 
and Symington device are complete and explicit, even to the repre- 
sentation of removable conductors (the nozzle E). The device of 
Davison and Symington appears to me to come clearly within the 
language of complainant’s first and second claims. 

The device of Devaux, 1835, | find to comprise provisions for a 
blast of air, which is driven forcibly into the ash pit and through a 
fire for the propulsion of a current of partly decomposed heated air 
and products of combustion through a conductor, E, into a smelting 
furnace. The said conductor is shown to be removable, in this re- 
spect agreeing with the conductor E of complainant’s patent, as 

clearly appears by the drawing and by the following descrip- 
268 tion: “The pipe E may be made to move backward or for- 

ward when required by means of a wheel or collar, as shown 
in the drawing, the ends being formed so as to fit close by the ends 
of the pipe in which they are inserted when at work.” 

In reading the Devaux specification I note that he claims useful 
novelty in and lays stress on the partial decomposition of the blast 
air by its passage through the fire; thus, second line from foot, page 
3, he speaks of “a constant blast of heated and partly decomposed 
atmospheric air, gas, and vapors;” again,on page 4, line eighteen, 
“ D E are pipes to convey the heated and partly decomposed atmos- 
pheric air, gas, and vapors from the fireplace or furnace * * * 
through the tewyer pipe to the furnace containing the iron, stone, 
or iron ore;” again, page six, line fourteen, “these partly decom- 
posed air, gas, and vapors are forced into the smelting furnace ;” 
again, page eight, line seven, he reiterates the fact and advantage, 
claiming that his device is capable of doing what the earlier one of 
Neilson did not do, in that Neilson’s “ did not pass the atmospheric 
air into and amongst the burning fuel,” as they do in his. 

The said device of Devaux constitutes, in my judgment, except in 
its application to a smelting furnace rather than a cask, a manifest 
embodiment of the first two claims of complainant’s patent. To 
illustrate my understanding of the applicability of the Devaux de- 
vice to bring heated air and the blast in contact with the interior 
of the cask by means substantially as described and for the purposes 
set forth in complainant’s patent, | have now made and presented a 
rude sketch of the apparatus, as shown in Fig. 1 of Devaux’s draw- 
ing, in which the same letters refer to corresponding parts, a cask 
being substituted for the smelting furnace, marked “ G. H. K., Ap- 
plication of Devaux, 1835, to Cask Heating, &c.” (adapted from Fig. 
1), as follows: 


(Here follows diagram marked p. 268.) 
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269 I find the patent to Neilson of 1828 to describe a hot blast 

apparatus for forges, ete.,in which the air is, before entering 
the forge fire, heated by passing the conducting pipe through “a 
fire distinct from the fire to be affected by the blast or current of 
air.” No drawing accompanies this patent, but the description, ac- 
cording to my understanding, makes known an apparatus which, 
were a cask substituted for a forge fire, it would come within the 
language of the complainant’s first claim. 

The patent to Bovill, 1846, to which my attention has been called, 
relates to devices for “improvement in the manufacture of iron.” 
This device describes, among other things, a hot blast anparatus so 
arranged, as shown in figure two of his drawing, and described, as 
shown on line three, page eight, of the copy of the specification, as 
“that part of the air may pass through the fire and part over the 
fire,” under control of the attendant, the “fire” referred to being a 
supplemental fire, separate and apart from the furnace proper. To 
illustrate my understanding of the applicability of the Bovill device 
to bring heated air and the blast in contact with the interior of the 
cask by means substantially as described and for the purposes set 
forth in complainant’s patent, 1 have now made and present a rude 
sketch of the apparatus, as shown in Fig. 2, sheet 3, of Bovill’s draw- 
ing, in which the same letters refer to corresponding parts, casks being 
substituted for the smelting furnace. This sketch I have marked 
“G. H. K., Application of Bovill, 1846, to Cask Heating, &c.” (adapted 
from Fig. 2, sheet 3), as follows: 


(Here follows diagram marked p. 269.) 


The device of Cochrane & Galloway, A. D. 1818, to which my 
attention is directed, I find to be entitled “a machine for removing 
the inconvenience of smoke or gases generated in stoves, furnaces, 
or fireplaces by the ignition or combustion of coals or other inflam- 
mable substances and, in some cases, for directing the heat and apply- 
ing svch smoke or gases to various useful purposes.” The specitica- 
tion and drawings describe and show an air-tight stove, which re- 
ceives a forced draft of air in such a position as to strike the flame 
in near vicinity to or a little above the glowing embers. This draft 
air, the inventors state (page five, line nineteen, of the copy of their 
specification), may be “introduced under or upon the ignited fuel.” 
These draft inlets are indicated at B Bin my rough copy. I have 
now made and present an illustration of my understanding of the 

applicability of the Cochrane and Galloway device to the 
270 purification, etc., of the interior surfaces of casks by a rude 

sketch from Fig. 1 of their drawing, in which the same letters 
represent corresponding parts and in which a cask, Z, is substituted 
for the water column LD) D of their patent. I have, for identification, 
marked this sketch “G. H. K., Application of Cochrane and Gallo- 
way, 1818, to Cask Heating, &c.” (adapted from Fig. 1 of their draw- 
ing), and it is as follows: 


(Here follows diagram marked p. 270.) 
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G. H. K. Application of J. J. Russell, 1859, to cask heat- 
ing, &c., (adapted from Figs. 2, 3 and 6 of his drawing) 
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The device of A. E. L. Bellford, of 1854, to which my attention is 
cited, is entitled, in the copy before me, “An improvement in the 
manufacture of gl ass.” The drawings show and the specifications 
describe a hot-blast attachment to a eli ass-smelting furnace, contain- 
ing provisions for injecting between the sup porting: sieges upon which 
the glass pots rest, mingled streams of highly-heated air and gaseous 
products of combustion in any desired proportion. It would not be 
difficult, by a few slight modifications, to utilize this device for the 
purification of casks, substantially as in the cases of Cochrane and 
Slate, Devaux, Bovill, and Cochrane, and Galloway, previously 
spoken of. 

The device of Russell, 1851, to which my attention has been cited, 
is entitled, in the copy of the specification, “ improvement in ma- 
chinery used for heating and welding the edges of the plates used 
in the manufacture of cylinders and other articles.” The patentee, 
Russell, shows a stove or furnace provided with tuyeres for the in- 

jection, both above and below the grate, of air-blasts. A series 
271 of outlets permits the escape, in minute jets, of the highly- 

heated gaseous products, which in this case are shown as util- 
ized in raising “the lap surfaces of tubes to a welding heat. By the 
simple addition of nozzles or conductors to these outlets the appa- 
ratus of Russell is manifestly applicable for operation on the inte- 
rior of casks in the same manner as described and claimed in com- 
plainant’s patent. 

In order to illustrate my understanding of the applicability of the 
Russell device to the purification and pitching of casks I have now 
made and present a rude sketch compiled from figures 2, 3, and 6 of 
said Russell’s drawing, in which the same letters indicate correspond- 
ing parts. It will be seen that Russell’s draft inlets attack the fire, 
both above and below the grate, and that the only changes in the 
drawing are the prolongation of the outlet a®, so as to form a nozzle 
or conductor, and the substitution of a cask, Z, for the pipe 6, which 
appears in Russell’s drawings. I note in the Russell drawings dif- 
ferent forms of furnace, some like complainant’s stationary edifices, 
as, for example, in figures 3, 5, 6, and 7, and others mounted on 
wheels so as to be portable, as seen - figures 1 and 2. I have, for 
identification, marked this sketch “G. H. K., application of J. J. 
Russell, 1859, to cask heating, &e.” (adapted from figures 2, 3, 6 of 
his drawing), and it is as follows: 


(Here follows diagram marked p. 271.) 


The device of I. L. Bell, to which which my attention is called, 1 
the subject of leseription In a provisional specification in the En- 


glish patent office. No drawing accompanies it. It is entitled an 
improvement in sup plyi ng hot blasts to furn: aces, and describes an 
artificial blast capable of being driven either in contact with or 


through a eth sore tt fire at the discretion of the attendant. 
Two such supplementary fires are provided in order that one at 
least may be in condition for the purpose while the other is being 
replenished with fuel. No tuyere nozzle is described, but inasmuch 
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as at the date of the filing of this specification such nozzles were of 
practically almost, universal application for such purpose, the use 
of such may be prestmed. Thus provided, it would require only 
the substitution of one or more casks for the smelting furnace or 
cupola to bring it within the language of complainant’s first two 
claims. 
272 The device of John James Russell, January 8th, 1857, 
English patent No. 72 of that year, to which my attention 
is called, relates toa mode of welding the laps of wrought-steel tubes 
and appears to have no particular relevancy to the matter in con- 
troversy. 

The passage and illustration from Tomlinson’s Cyclopedia of 
Useful Arts are familiar to me, the book having formed a part of my 
library for about twenty-five years last past. The passage describes 
an apparatus of extreme antiquity, forms almost or quite identical 
being shown, if my memory serves, in Egyptian papyrus, probably 
about four thousand years old. If I mistake not, such pewterer’s 
or tinsmith’s soldering pots have been unearthed in Pompeii and 
elsewhere. It is a striking illustration of the prodigious new de- 
parture in industrial arts, characteristic of the present time, that 
this primitive apparatus, even so recently as the publication of ‘Tom- 
linson, about twenty-seven years ago, should have still constituted 
a familiar member of the kit of pewterer’s tools then used. It is 
now, to the best of my knowledge, all but obsolete, having given 
place to the various forms of gas and hydrocarbon blow pipes. 
Primitive as the pewterer’s “hod” is, however, it would seem, if 
made on a sufficient scale, to present all the complainant’s first claim, 
providing only that its nozzle was introduced into the bung-hole of 
u cask instead of being directed to the solder joint of a pewter cup. 

The extract from Muller's “ Handbuch fur Bier-Brauer” appears 
by the Defendant’s Exhibit “ Translation” now in my hands to de- 
scribe a pitching device adapted for use with those casks of larger 
class which possess a man-hole in their upper head. A pan or port- 
able fire pot is described, which, having been filled with burning 
embers and inserted in said hole, operates to melt the previously 
inserted pitch and to heat up the interior surface sufficiently to 
cause a second supply of pitch, inserted after the withdrawal of the 
fire, to spread or flow evenly over said surface. The action of the 
fire and active circulation of the hot air within the cask are greatly 
stimulated by blow pipe, the details of which, as described in the 
extract, appear to be fairly illustrated in “ Defendant’s Exhibit 
Rheinboldt Sketch.” The device thus described appears to fully 
embody the subject-matter of complainant’s first and second claims. 

The “ Defendant’s Exhibit Translation from Der Bier-Brauer, 
1861,” now in my hands appears to describe, among other things, 
an apparatus such as I have now rudely sketched, in which A rep- 
resents “an ordinary small pit or shaft furnace, which is fed with 
coke or charcoal;” B, the grating of the same; C,a “roomy ash 
pit;” D, the exhaust passage of a fan, E, connecting the said ash 
pit; F, the discharge pipe of the fan, provided with one or more 
nozzles, G, for introduction of the gaseous products to as many casks, 
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G. H. K. Sketch of apparatus for heating and purifying 
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Z. This apparatus would appear to fully meet the definitions both 
of claim 1 and claim 2 of complainant’s patent. To identify 
273 ~=this sketch I have marked it as follow: “G. H. K., sketch of 
apparatus for heating and purifying, &c., the interior of casks 
described in Der Bier-Brauer, 1861.” It is as follows: 


(Here follows diagram marked p. 273.) 


On examination of the “Seibel pitching machine” and testimony 
as to its use I am of the opinion that its operation comes under and 
is comprehended by the language of claim 1 of complainant’s pat- 
ent. I reach this conclusion becanse the specification of that patent 
contains no allusion to or admission of the pre-existence of the Seibel 
device or, for that matter, of any one of the devices cited in the 
question and referred to in my answer, and because the language of 
complainant’s specification is,in my Judgment, in the absence of 
any such qualification, admission, or distinction of what was new 
and what was old, such as in its terms to comprehend and claim the 
mode of operation of the Seibel machine and of the other devices 
cited in the question. Iam further of the opinion that the device 
of Davison and Symington, 1843, then at their service, and the other 
devices cited constitute a complete presentation of the subjects-matter 
of the complainant’s first and second claims. 

On examination of “ Defendant’s Exhibits Bletitner Sketches Blast 
Furnace Nos. 1 and 2” I am of the opinion that they fairly repre- 
sent a simple form of the blast furnaces used for reducing and melt- 
ing of iron, and, so far as the representation of a fire-chamber with 
a forced draft, they exhibit some of the essential elements of the 
pitching machine, both that of complainant's and others that have 
been cited. 

In view of the state of the art as illustrated by the devices cited 
in the question and adverted to In my answer, | am unable to find 
any patentable invention original in either the first claim or second 
claim of complainant’s patent. My reason for this opinion is, in 
brief, that by the publication and knowledge of the devices cited the 
American public had, at the date of the alleged invention of com- 
plainant’s, full and complete possession of all and more than all of 

the expedients which complainants now claim to control. In 
274 other words, I am of the opinion that the specification of com- 

plainant’s patent is wholly devoid of any such new and use- 
ful revelation as constitutes the essential element of consideration 
for which the statute grants a monopoly. 

In particular the alleged invention covered by the language of 
complainent’s first and second claims appears to me to be fully met 
and « bed in the specification and drawings of the English 
pater .unted to Davison and Symington Nov. 2d, 1843, No. 9924, 
the .me being one of the devices cited in the question and referred 
toin my answer. The device of Davison and Symington is, as to 
its source of heat, external to the cask to be operated upon, said heat 
being stimulated and its gaseous products propelled by a foreed 
draft, also external to the cask ; and although the heated gas, which 
is actually shown as being driven into the cask, is atmospheric air, 
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yet the inventors clearly suggest the use of other gases, as appears 
by the following language (line 15, page 8, of copy): “And having 

. now described the nature of the said invention, and in what manner 
the same is to be performed, we declare that, although we have 
spoken of atmospheric air as that which is heated and driven in 
rapid currents into contact with the casks, vats, and other vessels to 
be cleansed, purified, and sweetened, we do not limit ourselves to 
the use of such an air alone, but claim a right to the use of any other 
sort of air, which being heated and driven in rapid currents as afore- 
said will produce the like effects.” The expression, “ through the 
fire,” in complainant’s patent, is also applicable to the Davison and 
Symington device in which the blast, although restricted to its own 
proper conduits, may be spoken of with equal correctness as being 
driven “through the fire.” 

No special allusion appearing in complainant’s specification to 
such a device as Davison and Symington’s, nor a distinction drawn 
between complainant’s device and such as Davison and Symington’s, 
nor as to any special kind of fuel to be used, nor whether stationary 
or portable, I am not of the opinion that the terms of the complain- 
at’s specification restrict the invention to the use of a blast in actual 
contact with the fire, nor even to an apparatus which is external to 
the cask. In other words, the specification appears to me, in the 
terms of its first claim, to comprehend such devices as Davison and 
Symington’s and “ Der Bier-Brauer,” on the one hand, and such de- 
vices as described in the Seibel deposition and the Rheinboldt 
sketch on the other hand, and in its second claim to again comprise 
Davison and Symington’s and “ Der Bier-Brauer.” 

Even should the Davison and Symington device be held not in 
terms to suggest or imply the use of a blast in actual contact with 
the fire, | am of the opinion that, in view of the state of the art and 
the familiar use of blasts in such actual contact as illustrated in the 
cases .of Cochrane and Galloway, Devaux, Bovill, Cochrane and Slate, 
and the device of Russell, already cited, and in particular the use 
of such an actual contact blast in “ Der Bier-Brauer,” the use of such 
an actual contact blast at the date of complainant’s application did 
not imply the exercise of the inventive faculty. 

As far as the actual representations and descriptions may be taken 
to indicate the inventor’s preferred form and mode of operation, the 
device described and shown by complainants, equally with that de- 
scribed by Davison and Symington, may be considered to project 

unconsumed atmospheric air into the cask. 
275 Q. 3. Would or would not a machine shown and described 
in the extract from Tomlinson’s Cyclopedia be capable of use 
for the purpose of pitching small kegs without any change in its con- 
struction; and, if so used, would or would not the process be the 
same as that in the use of the machine described in complainant’s 
patent? 

A. Yes; undoubtedly. 

Q. 4. Do you find the machine in complainant’s patent, shown 
and described, as used in connection with small kegs specifically, or 
as used in connection with casks? : 
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A. I do not find any specific reference to kegs of any size. The 
specification throughout uses the words “cask” and “barrels.” The 
only class of cask shown or described specifically is of the kind that 
possess a man-hole in one head, a feature that is usually character- 
istic of the largest class of casks. 

(. 5. Do you or do you not find in the extract from “Der Bier- 
brauer, 1861,” any description of the operation of the machine which 
would necessitate the passage of the blast air through the furnace 
and the fire? 

A. I do find such reference in section five of the copy in the fol- 
lowing language: “In case of superfluous water or steam power a 
fan, being at command, can be attached and blow the air through 
the vessels; hereby the fan draws the air out of the channel which 
connects with the somewhat roomy ash place of a small pit or shaft 
furnace which is fed with coke or chareoal whenever warm air is 
desired ; the ash place has an opening from the side provided with 
a small door to mix the burning air, in case it gets too hot, with the 
cold air.” 

Q. 6. What does H, in your sketch “ Der Bier-Brauer, 1561,” repre- 
sent, and for what is it described as provided ? 

A. It represents an inlet, described in the extract in the following 
language: “The ash place has an opening from the side provided 
with a small door to mix the burning air, in case it gets too hot, 
with the cold air.” 

(). 7. State whether the description in these several extracts, re- 
spectively—that is, Tomlinson’s Cyclopedia, Handbuch fur Bier- 
Braner, 1854, and Der Bier-Brauer, 1861, are or are not, in your 
opinion, sufficiently full, clear, and definite to enable a mechanic 
familiar with the art as it stood at the daies borne by said several 
publications to construct therefrom successfully operative machines 
upon the plan and operating in the method represented by your 
several sketches relating to said extracts, and whether or not, in your 
opinion, such descriptions, respectively, would convey to such me- 
chanic a clear understanding of the construction and mode of opera- 
tion of such machine? 

A. I think they are, and that they would convey such under- 
standing. 

(). 8. Please examine the models now shown you and state whether 
or not they correctly represent the devices shown and described in 
any of the patents and publications to which you have referred; and, 
if so, to which they severally correspond, marking them by name to 
identify them. 

A. I recognize in the model, which I mark by way of distinction 
“G. H. K., Model of Cochrane and Slate,” a fair illustrative embodi- 
ment of so much of their device as is pertinent to the present con- 
troversy. In this model the piece E represents the external cylinder 
of sheet metal; the piece F, the interior cylinder fixed within the 
former; G is the fireplace; H is an outlet for the escaping vapor ; 
X is a blast pipe, which pipe agrees with the description in being 
removable. 
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276 The model marked by me “G. H. K., Holbeck and Gott- 

fried,” represents the features described in complainant’s pat- 
ent in illustrating the processes covered in their first two claims. In 
this model A represents their “ furnace constructed of masonry ;” d, 
their draft inlet; d’, their discharge inlet; E, their remove pipe; g, 
the hand thereof; D, a cask; j, opening in head of same. The me- 
chanical devices i k, described in complainant’s patent and claimed 
in claim three, for closing the opening j, are not shown in the model. 
The draft inlet is located, as shown in complainant’s patent, above 
the grate. 

The model which I mark “G. H. K., Tomlinson’s Pewterer’s Hod,” 
is a fair representation of the implement described in that work, 
except that sheet iron is employed in the model instead of the cast 
iron of which such hods are customarily made, which cast iron it- 
self displaced those of earthenware, used by the ancients and among 
primitive people. In this model h represents the fire-pot closed by 
lid L; b, the “ nozzle” conveying the blast from a “ bellows worked 
by the foot,” the bellows not being shown ; “ », nozzle which directs 
the current of hot air upon the article to be soldered. 

In the model marked “G. H. K., Model of Blettner Sketch No. 
2,” I recognize a fair embodiment of the furnace represented in that 
sketch, in which A represents the furnace stake; B, the tuyere holes; 
C, charging opening ; D, ventages for the smoke; E, tamp hole for 
the escape of the molten metal; F, pedestals on which the furnace 
is supported. 

In the model marked “G. H. K., Model of Blettner Sketch Vogt 
Machine,” [ recognize affair embodiment of the device represented 
in that sketch and described in Joseph B. Blettner’s testimony, in 
which “A is the air inlet” from a “ rotary blower,” not shown; “ B, 
a chamber under the grate bars ;’ “C, the grate ;” “ D, chamber for 
coke ;” “ E, the outlet of the hot air to the keg;” “F, a keg ;” “G, 
thé platform that supports the furnace and keg:” “H is a screw 
that raises and lowers the keg;” “I, a hinge that permits the upper 
part of the furnace to be turned back ;” “ K, a lock to hold the said 
upper part down during operation.” 

In the model marked “G. H. K., Model of Devaux ” I recognize 
a fair embodiment of so much of that inventor’s device as appears 
pertinent to the present controversy, in which A represents the 
chainber for receiving air from inlet K ; C, chamber constituting the 
ash pit; F, grate; D and E, pipes to convey the heated and partly 
decomposed atmospheric air, gas, and vapors from the fire place or 
furnace through the tuyere pipe to the furnace; E represents the 
separable tuyere nozzle or conductor. The pipe E is capable, as in 
the Devaux drawing, of sliding longitudinally in and out of the 
pipe D. P represents a door which leads into an outer chamber or 
vestibule, which is not material to the present controversy and is 
not shown in the model. 

In the model which I have marked “G. H. K., Model from ‘ Der 
Bier-Brauer,’ 1861,” A represents “a small pit or shaft furnace ;” B, 
a grating of the same; C, “a roomy ash pit;” D, the exhaust pas- 
sage of a “ fan,” E, connecting with said ash pit; F, the discharge 
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pipe of the fan, provided with one or more nozzles, G, for introduc- 
tion of the gaseous products to as many casks, Z; H, a cold-air 


inlet, capable of being partially or wholly closed by means of 


door, h 
277 In the model which I have marked “G. H. K., Model of 

Davison and Symington, 1843,” I recognize a fair embodiment 
of the parts of those inventors’ apparatus which are material to the 
present issue. In this model A represents the furnace wall ; a 6, pipes 
which occupy the interior of the furnace and which communicate 
at one end by pipe C witha “ fan blower” and at the other end by 
pipe D with a series of separable nozzles, E, which in operation 
occupy the bung-holes of as many casks. In the above-cited models 
wood is employed to represent masonry, and sheet iron to represent 
iron. 


Q.9. Is there any difference in effect between drawing and 
driving a blast of air through the furnace ? 

A. There is no difference in effect in kind; theremay be a differ- 
ence in degree; where the blast is driven through a heated mass 
the velocity may be increased up to a certain limit, dependent on 
the resistance of such mass; where the air is drawn by what is 
commonly known us “suction” the velocity cannot rise above that, 
due to the atmospheric pressure, but practically this may be wholly 
compensated by increase of the transverse section of the exhaust 
passage ; as affects the utility of the two for the purpose in question, 
I do not think there is any material difference, nor do I look upon 
the use of either one to the exclusion of the other as of any conse- 
quence in a mechanical point of view, it being common for me- 
chanics to substitute one for the other, the use of one or other form 
being purely a matter of option and convenience. 

Q. 10. How long, to your knowledge, have these been known and 
recognized by mechanics as interchangeable methods of applying 
the blast? 

A. Of my own knowledge, ever since I first gave serious atten- 
tion to such matters—about forty-five years ago; my knowledge 
derived from the history of the subject would place such optional 
use several centuries back. 

Q. 11. How long have rotary fans, to your knowledge, been in 
common use in this country and elsewhere ? 

A. As a means of propelling a blast of air, of my own knowledge, 
about forty-five years. 

Q. 12. Have you seen the pitching machines in defendant Moer- 
lein’s brewery ; and, if so, how were the pipes connecting with the 
keg attached to the furnace ? 

A. I have seen such machines in that brewery, both idle and at 
work ; the pipes connected with the kegs were screwed and rusted 
fast in the furnace walls; there was no evidence of their ever having 
been removed or intended to be removed from their places in the 
furnace wall since the original manufacture, and were to all appear- 
ances as much a fixture therein as if the wall and nozzles were cast 
in one integral piece. 
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Q. 14. How was the fan located with reference to the furnace? 

A. It was distant and connected by a long pipe which discharged 
beneath the fire grate. 

Cross-examination by Mr. BANNING: 

X Q. 15. Please state which one of the various patents, publica- 
tions, or devices offered in evidence by the defendants, in your opin- 
ion, most nearly embodies the complainant’s invention. 

A. The device of Davison and Symington. 

X Q. 16. Please state where you find in the extract of 
278 “Der Bier-Brauer, 1861,” thedescription of any such machine 
as you have represented in your model, “G. H. K., Model 

from ‘ Der Bier-Brauer,’ 1861.” 

A. I gather my understanding of the apparatus from several 
parts of the extracts, the principal passages being as follows: “ If it 
is desirable to dry casks or other vessels with narrow openings rap- 
idly, ° . ’ the drier and warmer the air is and the 
more rapidly it is carried through the casks the quicker will the dry- 
ing be effected. It is necessary, therefore, to have a source of heat 
and a certain power to blow the heated air through the vessel. 

“Tn this case air at 15° R. temperature can be regarded as dry 
air, notwithstanding it is quite moist, viz., charged with 12.8 gr. of 
watery vapor to the cub. mtr., after having it heated to 30°, because 
then 15.7 gr. can be received in addition, making altogether 28.5 gr. 
vapor in order to saturate it. 

“We need thus for our purpose dry air and a motive power, and 
generally a source of heat to dry the air and to movethe same. In 
practice these conditions can be variously combined and employed, 
and we will enumerate a few instances. 

“These pipes project four to five inches from the ante-chamber, 
and are supplied with rubber or varnished leather pipes, which are 
fastened to air-tight pipes of tin, which are to be sunk into the ves- 
sels to be dried. 

“A small shaft furnace 1 to 13 feet wide and 2 to 23 feet high, of 
brick, supplied with grate bars and a channel to supply outside air. 
Coke or charcoal or dried wood are used to start the fire on the 
grate. In using cut wood, stone, coal, or turf a smoke would be 
produced and communicated to the vessels, which would damage 
the taste of the fluids with which said casks are to be filled; there- 
fore these fuels demand an iron stove whose pipe empties into the 
same chimney into which the pipes of the vessel are let. 

“Tn case of superfluous water or steam powers a fan being at com- 
mand can be attached and thus blow the air through the vessels ; 
hereby the fan draws the air out of a channel which connects with 
the somewhat roomy ash place of a small pit or shaft furnace, which 
is fed with coke or charcoal whenever warm air is desired. The ash 
place has an opening from the side provided with a small door to 
mix the burning air, in case it gets too hot, with the cold air.” 

X Q. 17. Such model is made to represent your understanding or 
conception of what is described in the extract from “ Der Bier- 
Brauer,” is it not? 
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A. It is. 

X Q. 18. Did you ever see a machine such as represented by your 
model in operation? 

A. Iam of opinion that the machine used by Moerlin, which I 
have seen at work, is essentially such a machine. 

X Q. 19. In the Moerlin machines do the fan, furnace, and cask 
or keg occupy the same relative position to each other as they do in 
this model referred to in my questions above? 

A. Their relative position is different, in that in my model the 
fan is located between the furnace and the cask, while in the Moerlin 

machine the furnace is located between the fan and the cask. 
279 X Q. 20. That, I understand, is as nearly the machine rep- 

resented in your model as you have ever seen in operation. 
is this correct? 


Redirect ex camini ition by Mr. PARKINSON: 


R. D. Q. 21. If any importance were attached to the construction 
of the machine in complainant’s patent, being such as to pass the air 
through the furnace unenclosed, as dis tinguished from passing it 
through a closed pipe, would or would you not change your answer 
to cross-question fifteen ? 

A. I probably should. 

R. D. Q. 22. Supposing the passage of air unenclosed through the 
furnace into the vessel to be heated were assumed to be the substan- 
tial feature of complainant's patent, what, if any, of defendant’s ex- 
hibits embodying this most nearly corres pond in structure to com- 
plainant’s m: achine ? 

A. Under the hypothesis which the question presumes, Exhibit 
Der Bier-Brauer, 1861, most nearly corresponds in structure to the 
complainant machine. 

R. D. Q. 23. What, if any, of the exhibits that you have referred 
to, when neid as described either in the specifications or depositions 
accompanying them, apply heated air under blast to the interior of 
‘asks by means of a blower propelling the air through the furnace 
for the purpose of heating casks to be pitched ? 

The devices described in the extracts from “ Der Bier-Brauer, 
1861,” and “ Handbuch fiir Bier-Brauer, 1854,” and in the Siebel 
machine. All of the forms I have cited show the blast made to pass 
in contact with the fire, while the Davison and Symington also fills 
the requisitions of the question in every respect. 


GEO. H. KNIGHT. 


The models referred to in question eight and answer eight are 
here offered in evidence and marked, respectively, as designated in 
said answer eight. 

Defendants offer in evidence certified copy of specification of 
English letters patent granted John James Russell June 24, 1857, 
and numbered 871, marked “ Defendants’ Exhibit John James 
Russell, English Patent, June 24, 1857. 
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Apert Scuwitt, of lawful age, being duly sworn as hereinafter 
certified, deposes as follows : 


Q. 1. State your name, age, residence, and occupation. 

A. My name is Albert Schwill ; age, forty years; residence, Cin- 
cinnati; and am a manufacturer of malt. 

Q. 2. Under what firm name are you doing business ? 

A. Albert Schwill and Company. 

Q. 3. State whether or not your company has sold pitching ma- 
chines to Cincinnati brewers, and, among others, to Christian Moer- 
lein and John Hauck ; and, if so, who manufactured such machines 
and what manufacturer’s name was upon them. 

A. We have sold pitching machines to Cincinnati brewers, and 
sold said machines to said Hauck and Moerlein. The machines 
were manufactured by John Stromberg, of Baltimore, and we acted 
as his agents here. I do not recollect if any name was on them. I 
do net recollect that we have ever sold any machines but those 
made by Stromberg, except one, prior to 1873, and am positive that 

since 1873 we have not sold any but Stromberg’s. 
280 (). 4. State about through how many years you have sold 
said machines; how generally, and whether or not they were 
publicly advertised during all that period, and, if so, how. 

A. If my memory is correct, we have been selling them since the 
spring of 1873. ‘The machines were, during all this period, adver- 
tised through newspapers and circulars, having cuts on them repre- 
senting the machines. 

Q. 5. State whether Gottfried or Holbeck or any one claiming 
under their patent, or representing those claiming under it, ever 
notified vou that they disputed your right to sell these machines . 

A. We were never so notified by anybody. 

Q. 6. Please look at “ Western Brewer,” of January 15, 1880, and 
state whether or not you recognize it as a serial publication with 
which you are acquainted ; and, if so, about how long you have 
been acquainted with it as such. : 

A. I recognize it as such, and have been a subscriber to it for the 
last four or five years. 

Q. 7. Please state whether or not you find therein a cut correctly 
representing the Stromberg machine to which you have referred : 
and, if so, how that cut corresponds to the circular heretofore men- 
tioned. 

A. I find such cut on page twenty-three, and it represents the ma- 
chines we are selling and have sold for years as the agents of Strom- 
berg. It is the same as the cut of the circulars. 


The publication above referred to is here offered in evidence and 
| “ Defendants’ Exhibit Wester er.” speci 
marker efendants’ Exhibi estern Brewer,” special reference 
being made to the cuts and accompanying advertisements at the top 
of the twenty-third and bottom of the twenty-ninth pages, respect- 
ively. 
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Cross-examination by Mr. BANNING: 

X Q. 8. When did you buy the machine or machines from Strom- 
berg? State the date particularly. 

A. We purchased them at various times since 1873. I cannot 
state the particular dates. 

ALBERT SCHWILL. 

Defendants offer in evidence certified copy of letters patent of the 
United States, granted William Vogt July 11th, 1871, No. 116,896, 
marked “ Defendants’ Exhibit William Vogt, U.S. Patent, July 11th, 
1871.” 

Herman LackMAN, of lawful age, being duly sworn as hereinafter 
certified, deposes as follows: 

Q. 1. State your name, age, residence, and occupation. 

A. Herman Lackman; age, fifty-five years; residence, Cincinnati, 
and am a brewer and proprietor of the United States brewery of 
Cincinnati. 

Q. 2. How long have you been a brewer in Cincinnati? 

A. I commenced for myself in 1855, and have been in it ever 
since. 

(. 3. How do you pitch your kegs and casks? 

A. For kegs I take out the heads to pitch ; for casks I use a pitch- 
ing pan like Defendants’ Exhibit Seibel Machine. These are the 
only means I ever used or had used in my brewery for pitching kegs 
or casks. 

Q. 4. How long have you used the pitching pan above referred to 
in your brewery ? 

A. Since the fall of 1857 or spring of 1858. I have seen it used 

in other breweries in this city since before that time. 
281 Q. 5. Was the use of this pitching pan in your brewery 
and others to which you have referred such that the public 
might have seen it from the first? 

A. Certainly; it was where anybody might have seen it. 

Q. 6. What, if any, means was employed when you first used and 
saw used this pitching pan for driving a blast of air through it? 

A. We used a blacksmith’s blower with a hose attached to it and 
entering the pipe at the bottom of the pan. I have since bought a 
Connersville or rotary blower, which I use in place of the black- 
smith’s bellows to drive a blast of air through the pan. 

Q. 7. Are you one of the defendants who has been sued in this 
court by Gottfried, the complainant herein, for alleged infringement 
of the pitching-machine patent granted him and Holbeck May 3d, 
1864? 

A. I am. 

Cross-examination by Mr. BANNING: 

X Q. 8. Is the pitching pan like that testified to by Seibel the 
only kind of a machine you have ever used ? 

A. It is; I am using it to-day yet. 

X Q. 9. How have you pitched your kegs? 
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A. As stated in my answer to question three. 

X Q.10. Have you ever had any one to do your pitching for you; if 
so, what kind of a machine did he use? Describe it fully, and how 
and where the pitching was done. 

A. My cooper does my pitching and pitched the kegs by hand, as 
before described, and the casks by the pitching pan. ‘The machine 
was the pitching pan before described, and was always done in the 
yard of my brewery. 


Redirect examination by Mr. PARKINSON : 


R. D. Q. 11. Have you ever made or sold any pitching machines? 
A. No, sir; I never did. 
HERMAN LACKMAN. 


Defendants withdraw from evidence the patent heretofore offered 
and marked “ Defendant’s Exhibit John J. Russell’s English Patent, 


January 8th, 1857. 


Examination of witnesses on belialf of the defendants, under the 67 
rule, in equity, as amended, at the office of Parkinson & Parkin- 
son, No. 75 W. Fourth St., Cincinnati, Ohio, this 4th day of Oc- 
tober, 1881, the parties appearing and agreeing that Daniel Kelly 
may act as special examiner herein. 

Present: Thos. A. Banning, Esq., for the complainants, and R.H. 

Parkinson, Esq., for the defendants. 

By request of parties it is ordered that these depositions be taken 
by question and answer. 


JoHN F. JuDGE, a witness produced on behalf of the defendants, 
being first duly sworn, deposeth and saith, in answer to interroga- 
tories propounded to him by R. H. Parkrnson, Esq., of counsel for 
the defendants, as follows: 


Question 1. State your name, age, residence, and occupation, and 
what opportunities, if any, you have had of becoming familiar with 
the laws of chemistry. 

Answer. John F. Judge; forty-nine years; Cincinnati; am a 
pharmacist and analytical and consulting chemist. I have been 

professor of chemistry for over twenty years in various col- 
282 leges and am at present professor of chemistry in the Cincin- 

nati College of Pharmacy; am accustomed to making analy- 
sis and have testified as expert in cases under legal investigation. 

Q. 2. Please examine the drawing of patent No. 42580 granted 
Holbeck and Gottfried May 3d, 1864, and state whether or not the 
arrangement of the entrance blast, the fuel, and the exit pipe, with 
reference to each other, are or not such as to secure any substantial 
deoxygenation of the air as it passes through the furnace into the 
cask. Please answer this question, first, upon the assumption that 
there is no external opening below the grate during the operation, 
and, second, upon the assumption that there is a draft or opening 
beneath the grate ; in either case all other things remaining as shown 
in the drawing. 
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A. The arrangement of the apparatus in this sketch or diagram 
is such as would not tend to deoxidize the air to any considerable 


extent, for the reason that absolute contact of the entire stream of 


air with particles of incandescent combustible material is necessary 
for the abstraction of its oxygen ; the arrangement is such that most 
of the air forced in by the fan would pass above and not come in 
contact with the burning fuel, for the reason that the entrance pipe 
is placed above the fuel; if there is an opening below the grate this 
would not tend to promote deoxygenation of the air introduced by 
the fan, for the reason that if an upward current is established 
through the grate by virtue of the opening it would furnisn the 
oxygen or most of it required for the combustion of the fuel; if an 
upward current were not established, then the effect would be the 
same as though there were no opening below the grate, or a portion 
of the air introduced by the fan would find its exit downward through 
the grate and not enter the cask. 

Q. 3. Can you state what kind of gases would probably be driven 
into the cask in the arrangement shown in the drawing and what 
their effect or tendency would be; in other words, whether they 
would be more or less likely to produce explosion than simply 
heated atmospheric air? 

A. The gases introduced into the cask would be atmospheric air 
and the results of combustion. In the combustion of carbonaceous 
fuel carbon monoxide and carbon dioxide may result. If the com- 
bustion is perfect it would be carbon dioxide; if imperfect there 
would be present carbon monoxide gas in greater or less proportion. 
The arrangement of the apparatus is such that carbon monoxide 
gas would be likely to be present in considerable quantity, and, 
mixed with atmospheric air, explosions would be likely to occur if 
the mixture of such gas and air became sufficiently elevated in tem- 
perature. 

Q. 4. Please examine Exhibit “Seibel Pan” and, assuming that 
a blast of air is driven into the perforated pipe at the bottom and 
the pan filled with ignited coke or charcoal, please state whether or 
not there would be substantial deoxygenation of the air as it passed 
through the burning coke or charcoal. 

A. In this apparatus exhibited the arrangement is such that if 
filled with ignited coke or charcoal the air forced through the open- 
ings in the pipe could not escape complete or, at least, practically 
complete deoxygenation, for the reason that the air would come into 
actual and complete contact with the incandescent fuel, which latter 
would abstract the oxygen, and therefore substantially deoxydize 

the air. 
283 Q. 5. Please examine sketch of apparatus for heating and 

purifying, &c.,in George H. Knight's deposition, from. Der 
Bier-Brauer, 1861, assuming the top of the furnace open and the 
pipe D opening at one end beneath the grate and communicating 
with the fan. Please state whether or not such an arrangement 
would be practically effective to apply a blast; or, in other words, 
whether the fan, arranged so as to draw the blast from the furnace 
instead of driving it through the furnace, would be practically as 
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efficient as if arranged to drive through the furnace, and whether or 
not such an arrangement would deoxygenate the air. 

A. In this diagram the fan would be effective in moving the cur- 
rent of air from the furnace to the casks, provided the fuel in the 
furnace is so arranged as to permit the passage of air for combustion. 
There would be no difference in the action of the fan so placed as 
compared with one arranged so as to force the air through the fur- 
nace, the action of a fan being to force forward the air within it, and 
thereby tending to produce a vacuum within the fan, which tendency 
is overcome by the pressure of the atmosphere forcing in air to take 
the place of that which is thrown forward. If the fuel in the fur- 
nace isso arranged—that is, sufficiently porous—as to permit of com- 
bustion the pressure of the atmosphere will be equally exerted in 
the one arrangement as in the other, and if there is no other open- 
ing in the ash pit than that through the pipe D the air before en- 
tering the fan must come in contact with the incandescent combusti- 
ble material which is in the body of the furnace, and cannot therefore 
escape very thorough deoxygenation. 

Q. 6. Supposing the air was driven in as shown in the Gottfried 
patent and a body of fuel placed between the entrance pipe and the 
exit pipe sufficiently dense to prevent the atmosphere from passing 
through it, what would be the effect; would it or would not it be 
operative ? 

A. Under those conditions, if there was no other opening through 
which the air could escape, the action of the fan would be arrested— 
that is, the resistance to the propulsion of the air would be such as 
to prevent the passage of air from the fan to the furnace, and render 
the apparatus inoperative—that is, upon the supposition that the 
fuel interposed between the entrance and exit pipes is so closely 
packed as to prevent the passage of air as proposed in the question. 

Cross-examination by Mr. BANNING: 

X Q. 7. Did you ever see any kegs or casks pitched with a ma- 
chine ? 

A. No; I have never witnessed the process. 

X Q. 8. Have you ever read the specification of the Gottfried and 
Holbeck patent ? 

A. No; I never read the specification. 

X @. 9. If it is stated in the specification of that patent that the 
air from the blower may be introduced to the furnace “ either below 
the grate or above this grate, as shown in figure 1,” would you con- 
sider that the pateniees meant to limit the introduction of the air 
to a position above the grate ? 

A. If the specifications state what the question assumes I would 
conclude that it meant what is stated—that is, that the entrance 
pipe might be below or above the grate. 

X Q. 10. Assuming that a machine was built exactly 

284 & 285 as shown in drawing number one of the patent, would 
the air, as itemerged from the discharge piped’, in your 

opinion, be so deoxygenized as that it would not cause or permit com- 
bustion if the fire chamber were filled with burning fuel ? 
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A. If an apparatus were constructed as in figure 1 and the fire 
chamber was filled with burning fuel as high as the exit pipe, then 
the air introduced by the blower, provided there is no opening from 
the ash pit below, will pass through the burning fuel and lose the 
larger portion of its oxygen and become more or less unfit, after 
passing through exit pipe d’, for supporting combustion. 


Redirect examination by Mr. PARKINSON: 


R. D. Q. 11. Assuming the drawing of the patent to be as shown, 
and assuming the specification to contain the statement that the air 
from the blower may be introduced to the furnace “either below 
the grate or above this grate, as shown in figure 1,” and that there is 
no statement of any advantage or disadvantage to be obtained by 
introducing it below the grate, and no mention of deoxygenation, 
and assuming, further, that the claims are asshown, would you un- 
derstand that the deoxygenation of the air was treated as a material 
part of the invention, and that the claims of the patent were limited 
to such an arrangement as substantially deoxygenated the air, or 
would you understand that the deoxygenation was regarded as en- 
tirely immaterial or not thought of at all, and that the claims were 
intended to be entirely indepet ndent of the deoxygenation of the air? 

A. Upon the assumption of the question that the blower may be 
attached either below or above the grate, and there being no state- 
ment touching the proposition to deo xydize the air, and the further 
fact that the inventors state “what” they “claim as new,” &c., to be, 
first, “the application of heated air under blast to the interior of 
casks by means substantially as described,” &c., I arrive at the opin- 
ion that the deoxygenation of the air was either considered imma- 
terial or not perceived by the inventors, for the reason that in 
making the drawing there has been selected that arrangement which 
is least adapted to deoxydize the air, and the further reason that 
claim first, the application of heated air, implies that air is to be 
introduced into the interior of casks,and not the deoxydized residue 
of the air and the products of combustion ; in other words, air, when 
it has been deprived of its oxygen, is substantially only nitrogen gas 
and not air. For these reasons I am led to the conclusion that de- 
oxygenation is not intended in the specification. 


J. F. JUDGE, M. D. 


286 Master’s Record. 
Circuit Court of the United States, Southern District of Ohio. In 
Equity. 


MATTHEW GOTTFRIED 
vs. 
CHRISTIAN MOERLEIN and Other Cases. 
Deposition of Matthew Gottfried on Accounting. 


Cincinnati, March 5th, 1885 
Parties met pursuant to assignment, Thos. A. Banning, Esq., on 
behalf of complainant, and R. H. Parkinson, Esq., on behalf of 
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defendants, being present, Judge Fishbach, the master in similar 
cases pending in the district — of Indiana, and myself sitting to- 
gether for the hearing of Mr. Gottfried’s testimony. 


Matruew Gorrrrieb, complainant, called and being duly sworn, 
deposes and says: 

Direct examination by Mr. BANNING: 

Q. 1. State your name, age, residence, and occupation. 

A. Matthew Gottfried; 60 years old; I live and have a brewery 
in Chicago, and manufacture 40,000 barrels of beer a year. 

Q. 2. Are you the complainant and one of the patentees of letters 
patent of the United States 42580, sued on in this case? 

A. Iam the complainant and one of the patentees named in the 
patent referred to, and of course I am one of the inventors of the 
improved mode of pitching barrels described and claimed in such 
patent. 

Q. 3. Please describe the mode of pitching barrels and casks in 
general use among brewers before your invention was made, if you 
know, and point out the advantages, if any, which the patented in- 
vention possesses over the old way; state fully and at length, and 
givé your reasons for any statements you may make. 

A. I have been in the business of brewing for the last forty-four 
years, and am thoroughly acquainted with the method of pitching 
before our invention. It was the practice then to take the heads 
out of the barrels and casks, lay them on their bellies or sides, put 
in the necessary quantity of unmelted pitch, put a handful of straw 
on it, and set fire to it while the pitch commenced to melt and burn ; 
the head was then held in front of the barrel by hand screws or 
other means, and in this way the operator gauged the amount of 
fresh air which was necessary to feed the fire. When the barrel 
had become sufficiently heated and the pitch fully melted the head 
was then put in and the barrel rolled. This method required the 
following steps: The hoops of one end of the barrel were knocked 
off, staves loosened, and the head taken out; the hoops were 
then put on, the staves brought tightly together to prevent the 

melted pitch from filling the joints; the fire was then kin- 
287 died in the barrel, the pitch melted, and the wood thoroughly 

heated. The fire was then extinguished, the hoops again 
knocked off, staves loosened to admit of the head being putin. The 
head was then put in, the hoops again put on, and driven tightly to 
their place. Afterwards the barrel was rolled. This operation was 
very tedious and slow, and, in spite of the greatest care, barrels and 
casks were frequently ruined, hoops, heads, and staves were often 
broken, and seldom could we get the barrels together as tight and 
perfect as when they came from the cooper. It very often happened 
that the fire in the barrels and large casks rose so rapidly and burned 
so strongly that a man could not control it, and I have seen a good 
many fine casks entirely destroyed by the fire getting beyond con- 
trol, and this operation was also attended with danger to the build- 
ings and men, and I have known in my experience many accidents 
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to happen of a more or less serious nature. I once saw a man have 
his face and hands so seriously injured that he suffered in the hos- 
pital over three months. I once had my hair and whiskers burned 
off and my face and hands seriously injured by pitching in the old 
way. ‘This isthe only way lL ever saw pitching done before our in- 
vention, but since obtaining our patent I have heard that in some 
places a fire pan was previously used in the pitching of large casks. 
According to my information these fire pans were put into the casks 
through the man-hole, and the heat going out from the top or sides 
of the pan would heat the cask in about half an hour, more or less, 
sufficiently for pitching, and often a blacksmith’s bellows was used 
for keeping up the fire in the pan. I have neverseen this apparatus 
used, but from my understanding of it 


(Objection, and witness stopped.) 


I wanted to say then that this fire pan could not be used for small 
kegs and barrels at all. 

Our invention was the first that ever enabled kegs and barrels to 
be pitched without taking the heads out. By the use of our inven- 
tion great safety and rapidity in pitching are secured. In a test 
made at my brewery seven men required twenty-eight minutes by 
the watch to pitch eleven small kegs by the old way, while six men, 
pitching with the machine the same number of kegs of the same 
kind, required only four minutes to do it. At another time one ex- 
perienced man and five green hands pitched fifty kegs in less than 
fifteen minutes. In pitching a large number lam sure the difference 
in time will be still greater. In pitching large casks by the old way 
it required from twenty-five to thirty minutes, while by the new way 
it takes froin two to three minutes only. By using our invention 
the kegs or casks last about three or four times as long, as they are 
not knocked to pieces in pitching. ‘The heads, staves, and hoops are 
never broken, nor are the kegs or casks burned out or injured by 
the fire, as the heat to which they are subjected is produced in such 
a way that it does not burn or char the wood. This saving in barrels 
is a very important matter, as every brewer knows. Another impor- 
tant saving resulting from the use of our invention is in the matter 
of pitch. Pitch is of such a nature that by exposing it to the direct 
action of fire its adhesive qualities are greatly impaired. It becomes 
brittle and easily cracks and scales off, thus requiring frequent pitch- 
ing, and at the same time the work is more expensive and less effect- 

ive. All this is remedied by the use of our invention. The 
288 heat to which the pitch is subjected greatly improves its qual- 

ities, making it much tougher and more adhesive, thus ren- 
dering the pitching less frequent and more effective. 

Q. 4. State whether you have ever made any settlements or granted 
any licenses under the patent sued on; if so, state fully and at 
length all about them, mentioning some of the settlements or 
licenses. 

Counsel for defendants objects to the question as incompetent and 
irrelevant in addition to the general objection heretofore noted. 
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A. After our patent was granted we took pains to introduce our 
invention to the trade, and advertised it in brewers’ papers and cir- 
lulars, and also by exhibiting it at brewers’ conventions. My co- 
patentee, Holbeck, manufactured machines, and occasionally suc- 
ceeded in selling a few. We put the price low, making for ourselves 
only a profit of about $100 per machine. We expected in this way 
to be able to supply the trade with our invention and to build up a 
large business in manufacturing machines, but after a time we dis- 
covered that the brewers would not respect our rights. A great 
many of them were using our invention, but to our claims they 
would make no answers or dispute the validity of our patent. From 
one pretext or another they kept refusing to pay us anything, 
although they all admitted the great value of our invention. 
Finally, as our patent was fast expiring, we saw no other way than 
to commence suits, which we did against a number of the largest 
brewers in the West. ‘These suits resulted in decisions in our favor. 
Since these decisions the brewers for the first time began to respect 
our rights, and many of them have settled with us. Most of these 
settlements have been for a gross sum; but wherever brewers have 
made a statement showing the exact extent of their infringement I 
lvave settled with them on the basis of fifteen cents a keg or vessel 
smaller than a barrel, $1 a cask holding less than thirty barrels, 
and $1.50 for every cask holding over thirty barrels for every time 
they were pitched. Some of the settlements for gross sums were as 
follows: 

J. & C. Frey, Fond du Lac, Wis., brewing between sixteen and 
seventeen hundred barrels of beer a year, paid me $200. 

J. Heilman, La Crosse, Wis., brewing between twenty-two and 
twenty-four hundred barrels of beer a year, paid me $250. 

Bechand Bros., Fond du Lac, Wis., brewing between twenty-five 
and twenty-six hundred barrels of beer a year, paid me $300. 

Henry Rahr, Green Bay, Wis., brewing between thirty-four and 
thirty-five hundred barrels, paid me $350. 

Charles E. Young, Bay City, Wis., brewing between thirty-eight 
and thirty-nine hundred barrels, paid me $400. 

Fred. Sehring, Joliet, Ill, brewing between 4,200 and 4,300 barrels, 
paid me $500. 

Mirtz Bros., Detroit, Mich., who brew between 5,900 and 6,000 
barrels, paid me $600. 

Metzler Bros., Brooklyn, N. Y., brewing 8,000 barrels a year, paid 
me $800. 

Anton Mayer, Terre Haute, Ind., brewing about 11,000 barrels of 
beer a year, paid me $900. 

The Greenway Brewing Co., Syracuse, N. Y., brewing 12,000 bar- 
rels of beer a year, paid $1,125. 

Albert Ziegle, Buffalo, N. Y., brewing between 20,000 and 25,000 

barrels of beer, paid me $1,725. 
289 Some of the Boston brewers paid me in settlement $5,500. 
Some of the Milwaukee brewers paid me in settlement 

$10,000. 
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Some of the New York brewers paid me in settlement $16,600. That 
settlement closed out the cases pending there and included only ¢ 
few of the brewers. 

These are some of the settlements for gross amounts, and they 
were made after suits had been commenced, but in most cases with- 
out further litigation, and when made before the expiration of the 
patent they included licenses for the future use of the invention 
until the patent expired. 

Where brewers have made statements showing the number of kegs 
and casks pitched I have settled with them on the basis of so much 
a keg and cask for each time they have been pitched. Some of the 
settlements on the royalty basis are as follows: : 

Jung & Borchert, Milwaukee, Wis., made a contract on the royalty 
basis Jan. 10, LSSO, ‘and they reported April 24, 1880, for the time 
from December 25, 1879, to April 1, 1880, showing that they had 
pitched 160 kegs and 41 casks, amounting to $65, at the rate of fif- 
teen cents a keg and $l a cask. ‘They had no casks holding over 
thirty barrels. They paid me this $65. The firm was organized 
December 25, 1879. They desired to settle for the future up to the 
expiration of the patent, and we agreed upon $110 as the sum to 
which the pitching would amount, and they paid it and I gave them 
a paid-up license. 

Hill & Piez, Newark, N. J., reported April 6, 1880, that they had 
pitched with an infringing machine 1,200 kegs and 161 casks, which 
amounted, on the royalty basis, to $341. They offered me this 
amount, and said if I would not receive it they would tender it into 
court, and I preferred to receiveit. ‘Then they made an estimate for 
the future pitching during the life of the patent, which would 
amount to less than $200, and finally offered me $159, which I ae- 
cepted and gave them a paid-up license. 

P. Lieber & Co., Indianapolis, Ind., reported that they had pit hed 
450 kegs and 82 casks, at the regular rate of fifteen cents a keg and 
$1 a cask, which they paid. They did not need any license for the 
future, as they had bought a machine from Holbeck. 

The Genesee Brewing Company, of Rochester, N. Y., reported that 
they had pitched 600 kegs, 70 casks hol ling lessthan 30 barrels, and 
208 casks holding over 30 barrels, which they paid for at the regu- 
lar rate; for the 600 kegs, $90; for the 70 casks, $70, and for the 
208 larger casks, $312. Then they estimated their future pitching 
to the end of the e patent, amounting to $228, which they paid, and I 
gave them a paid-up license. 

Bowman Bros., Marshaltown, lowa, made a sworn report and set- 
tled at the regular rate for 500 kegs and 20 casks—the number 
sworn to. No license was granted in this case. 

Jacobi, Coghlin & Co., Toledo, Ohio, reported under oath Sept., 
25, 1880, that they had pitched 2,600 kegs, 30 casks holding less than 
30 barrels, and 15 casks over 30 barrels, and that they would only 
need to pitch 300 more kegs and 30 more casks under 30 barrels and 
15 more casks over 30 barrels during the life of the patent. They 
— for all this at the regular rate, and I gave them a paid-up 
icense. 
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290 Philip Schuerman,of Hancock, Mich., reported under oath 
on the 14th day of September, 1880, that he had pitched 160 
‘asks holding less than 30 barrels. He had pitched no kegs or casks 
holding more than 30 barrels, and he had paid at the regular rate 
and agreed to pay at that rate until the end of the patent. After 
the patent expired he reported that he had pitched 22 more casks 
holding under 30 barrels, and he paid for them at the regular rate— 
$1 each—in accordance with his agreement. 

Vinzing Horder, of Dowagiac, Mich. , reported on the 24th day of 
September, 1880, that he had pitched only 400 kegs and no casks. 
He paid at the regular rate and took a license and ‘agreed to pay at 
the same rate up to the expiration of the patent. After the patent 
had expired he reported that he had not done any pitching since he 
took the license. 

P. & J. Raquet, East Saginaw, Mich., before the master on the ac- 
counting swore that they had only pitched 1,200 kegs and 21 casks 
holding less than 30 barrels. They then concluded to contest the 
case no further, and paid at the regular rate. 

John Wall, Monroe, Mich., reported before the master that he 
had pitched 1,850 kegs, and he paid at the regular rate. 

Schemm & Schoenheit, Saginaw City, Michigan, reported that 
they had pitched 100 kegs and 134 casks holding less than 30 barrels. 
They also paid at the regular rate. 

Christopher Kern, of Port Huron, Michigan, reported before the 
master that he had pitched LOO kegs : and 8 small casks, and paid at 
the regular rate. 

John Schuster, of Buffalo, New York, made asworn statement and 
settled at the regul: ar rate per keg and cask, which, including court 
costs, amounted to $212.00. I have also made several other smal] 
settlements at the same rate per keg and cask. 

Q. 5. In making the settlements where you have said you had 
not been furnished with information as to the number of kegs and 
casks pitched, which you have termed your settlements for gross 
amounts, state whether you had any general rule by which you ar- 
rived at the amount that you asked. If so, state what such general 
rule or basis was. 

Same objection as to question 4. 

A. The general rule for making gross settlements was the num- 
ber of barrels which they sold during the revenue year, and the 
general amount was $100.00 for each thousand barrels. 

Q. 6. You have stated that where the brewers have furnished you 
information of the number of kegs and casks which they had 
pitched or intended to pitch on an infringing machine you charged 
them so much per keg or cask. State whether you did that in all 
cases. 

A. Yes; I did in every case. I have not accepted less than these 
figures where brewers have furnished me statements sho ving the 
amount of pitching done. 

Q. 7. State whether you had any royalty or license fee established 
during the life of the patent for the use of the invention; if so, 
state what it was. 
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Objected to as incompetent, and especially as calling for his 
Opinion on a question of law. 
291 A. I had a regular rate of royalty or license fee established 

under the patent, which I depended upon entirely for my 

coropensation, namely, 15c. a keg or vessel smaller than a barrel, 
one dollar a cask holding thirty barrels or less, and one doliar 
and fifty cents a cask holding over 30 barrels, for each time 
such kegs or casks have been pitched. J] have established these 
figures as my royalty or license fee because, in my opinion, which 
is the result of large e ‘xperience in these matters as a practical brewer, 
thev are r asonable, and in many cases less than the actual benefits: 
and as they were accepted and acted upon by brewers to the extent 
and manner above set. out, I feel confirmed in the reasonableness of 
these figures and justified in saying that I had an established roy- 
alty or license fee. 

The latter part of the answer objected to as being matter of opin- 
ion and immaterial. 


Q. 8. State whether you had any suits under this patent proceed- 
ing through an accounting toa final decree, or cases which have 
proceeded to a master’s report in which final decree has not yet 
been entered. If so, state the names of the cases in which 
such proceedings have been had, the measure of recovery allowed 
you, and whether such final decree s,1f any, have been appealed 
from or acquiesced in. Make your answer full and particular. 


Objected to on the ground that the evidence called for is not the 
best evidence, the records of the courts in which such cases, if any, 
were heard being the only competent evidence thereof. 


A. There were two cases which were commenced under this patent 
in New York in the year 1877 or 1878, in which master’s reports 
have been filed and final decrees entered. ‘These cases were against 
Philip Schaffer and Susanna Kress, respectively. There were three 
cases commenced in 1877, at Chicago, against Peter Schoenhoffen, 
Bartholomae & Roessing, and Fortune Brothers, respectively, in 
which master’s reports have been filed and final decree, entered. 
Master’s reports were also filed in two cases in lowa against Mathias 
Fralim and Casper Heil, respectively, but after Judge Gresham’s 
first decision these cases were compromised and dismissed. In 
another case, in the western district of Missouri, against Siebel & 
Helm, a master’s report has been filed and a final “decree entered. 
In all these reports and decrees I have been allowed the regular 
rate of royalty per keg and cask as mentioned above, namely, 15c.a 
keg for vessels smaller than a barrel, one dollar a cask holding less 
than 30 barrels, and one dollar and fifty cents holding over 30 bar- 
rels, for each time they were pitched. 

None of these cases have been taken to the Supreme Court. The 
Kress, Bartholomae & Roessing and the Fortune Bros. decrees have 
been paid in full. The Siebel & Helm decree still stands against 
defendant unpaid and unappealed from. Schaffer, who was insol- 
vent, was included in the New York settlement. 


214 THE CRESCENT REWING CO. VS. MATTHEW GOTTFRIED. 


The Schoenhoffen decree has been compromised and satisfied. 
He was using a machine built by him and myself when we were in 
partnership in the brewing business and before the patent was ap- 
plied for, aud he claimed that he had always used the same machine, 
repairing it from time to time. 

The above are the facts about the various decrees entered where 
I have had accountings, and show how they have been acquiesced 

in. 
292 Q.9. You have stated that after the patent was issued 

yourself and Holbeck had endeavored in various ways to 
build up a business in manufacturing and selling machines, but 
owing to the fact that the brewers would not recognize your rights 
or the validity of the patent, but few machines were sold. State 
about how many machines were sold by yourself or co-patentee, 
Holbeck, between the time the patent was issued, in May, 1864, and 
the’time you commenced suits, in 1877. 

A. We have sold about 20 machines between the time the patent 
was issued and 1876 and 1877. 

Q. 10. State when the brewers and the trade generally for the first 
time admitted or recognized the validity of your patent sued on. 


Objected to as irrelevant and incompetent, as calling for general 
opinion as to the view entertained by others. 

The counsel for the defendant asks the master to rule upon the 
foregoing objection, but the master decides to permit the testimony 
to go in subject to the consideration of the objection hereafter. 


A. The first time the brewers commenced to recognize my rights 
was after Judge Dyer’s decision, December Ist, 1879. 

Q. 11. State whether since that date, viz., December, 1879, you 
have ever sold any machines or accepted anything from Mr. Hol- 
beck on account of any machine sold by him, which he may have 
sold under the license which you have said in your former deposi- 
tion you gave him when you bought out his interest in the patent, 
on the Ist day of May, 1879. 


Objected to as irrelevant and incompetent. 


A. I have not sold any machines nor received any money from 
Holbeck for selling machines after December Ist, 1879. 

Q. 12. State about how many brewers there are in the United 
States, if you know. 

Same objection as last. 


A. There are some over 4,000. 

Q. 13. State how extensively your invention, about which you 
have been testifying, has been adopted and used, if you know. 

A. Our patented invention has been used in about 3,000 breweries 
without having paid for the right to use it. 

Q. 14. You have, in your testimony to-day, said something about 
the pitching pan having been used for yourinvention. State about 
how many of those pitching pans you have found or heard of in 
ascertaining the infringements of your patent. 


-—~“ 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 915 


Mr. Parkinson objected to question as irrelevant and incompetent, 
especially as calling for hearsay reports, the witness having stated 
that he has never seen personally the machines referred to. 

Question withdrawn. 

It is agreed by counsel for the parties, respectively, that the general 
objection heretofore entered by Mr. Parkinson in each of the sep- 
arate records shall apply to all testimony taken in this general 
record, in the past as well as in the future, as if made specifically to 
each question to which it applies; that the ruling of the master 

and exception of counsel thereto is in like manner continued. 
293 Adjourned to to-morrow morning at 10 o'clock. 
CincINNATI, March 6, 1883. 
Met pursuant to adjournment. 
Same counsel present as on yesterday. 


Examination of Mr. GorrrrRIgeD continued: 


Q. 15. State which claim of your patent, if any one in particular, 
covers the means by which all the beneficial results of your inven- 
tion are obtained. 

Objected to by Mr. Parkinson as calling for a legal opinion and 
the construction of an instrument before the court. 

A. The most important claim in this patent is the first one. 

Q. 16. In pitching kegs where is the discharge pipe from the fur- 
nace inserted into them ? 

A. In pitching kegs the discharge pipe is inserted into the bung- 
hole. 

Q. 17. State how your invention compares with others relating to 
the brewing business in importance. 

Objected to as irrelevant and incompetent. 


A. Our invention is one of the most important improvements in 
the brewing business. There is not hardly one to be placed beside 
of this. 

Q. 18. State whether your invention has come into use among 
brewers in foreign countries or not. 

Objected to as irrelevant and incompetent and, among other rea- 
sons, because witness has no personal means of knowing. 


A. Our invention has become very popular among brewers as 
well in foreign countries as in this country, and I suppose there is 
not hardly a brewery in any country that does not use our inven- 
tion. 

Q. 19. You have said that after your patent was granted yourself 
and co-patentee, Holbeck, commenced to sell machines at a profit of 
about $100 per machine. State whether the profit on the machines 
sold between that time and the commencement of suits in 1876 or 
i877 remain the same. 

A. When we first sold the machines we had $100 profit per ma- 
chine, but after a time, when they commenced making machines in 
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most every town, the price was cut down to $80, and afterwards to 
$60 and $50—the profits I mean. Then came a number of years 
when we could not sell any machines at all on account of prices 
being cut down to the manufacturer’s price. ‘Then my co-patentee, 
Holbeck, and others started the Baltimore Pitching Machine Com- 
pany, with the purpose of manufacturing machines for a pretty rea- 
sonable price aud sell them to the brewers all over this country, and 
this company agreed to pay me $10 per machine. They manufact- 
ured about half a dozen machines and never paid mea cent, and 
the company bursted up. 

Counsel for complainant offer in evidence the various masters’ re- 
ports and final decrees entered on the same, referred to by the wit-- 

ness, together with the record and prior proceedings on which 
294 the same are founded, reserving the privilege, however, of 

withdrawing such portion of the same as he may conclude is 
unnecessarily offered, in which case defendant’s counsel have the 
privilege of objecting to the portions not withdrawn the same as if 
such portions only were now offered, the reports and decrees being 
in the following cases: 

Matthew Gottfried et al. v. Philip Schaeffer; Matthew Gottfried et 
al. v. Susannah Kress, both in the circuit court of the United States 
for the southern district of New York; Matihew Gottfried ef al. v. 
Peter Schoenhoffen; Matthew Gottfried e al. v. Bartholomae & 

toesing; Matthew Gottfried et al. v. Fortune Bros., all these in the 

circuit court of the United States in the northern district of Illinois ; 
Matthew Gottfried et al. v. Mathias Frahm; Matthew Gottfried et al. 
v. Casper Heil, both in the cireuit court of United States for the dis- 
rict of Iowa, and Matthew Gottfried et al. v. John Siebel et al., in the 
circuit of United States for western district of Missourl, eastern di- 
vision. 

Counsel for defendants objects to all the certified copies referred to 
above as irrelevant and incompetent, and among other reasons be- 
cause they are in effect mere consent entries in suits to which the 
defendants were not privy; because said records are incomplete and 
inadequate of themselves to show any bona fide action to have been 
had in said causes or the circumstances under which or purposes 
with which the said orders were procured. 

Counsel for defendant now moves to strike out the foregoing dep- 
osition, each several question and answer therein, and the exhibits 
offered in connection therewith as irrelevant and incompetent, and 
for the special reasons recited in the objections heretofore entered. 

After consideration the masters overrule the motion to strike out 
the deposition and each several question and answer therein, but 
grant the same as to the masters’ reports and decrees therein offered 
as exhibits, the masters not regarding said reports and decrees as 
evidence against the defendants herein ; the masters, though, will, in 
the determination of this case, give such weight to said reports and 
decrees as authorities as the masters may consider that they are en- 
titled to receive, if any; to which ruling counsel for complainant 
and defendants, respectively, except. 
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Cross-examination by Mr. PARKINSON : 


X Q. 20. In how many breweries have you personally seen what 
you call your machine? 

A. I am sure | have seen myself infringing machinesin from 200 
to 250 breweries. 

X Q. 21. Your statement that these machines have been used in 
about 3,000 breweries rests upon what you have been told by others, 
does it? 

A. That is what I have from the reports of our agents expressly 
sent for the purpose of finding out how many breweries are using 
the infringing machines, and also from other traveling agents visit- 
ing breweries generally. 

X Q. 22. How many of these machines have you personally ever 

seen In use In foreign countries? 
295 A. I haven’t seen any in foreign countries. 
X Q. 23. Of those which you have seen in this country how 
many have had the blast enter the furnace above the grate? 

A. I have not seen a single one having the blast above the grate; 
vur own invention never had a blast above the grate. 

X Q. 24. Of what material have the furnaces which you have 
seen usually been constructed ? 

A. The furnaces I have seen have been constructed out of iron 
and brick—the same as our own machine. 

X Q. 25. Most of them have had an iron shell and fire-brick 
lining, have they not? 

A. Some have been out of heavy cast iron and some of sheet-iron 
shell with fire-brick lined inside. 

X Q. 26. Most of them have been of one or the other construc- 
tion described in your last answer, have they not? 

A. The biggest part I have seen have been constructed out of 
sheet-iron shell with brick lining, and only a small number of them 
have been made out of cast iron, but they have all been worked on 
the same principle. 

X Q. 27. What proportion of them have been portable machines? 

A. Every one of them have been portable; there was only one 
stationary machine built by ourselves, and that was the first one 
before the patent was applied for; all the rest of them which have 
been built by my co-patentee, Holbeck, have been portable. 

X Q. 28. What kind of blower have you commonly seen used 
with these machines ? 

A. I have seen two kinds of blowers; a small number of them 
used common blowers, but generally they used Root’s patented 
blower which we adopted as the best one. 

X Q. 29. When did you adopt it ? 

A. About two or three years after the patent was issued. 

X Q. 30. This Root’s blower is a force or compression blower, 
is it? 

A. I know the mechanism employed in the Root blower. The 
Root blower works on the same principle as a rotary pump. 

X Q. 31. The blower you refer to as Root’s blower is one having 
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a powerful external cylinder and two or more rotating wings within 
this cylinder, between which wings the air is powerfully compressed 
and so forced with great velocity through the exit pipe or orifice, is 
it not? 

A. Yes, sir; exactly so. 

X Q. 32. You can heat kegs and casks more rapidly when this 
blower is used than you can when the blower shown in your patent 
is used, can you not? 

A. No; you cannot in the first three or four hours. We found 
that by using the common blower that the grate, by the length of 
time, would get clogged up by clinkers, therefore we tried this Root’s 
blower and found that we could pitch a whole day without getting 
the grate clogged. 

X Q. 33. Then, if I were to make a test of your machine, using 
just such a fan as is shown in the drawing of your patent, I would 
get as rapid work as I would be able to get by the use of a Root’s 
blower if the experiment was confined to one or two hours, would I? 

A. No; you would not. When we found that our common blower 

wouldn’t work as in the first three or four hours we cleaned 
296 the grate,and it had the same effect as in the beginning. 

This Root’s blower we only adopted for the purpose when we 
changed the lower part of the machine, but still working always on the 
sume principle as before. 1 did not exactly understand the question. 
If you use the fan blower shown in the patent for less than two 
hours you will obtain just as great rapidity in work as by using the 
Root blower for the same length of time. 

X Q. 34. Does the rapidity of work depend at all upon the shape 
of the furnace, the size or proportion or arrangement of the ingress 
and egress pipes, or the mechanical power by which the blower is 
propelled, or the adaptation of the furnace to resist internal press- 
ure, or the kind of fuel used, or the rapidity with which the blower 
is worked ? 

A. I did not find out that the rapidity of the work depended upon 
the shape of the furnaces. Of course, the rapidity of the work de- 
pends upon the air-tightness of the pipes. The pipes must be in 
proportion to the blower and furnace. If they are not in proportion 
the rapidity of the work is affected. It does make a difference as to 
where the pipes are put. It wouldn’t work at all if the entrance 
pipe was put above and the outlet pipe below. Well, of course, the 
size and speed of the blower has an effect upon the rapidity of the 
work. The blower and work may be done faster by mechanical 
than by hand power. It depends on the rapidity of the movements 
of the shafts. No; as long as the furnace is air-tight the adaptation 
of the furnace to resist internal pressure does not affect the rapidity 
of the work. We generally use coke; don’t know what the effect of 
using other kinds of fuel would be. 

X Q. 35. Could you do rapid work with a furnace which had a 
louse top that would fly open when the pressure of the blast was 
applied ? 

A. I never saw a furnace with such a loose top which would fly 
open by starting the fan blower. Of course, if the top was so loose 
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as to fly open the pressure of air would go out through that opening, 
as well as through the outlet pipe, and rapid work could not be 
done. 

X Q. 36. In what proportion to the size of the furnace and to each 
other should the inlet and outlet pipes be made in order to get the 
most rapid work ? 

A. In a furnace with sixteen inches internal diameter we gener- 
ally use a pipe between the blower and furnace of two inches and a 
half internal diameter, and the outlet hole in the furnace is between 
four and five inches. In pitching large casks the conducting pipe 
would be of the same size as the hole, with a reduction so that the 
end that goes in the cask has a diameter of about four inches, and 
in pitching kegs the conducting pipe generally has two outlets about 
an inch to an inch and a quarter in diameter at the outlet end. 
They generally use the same size pipes and blower with a twelve- 
inch furnace, simply running it rather slower. It depends upon the 
speed with which the blower is run. 

X Q. 37. The proportion above named you have found to be the 
best, have you? 

A. Yes. 

X Q. 38. What was the change in the lower part of the machine 
to which you referred in answer 33? 

A. The change was in reducing the ash pit and inlet, on the 
ground that we could have it more perfectly air-tight than with the 
former blower. 

X Q. 39. About how long after the patent issued was this change 

made ? 
297 A. This change was made between two and three years 
after the patent was issued. 

X Q. 40. Did this change make any difference in the rapidity of 
work done on the machine ? 

A. No; it did not make any change in the rapidity of work, 
but it was so constructed that it could be kept more perfectly air- 
tight than before. I have pitched before that change casks and kegs 
in the same time as after the change. 

X Q. 41. Do you mean that you ever pitched kegs at the rate of 
fifty in fifteen minutes before the date of that change; if so, did you 
make a record of it at the tine, and who timed the pitching ? 

A. Yes; I am sure that I have pitched fifty kegs in less than fif- 
teen minutes, and I have pitched at a brewer’s convention in Chi- 
cago, before the brewer delegates, at the yard of the North Side 
Turner Hall, large casks in two minutes, to the great satisfaction 
of the brewers present. 

X Q. 42. When was this ? 

A. I really don’t know. Either in 1866 or 1867 the brewers’ con- 
vention I have referred to was held. The trials of pitching kegs 
were made before that at the brewery of Gottfried & Schoenhoffen. 
These trials were made with the old blower before we adopted the 
Root blower. 

X Q. 43. State more definitely about these tests at the brewery of 
Gottfried & Schoenhoffen. What was the time of the tests—that is, 
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were they timed for fifteen.minutes or some other period, and ex- 
actly how many kegs were pitched in the specified time? Also 
state whether you have memorandum of this data made at the time. 

A. We pitched, several times, kegs, eighths and half barrels, but 
I did not make memorandum at the time how many we pitched ; 
but I can state particularly that we pitched not less than three and 
not more than four kegs in a minute. That was the standard num- 
ber—between three and four kegs a minute. 

At this point adjournment for dinner was had, and upon the sit- 
ting being resumed Mr. M. J. Day was called to take a stenographic 
report of the testimony. 


Marcu 6ru, 18838—2 o’clock p. m. 
Met pursuant to adjournment. 
Witness recalled for further cross-examination : 


X Q. 44. Were the experiments you referred to in your third an- 
swer, in which you state that fifty kegs were pitched in less than fif- 
teen minutes, with a machine using a Root’s blower and constructed 
as described in answer 36? 

A. Yes, sir; it was; that was a Root’s blower in that experiment, 
in that test. 

X Q. 45. Was the machine constructed as described in this answer 
36 ? 

A. Yes, sir. 

X Q. 46. When did this experiment take place? 

A. This test took place about three years ago. 

X Q. 47. You inciude in the fifteen minutes the time taken for 
introducing the pitch, rolling the kegs, and tightening the hoops, as 

well as the time taken for heating them, do you ? 
298 A. I did not try it the old way that time, Mr. Parkinson. 
We did not need to tighten the hoops. You see, by pitching 
with the machine you do not need to tighten the hoops. 

X Q. 48. In this experiment, then, with the machine to which 
you have referred, you did not tighten the hoops? 

A. No; we did not need to tighten the hoops. 

X Q. 49. What degree of heat did you use? 

A. In pitching these fifty kegs in less than fifteen minutes, we 
did not need to tighten the hoops. About the degree of heat, I must 
say that we have no instrument to measure the degree of heat. 

X Q. 50. State the heat as near as you can. 

A. It is impossible for me and I cannot do it. All I can say is, I 
know by experience how hot the interior of the cask or keg must 
be, and that is the only measure about the heat I can say. _ 

X Q. 51. How hot is that? 

A. I cannot tell by degrees. 

X Q. 52. Tell in any way that you can. 
never used a thermometer, and I do not know us we ean use 


> 
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one. 
X Q. 53. Is there any way you can state about the degree of heat 
that you used in this test for the greatest rapidity of work? 
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A. No; there is no way that I know of to state the degrees of the 
heat. 

X Q. 54. Now, don’t you know, as a matter of fact, that in the using 
of this machine for the heating of casks or kegs, and especially of 
kegs, it is a common and necessary practice to tighten the hoops 
after the application of heat and pitch ? 

A. You mean when pitching with a machine? 

X Q. 55. Yes, sir. 

A. No; itis not. If we find it necessary, after the kegs are rolled 
and the pitch is perfectly hard, then we tighten the hoops; but a 
great many times we do not need to tighten them. 

X Q. 56. Is it not the common practice, after the kegs have been 
pitched and where the machine is used and after the pitch has been 
applied, to go over the kegs and tighten the hoops? 

A. Not right after the heat and pitch is applied and before the 
casks are to be rolled. If necessary, we do it afterwards, or the 
brewers do it afterwards. 

X Q. 57. It is a common practice, where a machine is used, to go 
over them, after they have been rolled and cold, and tighten the 
hoops, is it not? 

A. Yes, sir; it is, if they propose to be certain about it, whether 
necessary to tighten them or not. 

X Q. 58. Do you inelude in this allowance of time of fifteen min- 
utes for fifty kegs, or in the other allowance of time to which you 
have referred, the time required for tightening the hoops? 

A. To answer these two questions, I must say that by using a 
machine we do not tighten the hoops after the heat and pitch is ap- 
plied and before the barrel is rolled, but by pitching them in the 
old way the hoops are to be knocked off for to admit the head to be 
put in, and then, of course, we have to drive the hoops on to keep 
the staves together and to roll it; but that is generally done in a 

big hurry, and when rolled and the pitch is hard we have to 
299 be sure to have them tight and driven to the right place, just 

as well as others when they are rolled cold, and we drive 
them whether the hoops are tight or not. 

X Q. 59. Now, please try to answer my question. I am not in- 
quiring whether you tighten the hoops before or after the rolling, 
but what I want to know is whether, in the estimate of time that 
you take to pitch kegs on your machine, you include the time that 
is consumed in tightening the hoops, whether that is done after 
rolling or before, or whether you did not include it? 

A. Now, you can’t pitch the old way without tightening the hoops 
after the keg is hot and the pitch is applied, but you can pitch 
with a machine withvut doing that. 

X Q. 60. I am not talking about the old way, but I want to 
know whether, in the estimate of time given, you include the time 
taken to tighten the hoops, or not? 

A. Tightening the hoops after the barrels are cold, I did not figure 
that in the time; but they have to do it in the old way before the 
pitch is cold, and I would have to include it, because it belongs 
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mete 


directly to the time when the kegs are heated and are rolled and 
pitebed. 

Mr. Harper: What you mean to say is that with the machine 
you have you do not have to tighten the hoops? 

A. Do not need to tighten the hoops. 

X Q. 61. Have you included in this estimate of time the time 
consumed in heating the pitch, in putting the pitch into the keg 
and rolling the keg? 

A. I have included the time in heating the pitch and putting the 
pitch into the keg, but the rolling is not included, neither by one or 
the other pitching. 

X Q. 62. There are patent machines in use in many breweries for 
rolling kegs, are there not? 

A. Yes,sir; there are. 

X Q. 63. The Root’s blower, to which you have referred, is one 


like that shown in the drawing of the Root’s patent, No. 81009, of 


August 11, 1868? (Counsel showing witness drawing in Patent 
Reports.) 

‘A. Yes; that looks like the interior mechanism of the Root’s 
blower. 

X Q. 64. That is sold by P. H. & F. M. Root, of Connersville, Ind., 
is it not? 

A. I do not know. 

X Q. 65. It is what is known as the “Connersville blower,” is it 
not? 

A. I do not know; we generally call it the Root’s blower. 

X Q. 66. In these cases where you have in your direct examina- 
tion stated that setthkements were made, were you always present at 
the time that the settlements were made and took a persunal part 
in the transaction ? 

A. No; I was not. 

X Q. 67. In what cases were you personally present and took a 
personal part in the transaction ? 

A. I want to look over my notes. (Witness examining memo- 
randa.) J. & C. Frey, Fond du Lac, Wis.; Henry Rahr, Green Bay, 
Wis.; Anton Meyer, Terre Haute, Ind., and some of the Milwaukee 
brewers—four of the biggest. 

X Q. 68. Name them. 

A. The Best Brewing Company, Joseph Schlitz Brewing Com- 
pany, Valentine Blatz, and Franz Falk. Those aresome of the lump 

gross amount of settlements where I have been present. 
300 X Q.69. In all those cases you were personally present ? 
A. Yes, sir; and I think there are a few more, but I am 
not quite sure. 

X Q. 70. Well, I want you to state all you can be sure you were 
present at and took a part in. 

A. Jung & Borchert, of Milwaukee; Genesee Brewing Company 
of Rochester; Jacobi, Coghlin & Co., of Toledo, Ohio; there are 
several others that I am not quite sure; I know that I was a good 
many times present, but I have forgotten the names. 
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X Q. 71. Were any of these settlements made by letters directed 
to you; you have spoken of reports made under oath; were they 
sent directly to you ? 

A. No, sir; I think not; I think to Mr. Banning; I took the re- 
ports from his books; they were not made directly to me, I think. 

X Q. 72. The four named in Milwaukee—the Best Brewing Co., 
Joseph Schlitz Brewing Co., Valentine Blatz, and Falk—were all 
made at one settlement after vou had a judgment against them, 
were they not? 

A. Yes, sir; they were. 

X Q. 73. The four together? 

A. Yes, sir. 

X Q. 74. Had you commenced suit against Jung & Borchert, the 
Genesee Brewing Co., and Jacobi, Coghlin & Co. before settlement ? 

A. I had commenced a suit against every one on this list except 
against Jung & Borchert; they bought a brewery in December, 1879, 
und they came voluntarily to have this pitch-machine matter in a 
shape so that they would not infringe ; that was the first that was set- 
tled—no, it was not the first, but still they came voluntarily and asked 
for the amount for which they could use the machine; all the rest 
have been sued. ~ 

X Q. 75. When you say all the rest have been sued you mean 
those given on the list here yesterday ? 

A. Yes, sir; the list given yesterday and the list I have given you 
just now; Jung & Borchert are the only ones not sued. 

X Q. 76. Did you conduct in person all the negotiations about 
settlement in the cases where you say you were present, or were a 
part of those negotiations conducted by your attorney in your ab- 
sence ? 

A. Some of these settlements were conducted by me, assisted by 
my attorney, and some were mnade by him in my presence. 

X Q. 77. Were you present at all the negotiations, or did your 
attorneys see the parties in your absence as well as in your pres- 
ence? 

A. In which settlement; those I mentioned a little while ago 
where I was present ? 

X Q. 78. Yes, sir. 

A. Well, then, the question in my absence does not agree with 
the statement; if I was present I could not be absent. 

X Q. 79. My question was not whether you were present, when 
you were present, but whether there were not negotiations about 
these settlements or some of them carried on by your attorneys in 
your absence, even in the cases where you say you were present when 

the settlement was made. 
501 A. Well, I conferred with the brewers; Mr. Banning con- 
ferred with their lawyers, so at last the attorneys made the 
settlement. It was finished by Mr. Banning and Mr. Lynde—that 
is, in thie Milwaukee cases. 

X Q. 80. In the other cases you have referred to it was finished in 

about the same way, I suppose. 
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A. I will add something to the last answer, if you please—but with 
my consent; I remember now that Mr. Banning asked me before he 
closed the matter with Mr. Lynde. 

X Q. 81. In the other cases you have referred to it was finished in 
about the same way as the Milwaukee cases. 

A. (Witness examining memoranda.) There is one I was present, 
and I gave my consent. There is another one I made myself; that 
is Rahr. 

X Q. 82. That is one you have given already. 

A. There is another one [ made myself; that is Anton Meyer ; 
and Jung & Borchert I made myself, in the absence of my attorneys ; 
the Genesee Brewing Co. of Rochester, the same ; Jacobi, Coghlin & 
Co., 1 was there myself in Toledo and made it myself without the 
presence of my attorneys. 

X Q. 83. Then cases were settled without your attorneys taking 
any part in the settlement? 

A. The only one where they have not been presentis Jacobi, Cogh- 
lin & Co., of Toledo; Mr. Banning, when we met there, could not 
finish the settlement that day, and he had to go away and I finished 
it when he was gone. | 

X Q. 84. Then your attorneys took part in the negotiations for 
settlement in all the cases, did they ? 

A. Yes, sir; they did. 

X Q. 85. To whom was the money paid upon a settlement ? 

A. The money was paid in all those cases over to my own attor- 
neys, Messrs. Bannings, except in the Jacobi, Coghlin & Co. case in 
Toledo; that was paid over to me. 

X Q. 86. In what cases was it paid over to your attorneys in your 
presence ? 

A. (Witness examining memoranda.) J. & C. Frey, Henry Rab, 
Anton Meyer, Jung & Borchert, Genesee Brewing Co.; that is all; 
I have some other settlements made I have not upon this list, where 
I have been present in some of the settlements, but I can’t remem- 
ber the names now. 

X Q. 87. What representations, so far as you know, were made to 
the parties out of whom you got these settlements as to the expenses 
they would be put to in defending the suits which had been brought 
against them ? 

A. Mr. Harper, will you please explain this question ? 

Mr. Harper: What Mr. Parkinson desires to know is what rep- 
resentations vou made or what you said to those people with whom 
you made settlements as to the expenses they would be put to if 
they went on and fought you. 

A. [ do not know of any representations. 

X Q. 88. You never said or heard your attorneys say to 

302 any of these parties or to the attorneys representing them that 
it would cost them a good many hundred or a good many 
thousand dollars to fight the suit, or that it would be cheaper to 
settle than to fight, or that the case would be carried tothe Supreme 
Court if not decided in your favor in the court below, or that you 
expected to get an injunction to stop the use of their machinery, or 
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that the court would inflict a heavy penalty upon them for infring- 
ing, or any words to this effect, did you? 

A. I do not know of anything of that kind; [ did not say any- 
thing of that kind to the parties I settled with or hear my attornevs 
say it. 

X Q. 89. Did you make a demand for settlement upon these par- 
ties before suit was commenced ? 

A. My attorneys did; I did not myself. 

X Q. 90. And the parties refused to settle until after suit was com- 
menced, did they ? 

A. Yes; they did. 

X Q. 91. And in all the suits there was a prayer for injunction 
against the use of the machinery they had used ? 

A. In all the suits? 

X Q. 92. Yes, sir. I ask whether in all the suits the bills of com- 
plaint were all in the same form, asking for an injunction and an 
accounting for damages? 

A. I do not understand, 

Mr. Harper: The question is whether the paper filed in the other 
vases by Mr. Banning did not ask for an injunction. 

Mr. Bannina: Certainly; the bills pray for an injunction in all 
the cases. 

X Q. 93. The prayer for relief in all these cases was the same as 
in the suits in which you are testifying, was it? 

A. I have to refer to my attorney. I have not read them. 

Mr. Bannina: They wereall substantially like the prayer in these 
cases. 

X Q. 94. Was not there in some of these cases to which you have 
referred a rebate or offset allowed to the defendants? 

A. No; there was not. 

X Q. 95. What was done with the money obtained froin them ? 

A. My attorneys turned it over to me. 

X Q. 96. The entire amount stated to have been paid? 

A. Yes, sir. 

X Q. 97. And was that kept by you? 

A. It was. 

X Q. 98. And is still kept by you ? 

A. If I did not disburse it otherwise. 

X Q. 99. When was the first settlement made with anybody upon 
your estimate of royalty ? 

A. It was by Jung & Borchert, of Milwaukee. It was January 
10th, 1880, and the payment was made in April, 1880. 

X Q. 100. Had Jung & Borchert just purchased a brewery which 
had a pitch machine in it? 

A. Yes; they had purchased a brewery in 1879, and among 
other things there was a pitch machine in the brewery. 

X Q. 101. Can you name any party who put a pitch machine 
inte his brewery for the first time upon an agreement to pay you 
royalty for the use of the machine ? 

A. No, sir; I cannot. 
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303 X Q. 102. Then in all the cases where you made settle- 
ments upon the basis of royalty estimated by you the parties 
with whom you settled had machines already in use, had they not? 

A. Yes; they had. 

X Q. 103. And they made the settlements to obtain a release for 
the past use and to get a general release for the remainder of the 
term of the patent ? 

A. That is the fact; there’are some exceptions, however ; some did 
not take a release for the future and some did not need any; settle- 
ments had been made before that patent had expired and some did 
not take any release from the‘fact that they did not need any, be- 
cause they had bought the machine from Holbeck. 

Mr. BanninG: I ask the master to instruct the witness that the 
last two questions are limited to where he received fifteen cents a keg, 
because he is answering as to the gross settlements. 


Mr. Harper: Does this answer you hive just given of settlements 
refer to the royalty basis ? 

A. Yes; I understood him to put it that way. 

_ Mr. Fisopack: You understood it right, then, and not where you 
made gross settlements ? 

A. No, sir. 

X Q. 104. In those instances where the right to use for the re- 
mainder of the term of the patent was included in the settlement 
there was no limitation upon the number of kegs which the party 
would be allowed to pitch, was there’ 

A. It was in those cases which had been made in !ump settle- 
ments. 

X Q. 105. In what, if any, cases was the party with whom you 
settled or to whom, as you term it, you gave license to keep an ac- 
count of the number of pitchings in the future and to report to you 
the number of pitchings down to the end of the term of the patent 
and to pay you fifteen cents a keg or any other stated sum up to the 
expiration of the patent? 

A. It was in all the cases which had been made before the expi- 
ration of the patent, except the few which did not need any or id 
not want any. 

Mr. Harper: Did the persens who took the license agree to re- 
= how many kegs were pitched up to the expiration of the 

icense ? 

A. Yes, sir; to keep an account of the pitching. 

X Q. 106. Now, give me the names of the parties to whom you 
gave license, which provided that they should keep an account of 
the number of kegs they pitched and should pay you fifteen cents 
a keg upon all kegs pitched in the future and report to you and 
pay to the expiration of the patent and the time when those con- 
tracts were made. 

A. There was Philip Sheuermann, of Hancock, Michigan ; he re- 
ported on the 14th of September, 1880. 

X Q. 107. First I want to know when the contract was made. 
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A. Well, that was the date that the contract was made; that he 
had pitched one hundred and sixty casks holding less than thirty 
barrels. 

Mr. HArver: He wants to know the names of the persons who 

agreed to — to you; and, if so, what report was made 

304 afterwards. Now, did Sheuerman report to you afterwards ? 

A. Yes, sir; he reported, after the patent had expired, that 

he pitched twenty-two casks holding less than thirty barrels for 
which he paid at the regular rate, one dollar each. 


The cross-examination was here temporarily suspended to allow 
Mr. Banning to identify some papers by the witness. 


Mr. BANNING: 


X Q. 108. Look at these papers which I now show you and state 
whether they are the contracts that you have referred to between 
yourself and Jung & Borchert, Hill & Piez, The Genesee Brewing 
Co., Jacobi, Coghlin & Co., Vinzing Horder, and Phillip Scheuer- 
mann (showing witness papers). 

A. Yes, sir; they are all right. 

X Q. 109. Do they correctly and truly state the contract that was 
made between yourself and these various parties ? 

A. Yes, sir: they do. I examined them before I signed them. 


Mr. Bannina: I now, on behalf of complainant, offer in evi- 
dence the contracts referred to in question 108 and the answer 
thereto. 

Mr. Parkinson: I will enter an objection as to their competency. 


Cross-examination resumed by Mr. PARKINSON: 


X Q. 110. These contracts just offered in evidence represent all 
the contracts for license fees to be paid after the date of the contract 
that you made, do they ? 

A. Yes; they are all that kind of contracts. 

X Q. 111. And all, with the exception of that of Jung & Borchert, 
were made in connection with the settlement of suits pending against 
the parties, were they ? 

A. Yes, sir; they were. 

X Q. 112. About when was the profit on your machines reduced 
from one hundred to eighty dollars? 

A. As much as I remember, it was in L866. 

X Q. 113. About when was it reduced to sixty dollars? 

A. The next year after that. 

X Q. 114. Does this one hundred dollars, eighty dollars, and sixty 
dollars include the profit made by selling the furnace only, or the 
profit made by selling the furnace and the fan or blower? 

A. It is made by the furnace only. 

X Q. 115. At what price was the furnace sold during those years 
from the date of the patent to the time when you transferred to tlie 
Barrel Pitching Machine Company of Baltimore? 
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A. The price was first two hundred dollars; then came down grad- 
ually to one hundred and fifty dollars. It had reached one hundred 
and fifty dollars at the time we transferred to the Barrel Pitching 
Machine Company of Baltimore. 

X Q. 116. Up to the time you transferred to that company you 
sold all the machines that you could find a market for, did you? 

A. Yes, sir; we did. 

X Q. 117. From the time that the title came back to you or to you 
and Holbeck who has been selling the machines under the authority 

of the patent—you or Holbeck or some one else? 
305 A. Holbeck manufactured the machines under the patent’ 
and Stromberg, of Baltimore, manufactured the machines 
under the patent. 

X. Q. 118. Has Holbeck been manufacturing ender authority of 
the patent ever since the title came back to you and him down to 
the expiration of the patent? 

A. He has been manufacturing machines under the patent up to 
the expiration of the patent. 

X Q. 119. He has been selling them generally, has he? 

A. He has been selling very few. 

X Q. 120. Has he been selling as many as there was a demand 
for? 

A. No; there has been a great many infringing machines in the 
market. 

X Q. 121. What I want to know is, whether he sold as many as 
he found a market for? 

A. Of course he did. 

X Q. 122. There has been no limitation upon his right to sell as 
many as he could, has there? 

A. There was no limit about it. 

X Q. 123. At what price have they been sold since the title came 
back from the Barrel Pitching Machine Company of Baltimore ? 

A. I do not know; I could not tell. 

X Q. 124. At what time did you purchase Holbeck’s interest in 
the patent ? 

A. On the 1st day of May, 1879. 

X Q. 125. Since that time he has had a license from you to man- 
ufacture these machines, has he not ? 

A. Yes, he had; but his license was a part of the purchase-money. 
I bought his interest out for ten thousand dollars and _ he insisted 
upon having a license to manufacture machines; so the license was 
a part of the purchase-money. Without this he would not have sold 
me for ten thousand dollars; he would have asked me more for his 
interest. 

X Q. 126. What license fee was it agread he should pay you upon 
the machines sold by him after this transfer? 

A. He paid me fifteen per cent. of the gross amount of the amount 
that he sold the machines for. He made two kinds, a larger and a 
smaller one, and we agreed upon fifteen per cent. of the price of the 
machine. 
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X Q. 127. In your former deposition you stated this agreement to 
be that he should pay you ten per cent. ; you now state it fifteen per 
cent. ; which is correct ? 

A. I think the former one was a mistake either by myself or the 
notary. 

X Q. 128. Is it not the fact that that statement was made in an- 
swer to a question from me, and that it was read over to you at the 
time, and that there was at the time considerable talk of the record 
between you, your attorney, and myself about that ten per cent.? | 
refer to the time when your deposition was taken in the office of 
your attorneys in Chicago, June 30th, 1881. 

A. I do not remember about this percentage; I think it ought to 
be fifteen. 
306 X Q. 129. At the time this deposition referred to was taken 
you were in Chicago? 

A. For an answer I refer to Mr. Banning to produce the contract, 

if he has it. It may be I have forgotten; I could not tell now. 


> 


Mr. Bannina: Here is the agreement referred to by the witness ; 
you can examine it for yourself (showing counsel paper). 

X Q. 180. The deposition in Chicago, in which, according to the 
record, you stated the rate to be ten per cent., was taken only about 
a year after the making of the contract, was it not? 

A. Yes, sir. 

X Q. 131. The contract now produced by your attorney does not 
state the amount to be paid, does it? 

A. No; it does not state. 

X Q. 132. Prior to the date of this agreement, May, 1879, had 
you been sharing the profits of the sale of machines by Holbeck or 
had he been paying you a fixed sum for your half interest? 

A. I had not been sharing the profits with him, but he only paid 
me some interest, some percentage that this contract is referring to, 
and I am sure it was fifteen per cent. 

X Q. 133. That is, fifteen per cent. of the gross selling price? 

A. Of the gross selling price; yes, sir. 

X Q. 134. How much did that amount to upon the average dur- 
ing that time? 

A. Well, he had two kinds; he had one kind he sold for one 
hundred and twenty-five dollars and the other one hundred and 
eighty-five dollars, and he paid me fifteen per cent. of the whole 
amount on each machine; that does not include the blower. 

X Q. 135. After May, 1879, was there not an agreement between 
you and Holbeck by which you lowered or released a portion of 
the license fee or percentage to be paid by him? 

A. No; it was not; it was only a renewal of the old contract. 

X Q. 186. After you made this contract (showing paper) ? 

A. No; this was the last one. No; I did not make any other 
contract after this. 

X Q. 137. Refer now to your prior deposition in these cases and 
see whether ten per cent. was not referred to at least four several 
times as the amount of license fee to be paid? 
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A. Yes, sir. Well, ifa man makes a mistake he sometimes makes 
it a whole day. 

X Q. 138. Did you not also in that deposition state that this 
license fee was released from the 1st of December, 1879, on, and is 
not that the fact? 

A. Yes, sir; that is the fact and it is true. 

X Q. 139. Who besides yourself has any interest in the recoveries 
to be had in these suits? 

A. Up to the Ist day of May, 1879, Holbeck had a half interest 
in the suits besides me; since that time nobody but myself; after 
the lst day of May, 1879, nobody but myself. 

X Q. 140. Then all the recoveries in suits brought since that date 
go to you solely, do they ? - 

A. Yes, sir. 
307 X Q. 141. How about recoveries in suits commenced before 
that date? 

A. Before what date? 

X Q. 142. May, 1879. To whom do they go? 

A. Any suits commenced before that time all come to me. 

X Q. 148. How much have the settlements made by you or in 
your behalf since the date of that transfer—that is, May, 1879— 
amounted to? 

Mr. Bannina: We will figure up that amount and furnish it to 
you if you wish. The collections have amounted to, probably, one 
hundred and fifty thousand dollars, although I do not state it 
exactly, as I de not have the books before me. 


X Q. 144. In the four thousand breweries or more which you 
have estimated to be in operation in this country about how many 
kegs and how many casks would you estimate to be pitched 
annually? 

A. Ican only make a rough guess; it is impossible to give it cor- 
rectly, but I think in the neighborhood of fifty or sixty million 
kegs are to be pitched a year; of casks, that is harder to say; I 
should think about ten per cent. of that amount for casks. 

X Q. 145. That would be about five or six million ? 

A. Yes; about ten per cent. of the number of kegs. 

X Q. 146. About what proportion of these casks would be thirty 
barrels or over? 

A. That is impossible to say. 

X Q. 147. Well, just your estimate; you know better than I, I 
suppose. 

A. Well, I suppose thirty per cent. over thirty barrels and seventy 
per cent. under thirty barrels; that is a guess, as near as I can 
make it. 

X Q. 148. In these cases where you have testified about judg- 
ments being entered by the courts fixing the amount of your 
recovery, in how many were you present at the time the entries 
upon the court records were made or ordered made by the judge? 

A. I have not been present at any of them, as I remember. All 
I stated I have from the books of my attorneys. 
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X Q. 149. Did you ever know of any explosions of kegs or casks 
to take place when your machine was used to heat them for pitch- 
ing ? 

A. I, myself, never had an explosion and never heard that any- 
body else had one by the use of our machines. 

X Q. 150. You never heard of any accident of any kind occur- 
ring ? 

A. No; I did not. 

X Q. 151. In the test made with your machine in pitching kegs 
how many pipes were used connecting the furnace with the keg? 

A. There was one pipe with two outlets used. 

X Q. 152. Then the machine was constructed so as to pitch two 
kegs at a time, was it? 

A. Yes; it was. 

X Q. 153. Are you a chemist? 

A. lam not; no, sir. 


Thereupon the further hearing was adjourned until to-morrow at 
10 o'clock a. m. 
WevDNESDAY, March 7th, 1883. 


Met pursuant to adjournment. 


308  Cross-examination of Mr. Gorrrriep resumed: 


X Q. 154. The $10,000 settlement in Milwaukee, the $5,000 in Bos- 
ton, and $16,600 in New York were each of them against several 
brewers, were they not? 

A. Yes; they were. 

X Q. 155. In those in New York and Boston was there an allow- 
ance made out of the amount paid by the brewers to go to the at- 
torney representing the defendants ? 

A. No; there was not any allowance made out of the aniount paid 
by the brewers for the defendants’ attorneys? 

X Q. 156. Is it not a fact that a portion of the amount for which 
these settlements were nominally made went to one or more attor- 
neys representing the defense or acting in behalf of the brewers? 

A. Not to my knowledge. 

X Q. 157. Was not this the case in other settlements to which you 
have referred ? 

A. I do not know such a thing. 

X Q. 158. About what number of kegs and casks per year did the 
several breweries in Milwaukee pitch who were included in that 
$10,000 settlement ? 

A. We did not consider about the number of kegs or casks; I 
don’t know; we did not estimate them. 

X Q. 159. The aggregate amount of pitching per annum by these 
four breweries would not be much short of 100,000 kegs, would it? 

A. To answer this question I would have to find out how many 
barrels of beer they sold a year to get an approximate estimate. 

By Mr. BAnnina: For the revenue year preceding the settlement 
the Philip Best Co. made about 167,000 barrels of beer; the Joseph 
Schlitz Brewing Co. made about 110,000 barrels of beer; the Valen- 
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tine Blatz firm,about 53,300 barrels of beer; Franz Valk’s firm, about 
34,000 barrels of beer; J. Oberman & Co., about 7,000 barrels; the 
Milwaukee Brewing Association, about 4,000 barrels of beer, and A. 
Gettelman, about 4,000 barrels of beer, the three last named being 
also included in the settlements, making in all, as an aggregate, 
about 380,000 barrels of beer. 

A. (Continued.) Gencially we count 100 kegs to each 1,000 barrels 
of beer, and about eight to ten casks to every 1,000 barrels of beer ; 
it depends upon the size of the casks. 

X Q. 160. About how long had these breweries been using in- 
fringing machines ? 

A. Some of these had been using infringing machines only for a 
short time, and some had been pitching with them a number of 
years; but for particulars I will have to refer to the books; it is 
impossible for me to specify how long the brewers above named had 
each used infringing machines. 

X Q. 161. The Philip Best Brewing Co. began using an infringing 
machine prior to 1870, did they not? 

A. It is impossible for me to say ; some of them bought infringing 
machines and some of them bought our machines. 

X Q. 162. About how many barrels per year were the New York 
and Boston breweries, with which you made settlements, manufact- 
uring? 

309 Mr. Banning states that the settlement at New York for 

$16,600 included Otto Huber, who made about 30,000 barrels 
of beer; G. Bechtel, who made about 50,000 barrels; Meyer & Bach- 
man, who made about 50,000 barrels; Rubsam & Horman, about 
50,000 barrels; Eckert & Winter, about 30,000 barrels; Maupi, who 
made about 6,000 barrels; Eckstein, who made about 20,000 barrels; 
Joseph Ahles, who made about 15,000 barrels; George Ehret, about 
200,000 barrels of beer; Finck, who was making about 2,000 barrels 
of beer; Bauer & Betts, who were making about 30,000 barrels of 
beer; Rochester Brewing Co., which was making about 50,000 
barrels; Jacob Ruppert, who was making about 100,000 barrels ; 
George Ringler, about 50,000 barrels ; Joseph Lutz, who was making 
less than 1,000 barrels. Of these Otto Huber, Rubsam & Horman, 
George Ehrett, Bauer & Betts, Rochester Brewing Co., Ruppert, Geo. 
Ringler, and one whose name I am unable to make out were using 
Stromberg machines or had licenses which they had acquired from 
Stromberg, while one-sixth interest in the patent was in him; Lutz 
had failed, so that we considered that we only had claims that could 
be enforced against George Bechtel, Meyer & Bachmann, Eckert «& 
Winter, Maupi, Eckstein, Ahles, and Finck. The figures that I 
lave given above are taken from the official reports to the revenue 
department for the year ending May 1, 1881, as published in Wing’s 
Brewers’ Hand Book. 

The settlement at Boston was made through H. A. Banning, our 
partner, located in New York city, and I am unable to state from 
memory the names of the brewers included in it, and have no mem- 
orandum that will enable me to do so. If desired, however, I will 
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procure and furnish the names and amount of beer sold by the 
various parties, respectively, for the year ending May 1, 1881, or the 
revenue year preceding settlement. 

X Q. 163. What decree was entered in the suits against Huber, 
Rubsam & Horman, Ehret, Bauer & Letts, Rochester Brewing Co., 
Ruppert, and Ringler? 

A. I ceuld not tell; wili have to refer to my attorney. 

Mr. Bannina: No decrees of any kind were entered against any of 
these parties. The suits were dismissed at complainant’s costs. 

X Q. 164. Do you know whether the parties named in question 
163 paid or undertook to pay any portion of the $16,600? 

A. I will again have to refer to my attorney; do not know about 
New York settlement. 

Mr. BanninG: I am unable to say whether they contributed any 
— of the $16,600 or not, as the money was paid to us in a 
ump, but I understood that they were to contribute to the amount. 


X Q. 165. Was the payment of this money made before the dis- 

missal of those suits and the dismissal of them one of the con- 

310 ditions upon which it was made, and was the same entry made 
in them as in the other suits included in the settlement ” 

Mr. Bannina: The money was paid before the suits were dis- 
missed, and it was agreed that they should all be dismissed upon 
payment of the money. The entry was the same in all the cases, 
as [ am informed. 

X Q. 166. How soon after the issue of your patent did you know 
that infringing machines were being manufactured and put into 
use ? 

A. I remember that there was one manufactured in Louisville in 
1867. I knew that there was one in use about three years after the 
patent was issued. In 1867 or 1868 one of the Louisville machines 
was tried in a brewery in Chicago, and [ saw it. It was a Vogt 
machine. I guess the next one, if | am right, was in Detroit, 1869 
or 1870, Benoit’s machine. I knew of it in the years I have men- 
tioned. After that they were made very generally, and up to the 
expiration of the patent some forty or fifty different manufacturers, 
and then some brewers also made their own machines. 

X Q. 167. In what instances, if any, have you brought suit for 
either an injunction or damages against the manufacturers of ma- 
chines ? 

A. We did not bring any suits against manufacturers at all, ex- 
cept brewers who made their own machines. 

X Q. 168. At what date was the settlement with P. Leiber & Co. 
made? 

A. Have not got the date, and will have to refer to my attorney. 

Mr. BAnninG: It was some time in the summer or fall of 1880. 


X Q. 169. How did it happen that the settlement with Scheuer- 
man included no kegs? 
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A. It depends on the foreman, generally. Some of these old 
brewers preferred to pitch the kegs by hand and the casks hy ma- 
chine, and some the casks by hand and kegs on the machine. 

X Q. 170. And Scheuerman was one of the brewers who, having 
a machine, preferred to pitch the kegs by hand, was he? 

A. It seems he did, because he reported under oath that he did 
not pitch any kegs on the machine. 

X Q. 171. You find some of the brewers pitch both kegs and 
casks by hand, and insist that it is better than to use a machine, do 
you not? 

A. Yes; I have found some small brewers pitching in the old 
way, as they cannot depart from the methods which they have been 
used to since they were boys. 

X Q. 172. You find the same true of some large breweries, do you 
not? 

A. I do not know of one brewery of any account which does not 
use my invention. 

X Q. 173. Would you not count the United States Brewery, other- 
wise known as the Herman Lachmann Brewery, as one of the larger 
breweries ? 

A. It is one of the smaller breweries ; 20,000 barrels is not a very 
large brewery. 

X Q. 174. What is the size of the Lemp Brewery, in St. Louis ? 

A. About 100,000 barrels of beer in the year ending May 1, 1881. 

X Q. 175. What is the size of the Winkleineyer Brewery, in St. 
Louis? 

A. About 30,000 barrels in same year. 
oll X Q. 176. State the size of the Stifel Brewery and the Wain- 
right Brewery, of St. Louis; also the Lafayette Brewery and 
the Anheuser-Busch Brewery, in St. Louis. 

A. Stifel Brewery was 30,000 barrels; the Wainright Brewery, 
50,000 barrels; Anheuser-Busch Brewery, 150,000 barrels. There is 
a brewery, Lafayette St., St. Louis, 10,000 barrels in 1879. The 
other figures are for the year ending May 1, 1881. 

X Q. 177. Is your machine, or any machine similar to those held 
to be infringements, used in the Anheuser-Busch Brewery ? 

A. No; there is not. The machine generally used in St. Louis is 
the superheated steam machine, known as the Anheuser machine. 

X Q 178. Look at the paper now shown you and state if you are 
familiar with the handwriting; and, if so, whose handwritiug is it? 
I refer to that in ink. 

A. I do not know this handwriting. 


Redirect examination by Mr. BANNING: 


R. D. Q. 179. In your testimony yesterday you were asked if it 
was not necessary to sometimes tighten the hoops of kegs after they 
had been pitched with your machine, when the pitch had become 
cold or hard, and you stated that it was. Is this not also true of 
kegs pitched in the old way after the pitch in them becomes hard ? 

A. It is more necessary when pitched by the old way than when 
pitched by the machine. 
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R. D. Q. 180. You have stated, in speaking about the fifty kegs 
pitched in fifteen minutes, that this did not include the rolling. 
State whether the twenty-eight minutes required to pitch eleven 
kegs in the old way included the rolling of them while the pitch 
was getting hard or not. 

A. In none of these tests did we include the rolling, because the 
rolling has to be done by one as well as by the other, and has noth- 
ing to do with the pitching. 

R. D. Q. 181. You have said that Philip Scheuerman made a 
statement after he had taken a license from you. State if this is not 
also true of Jung & Borchert. 

A. Yes; I must state that it is true of them also. 

R. D. Q. 182. State whether, in the case of those parties who took 
a license from you on the fifteen-cent basis, you gave a paid-up 
license to any of them until after they had given you a state- 
ment of the amount of work they intended to de during the life of 
the patent and paid you for the same at the regular rates. 

A. I did not unless they did so. 

R. D. Q. 183. I understood you to say yesterday that there was 
no limit on Holbeck’s selling machines after May 1, 1879. State 
how that was. 

A. If I stated so I overlooked the matter in the license or the 
clause in the license that he should not sell any machines to those 

parties which had not yet settled with me. 
312 R. D. Q. 184. You have said this morning that about 100 
kegs was required for a thousand barrels of beer sold. In 
your experience is this true generally ? 

A. That is about the average in general. 

R. D. Q. 185. Then it would require about 1,000 kegs to 10,000 
barrels of beer, would it? 

A. Yes. 

R. D. Q. 186. And 10,000 kegs to 100,000 barrels of beer ? 

A. Yes. 

R. D. Q. 187. And 100,000 kegs to 1,000,000 barrels of beer? 

A. Correct. 

R. D. Q. 188. About how many million barrels of beer were made 
and sold in this country the year before your patent expired ? 

A. About fifteen millions. 

R. D. Q. 189. Then if it required 100,000 kegs to 1,000,000 barrels 
of beer sold, it would require about 1,500,000 for fifteen million bar- 
rels, would it not? 

A. Yes, sir. 

R. D. Q. 190. Then why did you state yesterday that the brewing 
business of this country required probably fifty to sixty million 
kegs ? . 

A. I took the number of kegs of beer sold instead of the number 
of kegs in use. That was the mistake I made. 

R. D. Q. 191. Do you want to make a correction, also, about the 
number of casks in use ? 

A. Certainly; I ought to. It should be 8 to 10 per cent. of the 
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number of kegs in use—that is, for every 100 kegs in use there 
would be 8 or 10 casks. 

R. D. Q. 192. State whether a description of your invention was 
ever published in Germany, and whether you have ever seen the 
publication containing it. 

A. There was a description of our invention published in a Ger- 
man paper in the city of Weis-Baden, in the so-called Der Bier-Brauer, 
and [ have seen a copy of that publication; and when I was in 
the old country in the fall of the year 1867 I was visiting the editor 
of that paper and he told me that he received a copy from the firm 
of Schwarz & Geiger, of New York, to whom we had given an ad- 
vertisement of our invention, and they had sent it to the editor of 
Der Bier-Brauer. 


Counsel for complainant offers in evidence the contract with Hol- 
beck of May 1, 1879, referred to by the witness. 


Recross-examination by Mr. PARKINSON: 


R. X Q. 193. The machines manufactured and sold by Holbeck 
since May 1, 1879, have been marked under the patent without any 
mark to indicate any limitation upon their sale or use, have they 
not? 

A. Yes. 

R. X Q. 194. You have done nothing to prevent their being thus 
marked and sold, have you ? 


A. No. 
MATHEW GOTTFRIED. 
313 Marcu 16rn, 1883. 


Counsel for complainant gives notice that their “ prima 
facie” evidence on the accounting in the Gottfried cases before me is 
closed. 

| Apri 18th, 1883. 

Counsel for complainant requests the following to be entered on 
the record: 

The complainant hereby waives all claim to profits made by the 
defendants by the use of the invention described and claimed in 
yvatent No. 42580, sued on; but, as defendants’ evidence has not yet 
— taken and its nature and extent not yet disclosed by the de- 
fendants, he reserves the right to withdraw this waiver and ask for 
profits where defendants’ evidence is taken. In case, however, of 
the withdrawal of the above waiver the defendants shall be per- 
mitted to proceed to take evidence on the question of profits before 
finally closing their evidence on the defence. If no evidence at all 
be taken by the defendants, then this waiver of profits is to be ab- 
solute. 


«i 
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APRIL 301H, 1883. 


Met pursuant to assignment. 
Present: Same counsel as at last session. 


Testimony for Defendants. 


Joun Hauck, called by defendants, deposed as follows: 


1 Ques. You are the same John Hauck that has previously testi- 
fied and one of the parties defendant, are you? 

Ans. Yes, sir. 

2 Ques. Please state what experience you have had as a brewer 

and especially in pitching kegs? 
314 Aus. Have been engaged as a brewer for about 30 years, 
and for about 20 years was engaged in pitching ; working with 
the men; since then have been proprietor. 

3 Ques. Since you have been proprietor, what, if anything, have 
you had todo with the work of pitching and other work about the 
brewery ? 

Ans. I regularly, once or twice a day, go around and examine 
everything and see how the work is done. 

4 Ques. Who is the general manager and superintendent of your 
brewery, you or somebody else ? 

Ans. I am. 

5 Ques. How many years did you pitch kegs by hand ? 

Ans. In all the business I have been engaged in, about 15 or 20 
years. 

6 Ques. What machine have you lately been using for pitching 
kegs? 

Ans. Stromberg’s machine. 

7 Ques. How many men are ordinarily employed when pitching 
with this machine, including those who roll the kegs and tighten 
the hoops, and what is the number of kegs pitched per hour in ordi- 
nary practice ? 

Ans. From seven toeight men are employed ; about one hundred 
kegs are pitched per hour. 

8 Ques. Do you include in this number of men the engineer? 

Ans. No, sir. 

9 Ques. Is an engineer required ? 

Ans. Yes, sir. 
315 10 Ques. How much do you have to pay an engineer as com- 
pared with the class of men who do the pitching? 

Ans. Double wages--that is, we pay the engineer double what we 
pay men who do the pitching. 

11 Ques. Do you have, in addition to the furnace in the pitching 
machine, a furnace to drive the engine which furnishes the motive 
power ? 

Ans. Yes, sir. 

12 Ques. In pitching by hand how many kegs would seven or 
eight men pitch per hour? 

Ans. Well, from sixty to eighty. 
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13 Ques. In which method of pitching are the best results ob- 
tained ? 


Counsel for complainant objects to the question if it is intended 
to attempt to show by this witness that there are no profits or bene- 
fits from pitching by the machine over the old method of pitching, 
as evidence of that nature is irrelevant and immaterial as the case 
now stands, in view of the waiver of profits which has been entered 
in this case by complainants, it having been decided by Judge Nixon 
in Goodyear Dental Vulcanite Co. v. Van Antwerp, 2 Banning «& 
Arden’s Patent Cases, 255, 8. C.; 9 Official Gazette, 498, and in other 
cases, that an attempt to show that defend: ants made no profits by 
the use of the patented invention is “ no answer to a claim for dam- 
ages.” 


Ans. In hand pitching. 
14 Ques. What is the difference ? 
Ans. ‘The pitch stays better; also it purifies the pitch better than 
by machine. 
316 15 Ques. In which way are the kegs used up the fastest ? 
Same objection by counsel for complainant as above. 


Ans. By machine pitching. 

16 Ques. What effect has the machine pitching upon the keg, in 
respect to warping or shrinking of the wood or burning of the bung- 
hole ? 

The objection above is continued throughout the deposition to 
questions like the foregoing. 


Ans. It burns the bung-hole and warps and shrinks the wood of 


the keg. 

17 Ques. Is any tightening of the hoops required after pitching 
on the machine? 

Ans. Yes, sir. 

18 Ques. When pitching by hand did you employ any extra help 
for the pitching, or was it done in the leisure time of men otherwise 
necessarily employed about the brewery ? 

Ans. It was done in the leisure time by the hands employed in 
the brewery. 
19 Ques. What is the practice in this respect in other breweries, 
so far as you know? 
Ans. It is done the same way by their own hands in leisure time. 
20 Ques. Do you have a special engine to drive the fan, or is it 
driven by machinery placed in your brewery and used at times for 
other purposes ? 
Ans. I have a special engine at present; commenced this last 
year; prior to that used the engine employed for the other purposes 
of the brewery. 
317 21 Ques. What, so far as you know, is the usual practice in 
breweries, to use a special engine or an engine that is there 


for other purposes? 
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Ans. If the pitching place is far from the general engine a special 
engine is necessary. 

22 Ques. Where pitching machines are first put into a brewery is 
it, so far as you know, usually to be used in connection with the 
main engine or in connection with a special engine? 


Objected to by counsel for complainant as immaterial and because 
it is not shown the witness knows anything about any general cus- 
tom in the matter, if such exists. 


Ans. At first with the main engine. 
Cross-examination by Mr. BANNING: 


23 X Ques. You still do your pitching by machine, do you not? 

Ans. Yes, sir. 

24 X Ques. In pitching your machine the hands who do the work 
are men that you have employed about the brewery, are they not? 

Ans. Yes, sir. 

25 X Q. The engineer that you have mentioned is the regular en- 
gineer who runs your engine, is he not? 

Ans. No, sir. 

26 X Q. I am speaking of the time when you had your machine 
connected with the engine that ran the brewery and not of the special 
engine which you now employ. 

Ans. At that time it was the same engineer. 
318 27 X Q. I will read you some questions and answers from 
a certified copy of the deposition of Philip Young, the fore- 
man of the Philip Best Brewing Co., of Milwaukee, the largest brew- 
ery in the United States, which he gave in the case of Matthew Gott- 
fried and others vs. Peter Schoefhotten on the : accounting before the 
master at Chicago, namely: 


“Considering the saving of time, the saving in kegs, and all the other 
benefits that result from the use of the machine, about how much, 
in your opinion, is the new way of pitching better than the old way, 
expressed in dollars and cents? 

Answer. About ten cents a keg 

Question. Is it that much more valuable than to do it by hand, in 
your opinion ? 

Answer. Yes, sir. 

Question. That i is, it will be a saving of that much? 

Answer. Yes, sir. 

Question. Please state about how much saving there would be in 
the case of large casks, in your opinion. 

Answer. In large casks of twenty-five to thirty barrels, one dollar. 

Ques. In the case of very large casks holding over thirty barrels, 
what would be your estimate ? 

Answer. Twenty or thirty cents more than in casks holding under 
thirty barrels. 

Question. These figures you have given are based upon the ex- 
perience which you have had as foreman of the Philip Best Brew- 
ing Co. and otherwise in pitching both ways? 

Answer. Yes, sir.” 
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319 This witness had stated in the first part of his deposition 

that he was familiar with pitching by the machine and with 
pitching in the old way by taking out the heads; you have given 
your opinion in your direct testimony, and I have read you the 
opinion of Mr. Young; please state how you would reconcile ‘the 
two. 


Mr. Parkinson objects to the foregoing question and the recita- 
tions therein as incompetent and irrelevant, and moves to strike 
the same from the record. 


A. I cannot do so. 

28 X Q. You have spexen about tightening the hoops when pitch- 
ing with the machine; did you not always do this also when pitch- 
ing in the old way? 

Ans. Yes,sir; we always tightened the hoops when putting in 
the head when pitching in the old way. 

JOHN HAUCK. 


Recalled by Mr. PARKINSON : 


29 X Q. Do you know the Philip Young referred to in cross-ex- 
amination; if so, what do you know about him ? 

Ans. Yes, sir; I know the Philip Young referred to; he was a 
young man with not much experience when he made the statement 
which has been quoted. 

30 X Q. What connection had he had at that time with the prac- 
tical work of a brewery ? 

Ans. He had not much of a practice; he was foreman more In 
name than in practice. 

31 X Q. Do you know whether he had been a practical workman 

in a brewery ? 
320 Ans. All that I heard at the time was that he was not a 
practical workman. 

32 X Q. What was his education ; how had his time been spent ? 

Ans. His education—can’t say much about that; sometimes a 
man is very well educated, but has not much practice; he works 
here in Cincinnati as a brewer; he has been engaged in ordinary 
brewers’ work; he was not much of an experienced man in stating 
prices for pitching—what it was worth ; don’t know whether he was 
engaged in pitching or not. 


By Mr. BANNING: 


33 X Q. Did Mr. Young work for you ? 

Ans. No, sir. 

34 X Q. I will again quote from his deposition which was given 
February 26th, 1881, as follows, namely : 

Question. Please state your name, age, residence, and occupation. 

Answer. Philip Young; 36 years; Milwaukee; brewer. 

Question. Please state how long you have been in the brewing 


business. 
Answer. I have worked in it since I was a child ; I worked in it 
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in different places in the old country, and in 1870 came to America 
and worked in New York six months,a year and a half in Cincin- 
nati, and then I engaged with Philip Best and Co. as foreman; I 
staved with them as foreman from 1872 to 1879; in 1879 I left 

Milwaukee and went to Europe; the same year I came back 
321 and went into business for myself. 

Question. In your capacity as foreman of the Philip Best 
Brewing Co. did you become familiar with the method of pitching 
kegs and casks by means of a pitching machine? 

Answer. Yes, sir. 

(Juestion. Have you ever pitched kegs or casks in the old way, by 
taking out the head, before that ? 

Answer. Yes, sir. 

Question. You are, theu, familiar with both ways of pitching kegs 
or casks? 

Answer. Yes, sir. 


Again he says: 


Question. State, as far as you can determine without investiga- 
tion, the number of kegs that you would have to pitch while you 
were foreman of the Philip Best Brewing Co. a year in their busi- 
ness. 

Answer. I should say more than 30,000 kegs and about 1,000 to 
1,500 casks. 

Can you state that any of the statements of Mr. Young which I 
have read you above from his deposition are untrue ? 


Mr. Parkinson makes same objection and same motion as after 
the other quotation. 


Ans. I don’t know that anything he has stated about his experi- 
ence is untrue. 
JOHN HAUCK. 


Defendants now proposing to call Christian Moerlein, Emile 
Schmidt, C. W. Boss, Henry Schmidt, Henry Muhlhauser, Louis 
Herancourt, and William Gerst, it is admitted by complain- 
322 antthat said Moerlein, Emile Schmidt, Boss, Henry Schmidt, 
and Muhlhauser are the same persons respectively who have 
heretofore testified in these causes; that said Gerst and Herancourt 
would testify that they are respectively foreman in the Moerlein and 
Herancourt breweries, of Cincinnati; that all said witnesses would 
testify substantially to the same effect, so far as the issues herein are 
concerned, as John Hauck in his first direct and cross-examination 
of this date, and that this admission shall have like effect as the dep- 
ositions of said witnesses if they had so testified ; all objections noted 
in the deposition of said Hauck to have like effect as to the evidence 
thus included in this stipulation. 
It is admitted by complainant’s counsel that, if called as a witness 
on the part of defendants, Leonard Schreibe would testify that the 
machine which he sold to Schmidt Bros., being Frederick Schmidt 
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and Henry Schmidt, was asecond-hand machine that had previously 
been used in by Christian Moerhlein, and that this stipulation may 
have the same effect as if he had so testified. 


Adjourned to a date to be hereafter assigned. 
May 2p, 18838. 


Counsel for defendants gave notice that their testimony was closed 
May 4rn, 1883. 
Counsel for complainants, by letter, applied for permission to take 
testimony in rebuttal by deposition in Chicago, IIls. 
323 Mr. Parkinson, on behalf of defendants, objected— 

Ist. Because it does not appear, by statement or otherwise, 
what, if any, evidence in rebuttal it is desired to take in Chicago, or 
that there is any reason why any or all competent evidence may not 
as well be produced before the master in Cincinnati. 

2d. Because it does not appear that the evidence proposed to be 
taken in Chicago is of a character competent or proper to be taken 
at this stage of the cause or relevant to any issues before the master. 
3d. Because it does appear upon the record that defendants have 
taken no evidence other than in strict rebuttal of the affirmative 
evidence heretofore offered by complainant on the accounting, and 
that there is nothing therein which is the proper subject of rebuttal. 
4th. Because defendants are entitled to information as to the 
character of evidence proposed to be taken before the making of the 
order asked for,in order to obtain a ruling of the master as to whether 
such evidence in rebuttal and relevant and competent, as well as to 
determine whether or not it is necessary to attend and cross-exam- 
ine. 
5th. Because the effect of the order asked is to unnecessarily delay 
proceedings herein and swell the record with improper testimony 
and to put the defendants to great and needless expense. 
324 6th. Because the record already before the master affords a 
strong affirmative presumption that the evidence proposed to 
be taken is not and cannot be evidence in rebuttal or in anywise 
competent and relevant, and is not and cannot be to any effect con- 
cerning which all and necessary proper evidence can be had within 
the district and before the master. 
See 2 Daniels’ Ch. Prac., p. 1196-’7. 


In the order of the presentation of testimony, the complainant is 
now entitled to take testimony in rebuttal. It does not appear by 
the record that no evidence can be introduced competent in rebuttal, 
but, on the contrary, several examples might be mentioned of evi- 
dence clearly competent at this stage of the proceedings. Besides, it 
seems to me that this is not the time to pass upon the question of 
the competency of testimony; that that question properly arises 
after the deposition has been taken—when it is offered in evidence. 
The consideration may be mentioned, also, that if I should refuse 
the application and the court should hold that I had erred in so 
doing, it would necessitate sending the whole case back to a master, 
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while if I permitted the deposition to be taken and then when offered 

excluded it, an error in the latter particular could probably be cured 

by the court itself examining the deposition without another refer- 

ence. 

The time within which to take the testimony will be made short, 

and thus any considerable delay will be avoided. 

325 Therefore I grant the complainant permission to take re- 
butting evidence by deposition, according to the acts of Con- 

gress in that behalf, in Chicago, Ills., within twenty days from date 

upon five days’ notice to counsel for defendants, reserving all ques- 

tions as to the admissibility and competency of testimony taken 

until the offering of the deposition in evidence. 


J. C. HARPER, 
Special Master. 


To which ruling counsel for defendants except, and give notice of 
a motion to be made to the court on Saturday morning, May 12th 
1885, to set aside the order of the master above. | 
(Motion overruled by Judge Sage.) 
May 17rT, 1883. 


Upon application of counsel for complainant for a short extension 
of time in which to complete complainant’s testimony in rebuttal, 
notice thereof having been communicated by the master to counsel 
for defendants, and upon good cause shown complainant is granted 
five days in addition to the time already granted in which to take 
testimony in rebuttal at the place and under the limitations pre- 
scribed in the previous order herein. 

JuNE 47H, 1883. 


Received and opened the depositions of Anton Schwerle and 13 
others, taken in Chicago, on behalf of complainant. 


JUNE 121TH, 1883. 
Now come the defendants herein and object to each and every 
deposition taken in behalf of complainant in_ the above- 
326 entitled causes or any of them since the order of the master 
allowing complainants to take rebutting testimony, and move 
the master to strike the same from the record for the following rea- 
sons, to wit: 
First. Because the same are not rebutting evidence. 
Second. Because the same are not such evidence as is authorized 
by order of the master under which they purport to be taken. 
Third. Because the same are taken altogether without authority. 
Fourth. Because the same are irrelevant and incompetent. 
Friday, June 15th, set for hearing said motion. 
JuNE 157ra, 1853. 
Mr. Fishback and Mr. Harper sitting together. 
Present: Mess. Ephraim Banning and Thos. A. Banning, for com- 
plainants, and R. H. Parkinson, for defendants. 


Counsel for complainant offers in evidence certified copy of assign- 
ment of John F. T. Holbeck to Matthew Gottfried under letters 
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patent No. 42580, sued on in this cause, dated May Ist, 1879; also 
letter from the defendants’ counsel, Mess. Parkinson and Parkinson, 
to ourselves, dated January 21st, 1852; also letter from Banning 
and Banning to Mess. Wood and Boyd, dated December 5th, 1882. 
Mr. Ephraim Banning was granted leave to prepare and send state- 
ment to be entered on the record concerning the publication in a 
German newspaper as to these cases. 
327 The questions arising upon Mr. Parkinson’s objections and 
notion to strike from the record the depositions taken in 
Chicago by complainant were argued by counsel and submitted. 
JUNE 167H, 1883. 

Counsel for defendants asked leave to file further objections and 
motion as to depositions taken in Chicago; and, on consideration 
thereof, the same is granted ; to which ruling counsel for complain- 
ant excepts. 

Now come the defendants herein and object successively, severally, 
and specifically to each of the following questions and answers in 
the depositions offered herein in behalf of complainant, to wit: Each 
and every yee and answer in the deposition of Anton Schuerle, 
Clements W. Uhlman, Edward Thorman, Emil Wilke, August 
Loeffel, Arete Olinger, William Roessler, William Koehle, W il- 
liam J. Seib, Ferdinand Steiner, Joseph Meier, Casimer T hienger, 
George Stupp, and Frank Walters; also severally and specifically 
to each and every clause and statement therein contained relating 
to each and every of the following points, viz: 

ist. The witness-’ estimate of the worth, value, saving, or advan- 
tage of machine pitching. 

2d. The expense of hand pitching. 

3d. The comparative durability of the pitch as applied by that 
method. 

4th. The comparative effect on the durability of the keg or cask. 

5th. The comparative quantity of pitch used. 

6th. The comparative time occupied in pitching. 
328 7th. The kind of labor employed. 
8th. The number of laborers employed. 

9th. The wages paid such laborers. 

10th. The comparative injury to the keg or cask by different 
methods of pitching; and assign for cause of said objection , separately 
and specifically, to each and every of said questions and answers and 
each and every of said clauses and statements the following : 

First. Because the same are not rebutting evidence. 

Second. Because the same are not such evidence as is authorized 
by the order of the master under which they purport to be taken. 

Third. Because the same are taken altogether without authority. 

Fourth. Because the same are irrelevant and incompetent. 

Fifth. That the same is merely : accumulative upon evidence taken 
by complainants in chief. 

Sixth. That the same is altogether speculative. 

Wherefore, for said causes specified, defendants move the master, 
successively and specifically as to each and every of said questions, 
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answers, clauses, and statements, to strike the same from the files 
and exclude the same from the record herein. 
PARKINSON & PARKINSON, 
For Def’ ts. 
Master's Opinion. 


329 The complainant was the only witness produced in his be- 

half in chief. He went very fully into a comparison of the 
merits of machine and hand pitching. He stated that by the 
former method greater safety and rapidity are secured, the kegs last 
much longer, the heads, staves, and hoops are never broken, nor 
are the kegs burned or injured by fire, which is the case in hand 
pitching, and less pitch is used in machine pitching and its quality 
is greatly improved. (Ans. to Q. 3, Gottfried’s test.) 

Complainant thereupon rested, but before he did so his counsel 
were notified in the presence of the master by defendants’ counsel 
that they should insist upon complainant being confined thereafter 
strictly to rebutting evidence. 

John Hauck, a defendant, was then called on behalf of the de- 
fense, and testified that the best results are obtained by hand piteh- 
ing, because the pitch stays better and is more thoroughly purified ; 
that machine pitching uses up the kegs faster than by hand, and 
that in machine pitching the wood is burnt and warped. His tes- 
timony also differed widely from Gottfried’s as to the relative ra- 
pidity “of pitching by the two methods. Such substantially was his 
testimony, and it being stipulated by counsel that certain other per- 
sons would testify to the same effect defendants rested. T hereupon 
complainant was granted leave to take rebutting evidence by depo- 
sition in Chicago. Under that order the deposition of fourteen wil- 

nesses were taken. With variations as to details they all 
330 testified substantially that the best results were obtained bv 

pitching on complainant’s machine; that the work is accom- 
plished with much greater rapidity and is of a better quality and of 
greater durability ; ‘that it does not burn the wood and does not re- 
quire so much viteh. 

Counsel for | object to the reception of this testimony 
as not being rebutting evidence. 

It will be seen that defendants’ testimony was confined to nega- 
tiveing complainant’s testimony as to the superiority of machine 
pitching, and that the testimony now sought to be introduced by 
complainant is merely a reaffirmation of his testimony-in-chief upon 
that point. I had supposed that the proposition that such testimony 
was not rebutting evidence was too well settled to admit of serious 
controversy, but Mr. Banning has urged the correctness of their 
position with so much earnestness and has displayed such research 
in his investigation of the question (his memoranda of argument 
covering 32 type-writer pages) that I have carefully re-examined the 
subject and will state the result. 

Mr. Banning urged the following propositions: 

Ist. That this being an application toexclude material testimony 
any doubt as to its admissibility must be resolved in favor of let- 
ting it in. 
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33 2d. That the objection being a general une to each deposi- 
tion, if any part of any deposition is competent, the whole 
must be admitted. 

od. That, although defendant’s testimony may be only a direct 
denial of complainant’s, complainant may call other witnesses, in 
further demonstration of his original case, in rebuttzal. 

4th. Because it contradicts the new argument, namely, that the 
old way of pitching is better than the patented way. 

5th. Because it tends to impeach and discredit defendant’s evi- 
dence and make its truth less probable. 

6th. As restoring the credit of complainant as a witness by cor- 
roberating him. 

7th. That complainant might prove simply a prima facie case and 
then reserve the balance of his evidence upon his affirmative case 
until rebuttal. 

8th. Material evidence will be admitted unless a party can show 
that its admission at that stage will unduly prejudice him. 

9th. The master should never reject material evidence where its 
rejection might eause re-reference to admit and consider it. 

_ ‘To support these propositions counsel cited a great number of au- 
thorities. Some of them are statutory modifications of the common 
law, many of them have no bearing upon the question now under 
consideration, and others support the view I take of it; but I 
oo2 deem a critical review of all those authorities unnecessary. 
The rules as to burden of proof and the order of introduc- 
ing testimony are the same in equity as at law. (1 Daniels’ Chan. 
Pr., 4th ed., 850, & notes; Wright v. Pusey, 31 Pa. St., 387.) 

The complainant in this case is seeking to recover actual damages 
of an unliquidated amount, and the burden of proof is upon him to 
make out his case. (1 Taylor on Evidence, § 353. 

The complainant does not appeal to the discretion of the master 
to admit this testimony out of its order, but insists that it is taken 
in regular order, and that he has a legal right to introduce it at this 
stage of the case. The question is to be determined as any other 
question of legal right. The parties are entitled to the master’s best 
judgment, unaffected by questions of possibilities of error therein. 
In other words, where, as in this case, | am clear in my opinion as 
to the rights of the parties I should not hesitate to act upon it be- 
‘ause that opinion may be erroneous; and as to the second claim of 
complainant’s counsel I regard the question presented as though 
the depositions were being read and an objection was interposed to 
each several question and answer; but defendants have been allowed 
to file another motion, which is certainly specific enough. 

The third and seventh propositions of counsel present the nub of 

the controversy. It is broadly claimed that a party may in- 
d30  ~=troduce merely enough testimony to make out a prima facie 

case and then reserve the body of his testimony as to his 
affirmative case until after defendants have closed. In other words, 
that, even as to the very matter in issue, a party having ten wit- 
nesses to establish may iutroduce one and rest, and if his adversary 
contradict his witness he may, by way of rebuttal, call the nine 
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others. It is believed that such a proposition involves serious con- 
sequences and is at variance with all proper ideas of judicial pro- 
cedure. 

“ Regularly, the party to begin must exhaust all the testimony in 
support of his side of the issue before the opposite party is heard, and 
he can in strictness introduce afterward no evidence save in reply. 
The judge may, however, allow a departure from this rule, but the 
party cannot claim that he shall do so as a matter of right.” 

3 Waite’s Practice, p. 124, and cases cited. 


“Tt is tolerably clear that where there is only one issue, the — of 
proving which lies on the plaintiff, he must put forth all his evi- 
dence in the first instance and cannot rely upon a prima facie case, 
and after that has been shaken by the defendants call other evidence 
to confirm it.” 

Taylor on Evidence, §358, et seq., and cases cited. 
Jacobs vs. Tarleton, 11 Q. B., 421. 


“There can be no dispute as to the general rule of evidence. 
334. The party upon whom the affirmative of an issue devolves is 
bound to give all his evidence in support of the issue in the 
first instance, and he can only give such evidence in reply as tends 
to answer the new matter introduced by his adversary.” 
Graham vs. Davis, 4 Ohio St., 362, 381; Ranney, J. 


This rule has been embodied in our code of civil procedure, gov- 
erning cases both at law and in equity, and, while, of course, it in 
no way controls proceedings in chancery in the Federal courts, con- 
tains an excellent statement of the well-recegnized common-law rule 
upon the subject. 

“'The party who would be defeated if no evidence were offered on 
either side must first produce his evidence, and the adverse party 
must then produce his evidence. ‘The parties shall then be confined 
to rebutting evidence, unless the court, for good reasons, in the fur- 
therance of justice, permit them to offer evidence in their original 
case.” 

§5190 Revised Statutes of Ohio. 


(The decision in 4 Ohio St. above related to the law prior to the 
adoption of the code.) 


“ After the defendant has rested the piaintiff may introduce evi- 
dence in denial or by way of avoidance of the evidence given by 
defendant, but, as has been already shown, he cannot, as a matter 
of right, introduce further evidence in support of the case originally 

made by him.” 
33D 3 Waite’s Practice, p. 125. 
Ford v. Niles, 1 Hill (N. Y.), 300. 


“If the defendant has given testimony in his defence respecting 
any new matter the plaintiff has a right to give new evidence, which 
is called rebutting evidence.” 

3 Bouvier’s Institutes, p. 469. 
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“After the defendant has deduced his evidence the plaintiff’s coun- 
sel at once proceeds without any observations to tender any evidence 
he may have in reply ; but such evidence must be confined by neg- 
ativing specific acts sworn to by the defendant’s witnesses, the proof 
of which he could not be expected to have anticipated, or to answer 
the defendant’s case where he has not attempted to negative that 
ease in the first instance. He cannot be allowed to adduce evidence 
which he might have given in support of his own case in the first 
instance.” 

Starke on Evidence, 608 (10th ed.). 


Quotations of this kind could be multiplied almost indefinitely, 
but I will not further encumber the record beyond referring to the 
following authorities, which also support the quotations made: 
Gilpins vs. Consequa, Peters’ C. C. Rep., 85. 
Kvans vs. Eaton Jb., 522. 
Johnston vs. Jones, 1 Black., 710, 226. 
Browne vs. Murray Ry. & M., 254. 
Scott vs. Woodward, 2 McCord, (S. C.), 161. 
- harton on E vidence, § $ 571. 

33 2 Stephens’ Nisi Prius, p-. 1802-’3 
Phillips on Evidence, 845, 817, 819. 


“If every party had a right to introduce evidence at any stage at 
his own election, without reference to the stage of the trial in which 
it is offered, it is obvious that the proceedings of the court would 
often be greatly embarrassed, the purposes of justice be obstructed, 
and parties themselves be surprised by evidence destructive of their 
rights which they could not have foreseen or in any manner have 
guarded agaihst.” 

Justice Story in P. & T. R. R. Co. vs. Simpson, 14 Peters, 463. 


As to the fourth proposition of compl’ts’ counsel, it is sufficient to 
say that a statement that hand pitching is better than machine pitch- 
ing is but another method of denying that the latter is the better 
method so far as this case is concerned. 

Graham vs. Davis, 4 Ohio St., 362, 380-1. 


It is also urged that the testimony is rebuttal, on the ground that 
it tends to discredit defendant’s witnesses and to sustain the eredi- 
bility of complainant as a witness. 

Little or no testimeny is admitted in a cause but what in some 
degree reflects on the credibility of the witnesses who have testified in 
it. If the proposition advanced by counsel is correct, it does away 

altogether with the rule as to the order of the introduction of 
oo, testimony, and there would be no end to trial; but there is 
no such exception to the rule as is claimed. “A mere con- 
flict in testimony will not justify introduction of evidence thus (by 
rebutting evidence) to back up the witnesses thus conflicting.” 
(Wharion on Evidence, § 569, & cases cited. 


In the recent case of Teaton vs. Chapman, 65 Maine, 126, which 
was an action for slander, one Leach was called by pl’ff and testified 
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to the speaking of the actionable words at a conversation between 
def’t, one Winslow, and himself. PI’ff rested. Def’t testified, con- 
tradicting Leach. PI’ff thereupon called Winslow for two reasons— 
to sustain Leach and contradict def’t. Held to be cumulative and 
not rebutting, and therefore not admissable. 

What I have said relates only to the question before me, where 
the testimony is upon the direct issue between the parties; as to 
collateral facts I apprehend another rule prevails. 

I think, therefore, that the testimony introduced is evidence in 
chief and not in rebuttal, and, under the order granted, defendant’s 
counsel were justified in not attending and cross-examining, and 
that they would be prejudiced by permitting the testimony to go in 
without preserving their right of cross-examination; but com- 

plainant’s counsel having acted in good faith in the belief 
338 that they were entitled to take the testimony in rebuttal, 

their error should not deprive complainant of its benefit, the 
testimony being undoubtedly material. It rests in the master’s dis- 
cretion to permit compl’t’s case-in-chief to be reopened and this tes- 
timony to go in out of its order (Rule 77, 14 Peters, 463), and I be- 
lieve it will be in furtherance of justice to do so. 

The masters concur in sustaining the objections of defendants to 
the depositions taken in Chicago by deposition as to all matters 
contained in said depositions which were gone into in chief by com- 
plainant, but they order that complainant’s evidence-in-chief be re- 
opened and that said depositions be received and considered as 
though taken in chief, provided defendants are afforded by com- 
plainant an opportunity to fully cross-examine the witnesses whose 
depositions are so admitted; and it is further ordered that defend- 
ants have leave to take testimony in reply, counsel for defendants 
to notify the master in the Cincinnati cases by Monday next whether 
defendants will cross-examine or take further testimony as they are 
permitted ; otherwise the hearing of these causes to proceed at In- 
dianapolis, Tuesday, June 19th, 1885, as agreed upon. 

Entered June 20th as of June 16th. 

J. C. HARPER, 


Special Master. 


339 Counsel for complainant excepts to so much of the above 

ruling as sustains defendants’ objections and grants def’ts’ 
right of cross-examination and taking testimony in reply; where- 
upon defendants except to so much of said ruling as orders that 
complainant’s evidence-in-chief be reopened, and that said deposi- 
tions be received and considered as though taken in chief, for 
reasons, among others, as follows: 

First. Because the said depositions and the several questions, 
answers, and statements therein, not being authorized by the order 
of the master at the time they were taken, are not legal evidence, 
and cannot be made so by any retroactive order of the master. 

Second. Because the same, being outside the order in force at the 
time and taken in the absence of defendants, are altogether ex parte 

52—294 
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and without any legal effect, and cannot be made competent by any 
order of the master subsequent to the taking of them. 

Third. Because the order of the master in force at the time said 
depositions were taken having only authorized rebutting evidence, 
defendants were entitled to determine whether to attend and to reg- 
ulate their proceedings in all respects with reference to such evidence 
only, and the effect of the present order is to enable complainants to 
take their direct evidence ex parte, and at a time when the same 

was altogether unauthorized. 
340 Fourth. Because defendants are entitled to be present as 
well at the direct as at the cross examination of all witnesses 
‘alled in behalf of complainants, and to be advised of the time the 
same are examined — to what effect the evidence is to be received. 

Fifth. Because no surprise or other cause for reopening the cause 
appears, but, on the contrary, the said evidence is merely cumula- 
tive on complainants’ evidence-in-chief, and all accessible before the 
closing of his affirmative case. 

Sixth. Because complainants had specific notice from defendants 
before complainants’ aflirmative case was announced as closed that 
defendants would insist upon complainants being strictly held to 
rebutting evidence in reply. 

Seventh. Because the effect of said order is to unnecessarily delay 
said causes and increase the expense thereof. 

Eighth. Because said evidence is irrelative and incompetent. 


And without waiving the said objections or exceptions or any 
part thereof, but intending to insist thereon before the master and 
the court under protest, counsel for defendants requires the produc- 
tion of the said witnesses for cross-examination. 


June 18th, 1883.—Received from counsel for complainant the fol- 
lowing statement of Mr. Ephraim Banning, which he was 
341 given leave to prepare and send to the master: 
- pre} 


As a personal explanation, and not because I consider it as having 
the least bearing on any of the questions involved in this account- 
ing, I desire to show the master’s and defendants’ counsel a copy of 
our letter which accompanied the list of the defendants’ names, with 
amounts opposite each name, that we sent to Col. Weitzel at the 
time we arranged to have him aid us in negotiating for a general 
settlement with the defendants; and, at the suggestion of defendants’ 
counsel, I now offer such letter in evidence, and on my own account 
make the following statement : 

More than a week intervened the announcing of Judge Baxter’s 
decision and the entry of decrees in these cases. During that time I 
consulted with Messrs. Wood and Boyd, of Cincinnati (as friends 
and not as counsel, they have never beenin any way associated with 
us as counsel), in reference to the advisability of attempting to make 
a general compromise, and of engaging some good man, capable of 
talking German, to negotiate terms with the brewers, ete. We con- 
sidered this step more necessary than would otherwise have been 
the case from the fact that defendants’ counsel always seemed bitterly 
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opposed to any settlement, so that we could never talk with them 
satisfactorily on the subject. Mr. Wood suggested Col. Weitzel 
342 asa proper man for us to engage, saying that he was thor- 
oughly conversant with the German language, well acquainted 
with the brewers, practical, and honorable, and withal a man of 
good position and reputation ; he stated that he was a member of 
the Legislature and had been collector or deputy collector of internal 
revenue at Cincinnati. Col. Weitzel seeming in every way to bea 
proper and suitable man for the purpose desired, I asked to be in- 
troduced to him, and Mr. Wood arranged to have as meet each 
other the days the decrees wereentered. This meeting took place at 
the “ Burnet House,” at which time the matter was talked over very 
‘arefully between Mr. Wood, Col. Weitzel, and myself; and it was 
finally arranged that Col. Weitzel should see the brewers and en- 
deavor to bring about a general compromise or settlement, and that 
on my return I should send him a list of the defendants’ names, 
with amounts at which they should settle, if settling individually 
and on the general basis that hed been acted on in settlement else- 
where. I did this in the letter now produced ; this letter should be 
read in the light of my previous understanding with Col. Weitzel, 
to wit, that he was to endeavor to bring about a general compromise 
or settlement on a basis that would be fair and right to all par- 
ties. 
343 I only had one conversation with Col. Weitzel, and noth- 
ing was said in it or in subsequent letters about newspaper 
publications or anything of that kind; and I never knew or heard 
of the publication that has been heretofore produced in this account- 
ing until my brother told me of it after the taking of Mr. Gottfried’s 
deposition. I can say positively that we never had anything to do 
with such publication, and that it was never, directly or indirectly, 
authorized by the complainant or his counsel ; and I do not believe 
that it was ever caused or authorized by Col. Weitzel. 

I think it proper to add that on the same day that I had the in- 
terview with Col. Weitzel I also had a conversation with Mr. Parkin- 
son on the subject of settlement, and then and in subsequent let- 
ters to him endeavored to bring about an amicable compromise; but 
[I found him then, as previously, disposed to look on our client’s 
claim as without merit, and he has always seemed to consider that 
no settlement should be advised or encouraged from his side on any 
other basis than that of saving costs; in other words, he has never 
seemed to consider, either before or after Judge Baxter’s decision, 
that our client had any rights that his clients should respect or pay 
for. 


JUNE 197uH, 1883. 


Counsel for defendants requested that the master attend in person 
at the cross-examination of witnesses in Chicago. 

Complainant’s counsel applied by letter to have the order 

344 entered on Saturday amended by requiring defendants to 

cross-examine witnesses at Chicage upon five days’ — from 

complainaut’s counsel, by limiting defendants’ evidence hereafter to 
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reply to Chicago depositions, and by fixing the time within which 
such evidence | may be taken. 

After consideration of said application and the objection of de- 
fendants’ counsel thereto I have to say— 

(1.) In view of the previous practice herein of making appoint- 
ments with reference to convenience of counsel on both sides, and 
of the knowledge by compl’t’s counsel and by the master of Mr. 
Parkinson’s engagement in the East for the next two or three weeks, 
[ cannot now require defendants to attend on five days’ notice, but 
an arrangement for an early day will be made. The cross-examina- 
tion will take place in Chicago. 

(2.) I cannot at this time prescribe the limits of defendants’ testi- 
mony in reply. 

(3.) Defendants will be granted twenty days after conclusion of 
cross-examination of Chicago witnesses in which to take testimony 
in reply. 

JuNE 23p, 1883. 

Counsel] for complainant request that the master attend in person 
at the cross-examination of witnesses in Chicago; and, in order to re- 
move every possible ground of complaint on the part of defendants’ 

counsel growing out of his not having attended at the taking 
345 of depositions in Chicago on the 23d “and 24th of last month, 

counsel for complainant also consent and offer to withdraw 
all the depositions then taken and to have the witnesses examined de 
novo whenever the master and defendants’ counsel come to Chicago 
to attend the closing of complainant’s proofs, if the defendants’ coun- 
se) so desire. This withdrawal to take effect on the retaking of said 
depositions. 
Monpay, July 2d, ’83. 

Taking of testimony in Chicago set for Friday, July 13th, 1883, 
and counsel notified thereof. 

SATURDAY, July 7th, 1883. 

By agreement of counsel time for taking testimony in Chicago 
changed to Monday, July 9th, 1883, at 9 o’clock a. m., at office of 
complainant’s counsel in said city. 


346 =Circuit Court of the United States, District of Indiana. In 
Equity. 


MATTHEW GOTTFRIED vs. THE CRESCENT BREWING Co. 


Counsel for complainant asks defendant’s counsel if defendant has 
not prepared a statement for use before the master showing the 
number of kegs treated for pitching by the use of the machine found 
by the court to be an infringement of the patent sued on, and if he 
will not produce such statement. 

Mr. Parkinson, on behalf of defendant, objects to the request and 
to this line of examination: Ist, as irrelevant and incompetent; 2d, 
because no foundation has been laid; 3d, because, in view of the 
circumstances of this ease and the facts as to the sale of the patented 
machine by complainant and his assignors and licensees, the dam- 
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ages sustained by the complainant by reason of the purchase of the 
machine of unauthorized parties rather than authorized parties, or 
the license fee established for the sale of the machine, fix the extreme 
limit of the damages herein and the profits, if any, that may have 

been made by the defendant by reason of the purchase from an 
347 unauthorized party rather than an authorized manufacturer, 

the extreme limit of the profits recoverable herein, and noti- 
fies complainant that he shall ask to have taxed against complainant 
all costs incurred in the pursuit of the inquiry indicated by the re- 
quest above, or any inquiry not directly pertinent to the measure of 
recovery herein mentioned. 

Whereupon, without prejudice to the above objection, it is admitted 
by counsel, respectively, that it may be assumed by the master for 
the purposes of this case that defendant pitched or heated for pitch- 
ing on the machine held to be an infringement, being one machine, 
from the date to which the witness Vail, in his deposition in the case 
of the same complainant against Rachel 8. Gaff, administratrix, ete., 
et al., pending in said court, has brought down the report to the ex- 
piration of the patent sued on, being the period not covered in the 
report of the said witness Vail, eleven thousand seven hundred and 
ten (11,710) barrels and kegs; no casks were pitched on the machine. 
The machine used was the same one used by J. W. Gaff and Co., 
the predecessors of this defendant, the Crescent Brewing Company. 

Dated February 2d, 1885. 

, BANNING anp BANNING, 
Sol’rs for Complainant. 
PARKINSON anp PARKINSON, 
For Deft. 


348  Cireuit Court of the United States, District of Indiana. In 
Equity. 


Matraew GOTTFRIED vs. EvGENE Hack et al. 


Counsel for complainant asks defendants’ counsel if defendants 
have not prepared a statement for use before the master showing 
the number of kegs heated for pitching by the use of the machine 
found by the court to be an infringement of the patent sued on, and 
if he will not produce such statement. 

Mr. Parkinson, on behalf of defendants, objects to the request and 
to this line of examination, Ist, as irrelevant and incompetent; 2d, 
because no foundation has been laid; 3d, because, in view of the 
circumstances of this case and the facts as to the sale of the patented 
machine by complainant and his assignors and licensees, the dam- 
ages sustained by the complainant by reason of the purchase of the 
machine of unauthorized parties rather than authorized parties, or 
the license fee established for the sale of the machine, fix the ex- 
treme limit of the damages herein and the profits, if any, that may 

have been made by the defendants by reason of the purchase 
349 from an unauthorized rather than an authorized manufact- 
urer, the extreme limit of the profits recoverable herein, and 
notifies complainant that he shall ask to have taxed against com- 
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plainant ail costs incurred in the pursuit of the inquiry indicated 
by the request above, or any inquiry not directly pertinent to the 
measure of recovery herein mentioned. 

Whereupon, without prejudice to the above objection, it is admitted 
by counsel, respectively, that it may be assumed by the master 
for the purposes of this case that defendants pitched or heated for 
pitching on the machine held to be an infringement, being one ma- 
chine, from the commencement of its use until the expiration of the 
patent, three thousand (3,000) kegs and two hundred and fifty (250) 
casks. 

Dated February 2d, 1883. 

SANNING anp BANNING. 
PARKINSON anp PARKINSON. 


350 Circuit Court of the United States, District of Indiana. In 
Equity. 


MATTHEW GOTTFRIED 
v8. 
Tue Crescent BREWING ComMPpANY and Other Cases. 


CHICAGO, July 9th, 1883. 
Witnesses heretofore examined in chief on the part of complain- 
ant produced to allow defendants to cross-examine them, in pursu- 
ance of the request of defendants’ counsel. 
T as BanninG: I offer in evidence Circular A, which reads as 
HOMAS BANNING: I offer in evidence Circular A, which reads as 
follows, being one of the circulars identified by the witness, Herman 
Reutti, in giving his deposition in the old case: 


“ Ctreular. 
Hamitton, Onto, Oct. 17th, 1878. 


To Bartholomae & Leicht, Chicago, Ills.: 

Letters patent for an improvement in apparatus for firing and 

pitching barrels and casks for beer and other uses were granted by 

the United States to Herman Reutti and Philip Winklehaus, 
351 dated April 19th, 1870, of which the undersigned are sole 

proprietors. ‘This has proven to be the only successful device 
for the purpose for which it was intended, and is already in exten- 
sive use. Its efficiency results from its capability of utilizing the 
entire caloric generated by the fuel used in its furnace and from 
the facility and dispatch of work. 

This circular is published to notify you and all whom it may con- 
cern that we shall assert our legal rights under our patent by suits 
for infringements; and we respectfully request all persons now using 
the same to promptly make settlement with us. 

Our established royaity for the use of the patented apparatus for 
brewers is as follows: 

Brewers selling 500 barrels of beer or less per month will be 
charged $50 per year, and for every additional 500 barrels or frac- 
tional part thereof $50; a brewer selling 5,000 barrels per month 
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$500 per annum. To persons desiring a continuous license liberal 
deductions will be made. 


Claims of the Patent. 


A closed charcoal or coke furnace and blast air drives the pro- 
ceeds of combustion through one or more nozzles into the bung- 
holes of the casks or kegs, and the mode of firing or pitching is 
substantially set forth in the letters patent No. 102,156. 

HERMAN REUTTI. 
PETER SCHWAB. 
F. VANDEVEER.” 


302 Mr. Parktrnson: To which counsel for defendants objects as 

irrelevant and incompetent; also as not being identified, and 
further objects to the recitation to the effect that it is the circular 
referred to by Herman Reutti on the ground that it has not been so 
shown. 

Master in chancery, Mr. Harper: The master, without ruling 
upon the objection, allows the circular to be received subject to the 
objection. 

Mr. BanninoG: I also offer in evidence the circular marked Cireu- 
lar B, which reads as follows: 


“Unrrep STatTes BREWERS’ ASSOCIATION, 
OFFICE OF THE Executive, 83 LIBERTY STREET, 
New York, October 20th, 1880. 
To local associations and to members individually: 

At your last convention the opinion was there decided- expressed 
that the executive of our association ought to take action fur the 
purpose of combining the interests of the trade for the purpose of 
resisting claims for patent rights in appliances and processes now in 
common use by the brewers, and which claims have oceasioned nu- 
merous vexatious lawsuits. 

Your convention appointed a committee of three of its members 

as an advisory committee to receive communications from 
vod litigants in patent suits and to select a case of the most im- 

portance and affecting the greatest number for the purpose of 
combining the interests involved in a test case. 

The advisory committee, having taken preliminary steps to gather 
information, were astonished at the number of suits commenced 
against brewers, the exorbitant claims made, and the trifling grounds 
upon which they were founded. 

After due deliberation, your committee arrived at the conclusion 
that the most suits were those commenced in the matter of the Gott 
fried pitching machine, and they believed that a test case which 
would effectually settle such claims might — arranged among the 
very many suits now pending. Your committee advised with the 
attorneys engaged in various cases. A consultation was held among 
the attorneys, and the result was a strong opinion expressed that if a 
proper case be selected and eminent patent counselors engaged such 
suits would be decided against the patent claims. 
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Your committee, having no power to expend the funds of your 
association for such a purpose, sought the counsel and advice of your 
executive. Accordingly, a meeting of the executive, board of trus- 
tees, and agitation committee was held in New Y ork on Wednes- 
day, October 13th, 1880, at which the following resolution was 
adopted : 
oo4 Resolved, The advisory committee be requested and is 
hereby authorized to address a circular toall lager beer brewers 
informing them of the danger that threatens the trade from the 
prosecution of suits against them for the alleged infringement of a 
patent on the use of a cask-pitching machine, and to ask from them 
a contribution amounting to one-half cent per barrel on their last 
year’s operations for the purpose of raising a special fund to be used 
in defending a test case, and for once bringing the same before the 
Supreme Court of the United States: Providing, That any part of 
such fund not used for such purpose shall be returned to the con- 
tributor pro rata; the amount to be contributed within twenty 
days from the date of this circular; checks to be made payable to 
the treasurer, Jacob Ahler, Esq., and addressed to the secretary of 
‘the United States Brewers’ Association, 83 Liberty street, New York 
city, New York. 
WILLIAM A. MILES, 
JOHN C. G. HUPFEL, 
GEORGE EHRET, 


Advisory Committee. 


The following report, indicating the necessity of immediate and 
decided action, is presented to the trade with an urgent demand for 
serious attention. ‘The positive information in possession of the ad- 
visory committee is certainly alarming. 

If there is not a sufficient response to this appeal a due re- 
doo port will be made of the same, and your advisory committee 
will ask for its discharge, having fulfilled its obligations. 

By order the executive, board of trustees, and agitation committee. 

ROBERT PORTNER, President. 


RICHARD KATZENMAYER, 
Secretary, Number 83 Liberty Street, New York.” 


Mr. PArkKINnsoN: To which counsel for defendants objects as 
irrelevant and incompetent. 

Master, without ruling upon the objection, allows the circular 
to be received subject to the objection. 

Mr. Baxnina: To remove every possible ground of objection to 
the depositions taken by the complainant on the 23rd and 24th of 
May by reason of the defendants’ counsel not having attended at the 
taking thereof, we have offered and now do offer to withdraw such 
depositions, and consent that the witnesses may be examined de novo 
if the defendants’ counsel so desire, and we now ask the defendants’ 
counsel for an answer to this offer. 
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Mr. Parkinson: Defendants’ counsel states that while he 
306 does not ask to have the direct examination of the witnesses 
retaken merely as an accommodation to him or to the parties 
he represents, he should feel obliged to insist upon the objection he 
has already entered to those depositions and shall insist that the 
depositions are altogether illegal and inoperative on the ground of 
their having been taken originally without authority, and that if 
complainants deem it material to obviate the objection entered so 
far as it rests upon this ground, he wishes it distinctly understood 
that without any desire to make any unnecessary delay or trouble 
he feels it his duty in behalf of his clients to insist strictly upon all 
his rights under said objection. 
Mr. BanninaG: In view of this we are willing that the depositions 
shall be taken de novo. 


William J. Seib. 


WiLiiAM J. Serp, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
rogatories by Mr. BANNING: 


307 1 Q. State your name, residence, and occupation. 
A. William J.Seib; I live 22 South Park avenue, Chicago, 

Illinois, and I am a brewer. 

2 Q. With whom are you now engaged ? 

A. Conrad Seipp Brewing Company. 

3 Q. What is your position in that company ? 

A. I am the foreman there. 

4Q. That is the largest brewery west of New York outside of 
Milwaukee? 

A. Yes, sir; but I could not say for sure. 

5 Q. What is your production of beer a year? 

A. We sell about a hundred and sixty thousand barrels of beer a 
year. 

6 Q. You say you are foreman ? 

A. Yes, sir. 

7 Q. What is your salary ? 

A. Five thousand dollars a year. 

8 Q. How long have you been with the Conrad Seipp Brewing 
Company ? 

A. The 22d of last May I was there a year. 

9 Q. How long have you been in the brewing business ? 

A. The next Sunday after Easter I was thirty-one years in the 
brewing business. 

10 Q. How many years have you been in this country ? 

A. In 1854, on the 3d day of August, | came to this country. 

11 Q. Have you ever had any experience in, pitching kegs and 

asks ? 
308 A. Yes, sir. 
12 Q. For how many years? 
A. Ever since I was in the brewing business. 
13 Q. Did you ever pitch them in the old way? 
do— 294 
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A. Yes, sir. 

14 Q. How is that done? 

A. You take the heads out of the kegs; then we had some hot 
pitch in a convenient place and put a red-hot iron in the kegs and 
burned it that way. 

15 Q. Were casks pitched in that way, too? 

A. Yes, sir; the same way. 

16 Q. Have you ever pitched with the machine ? 

A. Yes, sl 

17 Q. Are you acquainted with the Gottfried and Holbeck pitch- 
ing machine, and have you ever used it? 

A. Yes, sir. 

18 Q. State in which way of pitching you get the best results. 

A. The best results are from the new method; the machine 
pitching. 

19 Q. Explain your reasons for saying you get the best results by 
pitching with the machine. 

A. In the first place you get the old pitch in the cask and you 
melt it more evenly with the pian we where in the old way you 
only got the pitch on the top, as the he: at goes up, and with the ma- 
chine you get it equal and better and smoother. 

20 Q. In which way will you pitch the fastest ? 

A. The new method. 

oo 21 Q. How much faster ? 

A. Well, last Thursday, I pitched eight hundred kegs with 
six men, and if I had the old method I would do very well if I can 
make two hundred. 

22 Q. In which way is the most pitch used ? 

A. Of course,in theold way. The new method, sometimes you do 
not need any pitch at all, but simply heat up the pitch already in; 
that was when the new method first came in. 

23 Q. In which way are the kegs and casks used up the fastest ? 

A. In the old way, because there was a foreman in Bartholomae 
and Leicht’s, and they had some old casks, and I knew they could 
not repitch them any more by the old method, because the head has 
a groove, and in case you burn this the keg will not be.tight; this 
must be tight; these casks could not be used if they were loose. We 
have got some there at old man Seipp’s that we could not pitch at all 
in the old way. 

24 Q. But you can pitch all such casks in the new way? 


(Objected to as leading.) 


A. Yes, sir. 
25 Q. How much longer will kegs and casks last for use in the 
brewery when pitched by the machine over the time they can be 
used when pitehed by hand ? 
A. My estimate—I can say, at least, three times longer ; and 
360 in these big casks I can actually say there is no limit. For 
the last ten years we could not use some of those barrels any 

more, if we had the old way. 
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26 Q. State whether there is any difference in the qualifications 
of the men needed to pitch in the old way over those in the new 
way. 

A. Of course, because in the old way you must have some practi- 
‘al men to put the heads in the casks again, but in the new method 
you do not put the bottom out, but fire them up and you can learn 
a man that in five or ten minutes. 

27 Q. When pitching was done in the old way was a knowledge 
of how to pitch kegs and casks a requirement or qualification of the 
men that was insisted upon in hiring them in business? 

(Objected to as leading.) 

A. Of course, you generally required coopers for that purpose; 
always men who understood entirely the business. Where I have 
been in the business you always have some of the learned brewers 
to learn the cooper’s and brewer's trade besides, and these men could 
do all this kind of work; they were used to it. 

28 Q. State how much the Gottfried and Holbeck invention alone 
is worth to any brewer who uses it in the usual and ordinary way 
in money, if anything, per keg and cask over the old way of pitching, 
361 (Objected to as speculative and as otherwise incompetent 

and irrelevant.) 

A. I stated the last time and | state again that 1 calculate from 
thirty to thirty-five cents a keg a year for two pitchings, and for a 
cask that is about four or five dollars—say five dollars—each pitch- 
ing. This answer includes waste and wear and tear and everything. 

29 Q. In making this answer have you considered the pipe lead- 
ing from the furnace to the cask as stationery or removable, or does 
that make any difference ? 

A. Well, I stated the last time that I would prefer a stationary 
pipe to a removable one. 

30 Q. In pitching by hand where does the work have to be done? 

A. Outside; you can do it outside or inside. When under the 
roof you must have an iron roof, so that the buildings and every- 
thing will stand and be safe from fire. 

31 Q. Did you ever know of casks being burned up in pitching 
by the old way ? 

A. Of course; I have seen it many times. | 

32 Q. Did you ever know of any accidents or injuries to the men 
in pitching by the old way ? 

A. Yes, sir; I have been in an accident where some of the men 
burned themselves very bad. I was not burned, but the other par- 
ties burned themselves very bad. 


MASTER: 


oo 


33 Q. You were present ? 
A. Yes, sir. 
362 34 Q. Did you ever see an accident happen in pitching by 
the machine ? 
A. No, sir; I haven’t seen that. 
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Counsel for defendants objects to the foregoing deposition as irrel- 
evant and incompetent, and, without waiving the exception, proceeds 
under protest to cross-examine. 

Cross-examination by Mr. PARKINSON : 

35Q. What kind of a machine did you use when you pitched 
those eight hundred kegs that you spoke of? 

A. I used a different kind of machine than Gottfried’s—the super- 
heated machine. 

36 Q. How long have you used that machine? 

A. A year now; since I have been in Conrad Seipp’s. 

387 Q. Aad did you find that machine there when you went there? 

A. Yes, sir. 

38 Q. They pitch all their kegs on that machine now? 

A. Yes, sir. 

39 Q. You don’t know how long they have been pitching on that 
machine? 

A. No; I could not say; when I came there they were using that, 
but they used Gottfried’s before. 

40 Q. Where were you at work before you went to Conrad 
Seipp’s ? 

A. I was foreman for Bartholomae and Leicht, in Chicago, here. 

41 Q. How long had you been foreman ? 

A. Ten years and ten months. 
363 42 Q. Where were you before that? 
A. With John A. Huck. 

43 Q. What means have you of knowing the ordinary duration 
of kegs when pitched by machine? 

A. I don’t understand the question. 

44 Q. Have you had charge of buying the kegs at either of the 
breweries where you have been ? 

A. No, sir. 

45 Q. Do you know how many they buy in a year? 

A. No; that is more than I can tell you, because I tell you how it 
is: Sometimes they get one hundred, sometimes four hundred, and 
sometimes three hundred, and you haven’t time to think about that. 
The foreman has too much else to do. The boss generally does 
that. 

46 Q. You testified in this case some weeks ago, did you, to about 
the same facts that you have now testified ? 

A. Yes, sir. 

47 Q. You stated then, did you not, that your salary was four 
thousand dollars ? 

A. Yes, sir; but my salary has been raised and is five thousand 
dollars a year now. 

48 Q. And the Seipp brewery is the largest in Chicago ? 

A. Yes, sir. 

49 Q. And one of the largest in the country ? 

A. Not the largest in the country; there are some large ones in 
St. Louis, and some in Milwaukee, and some in Philadelphia, but it 
is one of the largest. 
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364 50 Q. How long have you known Matthew Gottfried ? 
A. I knew Mr. Gottfried in ’56 or ’57; at that time he was 
the foreman at Seigler’s, where Bush and Brand’s old brewery stood. 


WitiiAM J. Setp, recalled, testified as follows in answer to inter- 
rogatories by Mr. BANNING: 


1Q. You spoke of pitching eight hundred kegs with the super- 
heated steam machine ? 

A. Yes, sir. 

2 Q. Can you pitch as fast with the Gottfried and Holbeck ma- 
chine ? 

A. Yes, sir; just as fast. 

(Counsel for defendants objects to the foregoing deposition as 
irrelevant and incompetent.) 


Anton Schue rle. 


AntToN SCHUERLE, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
rogatories by Mr. BANNING: 

1 Q. What is your name? 

A. Anton Schuerle. 

2 Q. Where do you live, and what is your business ? 

A. I live in Chicago, and I am a brewer. 

3 Q. I believe you are retired from that business now ? 

A. Yes; for two or three years. 
O00 4 Q. How long were you engaged in the brewing business? 
A. Over thirty years. 

5 Q. In this country or in Germany ? 

A. In Germany and in this country. 

6 Q. Did you ever pitch kegs and casks ? 

A. Yes, sir. 

7 Q. Did you ever pitch them in the old way? 

A. Yes, sir. 

8 Q. How was that? 

A. Well, I was pitching in Cincinnati and Columbus, Ohio. 

9 Q. I mean how did you pitch in the old way ? 

A. We took the head out. 

10 Q. Did you ever pitch with a machine? 

A. Yes, sir. 

11 Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion for the pitching of kegs and casks—namely, the application of 
heated air under blast to the interior of kegs and casks for the pur- 
pose of pitching them by means substantially as described in their 
patent of May 3d, 1864, and have you ever used that invention ? 

A. Yes, sir. 

12 Q. When and how long have you pitched kegs and casks with it? 

A. Well, about twelve years. 

13 Q. State in which way of pitching the best results are obtained. 

A. I found the best with the machine. 


aa ae 
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14Q. Explain in what way you get better results with the ma- 
chine. 
366 A. Well, with the machine we could pitch of casks about 
fifty to sixty a day, and by hand we only pitched about 
twelve to eighteen with the same number of men—with six men. 
Kegs we pitched by hand from a hundred and fifty to two hundred 
a day, and with the machine from eight to nine hundred. 

15 Q. In which way of pitching are the kegs used up the fastest ? 

A. With hand pitching. 

16 Q. State how much longer the kegs and casks will last when 
pitched by the machine. 

A. I think it is about three times so long with the machine. 

17 Q. State whether it requires as much pitch to pitch by the 
machine as by hand. 

A. I figure it that we use pitching by the machine only about 
three-fifths as much as by hand. 

18 Q. State about the kind of men that are needed in pitching by 
hand, and the kind that are used in pitching by machine. 

A. In pitching by hand you must have good hands that under- 
stand the business, and pitching by machine we only need one good 
man that understands the business, and the others can be any kind 
of common laborers. 

19 Q. What is the difference in the wages paid to these different 
kinds of men? 

A. We have to pay the coopers two and a half to two seventy-five 

dollars a day, and those men in the brewery a dollar and a 
3867 quarter to a dollar and a half. 
20 Q. Are those present prices? 

A. Yes, sir. 

21 Q. What is the cost of, say, a quarter-barrel keg and a thirty- 
barrel cask now and during the last ten years ? 

A. That ranges different; it was two and a half, and then they 
came down to two dollars and a quarter and one dollar seventy-five 
and a dollar and fifty-five cents; I guess without the iron bung 
bushings. ‘Thirty-barrel casks cost from forty to fifty dollars now ; 
ten years ago it was from sixty, sixty-five, to seventy dollars. 

22 Q. State, in your opinion, how much the Gottfried and Hol- 
beck invention alone is worth to any brewer who uses it in the 
ordinary and proper way in dollars and cents, if anything, per keg 
and per cask over the old way of pitching. ; 

(Objected toas speculative and as otherwise incompetent and irrele- 
vant.) 


A. My figuring was about fifteen cents on a keg for every pitching 
and from three to four dollars on a cask. 

23 Q. In giving these figures have you considered the pipe from 
the furnace to the keg as stationary or as removable, if that makes 
any difference ? 

A. That is all the same. 

24 Q. Did you ever see or use what is called the pitching pan that 

is introduced into the hogshead through the man-hole and 
368 used to heat it in that way? 
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A. I have seen it, but never used it myself. 

25 Q. Where did you see it? 

A. In Cincinnati. 

26 Q. Did you see it in use? 

A. Yes, sir. 

27 Q. How much, in your opinion, is the Gottfried and Holbeck 
invention worth per cask over the pitching pan ? 


Objected to as speculative and as otherwise incompetent and 
irrelevant. 


A. My figuring is that the pan was worth a dollar ora little more 
than hand pitching for a cask. You don’t need to take the head 
out with it. 

28 Q. In pitching by hand where did the work have to be done? 

A. Outside, in the yard. 

29 Q. State whether there was any danger to the men or to the 
buildings when pitching in that way. 

A. By hand pitching sometimes it is dangerous. When the 
weather is bad or windy it is dangerous, and the men burn them- 
selves sometimes by hand pitching. 

30 Q. State whether you ever knew of casks or kegs being burned 
up in pitching by the old way. 

A. Yes, sir; I have seen it. I saw one burned up to pieces in 
Germany. 

31 Q. In which way of pitching is the keg and pitch best puri- 

fied ? 
369 A. With the machine. 
32 Q. Explain why. 

A. The machine makes the pitch hotter and makes it evener in- 
side than in hand pitching. 

33 Q. State whether pitching by hand is carried on thesame way 
at different places. 

A. Well, we have to go outside in the yard in hand pitching ; 
with the machine you can pitch inside. 

34 Q. I mean at different cities is the pitching done the same 
way? 

A. Oh, that is all the same. They have to do it the same way ; 
they can’t do it any other way. 

35 Q. And how is it about machine pitching; is that the same in 
different cities ? 

A. Yes, sir; that is the same. 

36 Q. Did you ever see machine pitching at Cincinnati ? 

A. No. 

37 Q. When were you there? 

A. I was there from 1856 to 1864. 


MASTER: 


38 Q. In what breweries ? 

A. I was first in Koehler’s brewery and afterwards in Moerlien’s. 
39 Q. What year were you in Moerlien’s? 

A. From ’61 to 64. 
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40 Q. How did you do your pitching then ? 
A. All by hand. 
370 41 Q. Did you assist them in pitching there? 
A. Yes, sir. 
42 Q. What work did you do there? 
A. I held the keg and helped drive the hoops on. 


Mr. BANNING: 


43 Q. Were you ever employed at the Conrad Seipp Brewing 
Company; and, if so, in what capacity ? 

A. Yes, sir; I was foreman there. 

44 Q. When was that ? 

A. From ’64 to ’"73—a little over nine years. 


(Counsel for defendant objects to the foregoing deposition as irrel- 
evant and incompetent, and, without waiving the exception thereto, 
proceeds, under protest, to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


45 Q. How have you been engaged since 1873? 

A. I was once foreman in P. O’Neil’s brewery here in Chicago; 
he had an ale brewery at first, and I started a large beer brewery 
for him. 

46 Q. How long time did you continue with him? 

A. I was there two years and had to quit, as Ihad rheumatism ; 
then I was two years the second foreman in Downer and Bemis’; 
their foreman was sick. 

47 Q. When and where did you first use a pitching machine ? 

A. Here in Chicago, in Seipp’s brewery. 

48 Q. Were they used when you commenced there ? 
O71 A. Yes, sir. 
49 Q. When did you last pitch any kegs or casks by hand? 

A. I pitched kegs by hand at P. O’Neil’s brewery only once, and 
then we got a machine. 

50 Q. What year wasthat when you got the machine in P. O’Neil’s 
brewery ? 

A. That was in 1881. 

51 Q. Up to 1881 had they been pitching by hand ? 

A. They commenced in ’80 brewing lager beer; they brewed ale 
before. 

52 Q. They had been brewing ale before, had they not? 

A. Yes, sir. 

53 Q. In 1881 was the first of their using the machine for pitch- 
ing, was it? 

A. Yes, sir; they started with beer at that time. 

54 Q. How long had they been brewing ale? 

A. They commenced in ’65 to build a brewery. 

55 Q. Is there any pitching of kegs or casks in an ale brewery 4 

A. Yes; they pitch sometimes; if they can’t clean them any more 
they pitch them. 
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56 Q. Do they not pitch kegs and casks every year in an ale 
brewery ? 

A. No; they don’t keep the kegs at all—only barrels and half 
barrels in an ale brewery. 

57 Q. Don’t they pitch the barrels and half barrels in ale brew- 
eries ? 

A. Only if they can’t clean them any more, then they pitch 

them. 
oi2 58 Q. When, with the exception of the pitching in the 
O’Neil brewery, did you last pitch or see kegs or casks pitched 
by hand? 

A. We pitched only once there before we got a machine in. 

59 Q. Was that the last time that you ever saw kegs or casks 
pitched by hand anywhere? 

A. Yes, sir; I think so. 

60 Q. When before that did you last pitch kegs or casks by 
hand? 

A. I pitched some that time I came into Seipp’s; we pitched some 
—not very much—then we got a machine. 

61 Q. At the time you came to Seipp’s brewery how did it com- 
pare with other Chicago breweries in size? 

A. It was the biggest brewery in this State and nearly in the 
United States at that time. 

62 Q. What breweries have you ever pitched kegs or casks in 
other than the two in Cincinnati you have named ? 

A. At Schlegel’s brewery ; | was working there for a year and 
three or four months, I guess; when I commenced working there it 
was in ’O4. 

63 Q. What other breweries besides those you have mentioned 
have you pitched in? 

A. That is all. 

64 Q. Are those all that you have worked in? 

A. Yes, sir. 

65 Q. When did you first see machine pitching? 

A. I saw that in ’65, here in Chicago, in Seipp’s brewery. 

66 Q. What time in ’65? 
A. It wasin the fall, about in October; I can’t remember ex- 
actly the date. 

67 Q. It was by a machine at that time? 

A. Yes, sir. 

68 Q. Whose machine? 

A. Gottfried’s. 

69 Q. Do you know what they paid for it? 

A. I heard it cost about a hundred and fifty dollars. 

70 Q. How long did they use that machine? 

A. Well, they used it—I don’t know how long they used it; when 
the machine got old we threw it away and got a new one. 

71 Q. When did they buy a new one. 

A. Iean’t tell exactly when they bought a new one; we put one in 
the shop two or three times and had it fixed up, and then we after- 
wards bought a new one. 

o4—294 
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72 Q. How many years were they using this first one? 
A. I can’t tell exactly ; -I think it was about five or six years; we 
had it fixed up in that time. 
73 Q. Did they pitch all their kegs and casks on that machine 
during these five or six years? 
A. At first we pitched kegs by hand and only the puncheons with 
the machine. 
74 Q. Up to what time did you continue to pitch the kegs by 
rand ? 
A. I think it was in 1867; we got the other machine from the 
Kast for keg pitching. 
75 Q. Of whom did you get the other machine? 
A. I think it was from Albany; I don’t know the firm 
374 ~—at all. 
76 Q. By what name was it known? 
A. It was a pitching machine. 
77 Q. Did vou have any special name for it? 
A. No; only for pitching kegs. 
78 Q. You don’t know of whom it was bought? 
A. No, sir; only I think it was bought in Albany. 
79 Q. Are you sure that it was in 1867 that you got that machine? 
A. Yes, sir. 
80 Q. Have you any memorandum that will show when that keg- 
pitching machine was bought ? 
A. No; I have no memorandum at all; I know this well enough 
in my head. 
81 Q. You are positive that this machine was bought in 1867? 
A. Yes, sir. 
82 Q. And all the kegs in the brewery were pitched on this ma- 
chine from 1867 on, were they ? 
A. For awhile, until the machine was used up; then they fixed 
Gottfried’s machine up for pitching kegs. 
83 Q. And how long did they use that machine for pitching 
kegs? 
A. They do not use it now; they have a steam machine, the su- 
perheated steam machine, for pitching. 
84 Q. How long have they used the superheated steam machine? 
A. I don’t know exactly: I was not there at the time they got the 
machine; I was out of business at that time and was not working 
any more. 
O79 85 Q. State, as nearly as you can, how long. 
A. I should say three or four years, but I can’t say exactly. 
86 Q. That is a machine that drives the steam through a coil into 
a furnace where the coil is heated and the steam passes thence into 
the keg ? 
A. Yes, sir. 
87 Q. Do you know whether they are using that machine at 
Seipp’s brewery ? 
A. As much as I know, yes, sir. 
88 Q. Do you know whether they pitch all their kegs on that 
machine or not now? 
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A. I guess they have no other machine now. 

89 Q. In any of the breweries with which you have been con- 
nected have you had charge of the purchasing of the kegs for the 
brewery ? 

A. No; never. 

90 Q. Have you had charge of the paying of the employees in 
any of these breweries? 

A. No; I only had to keep time. 

91 Q. When you testified in this cause some weeks since who 
was here in the room at the time you were testifying? 

A. Mr. Banning and the notary and Mr. Uhleman and Mr. Thor- 
man, Mr. Welke, and Mr. Gottfried. 

92 Q. Any others? 

A. There were some others in the other room, but I don’t know 
their names. 

93 Q. When you pitched eight or nine hundred kegs in 
376 aday how many kegs did you pitch at a time? 
A. Two; we put two on at a time. 

94 Q. And sometimes three ? 

A. No; we can put four on, but we only put two on. 

95 Q. You used a machine with two pipes, did you? 

A. Yes, sir. 

96 Q. In any of the breweries in which you have worked have 
you had charge of purchasing the pitch ? 

A. No; when I needed some I ordered some in the office. 

97 Q. What other breweries here in Chicago, if any, do you know 
of where they are using this superheated steam machine? 

A. I can’t tell; I don’t know. 

98 Q. How long have you known Mr. Gottfried ? 

A. Ihave known him some eighteen or nineteen years. 

99 Q. When did you first talk with him or with anybody else 
about testifying in this case? 

A. Mr. Gottfried came to my house and asked me if I wanted to 
go with him and give my testimony in this case of the pitching ma- 
chine; that is the first and last time he was talking to me; I thought 
of it and made up my mind what I thought of it. 

100 Q. Who besides Mr. Gottfried have you talked with about it ? 

A. I was talking to the folks here, who said we had to go 
377 and give our testimony again this morning, but did not say 
anything about what we had to say. 

101 Q. Whom did you talk with about it at the time you testified 
before ? 

A. Well, I was talking to nobody but Mr. Gottfried and Mr. Uhle- 
man; this was afterwards, not before; we didn’t talk about these 
things before we was on the stand, except what I say I said to Mr. 
Banning. 

102 Q. How long does a keg usually last? 

A. Well, five, six, or seven years, if it don’t get lost before. 

103 Q. What is your means for knowing how long they will last? 

A. I know how lo ong we can use them for beer. 


268 THE CRESCENT BREWING CO. V8. MATTHEW GOTTFRIED. 


104 Q. Do you mean they last that length of time when pitching 
by machine? 
A. If pitched by machine they last longer. 
105 Q. About how long do they ordinarily last when pitched by 
machine? 
A. If they don’t get lost, about ten or twelve years. 
A. I never was. 
107 Q. What is the longest time vou stayed in a brewery where 
they pitched by machine? 
A. Nine years. 
108 Q. In what brewery was that? 
A. Seipp’s brewery. 
109 Q. When did you leave that brewery ? 
A. In 1873. 
378 110 Q. You began to pitch kegs by machine in 1867, did 
you? 
A. No; they commenced with kegs in 67, but the big hogsheads 
in ’65. 
111 Q. You are not a chemist, I suppose ? 
A. No. 
112 Q. What is your nationality ? 
‘A. I am a German. 
113 Q. At what age did you come to this country ? 
A. I was eighteen years old—not quite; about two months to 
eighteen. 


Redirect examination by Mr. BANNING: 


114 Q. In saying that kegs and casks will last about three times 
as long when pitched by machine as they will when pitched by 
hand, you mean with proper and ordinary care, do you not? 

A. Yes, sir. 

115 Q. And in stating that they will last this much longer you 
form your opinion, do you, from the rapidity with which they are 
worn out or injured in the one case or the other? 


(Objected to as leading.) 


A. I don’t understand the question. 

116 Q. Why do you think they will last so much longer by ma- 
chine pitching than by hand pitching? 

A. Because you have to take the heads out and the heads are 
broken, and sometimes they break the hoops and burn the staves, and 
it is just the same way with the casks. 

117 Q. And you avoid this wear and tear by the machine, do 


you? 
379 (Objected to as leading.) 
A. Yes, sir. 


(Counsel for defendant- objects to the foregoing as irrelevant and 
incompetent, and, without waiving the exception proceeds, under 
protest, to cross-examine.) 


et 
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Recross-examination by Mr. PARKINSON: 


118 Q. How many kegs or casks did you ever see burned up pitch- 
ing by hand ? 

A. Well, I didn’t countthem, I know the ends of the staves burn 
up from the fire so that the head don’t hold any more and you can’t 
use the keg; it don’t hold any beer then. 

119 Q. How many did you ever see burned up? 

A. In the old country we had lots of it; we had to saw the ends 
off and make new ones. 

120 Q. How many kegs or casks have you seen burned up, clear 
up, where they were pitching by hand? 

A. I saw only one burning clean up, and I saw two or three burn- 
ing, but the- turned the cask over and piled sand around it, but we 
could not use it any more. 

121 Q. Did you ever see a keg or cask injured pitching on the 
machine? 

A. No; I never see that. 

122 Q. You never saw either a keg or cask injured where the 

pitching was done on the machine? 
380 A. No; I never saw a keg or cask damaged by the ma- 
chine. 

123 Q. What was your special business when you were in Seipp’s 
brewery ? 

A. I was foreman, to attend to the whole business and look 
around. 

124 Q. And in the two breweries you were in, in one instance 
you were assistant foreman and in the other foreman, were you? 

A. Yes, sir. 

125 Q. In what capacity were you employed in the Moerlein 
brewery and the Keeler brewery in Cincinnati? 

A. In the Keeler brewery I was pitching the hogsheads and put- 
ting them in the cellar, and afterwards | had to repair kegs and 
half barrels. I was a cooper at that time. At Moerlein’s I helped 
pitch and did the work in the brewery; when we were not pitch- 
ing we had to work in the brewery. 

126 Q. In these breweries you were employed constantly about 
some work ? 

A. Yes, sir. 

127 Q. What wages were you paid? 

A. We had wages by the month. We got thirty and thirty-five 
and afterwards fifty and fifty-five dollars. 

128 Q. What wages were you paid at that time? 

A. I had five dollars more a month than the others. 

129 Q. More than the other workmen in the brewery ? 
381 A. Not more than all the workmen; some of the men had 
as much as I had. 
130 Q. Five dollars more than the ordinary workman ? 
A. Yes, sir. 
131 Q. How much were you paid a month in these breweries ? 
A. I had fifty-five dollars in Moerlein’s a month. 
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132 Q. Did you have that when you first went to Moerlein’s? 

A. No; I had only fifty. 

133 Q. What did you have in Keeler’s brewery ? 

A. At that time the wages were lower. They paid thirty dol- 
lars a month, and I had thirty-three dollars and afterwards thirty- 
five. The other laborers had twenty-four, twenty-eight, and thirty 
dollars. 

134 Q. How many of those that helped you about the pitching 
were there in these breweries who were paid the same wages you 
were ? 

A. That is only me. The others got the same wages. I had only 
more. The other five did not get so much as I. 

135 Q. They got the same wages as the ordinary workmen, did 
they ? 

A. Yes, sir. 


Redirect examination by Mr. BANNING: 


b86 Q. At that time state whether you had your board in the 
brewery in addition to your wages. 
A. No; we had no board at that time. 
_187 Q. You boarded yourself ? 
A. Yes, sir. 


382 (Counsel for defendants objects to the foregoing as irrelevant 
and incompetent.) 


Clements Uhleman. 


CLEMENTS UHLEMAN, a witness produced, sworn, and examined 
on the part of the complainant, testified as follows in answer to in- 
terrogatories by Mr. BANNING: 


1. Q. State your name and residence. 
A. Clements Uh'eman; Chicago. 
2. Q. What is your business now? 
A. A brewer and mal-ster. 
3. Q. Are you in business for yourself or employed for some one ? 
A. Iam employed as foreman with Binz’ malt house. 
4 Q. Were you ever in the brewing business? 
A. Yes, sir. 
5 Q. For how many years? 
A. Since 1858. 
6 Q. In this country or in the old country ? 
A. In the old country—in Germany. 
7 Q. When did you first come to this country ? 
A. In 1865. 
8 Q. Did you ever pitch kegs and casks? 
A. Yes; I did. 
9 Q. Did you ever pitch them in the old way ? 
A. I pitched in the old way in the old country, and the same in 
this country—by hand. 
10. Q. Did you ever pitch with a machine? 
A. Yes, sir. 
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11 Q. How did you pitch by hand ? 
383 A. We took out the sere. and pitched them. 

12 Q. Have you ever had much experience in pitching by 
machine? 

A. I think so. 

13 Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion, namely, the application of heated air under blast to the inte- 
rior of kegs and casks for the purpose of pitching them by means 
substantially as described in their patent of May 3d, 1864, and have 
you ever used that invention ? 

A. I did. 

14 Q. When did you first use it? 

A. In 1867. 

15 Q. How long did you use it? 

A. I used it several times. 

16 Q. For how many years? 

A. Until two years ago. 

17 Q. Where did you use the machine? 

A. In Seipp’s brewery, and in old man Binz’s, and out in the 
West—in Kansas. 

18 Q. In which way of pitching are the best results obtained ? 

A. By the machine pitching. 

19 Q. Explain how you get the best results. 

A. I get a good heat in and the pitch runs straight off, and it is 
smoother and purifies the pitch better. By hand you burn the 
pitch. 

20 Q. State in which way you can pitch the fastest. 

A. By machine. 

21 Q. How mucli faster ? 
o84 A. I pitch by hand with six men from a hundred and 
eighty to two hundred and twenty-five kegs in a day by hard 
working, and by machine I pitch from seven hundred and fifty to 
nine hundred kegs and over with the same number of men in a day. 

22 Q. In which way of pitching is the most pitch used up? 

A. I was foreman for six years in Keeley’s, and the first time I 
—— by hand I used up one-half much more wn than I used 

y machine; for a keg I used about one and one half pints, and by 
hand pitching I used over a quart; for thirty-barrel casks, if new 
ones, it would take about fouranda half to five gallons, and by 
hand pitching, when you put the hot iron in it, it would take seven 
gallons and over for a nince good pitching. 

23 Q. In which way of pitching are the kegs used up the fastest ? 

A. By hand pitching. 

24 Q. About how much faster ? 

A. When you pitched by hand you used three kegs where you 
used by machine one; by hand pitching you have to take the heads 
out and that spoils them. 

25 Q. You mean the wear and tear is three times as much by 
hand pitching as by machine pitching ? 


(Objected to as leading.) 
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A. Yes, sir. 

26 Q. State whether there is any difference in the kind of 
385 men required to do the two kinds of pitching? 

A. Oh, yes; by machine pitching we want one good man, 
and when he is by you can do the work, but by hand pitching you 
need men who have learned the trade—coopers and brewers. 

27 Q. Is there any difference in the wages paid to these men ? 

A. Of course; a man who has learned his trade expects more 
money than a common man. 

28 Q. Did you ever see them use what is called the pitching pan, 
that is introduced into a cask through the man-hole to heat it in 
that way ? 

A. I used it myself for a year. 

29 Q. Where was that ? 

A. In Atchison, Kansas, in 1872. 

30 Q. State what, in your opinion, the Gottfried and Holbeck in- 
vention is worth alone in money, if anything, per keg and cask to 

.any brewer who uses it in the ordinary and usual way over the old 
way of pitching or the use of the pitching pan. 


(Objected to as speculative and otherwise incompetent and irrele- 
vant.) 


A. The pitching pan is no more worth than the hand pitching; 
he need as much labor to do it as by the hand pitching, and it 

reaks up the hogshead as much as by hand pitching; I think it is 
worth on labor and wearing about fifteen to twenty cents on a keg 
for one pitching, and for a cask about three dollars a year; the 

casks you pitch only once, but kegs you pitch twice in a year. 
386 31 Q. State whether hand pitching is the same in different 
places or not. 

A. So far as I know, in the old country and here it is the same. 

32 Q. And it is the same with the machine pitching ? 

A. I pitched here and in St. Louis, and it is the same with the 
machine. 

33 Q. State where pitching by hand has to be carried on—sheltered 
or in the open air. 

A. In the open air the pitching must be in a free place. 

34 Q. State whether in pitching by hand there is any danger of 
injuring the men or the buildings. | 

A. It is not so dangerous for the buildings, because the pitching 
— are big places, but there is danger for the hands from being 

urned with pitch and from the fire when it comes out. I have two 

marks on my arms where I was burned tothe bone. I know lots of 
friends who have been badly burned by hand pitching, but by ma- 
chine you never could get injured. 


(Counsel for defendants objects to the foregoing deposition as irrele- 
vant and incompetent, and, without waiving the exception, proceeds, 
under protest, to cross-examine. 
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Cross-examination by Mr. PARKINSON: 


35 Q. What brewery did you first work in in this country ? 

A. In Seipp and Lohman’s brewery. 

36 Q. Where ? 

A. Here in Chicago. 
387 37 Q. When? 
A. 1866. 

38 Q. How long did you work there ? 

A. Until 1868. 

39 Q. Where did you work after that? 

A. After that I worked in Frank Binz’s brewery, in Chicago, in 
1872; itis now Keeley’s brewery; from ’72 out I was foreman in 
Kansas, until 1878. 

40 Q. How was the pitching done in this first brewery you worked 
in, in Chicago? 

A. In Seipp’s brewery I worked first in the malt-house and then 
I worked in the pitching place, and pitched by machine the casks 
and the kegs by hand. 

41 Q. Up to what time did you pitch kegs by hand? 

A. Through the summer, and in the fall we got the machine. 

42 Q. Do you know what machine they got at that time? 

A. No, sir; I did not know where it came from. 

43 Q. What work were you specially employed for in this brewery? 

A. For maltster the first year, and the other time for making the 
beer in the kettle. 

44 Q. Was it while you were maltster or after you began to make 
the beer in the kettle that they got this machine for kegs ? 

A. That was after I was making the beer in the kettle, in the fall. 

45 Q. What year did you begin as maltster ? 

A. In ’66. 
388 46 Q. What time in ’66? 

A. I could not tell you for sure, but I think it was in Feb- 
ruary or March. 

47 Q. Have you any means except your memory by which you 
know that this machine for kegs was used the next fall after you 
went to work at the kettle? 

A. No better than that I gave it by heart. I give you my own 
mind; I don’t keep books about those facts. 

48 Q. When were you first asked to state the date when they first 
began to use this machine? 

A. I don’t know; that is too long ago. 

49. Q. When were you first asked to state the time when they be- 
gan to use that machine; were you ever asked to state this before I 
asked you to-day ? 

A. No; but I was here in this office about six weeks ago. 
| 50 Q. Were you then asked when they first began to use this ma- 
chine? 

A. This is the first time for about six weeks,when I told them the 


same. 
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51 Q. Were you asked about six weeks ago when you were here to 
state when they began to use that machine for pitching kegs ? 

A. No; we was only asked when we commenced the work. 

52 Q. Were you ever asked when that machine began to be used 
until I asked you to-day ? 

A. No; only just what I told you before about working with this 

machine. 
389 53 Q. When did you go to Binz’s brewery ? 
A. In ’67. 

54 Q. And remained there how long? 

A. Until June, 1872. 

55 Q: What work were you doing there ? 

A. I made beer, worked in the cellar, and pitched kegs; we only 
had about eight men, and we had to do all the work that came up 
there; all of us had to come out and pitch. 

- 56 Q. The pitching there was done by hand, was it? 

A. Yes, sir—that is, at first it was done by hand for the keg, but 
big hogsheads were pitched by machine. The first year the machine 
came in—Mr. Gottfried’s machine—and we pitched with that, the 
casks first. 

57 Q. This was the second year which you were at Binz’s brew- 
ery? 

A. Yes, sir; the second year. 

58 Q. Before they got this machine the pitching was done by you 
and other hands employed regularly at the brewery, was it? 

A. Yes, sir; the brewery hands. 

59 Q. The next place you were employed was in Kansas, was it? 

A. Yes, sir. 

60 Q. What was your business there ? 

A. Foreman. 

61 Q. How was the pitching done there? 

A. First year it was done pitching by the pan and a blacksmith’s 
bellows to get the air to the pan and make the hogshead hot; the 

keg pitching was done by hand. Then I throwed this 
390 pan away and got one of the machines; I don’t know where 
the machine came from. 

62 Q. What did you use the machine for? 

A. For pitching big hogsheads and kegs. 

63 Q. Who did the pitching before you got the machine ? 

A. I did myself with the other hands in the brewery. 

64 Q. Can you state how many kegs per year they bought in that 
brewery after you went there until you left? 

A. No, sir; I can’t do that. 

65 Q. Can you state how many kegs they had? 

A. No, sir. 

66 Q. At any time? 

A. No, sir; I don’t know how many thousand kegs we had there. 
When the kegs came in we took a candle and lit them, and if it was 
necessary to pitch it we throwed it out and pitched it. In a city 
trade you don’t need to pitch it every time, but in a shipping trade 
we had to look them all through, and the shipping kegs had to be 
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pitched most every time they came in, and I could not tell how 
many kegs we had on hand. 

67 Q. How long have you known Mr. Gottfried? 

A. About since ’66 or 67, by the face; not particularly, but only 
when I saw him. 

68 Q. How long have you known him personally ? 

A. That is about a year or a year and a half. I had known him 
some time, but did not know him personally. 

69 Q. You mean you have known him personally since about a 

year ago? 
391 A. Yes, sir. 
70 Q. Have you named all the breweries in which you have 

worked in this country ? 

A. Yes, sir; I had no other places except Seipp’s and Binz’s and 
in Kansas, and then before the fire | worked in Sentz’s brewery. 

71 Q. What work did you do there? 

A. I worked in the cellar. 

72 Q. How old were you when you came to this country ? 

A. Twenty-four years old. 

73 Q. You are a German ? 

A. Yes, sir. 

74 Q. What kind of work had you done before you came here ? 

A. Brewer and maltster work from a boy of fourteen years. 

75 Q. What special work had you done in a brewery ? 

A. Everything—making beer, working in the cellar, and every- 
thing that belonged to it. 


Redirect examination by Mr. BANNING: 


76 Q. When pitching was done entirely by hand, state whether 
brewers required that the men whom they employed should have 
some knowledge of how to do it. 

A. Yes, sir; the men must have experience in it. 


(Counsel for defendants objects to the foregoing as irrelevant and 
incompetent, and, without waiving the exception, proceeds, under 
protest, to cross-examine.) 


Recross-examination by Mr. PARKINSON: 


77 Q. When it was customary to pitch by hand were the 
392 men about the brewery accustomed to assist in the pitching 
when not otherwise employed so far as they might be needed ? 
A. Most times we had all learned brewers and coopers pitching by 
hand. 
78 Q. What wages were you paid when you were at Seipp’s brew- 
ery ? 
A. In the malt-house I had fifty-five dollars and in the kettle I 
had sixty dollars. 
79 Q. What wages were you paid in the Binz Brewery? 
A. Sixty-five dollars all the time I was there. 
80 Q. What wages in the Kansas Brewery? 
A. As foreman I had a hundred and twenty-five dollars. 
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81 Q. In the Seipp Brewery during all the time you were there 
did they have coopers-employed ? 

A. Oh, yes; they had a cooper shop there and worked four or five 
or six men repairing kegs and pitching them. 


Edward Thorman. 


EDWARD THORMAN, a witness produced, sworn, and examined on 
the part of complainant, testified as follows in answer to inter- 
rogatories by Mr. BANNING: 


1 Q. What is your name? 

A. Edward Thorman. 

2 Q. What is your business and where are you employed? 

A. I am a cooper and am working here in Chicago. 

3 Q. In connection with what brewery ? 

393 A. I am working in Seipp’s Brewing Company. 

4 Q. State whether or not Seipp’s brewery for whom you 
are working is not one of the largest breweries in the West outside 
of Milwaukee. 

A. Itis. 

5 Q. About how much beer do they produce a year? 

A. About a hundred and forty thousand barrels. 

6 Q. About how many kegs and casks do they have in their brew- 
ery? 

A. About eleven hundred casks and from eight to ten thousand 
kegs, barrels, and half barrels. 

7 Q. What is your business as cooper for the Conrad Seipp Brew- 
ing Company in connection with these casks and kegs? 

A. I pitch them and repair them and do all kind of work that 
belongs to that kind of business. 

8 Q. How long have you been in the business? 

A. About twenty-five years. 

83 Q. Did you ever pitch kegs and casks? 

A. Yes, sir. 

9 Q. In the old way, by taking out the heads ? 

A. Yes, sir. 

10 Q. Did you ever use a machine? 

A. Yes, sir. 

11 Q. State whether you are acquainted with the Gottfried and 
Holbeck invention, namely, the application of heated air under 
blast to the interior of kegs and casks for the purpose of pitching 

them by means substantially as described in their patent of 
394 May 3d, 1864, and have you ever used that machine? 

A. Yes, sir. 

12 Q. How long and how extensively have you used it? 

A. Well, we used the machine for kegs about twelve years, and 
for puncheons about thirteen years. 

13 Q. State in which way of pitching, by the old way or by the 
use of this invention, the best results are obtained. 

A. The best is by the machine. 
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14Q. Explain in what way you obtain better results — by pitching 
with the machine ? 

A. By hand pitching we had to take the heads out of the kegs and 
of the puncheons, and then we broke the heads and broke the ho-ps, 
and then we used about a quart more pitch in pitching kegs than 
we used by the machine, and then we can’t pitch so much; with 
four or six hands we pitch a hundred and fifty ora hundred and 
eighty a day by hand, and by machine we pitch from eight hun- 
dred to a thousand with the same number of men. 

15 Q. State about how much pitch is required in pitching a cask, 
a thirty-barrel cask, in the old way, and about how much is needed 
by the use of the machine. 

A. By hand pitching we use about six or seven gallons toa thirty- 
barrel cask, and by machine we use about five gallons. 

16 Q. State whether there is any difference in the length of 
395 time that casks and kegs will last when they are pitched by 
hand and by machine. 

A. The kegs and casks hold about three times longer when pitched 
by the machine than when pitched by hand. 

17 Q. State whether there is any difference in the kind of men 
needed to do the pitching by machine from those needed in pitch- 
ing by hand; if so, what? 

A. Yes, sir; by hand pitching we use good coopers, and pay them 
from two dollars and a half to two dollars seventy-five cents a day, 
and by machine we take a common laboring man, and we have one 
good man and five or six common laboring men, and we can do the 
work. By hand pitching you need good workmen, good coopers, 
and good brewers. 

18 Q. About what is the difference in the price of these different 
kinds of men? 

A. We pay from two and a half to two dollars seventy-five cents 
for good coopers, and for laboring men about a dollar and a half to 
a dollar seventy-five cents. 

19 Q. State what, in your opinion, the Gottfried aud Holbeck in- 
vention alone is worth to any brewer who uses it in the regular, 
ordinary, and proper way in money, if anything, per keg and per 
cask over the old way of pitching. 


(Objected to as speculative and as otherwise incompetent and 
irrelevant.) 


A. About fifteen to twenty cents for a keg of one pitching, 
396 and about five dollars for casks for one pitching. 

20 Q. In making this statement have you considered the 
pipe leading from the furnace to the keg as stationary or as remov- 
able, capable of being taken off? 

A. It is all the same; there is not much difference in that. 

21 Q. Did you ever see or use what is called the pitching pan that 
is introduced into a cask through the man-hole and used to heat it 
in that way? 

A. No, sir; I never saw that kind of pitching. 
22 Q. ’ 
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MASTER: 


23 Q. By which method is the best quality of pitching obtained ? 

A. By machine pitching; the machine makes the keg hot and 
makes the pitch smoother inside than hand pitching; pitching by 
hand, the pitch gets too thick in the kegs and the kegs are burned 
too much. 


Mr. BANNING: 


234 Q. How long since iron bung bushings came into general use? 

(Objected to as irrelevant and incompetent.) 

A. When I came to this county,in 1865 or 1866, I saw those nail 
bushes, iron nail bushes. 


MASTER: 


24 Q. I understand that the pitch has some effect upon the beer ; 
by which method of pitching is the most advantageous result in this 
respect accomplished, if it has any effect at all? 


_ 397 A. I don’t know what you call it in the wood; it tastes 


just the taste of the wood, and the pitch takes the taste out. 

The wood has a bad taste if it is not pitched; the oak wood has a 
bad taste. 

25 Q. By which method is the pitch best purified or cleansed ? 

A. I don’t understand what that means. 

26 Q. In which method is the pitch more thoroughly cleansed ? 

A. By hand pitching we get more taste, but by machine pitching 
we get it cleaner. 


(Counsel for defendants objects to the foregoing deposition as irrel- 


. evant and incompetent, and, without waiving the exception, proceeds 


to cross-examine under protest.) 


Cross-examination by Mr. PARKINSON: 


27 Q. When did you last pitch kegs by hand? 

A. About 1870. 

28 Q. You have not pitched any by hand since then, have you? 

A. No, sir. 

29 Q. Have any been pitched by hand in the brewery where 
you have worked since then? 

A. Yes, sir; down in Detroit they pitched all by hand. I was 
there three years before I came to Chicago, and we pitched all by 
hand—casks and kegs. 

30 Q. Have any kegs or casks been pitched by hand in the brew- 

erv where you have been working since 1870? 
398 A. No, sir; the last time we pitched by hand in Seipp’s 
brewery was from ’69 to ’70. 

31 Q. Since that time there have been no kegs or casks pitched 
by hand in the brewery where you have been working ? 

A. No, sir. 

32. Q. When did you first come to this country ? 
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A. About 1866. 

33 Q. What was the first brewery you worked in? 

A. At Mr. Stroh’s, in Detroit, Michigan. 

34 Q. When did you begin to work there? 

A. About in February, 1866. 

35 Q. At what wages ? 

A. I got three dollars a day, and I was a green hand. 

36 Q. What wages do you get now? 

A. Two dollars and a half a day. 

37 Q. What wages did you get when you first came to Chicago ? 

A. About two dollars seventy-five and three dollars. 

38 Q. Up to what time did you get two dollars seventy-five and 
three dollars? 

A. At that time we did all the work by hand, and they needed 
more coopers, but now they got the machine and they don’t need 
the coopers no more, and that is the trouble. 

39 Q. During what time after you came to Chicago were you paid 
three dollars ? 

A. I was paid that pitching puncheons. 

40 Q. I want the time stated by years, or as nearly as you can. 

A. I never worked by the year; always by the week. 
399 41 Q. What were you paid in 1871? : 
A. Two dollars seventy-five cents; I can show my book. 

42 Q. What wages were you paid in 1872? 

A. About the same. 

43 Q. When were your wages reduced to two dollars and a half? 

A. About 1873 or ’74. 

44 Q. When you were in Detroit were you paid all the time you 
were there three dollars a day every working day of the year? 

A. Yes, sir; I worked there three years. 

45 Q. Were you paid three dollars a day every day of the year, 
or did you only work certain days? ! 

A. Only when we worked. 

46 Q. How many days in the year did you work in Detroit at 
three dollars a day? 

A. So long as the pitching season was ; in the winter time so long as 
we pitched, but in the summer time we worked by the piece making 
kegs and casks, and we sometimes made more than three dollars; 
we got eighty-five cents apiece and made four in a day. 

47 Q. How many days in the year were you paid three dollars a 
day for pitching in Detroit? 

A. About four or five months. 

48 Q. Every day of these four or five months? 

A. Not every day ; when the weather was bad we could not pitch 

by hand, and when it blowed you can’t pitch. 
400 49 Q. That depends upon the kind of yard or place you 
have to pitch in? 

A. Yes, sir; we had five or six lots all free; we could not pitch 
where there were houses, as there was too much smoke and too 
much fire. 
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50 Q. Give me the names of the persons employed in Detroit to 
help you pitch, stating at the same time where they now are. 

A. Bernhard Stroh; he is dead about a year and a half ago. 
August Ruoff; he is still at Detroit, and has a brewery there. 
Joseph Voegel; he lives at Detroit, Michigan, too; he lived there 
fourteen years ago, but I don’t know whether he lives there now; I 
have heard nothing from him for eight or nine years. Mr. Ams; 
he lives at Detroit, so far as I know; I don’t know his first name; 
you can find it out in the brewery book. Nicholas Devl; he lives 
at Detroit, Michigan, or he was there, but I have not heard from 
him for nine or ten years. There are some more there, but I have 
forgotten them. 

51 Q. What was August Ruoff’s position when he worked with 
rou? 

, A. He was a brewer; he had a brewery. 

52 Q. Did he work in the same brewery with you? 

A. i worked for him ; he was the boss. 

53 Q. Did he himself work at pitching kegs ? 

A. No, sir; he did not. 

54. Q. What was Voegel’s business ? 

A. He was the boss for the brewery. 

56 Q. Did he help.you pitch kegs? 
401 A. No, sir; he looked after us; he was the boss of the brew- 
ery, and saw that we done the work right. 

56 Q. What was Devl’s business ? 

A. He was a brewer, and was the boss of the brewery. 

57 Q. Did he work at pitching kegs ? 

A. No, sir; he did not. 

58 Q. Did Bernhard Stroh work at pitching kegs ? 

A. No, sir; he was the biggest brewer there at that time. 

59 Q. Now, can you name the persons that helped you pitch kegs 
while you were working for that Detroit brewery ? 

A. I know many fellows, but I could not say their names. I 
could not tell you that exactly. I know persons, but I can’t give you 
the names; it is too long ago. 


MASTER: 


60 Q. These names that you have given are the names of the pro- 
prietors of the breweries ? 

A. Yes, sir. I forget the names of the men. I worked for almost 
every brewery that was there at that time, and saw a good many 
fellows. 


Mr. PARKINSON : 


61 Q. How do you know what the men who helped you pitch kegs 
at that time were paid ; did you pay them ? 

A. No, sir. 

62 Q. How do you know what they were paid ? 

A. My brother was the cooper boss and | worked for him, and I 
knew what all the men got. I saw his books and everything. 
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402 64 Q. Can you produce the books that show what the dif. 
ferent men employed in pitching in the Detroit breweries 
were paid? 

A. I believe so. The books must be there yet. My brother has 
got the books yet, and if you want them particularly I will write to 
him and he will send them up. I would not say a lie at all. You 
must not take me as that kind of a man at all. 

65 Q. If you can produce those books please do so for my inspec- 
tion before I proceed with your cross-examination. 

A. The books are in Detroit, in the possession of other persons. 

66 Q. Did you work in all these breweries you have spoken of in 
Detroit each year that you were there? 

A. Yes, sir; as long as I was there we worked every winter and 
summer pitching kegs and casks. One time we pitched in one 
brewery and another time we pitched in another brewery. We went 
from one to the other. We changed around so that we pitched 
every day the whole week in different breweries. 

67 Q. How many were there in your party that went from one 
brewery to the other? 

A. Four men; we took four men to roll the casks. 

68 Q. Those men, with the men that were in the brewery already, 
did the work ? 

A. Yes, sir. 


MASTER: 


403 69 Q. Did the other men get the same wages that you did? 
A. Yes, sir. The coopers got three dollars at that time; 
now they work cheaper. 


Mr. PARKINSON: 


70 Q. Did your gang—that is, the party that went with you—do 
all the pitching for the Detroit breweries ” 

A. Yes, sir. 

71 Q. How many breweries were there there at that time? 

A. About thirty or thirty-five at that time. 

72 Q. When did you first see a pitching machine? 

A. About 1869 I came up to Chicago and we pitched the punch- 
eons for Mr. Seipp and we used the first machine I saw; that was 
Gottfried and Holbeck’s machine. We pitched puncheons with it, 
as we had no machine for pitching kegs. We pitched kegs by hand 
and puncheons by machine. 

73 Q. Do you have anything to do with buying the kegs in the 
brewery where you now are? 

A. No, sir. 

74 Q. Have you had at any time? 

A. Yes, sir; I had a shop for myself one time. 

75 Q.-When was that? 

A. About 1874—’78 or ’74. 

76 Q. You kept a shop for yourself? 

A. Yes; I was the boss in there; a cooper shop. 

77 Q. What was your business—making kegs ? 
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A. Yes, sir; making kegs. 
78 Q. You never had charge of buying kegs for any brewery, did 
you? 
’ A. I never had charge of buying kegs. 

79 Q. What other work did you do for those Detroit brew- 
eries besides pitching their kegs ? 

A. Making kegs. 

80 Q. Any other work besides making kegs ? 
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A. No, sir. 


81 Q. Did you repair kegs? 

A. Yes, sir; all that kind of work, repairing puncheons and kegs ; 
and if we had none to repair we made new ones. 

82 Q. Do you know how many kegs are bought a year at the 
brewery in Chicago where you now are? 

A. We bought about seven thousand last year and about three or 
four thousand this year. 

83 Q. Can you state about the average number purchased by 


them per year ? 


A. No; I can’t say that. 


84 Q. Do you mean from the first of January up to the present 
time when you say that they have bought three or four thousand 


MASTER: 


this year ? 
A. Yes, sir. 


them. 


86 Q. How many kegs does the brewery own ? 

A. I could not tell that; they send them out and they stay away 
five or six weeks; they are coming in and going out all the time, 
and I can’t say that. 

87 Q. How many pitching machines has the Seipp brew- 
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Mr. PARKINSON: 


85 Q. How many kegs do they keep on hand at that brewery ? 
A. We have none on hand; as soon as we get them in we use 


erv ? 


A. Only one. 


88 Q. Of whom was that purchased, or don’t you know ? 

A. I can’t tell that; no, I can’t tell that neither. 

89 Q. You are not a chemist, are you? 

A. I don’t know. 

90 Q. Whom have you talked with about the value of the Gott- 
fried patent before you commenced to testify ? 

A. I did not talk at all; wejust use the machine, and the machine 
was good; I never heard from whom came the machine, but after 
-while I found out that Mr. Gottfried had a patent on it, and that is 
all I know about the machine. 

91 Q. When did you first talk with Mr. Gottfried about testifying 


in this case? 


A. About four or six weeks ago; the first time I was here. They 
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came out to the brewery and wanted me for a witness, and I said, 
All right, and went along, but never spoke a word to him then and 
never spoke a word before. 

92 Q. Whom beside Mr. Gottfried did you talk with about your 
testifying here before you began to testify ? 

A. I don’t understand you. 

93 Q. Who else beside Mr. Gottfried talked with you about your - 
testimony in this case ? 

A. Nobody talked to me at all. 
406 94 Q. Have you not told anybody what you were going to 
testify to here? 

A. Yes, sir; my foreman asked me if I wanted to go and I told 
him ; I told him I was busy and I could not go away without permit. 

95 Q. Whom else did you talk with about it? 

A. Nobody. 

96 Q. Have you not talked with the other witnesses about your 
testimony ? 

A. No, sir. 

97 Q. Did you not tell anybody before you went on the stand what 
you thought that invention worth ? 

A. No, sir. 

98 Q. Did not anybody ask you before you went on the stand what 
you thought it worth ? 

A. No, sir. 

99 Q. Was anything said to you at all before you went on the 
stand as to your idea of the value of the Gottfried invention ? 

A. No, sir. 

100 Q. Was anything said to you about how much you had used 
pitching machines ? 

A. No, sir. 

101 Q. Was anything said to you about whether you had ever 
pitched by hand or not? 

A. No, sir. 

102 Q. Mr. Gottfried did not ask you about any of these things, 
did he? 

A. No, sir; I know that myself. 

103 Q. I am not asking you whether you testified from what you 
know, but whether anybody asked you about anything of the kind 

before you went on the stand? 
407 A. No, sir. 
104 Q. Nobody ever mentioned the subject to you, did 
they ? 

A. No, sir. 

105 Q. Nobody ever called your attention to an estimate of the 
value of the pitching machine, did they ? 

A. No, sir. 

106 Q. When did you first have occasion to consider how much 
benefit there was in the pitching machine as compared with the 
pitching by hand ? 

A. I found that out myself. 
107 Q. When did you estimate it in dollars and cents ? 
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A. There is no repairs and no damage done, and I figured that out 
myself. 

108 Q. Without being asked ? 

A. Yes, sir. 

109 Q. Did you make a computation in figures ? 

A. No, sir; [I made it out right away; it was in my mind; Mr. 
Banning asked me, and I made up my mind that way. 

110 Q. You made it out right here before you went on the stand 
this time, did you? 

A. No, sir; when I went here on the stand before this. 

111 Q. Was it before you weresworn that you talked this over ? 

A. No, sir. 

112 Q. Then you never mentioned the subject to Mr. Banning or 
Mr. Gottfried until after you were sworn this time ? 

A. Yes, sir; so long ago as I was on thestand before, Mr. 
408 Banning asked how much it was the- worth to the kegs, and I 
made up my mind that way, about six weeks ago. 

113 Q. Am I to understand that you said nothing to anybody 
about this until after you were sworn and commenced to testify to- 
day ? 

A. Yes, sir; that day I was sworn and went on the stand and 
then I talked over it, but not before. 

114 Q. By that day you mean a day some five or six weeks ago, 
do you? 

A. Yes, sir; the first day I came here; when I first testified in 
this case. 

115 Q. Do you buy the pitch for the brewery where you now are? 

A. No, sir. 

116 Q. Have you ever done so? 

A. No, sir; I have nothing to do with that kind of business. 

117 Q. Were you here in the office this morning with severai other 
gentlemen that were to testify in this case ? 

A. No, sir; we came in here by ourselves and talked about other 
business. 

118 Q. The value you were to place upon this invention was not 
mentioned between you and the other gentlemen ? 

A. No, sir. 

119 Q.. No allusion was made to it, was there ? 

A. No. 

120 Q. It was not talked over between you when you were here to 
testify before, was it ? 

A. No, sir. 
409 121 Q. Nor after you were here to testify before ? 
A. No, sir. 
Redirect examination by Mr. BANNING: 

122 Q. In pitching by hand is it every day that you could pitch, 
or did the weather prevent sometimes ? 

A. Yes, sir. 

123 Q. Do you mean that you could pitch every day? 

A. Of course, if we got good weather we can pitch. 
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124 Q. Why did the weather interfere with your pitching? 

A. When we got rain we can’t heat the pitch oat can’t make the 
fire in the puncheons, and we can’t get the hoops tight, and as soon 
as we get a strong wind we can’t pitch no more; when we get a 
strong wind then we have to stop. 

125 Q. Why does it interfere ? 

A. We have too much wind in and the fire is too strong. 

126 Q. Did you ever know of casks being burned up in pitching 
by the old way? 

A. Oh, yes; yes, sir; I saw a cask get afire and then the wind 
pushed the two men away from the bottom and the other three men 
put the cask upside down and the pitch and everything was lost. 

127 Q. State whether there was any danger to the buildings or the 

men when you pitched in the old way. 
410 A. It don’t amount to much to the buildings, because we 
pitched in the middle of a free lot, but it makes more effect 
upon the men; the men get too tired hammering all day, and then 
the fire gets in his face. 

128 Q. What is the cost of a quarter-barrel keg and a thirty-bar- 
rel cask at the present time? 

A. A keg costs about a dollar and sixty cents and a thirty-barrel 
cask from thirty to forty-five dollars. 

129 Q. What was the price of them about ten years ago? 

A. The kegs cost about two dollars and a quarter at that time and 
the thirty-barrel casks cost about sixty to sixty-two dollars. 


MASTER: 


130 Q. Is there any danger of burning casks or kegs in pitching 
by machine? 

A. Oh, no; they can’t burn the kegs and casks pitching by the 
machine. 


(Counsel for defendants objects to the foregoing deposition as ir- 
relevant and incompetent and, without waiving the exception, pro- 
ceeds, under protest, to cross-examine.) 


Recross-examination by Mr. PARKINSON : 


131 Q. The effect of the wind and rain upon pitching would de- 
pend upon whether it was done in a sheltered place or not, would it 
not? 

A. Oh, no; you can’t pitch by hand in a sheltered place. 

132 Q. Do you mean they can’t pitch by hand in a sheltered 

place? 
411 A. No, sir; they can’t; they get toomuch smoke and stuff; 
it must be done in the open air. 

132 Q. When pitching by hand were you paid for the days when 
you were prevented from working by the weather? 

A. No, sir; so soon as the rain commenced we had to stop; if we 
made a quarter of a day or a half a day we were paid for that, and 
then we bad to stop. 
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Redirect examination by Mr. BANNING: 


134 Q. What is your nationality—what country did you come 
from ? , 
A. From Germany. 


MASTER: 


135 Q. Were you engaged in the brewing business there and in 
what capacity ? 

A. Yes, sir; I was a cooper and was pitching and repairing casks 
and kegs. 


(Counsel for defendants objects to the foregoing deposition as ir- 
relevant and incompetent.) 


Emil Welke. 


Emit WELKE, a witness produced, sworn, and examined on the 
part of the complainant, testified as follows in answer to interroga- 
tories by Mr. BANNING: 


1 Q. State your name, age, residence, and occupation. 
A. Emil Welke; I am thirty years old; my residence is Chicago, 
ahd I am a brewer. 
Q. 2. How long have you been in the brewing business ? 
A. Fifteen years. 
412 3 Q. Where; in this country? 
A. I was two years in Germany and thirteen years here. 
4 Q. Where have you been employed since you have been in this 
country ? 
A. The first place I was working at Dubuque, Iowa. 
5 Q. Whom are you working for now? 
A. For Mr. Gottfried. 
6 Q. Did you ever pitch kegs and casks? 
A. Yes; I did. 
7 Q. Did you ever pitch them in the old way? 
A. Yes, sir. 
8 Q. Did you ever use the Gottfried machine? 
A. Yes; I did. 
9 Q. State in which way you get the best results in pitching. 
A. By machine. 
10 Q. Explain how you get better results by machine pitching. 
A. First, if you pitch by hand you have to get the head out, and 
then you put the head in and draw on the hoops; the pitch gets on 
too thick, and then you break the hoops and break the heads out; by 
machine the pitch gets smoother in the keg and you don’t break 
the hoops and break the heads. 
11 Q. In which way will the kegs last the longest? 
A. By machine. 
12 Q. About how much longer. 
A. I would not say exactly, but I think from four to five 
413 years longer the kegs will last and the casks last from eight 
to ten years longer. 


— we IR eC sec OREM ne AIM 


THE CRESCENT BREWING CO. VS. MATTHEW GOTT! RIED. 287 


13 Q. How much pitch is needed to repitch a quarter-barrel keg? 

A. A quarter-barrel keg by machine needs a pint and a half, but - 
by hand about a quart and a half. 

14 Q. And how much for the casks? 

A. By machine you have to take about four gallons and by hand 
you have to take six. 

15 Q. In which way can you pitch kegs or casks the fastest ? 

A. By machine. 

16 Q. How much faster? 

A. Well, with six men I can pitch by hand from a hundred and 
eighty to two hundred kegs in a day,and by machine we pitch with 
the.same number of men from eight hundred to nine hundred in a 
day, and casks we pitch from fourteen to eighteen a day—that is, 
thirty-barrel casks by hand, and by machine we pitch about fifty to 
fifty-five in a day. 


(Counsel for the defendants objects to the foregoing deposition as 
irrelevant and incompetent, and, without waiving the exception, pro- 
ceeds, under protest, to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


17 Q. Where were you first employed in this country ? 

A. In Dubuque, Iowa. 

18 Q. When? 

A. In 1870. 

19 Q. How long did you remain there? 
414 A. Over a year. 
20 Q. What were you doing there? 

A. All kinds of work—pitching and working in the cellar; it 
was only a small brewery, where a man has to do everything. 

21 Q. What were you paid ? 

A. I had thirty dollars and board. 

22 Q. Was the pitching done by hand all the time you were 
there ? 

A. Yes, sir. 

23 Q. It was done by the men employed in the brewery ? 

A. Yes, sir; and the foreman always helped; we had a few men 
who helped to roll the casks and the rest was done by the brewers. 

24 Q. Where did you work next ? 

A. At Adam Clabe’s, in Dubuque. 

25 Q. How long did you work there? 

A. Not quite a year. 

26 Q. What did you do there ? 

A. Just the same as in the first place. 

27 Q. And at the same wages ? 

A. When I first came I had twenty-five dollarsa month, and then 
afterwards I had twenty-eight dollars a month. 

28 Q. For pitching by hand? 

A. Yes, sir. 

29Q. Where were you employed next ? 

A. From there I went to Belleville, [llinois. 
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30 Q. How long were you there and what did you do? 
A. I was there a year and was pitching and doing other 
415 __~work in the fermenting cellar and in the malt-house; it was 
only a small house. 
31 Q. What were you paid there? 
A. I had fifty-five dollars a month and boarded myself. 
32 Q. Where were you employed next? 
A. From there I came here to Mr. Seipp’s. 
33 Q. When did you come here? 
A. It was in 1872. 
34 Q. How long did you work for Mr. Seipp? 
A. The first time I worked there about ten months; I went from 
Seipp’s to Bemis’, and then I went back again to Seipp’s. 
30 Q. How long were you there atany one time? 
A. The first time I was there a little over ten months. 
36 Q. The next time how long? 
A. I think it was between seven and eight months; I can’t tell 
for sure. 
37 Q. How long were you at Bemis’? 
A. I wasin Bemis’ eighteen months the first time—between seven- 
teen and eighteen months. 
38 Q. And how long the next time, and when was the next time? 
A. I believe it was only about five. months, but I can’t tell for 
sure; I did not stay there very long. 
39 Q. Do you know when it was? > 
A. I think it was in 1876. 
40 Q. Where were you after that ? 
A. I was after that in St. Louis, in Stehle’s brewery. 
41 Q. How long did you stay there? 
416 A. I was there a little over two years—two years and a 
month or two. 
42 Q. After that where were you? 
A. I was working in Wanzler’s brewery, in St. Louis. 
43 Q. How long? 
A. About a year. 
44 Q. Then where? 
A. I came back here to Chicago. 
45 Q. In what brewery ? 
A. In Seipp’s malt-house, when I came back from St. Louis. 
46 Q. Then where did you work ? 
A. At Bartholomae and Roessin’s brewery. ms 
47 Q. How long were you there? 
A. I was working for them about six months; then I went to 
Schoen hofer’s. 
48 Q. How long were you there ? 
A. About six months; I was head man in the cellar. 
49 Q. Where did you go next? o 
A. I went to Gottfried’s then. 
50 Q. When was that? 
A. That was a little over three months ago. 
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51 Q. What kind of work did you do at these different brew- 
eries ‘ 

A. At some places I was working in the malt-house and some- 
times in the cellar, and pitching and everything. 

02 Q. When you were working in the cellar at a brewery were 
you also part of the time helping about the pitching ? 

A. Yes, sir; at Seipp’s they have men in the cellar who un- 
417 derstand the business, and they had to go out and pitch the 
casks ; it is the same everywhere. 

53 Q. It was the same at Binz’s brewery ? 

A. Yes, sir. 

04 Q. And the same in all the other breweries you were in in 
Chicago ? 

A. Yes, sir. 

oo Q. And the same in St. Louis? 

A. Yes, sir. 

56 Q. What wages were you paid in these different breweries ? 

A. In Schoenhofer’s I had eighty dollars. 

57 Q. What was your position there? 

A. I was head man in the cellar. 

58 Q. What were you paid in St. Louis ? 

A. Sixty-five dollars a month. 

59 Q. What are you paid by Gottfried now? 

A. Sixty dollars. 

60 Q. How was the pitching dune in St. Louis? 

A. We pitched the kegs by the superheated steam machine, and 
the casks we pitched by the pitching pan. 

61 Q. How was the pitching done in Bartholomae and Roess- 
ing’s? 

A. We pitched by the machine. 

62 Q. Did you have.any part in the pitching ? 

A. Yes, sir. 

63 Q. What did you do about the pitching? 

A. I had to fire up all the kegs and casks. 

64 Q. Who helped you? 

A. The men from the brewery ? 
418 65 Q. Was it the same in the other breweries here in Chi- 
cago that you worked in? 

A. Yes, sir; there were some places that I did not fire up the 
kegs and casks, but I was helping pitch them. 

66 Q. Can you state the number of kegs purchased per year in 
either of the breweries that you worked in? 

A. No, sir. 

67 Q. Can you state about the number of kegs they had at any 
one time? 

A. No, sir; all that I can state is that now in Schoenhofer’s there 
are about two hundred and fifty to three hundred casks that they 
are using, but if they should pitch them by hand they would be 
broken up, because most of them are half rotten, but they can pitch 
them by machine. They were pitching them last year yet, and 
they will use them this winter, I suppose. 
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68 Q. Didn’t you pitch just such casks by the pitching pan in 
St Louis? 

A. Yes, sir; we did; but they were not quite so bad as those here. 

69 Q. Do brewers generally think it desirable to keep rotten casks 


on hand? 
A. Certainly it is, because the beer gets a little taste on it in new 


casks. 
70 Q. Do they think it desirable to keep casks if they have be- 
come rotten ? 
A. Well, not if they are too rotten, but if they can pitch them by 
being careful they are better. 
419 71 Q. How were you employed before you came to this 
country ? 
A. I was learning the trade there. 
72 Q. What was your trade? 
A. The brewer trade. 
73 Q. What kind of work did you do there in the old country ? 
A. I was learning the trade and had to do everything. 
74 Q. How old were you when you came to this country ? 
A. I was seventeen. 
GEORGE Strupp, a witness produced, sworn, and examined on the 
part of the complainant, testified as follows in answer to interroga- 
tories by Mr. BANNING: 


1 Q. What is your name, residence, and business? 

A. My name is George Stupp; I live in Chicago, and Iam a 
brewer. 

2 Q. With whom are you in business? 

A. Bartholomae and Leicht’s Brewing Company. 

3 Q. What is your position in that company ? 

A. I was in the malt-house for five years, and the last three years 
I was in the kettle. 

4 Q. How long have you been in the brewing business? 

A. It goes on twenty-five years. 

5 Q. When did you come to this country ? 

A. I came to this country in 1855 from Germany. 

6 Q. Have you ever pitched any kegs or casks? 
420 A. Yes; I have. 
7 Q. Have you ever pitched them in the old way? 

A. Yes, sir. 

8 Q. How did you do it in the old way? 

A. We loose- the hoops, take the head out, and drive the hoops 
on again and set them aside so that they would dry out; we had to 
do this the day before. 

9 Q. Did you ever pitch with the machine? 

A. Yes, sir. 

10 Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion, namely, the application of heated air under blast to the interior 
of kegs and casks for the purpose of pitching them, and have you 
ever used that invention ?. 

A. Yes, sir. 
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11 Q. How long since you began to pitch kegs and casks with 
that machine? 

A. The first time I used that machine was in ’66 or 67; I can’t 
tell exactly whether it was ’66 or ’67. 

12 Q. Where was that? 

A. At Huck’s brewery, in Chicago. 

13 Q. How many years did you use it? 

A. Well, we used it as long as we had that machine—till the fire, 
and after the fire they had that same invention again, and we have 
had it ever since. 

14 Q. State in which way of pitching the best results are obtained. 

A. The best results are with the new way of pitching— 
421 with the machine; it saves more material and more time; 
you can do more work than by the old way—by hand pitch- 

ing. 

15 Q. How much material is saved ? 

A. Well, there is more kegs saved; there won’t so many spoil by 
breaking the heads and hoops and other things as pitching by hand, 
and then we use less pitch ; we use about a pint, not quite a pint, in 
in a keg by the machine, and in the old way it takes half a gallon; 
and to my knowledge, my best knowledge, we use about four gallons 
to a thirty-barrel cask.in the old way, by hand, but with the new 
way, for a thirty-barrel cask, about four or five quarts; that is about 
all; some need more and some less—between four and five quarts. 

16 Q. State about how much faster you can pitch with the ma- 
chine than by hand. 

A. Well, the old way, pitching by hand, we could not pitch more 
than about eighteen to twenty casks a day, and by the machine we 
came up to fifty-five in a day with the same number of men. We 
could pitch in the old way, by hand, with six men, and we had to 
work pretty hard, two hundred kegs a day, and by machine, with 
the same number of men, if we commence at seven in the mornin 
and pitch till about five, we could pitch easily from nine hundre 
to a thousand kegs. 

17 Q. Which way of pitching uses up the kegs the fastest ? 

A. The old way. 

18 Q. How much faster ? 
422 A. The kegs burn so much pitching the old way; we have 
to light the pitch and they are burned out in notime. By 
machine we use the kegs three or four times longer than by hand 
pitching. 

19 Q. Do you mean that there is three or four times as much wear 
and tear on the kegs or casks in pitching in the old way as by ma- 
chine? 

A. Oh, yes. 

20 Q. State whether there is any difference in the class of men 
needed to do the work by hand than by machine. 

A. Well, by hand pitching we have to have experienced men— 
brewers that understand the business—but by machine pitching, if 
there is one good man amongst five or six common laborers, who 
can tis the business if they work a half an hour, you can do the 
WOrk, 
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21 Q. State whether, when pitching was done by hand in the 
old way, it was required as one of the qualifications of a man work- 
ing in the brewery that he should know something about pitching. 


(Objected to as leading.) 


A. Qh, certainly ; we could not use any other kind except experi- 
enced men. 

22 Q. Did you ever see or use what is known as the pitching pan 
that is introduced into the cask through the man-hole and used to 
heat it in that way? 

A. No; I never saw that. 

23 Q. State how much, in your opinion, the Gottfried and 
423 Holbeck invention alone is worth per keg and cask in money, 
if anything, to any brewer who uses it in the regular, proper, 

and ordinary way over the old way of pitching. 


(Objected to as speculative and otherwise incompetent and irrele- 
vant.) 


A. It would be a saving at least on each keg of about twenty-five 
cents a year; it is more, too, because they hold three times as long 
as pitching by the old way. By my best knowledge, it is about 
twenty-five cents on each keg a year of two pitchings; the old way 
you had to pitch them sometimes four and five times a year. 

24 Q. How much on a thirty-barrel cask ? 

A. That is a saving, to my best knowledge, of about four dollars, 
or something like that. They hold four or five times longer pitch- 
ing the new way than pitching the old way. 

25 Q. Is pitching by hand the same in different places ? 

A. It is all the same. I never saw any other way. 

26 Q. Is pitching by machine conducted in the same way in 
different places ? 

A. Those places that I have seen it they do it just the same as we 
do it. I don’t know how they do it in other places, but as much as 
I have seen it they do it the same way. 

27 Q. In giving the figures which you have do you consider the 
pipe from the furnace to the keg as stationary or as removable, or 
does that make any difference? 

A. We have a stationary pipe, and I have seen it in many 
424 other places, but I don’t know whether they have it remov- 
able or not. When we want the big casks on there we have 

to put a big pipe on. 

28 Q. Did you ever know of any accidents happening in pitching 
by the old way? 

A. Yes; oh, yes; several of them. 

29 Q. State what they were. 

A. Well, a couple of men had a hold of the bottom and the fire 
was started, and then at once it threw both men aside. Some we 
had to send to the hospital and some were killed, but by the ma- 
chine I have never known of any accident; but by the old way there 
was many a time. 
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30 Q. Do you mean to state that you have known of a man being 
killed by an accident in pitching in the old way? 

A. Yes, sir; a man got killed in lowa; that was many years 
ago, and another was here in Chicago, he nearly broke his leg; he got 
his leg broke, and then I have heard of some others, but we don’t 
take much notice of those things. 

31 Q. I mean of your own knowledge? 

A. By my own knowledge I never seen anybody killed, but I 
have heard of it. 

32 Q. Did you ever see anybody injured er hurt? 

A. Not so long as I was pitching. 


(Counsel for defendant objects to the foregoing deposition as 
irrelevant and incompetent, and, without waiving the exception, 
proceeds under protest to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


33 Q. Name all the breweries in which you have worked. 
425 A. John A. Huck’s, George Deal’s, in Kankakee, and for 
Bartholomae and Leicht. 

34 Q. During what years did you work in the Huck brewery? 

A. I commenced there in 1858 and worked to 1868. 

3. Q. What did you do there? 

A. I worked in all parts; in the fermenting-room, in the malt- 
rooms, and at the kettle. 

36 Q. Was this your principal work while you were there ? 

A. Yes, sir; but when we pitched, part of us, the best hands had 
to go out in the pitching place. 

37 Q. What wages were you paid there? 

A. When I first commenced there I had fifty dollars a month, 
and came up to sixty, and then to seventy. 

38 Q. Where you had these men pitching by hand, what did each 
man do? 

A. One laid them on the fire and one put the pitch in, and the 
others took them away and loosened the hoops and put the head 
in; one laid them on the fire and one put the pitch in, and about 
four of us had to loosen the hoops and put the heads in again, and 
one man rolled them so that the pitch gets good inside. 

39 Q. Now, where you have these men pitching by the machine, 
what does each man do? 

A. One puts the pitch in, one hangs it on the machine, and three 
put bungs in and roll them and put them on the slide, ana one 

rinses them with water to cool them off. 
426 40 Q. Was the pitching done by hand all the time you 
were at this brewery ? 

A. Till about ’66 we pitched the casks and kegs by hand. Then 
this machine came out, and I believe Mr. Huck was the first that 
bought this machine. I think we had the first pitching machine. 

41 Q. What did you*pitch on it at first ? 

A. First we used it for the big casks, and after this we used it for 
the small casks and for the kegs. 
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42 Q. When did you begin to use the machine for the kegs? 

A. It was in 67 we commenced to use them for pitching the kegs. 
In ’66 we had the first machine there for pitching the casks, and the 
year afterwards we had it for kegs and half barrels. 

43 Q. Have you any means except your memory to fix these 
dates * 

A. No. 

44 Q. When were you first asked to state the date at which they 
began to use the machines or casks, and the date at which they be- 
gan to use it on kegs? 

A. I don’t know if I have been asked before or not. I don’t think 
that I was asked. When we used this pitching machine first, as [ 
stated, it was in ’66, for casks, and then a year after that we used it 
for the kegs. 

45 Q. How long were you at George Deal’s brewery ? 

A. Three years. 

46 Q. What years? 

A. From 1869 to 1872. 

47 Q. What were you doing there? 
427 A. I was foreman there. 

48 Q. You saw the pitching done. Will you state how it 
was done? 

A. Well, we had one of those pitching machines for big casks, 
and our small casks we pitched by hand. It was not at a time when 
we had the machine. Wehad a pitching machine for the big casks 
and the small casks and kegs we pitched by hand. 

49 Q. You say that the pitching by hand was done in that brew- 
ery by the men employed regularly in the brewery? 

A. Yes, sir. There was only one man that was a regular brewer 
besides me. The others worked in the summer on a farm, and in 
the winter they came in and worked in the brewery. I had one 
regular good man besides me. 

50 Q. This one man worked in the brewery constantly, did he? 

A. Yes, sir. 

51 Q. Did you do all kinds of work? 

A. Yes, sir. 

52 Q. During what years were you at Bartholomae and Leicht’s? 

A. Well, ever since 1872. When I came back I commenced there. 

53 Q. How long did you stay there? 

A. Il am there ever since; am still there. 

54 Q. How were they pitching kegs when you went there? 

A. The same way as they are now—by machine. 

55 Q. How many machines have they used there during that 

time? 
428 A. Well, we have had no other machine except this pitch- 
ing machine—the one they had there at first. One was burned 
out, and this spring we had astove put in. 

56 Q. How many kegs do they keep on hand at Bartholomae and 
Leicht’s each year? 

A. That is something I can’t tell. I believe they don’t know 
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this themselves. There are so many going out and in that I don’t 
think any brewer in the city can tell. 

57 Q. Do you know about how many they buy each year? 

A. No; I do not. 

58 Q. Could you state how many any one of the other breweries 
that you were in had or how many they bought a year? 

A. As long as I was in Kankakee we had two hundred new kegs 
in the three vears; that was a small brewery. How many kegs they 
have here I can’t say. 

59 Q. You can’t tell how many kegs they kept on hand in the 
Kankakee Brewery ? 

A. No; I don’t know; numbers of them were out in the country 
and I never kept no track of them and I cannot say how many there 
were. 

60 Q. What means have you of knowing what the average dura- 
tion of a keg or a cask is? 

A. Well, we have kegs in our brewery yet which I know they 
have had for at least seven or eight years and more, too. We have 
kegs in use that came from Huck’s brewery that was burned up in 

the great fire; the kegs were outside with the customers, 
429 and we have some of them yet. Kegs will hold at least seven 
or eight years. 

61 Q. Can you tell how many times those Huck kegs have been 
used that you have on hand? 

A. They are in regular use and they are washed and used every 
time they come in. 

62 Q. That is not my question. Can you tell how many times 
they have been filled and sent out? 

A. As soon as they come in they are sent out. If they come in 
to-day they are filled and go out to-morrow. I can’t tell how many 
times they are used. 


MASTER: 


se) 


63 Q. About how many times are your kegs ordinarily filled and 
einptied during a year? 

A. They are filled three or four times a week. If they are shipped 
in the country it takes sometimes a week before they come in again, 
but if used in the city trade they come in regularly every other day. 


Mr. PARKINSON: 


64 Q. If the kegs are shipped into the country they sometimes go 
ten times as long without being filled as if they were being used in 
the city. 

A. Sometimes; yes, sir; and sometimes not. 

65 Q. How long have you known Mr. Gottfried, the complainant? 

A. I have known him since 67. He was foreman at the time I 
first got acquainted with him at Seipp’s brewery. 

66 Q. Did you say ’67 or ’57 ‘ 

A. It was ’57 or something like that. 

67 Q, You have testified in this case once before a few 
430 weeks ago, have you? 


ee ed 


996 THECRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


A. Yes, sir. 

68 Q. Who were present when you testified? 

A. Two gentlemen—I don’t know who they were—and this gen- 
tleman, Mr. Banning, and this gentleman, the notary, and Mr. Gott- 
fried. There were some other brewers and workmen in breweries 
here. One was Mr. Thienger and the other was Joseph Meler. 
They are working in our brewery. 

69 Q. Were there others here that you did not know by name? 

A. I have seen nobody ; we came together and went off together, 
and I don’t know who else was here. 


MASTER: 


70 Q. In pitching by hand is the work done in a building or out- 
of-doors ? 

A. Always out-doors. 

71 Q. Why is this? 

A. I don’t know; I never seen it done in any other way. If vou 
pitch by hand or by machine you generally pitch outside. Pitching 
in the new way there is nosmoke and it does not make much differ- 
ence, but by the old way we always pitcl outside. 


Redirect examination by Mr. BANNING: 


72 Q. Did you ever at any time count the number of kegs that 
you pitched in a given length of time? If so, state about it. 

A. When we were pitching the old way, by hand, we never 
431 could go up over two hundred a day—six of us—and by the 
new way if we commenced at seven and worked till five in 

the evening we could easily pitch a thousand kegs. 

73 Q. Did you ever count for an hour? 

A. It was about two months ago we pitched—four of us; we had 
two men short; we could not spare the men—and four of us com- 
menced at ten o'clock and pitched till half past eleven, and we 
pitched two hundred and fifty-five inan hour and a half—four of us. 

74 Q. Were you working in the ordinary way or trying to see 
how many you could do? 

A. We have just worked the same as we would pitch every other 
day. 

(Counsel for defendants objects to the foregoing deposition as ir- 
relevant and incompetent, and, without waiving the exception, pro- 
ceeds, under protest, to cross-examine.) 


Recross-examination by Mr. PARKINSON: 


75 Q. How did you happen to keep account of the number you 
pitched in this hour and a half? 

A. Well, they were piled up and the boss in the cellar came up 
and wanted to see how much we pitched a day. There were only 
four of us, and he counted the kegs. In the evening we have to lay 
them in the water, and I counted them myself and there were that 
number. 
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76 Q. Before you began the foreman asked you to see how many 
you could pitch in an hour? 

A. No; not the foreman, but the man who was the foreman 

432 in the cellar; he counted them when we were done and said 

you have worked pretty lively, and we asked how many 

there were, and he said two hundred and fifty-five, and then I laid 

them in the water in the evening and I counted them over again 
and there were two hundred and fifty-five. 


Redirect examination by Mr. BANNING: 


77 Q. Did he tell you before you did the work to see how many 
you could do? 

A. No. 

78 Q. But simply counted them after the work was done? 

A. Yes, sir; we did not see him until the evening; we were done 
when the boss came up and said, Boys,are you done? 


(Counsel for defendants objects to the foregoing deposition as irrel- 
evant and incompetent, and, without waiving the exception, proceeds, 
under protest, to cross-examine.) 


79 Q. Didn’t the man from the cellar say to you when you began 
that he wanted to see how many you could pitch in a day? 

A. Oh, no; we had no talk whatever; we had not seen any of 
them until we were nearly through; then the boss came up and 
looked at us when we put our fire out and he counted them. 

80 Q. How many kegs did you put on the machine at a time? 

A. ‘Two. 

81 Q. You had a double spout ? 

A. Yes, sir; we hung one on each end. 


433 Wiltiam Roesseler. 


WILLIAM RogssLeR, a witness produced, sworn, and examined 
on the part of the complainant, testified as follows in answer to in- 
terrogatories by Mr. BANNING: 

1 Q. State your name, residence, and occupation. 

A. William Roessler; residence, Chicago; occupation, brewer. 

2 Q. For whom are you now employed ? 

A. Mr. Gottfried. 

3 Q. How long have you been in his employ ? 

A. Eight years. 

4 Q. What is your position in his brewery ? 

A. Foreman. 

5 Q. How long have you been foreman ? 

A. Five years. 

6 Q. How long have you been in the brewing business ? 

A. Eighteen years. 

7 Q. In this country or in the old country ? 

A. In this country twelve years, and eight years in the old coun- 
try, in Germany. 

8 Q. Did you ever pitch kegs and casks? 

38—294 
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A. Yes, sir. 

9 Q. By hand ? 

A. Yes, sir. 

10 Q. How long? 

A. About eighteen years ago. 

11 Q. And by machine? 

A. By machine about nine years ago. 

12 Q. Did you ever help to pitch many kegs and casks in the old 
way? 

A. Yes, sir; I pitched many kegs in the old way. 
434 13 Q. Are you acquainted with the Gottfried and Holbeck 
invention for pitching, and have you ever used it? 

A. Yes, sir. 

14 Q. State in what way you get the best results, in pitching by 
hand or by machine. 

A. By the machine. 

15 Q. Explain why you say you get better results. 

A. Well, there is a saving in pitch and a saving in work and 
time, and there is not so much repairing if you pitch by machine. 

16 Q. About what is the saving for kegs? 

A. The saving in pitching the kegs with the machine is worth 
about thirty or thirty-five cents a year if you use them in a home or 
city trade. 

17 Q. And what is the saving for casks ? 

A. It makes a difference how big the casks are; from three to 
four dollars. 

18 Q. You are speaking of the saving by the use of the Gottfried 
and Holbeck invention over the old way of pitching, I understand ? 

A. Yes, sir. 

19 Q. How much longer will kegs and casks last when pitched 
by the machine? 

A. Well, about three or four times longer. 

20 Q. State about how much faster you can pitch by machine 
than by hand. 

A. Well, we pitch about five times faster by machine than we did 
by hand. 

21 Q. With how many men ? 

A. Well, the same men. 
439 22 Q. About how much pitch is needed to repitch a quar- 
ter barrel keg by hand, and how much by machine ? 

A. Well, you need about a quart or a quart and a pint if you 
pitch by hand, but pitching by machine you need a little over a 
pint. 

23 Q. And how much for a thirty-barrel cask ? 

A. Well, about three or four gallons pitching by the machine, 
and pitching by hand you need from seven or eight gallons. 


(Counsel for defendants objects to the foregoing deposition as 
irrelevant and incompetent, and, without waiving the exception, 
proceeds, under protest, to cross-examine.) 
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Cross-examination by Mr. PARKINSON : 

24 Q. What brewery besides Gottfried’s have you worked in in 
this country ? 

A. I worked for Mr. Seipp and in St. Louis; I worked for Jo. 
Schneider. 

25 Q. How long did you work in St. Louis and in what years? 

A. From ’72 to ’74, and pretty near to ’75. 

26 Q. How was the pitching done there? 

A. It was done by the St. Louis patent, superheated steam. 

27 Q. A coil of pipe with steam passing through it, and the coil 
heated in the furnace, was it? 

A. Yes, sir. 

28 Q. Was that one of the larger breweries in St. Louis? 

A. Well, it was a middle-sized brewery. 
436 29 Q. What is your principal business at Gottfried’s brew- 
ery? 

A. I am foreman. 

30 Q. How long have you been foreman there? 

A. Five years. 

31 Q. What were you before that? 

A. I was in Seipp’s brewery. 

32 Q. What was your position in Seipp’s brewery ? 

A. I was the first time in the wash-house and then in the cellar. 

33 Q. Up to the time you became foreman in Gottfried’s brewery 
what was your position there? 

A. | was in the cellar, and went from one place to the other. 

34 Q. How many kegs do they buy a year in Gottfried’s brewery ? 

A. Well, about fifteen or sixteen hundred kegs in a year; the 
business is improved, and is three or four times bigger than four or 
five years ago. 

35 Q. How many kegs do they keep on hand there? 

A. That is pretty hard to tell; of course, when the kegs come in 
they are cleaned up and sent off. 

36 Q. Can you state how many kegs they have on hand ? 

A. No; not sure. 

37 Q. Do you buy the kegs there? 

A. No. 

38 Q. Did you testify here some weeks ago here about this same 
matter ? 

A. Yes, sir. 


437 August Olinger. 


AvuGust OLINGER, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
rogatories by Mr. BANNING : 


1 Q. State your name, residence, and occupation. 

A. August Olinger; I am a brewer, and reside in Chicago. 
2 Q. With whom are you engaged ? 

A. Keeling Brewing Company. 

3 Q. What is your position in that company ? 
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A. I am a brewer. 

4 Q. How long have you been engaged in the brewing business? 

A. Sixteen years. 

© Q. In this country? 

A. Yes, sir. 

6 Q. Have you ever pitched kegs and casks ? 

A. Yes, sir. 

7 Q. Did you ever pitch them in the old way ? 

A. Yes, sir. 

8 Q. Did you ever pitch them with a machine? 

A. Yes, sir. 

9Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion for pitching kegs and casks, and have you ever used that in- 
vention ? 

A. Yes, sir. 

10 Q. State in which way of pitching the best results are obtained. 

A. In the new way—by Gottfried and Holbeck’s patent. 

11 Q. State in which way you can pitch the fastest. 
438 A. By the new way. 
12 Q. How much faster? 

A. Four times. 

13 Q. About how much can you do with six men in a day with 
the machine? 

A. About eight or nine hundred, and with hand two hundred. 

14 Q. In which way do you use the most pitch ? 

A. In the old way. 

15 Q. In which way are the kegs and casks used up the fastest ? 

A. In the old way. 

16 Q. About how much faster ? 

A. I guess about four times. 

17 Q. Doyou mean that there is three or four times as much wear 
and tear and injury to the kegs? 


(Objected to as leading.) 


A. Yes, sir. 
18 Q. What kind of men are required in pitching by the old way 
and what kind by the new way ? 
A. In the old way you must have coopers and brewers, but in the 
new way you can use any man. 
19 Q. Is there any difference in the wages paid the different kind 
of men? 
A. Yes, sir. 
20 Q. In which way are they paid the most ? 
A. The old way. 
21 Q. State how much, in your opinion, the Gottfried and Holbeck 
invention alone is worth to any brewer who uses it in the 
439 usual and ordinary way, in dollars and cents, if anything, 
per keg and cask over the old way of pitching. 


(Objected to as speculative and as otherwise incompetent and 
irrelevant.) 
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A. From twenty-five to thirty cents. 

22 Q. For each pitching ? 

A. No; for wear and tear for the year of two pitchings. 

23 Q. And how much per cask? 

A. Five dollars fora year. 

24 Q. In giving the figures have you considered the pipe from 
the furnace as removable or stationary ? 

A. It is all the same. 

25 Q. Did you ever see or use what is known as the pitching pan 
that is introduced through the man-hole and used to pitch casks in 
that way? 

A. Yes, sir. 

26 Q. Did you ever use it? 

A. Yes, sir. 

27 Q. State how much, in your opinion, the Gottfried and Hol- 
beck invention is worth per cask over this pitching pan. 


(Objected to as speculative and as otherwise incompetent and 
irrelevant.) 


A. About double. 

28 Q. That is two or three dollars? 

A. Yes, sir; that much any way. 

29 Q. Where does the work have to be done in pitching by hand? 
A. Outside is better. 


440 30 Q. Did you ever know of casks being burned up in 


pitching in the old way ? 
A. Yes, sir. 
31 Q. Did you ever know of any accidents or injuries to the men? 
A. No; not personally. 


MASTER: 


32 Q. You huve seen no accidents personally? 

A. No. 

33 Q. State whether pitching by hand is the same in different 
States or not. 

A. Yes, sir. 

34 Q. And is it the same with the machine in different places? 

A. Yes, sir; with the Gottfried and Holbeck machine they pitch 
the same way in Cincinnati as they do here. 

30 Q. Did you ever work at Cincinnati? 

A. Yes, sir. 

36 Q. At what brewery? 

A. Moerlin’s. 

37 Q. Did you ever pitch kegs and casks there? 

A. Yes, sir. 

38 Q. When was that ? 

A. In 1871 and ’74. 


302 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


MASTER: 


39 Q. What kind of machine did they use there? 
A. I guess that was the Holbeck machine; we pitched with a 
blower and hot air. 


(Counsel for defendants objects to the foregoing deposition as 
irrelevant and incompetent, and, without waiving the excep- 
441 _ tion, proceeds, under protest, to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


4) Q. In what breweries have you been employed ? 

A. I was foreman for Seipp from ’76 to ’78, one and a half years. 

41 Q. What was the first brewery you worked in? 

A. In this country, John A. Huck’s. 

42 Q. What years? 

A. *66 to ’69. 

48 Q. In what capacity ? 

A. I worked sometimes in the kettle and one time in the malt- 
house and in the fermenting rooms. 

44 Q. And did you also assist about the pitching when pitching 
was to be done? 

A. Yes, sir; at first we pitched by hand, and in ’68 and ’69 we 
pitched by machine. 

45 Q. You helped pitch by hand and also helped pitch by ma- 
chine, did you ? 

A. Yes, sir; we pitched first by hand, and then the patent came 
up and we used that machine. 

46 Q. Where did you work next? 

A. I next worked in Rochester, at Bartholomae’s. 

47 Q. During what years? 

A. That was about 69 or ’70; I worked there about eight months. 

48 Q. What work did you do there ? 

A. I was the first man in the cellar. 

49 Q. How was the pitching done there? 

A. At that time it was a small brewery, and all the men helped 

together ; we must work in every capacity. 
442 50 Q. Where did you work next ? 
A. Next at New York. 

51 Q. In what brewery ? 

A. Fritz and Schaefier’s. 

52 Q. During what years did you work there ? 

A. I worked half a year there in 1870; in the malt-house. 

53 Q. How did they pitch their kegs ? 

A. Ithink they pitched by machine, but I don’t know, as I worked 
in the malt-house. 


MASTER: 


54 Q. Did you help there about the pitching ? 
A. No, sir. 
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Mr. PARKINSON: 


55 Q. Where did you work next? 
A. At Cincinnati, for Moerlein. 
56 Q. In what capacity were you employed ? 
A. The first winter I worked in the malt-house and the next sum- 
mer and winter in the pitching yard. 
57 Q. When not pitching,what other kind of work were you doing 
there? 
A. Working in the cellar, and one winter I worked in the pitch- 
ing gang. 
58 Q. Where did you work next? 
A. At Jackson’s brewery, in Cincinnati. 
59 Q. How long did you work there? 
A. About a year and a quarter. 
60 Q. In what capacity ? 
A. In the malt-house and in the cellar. 
61 Q. Do any pitching there? 
A. Yes, sir. 
445 62 Q. Where did you work next? 
A. At Chicago, for Seipp. 
63 Q. In what capacity ? 
A. The first two months I helped pitch there in the pitching yard ; 
then I was foreman in the malt-house for two years. 
64 Q. Who else worked at pitching at the same time you were at 
the Seipp brewery ? 
A. We had a machine from Mr. Gottfried. 
65 Q. What other men worked at pitching with you in Seipp’s 
brewery the last time you were there? 
A. I did it myself. 1 was foreman and I got my men there in the 
yard. 
66 Q. Can you name the men? 
A. No; I can’t tell that. 
67 Q. Can you state how many kegs they bought a year in any of 
the breweries you were in ? 
A. No, sir; I can’t tell that exactly. 
68 Q. Can you state how many kegs they kept on hand ? 
A. No; you see the kegs came in in the morning and went out 
again, and I could not tell. 
69 Q. Can you state how many kegs were owned at any one time? 
A. No, sir; I can’t tell that; Mr. Seipp can’t tell that himself. 
70 Q. Where did you work after this last time you have mentioned 
working at Seipp’s ? | 
A. In Boston, at Burkhart’s. 
71 Q. At what years? 
A. It was in about 1880. 
72 Q. What work did you do there ? 
444 A. I was foreman there. 
73 Q. How was the pitching done there? 
A. By superheated steam. 
74 Q. Where did you work next? 
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A. The next in Quincy, Illinois, at Dick Brothers. 

75 Q. During what years? 

A. That was in about ’81. 

76 Q. What did you do? 

A. I was foreman. 

77 Q. You saw the pitching done there? 

A. Yes, sir; it was done with a Gottfried and Holbeck machine. 

78 Q. You pitched all the kegs and casks on that? 

A. Yes, sir. 

79 Q. Did you work at pitching? 

A. Yes, sir; I attended to it. 

80 Q. And as foreman you had to oversee the pitching ? 

A. Yes, sir. 

81 Q. Did you work at it yourself? 

‘A. No, sir; I only saw that it was done right. 

82 Q. Where did you work next? 

A. At Best’s Brewery Company, at Milwaukee. 

83 Q. When was that? 

A. That was in ’82. 

84 Q. In what capacity ? 

A. I was superintendent there of the whole business. 

85 Q. How were they pitching there? 

A. With a Gottfried and Holbeck machine; we pitched, some 
days, four thousand kegs in one day with one stove and with one 

fan; we had three pipes and on every pipe four kegs; I can’t 
445 tell exactly how many more we had; you can find that out 
from the cooper; his name is Ottoman. 

86 @. Did you see these kegs pitched? 

A. Yes, sir; but I did not count them; he pitches every day about 
fifteen or sixteen hundred up there. 

87 Q. Where did you work next? 

A. At the Keeley Brewing Company. 

88 Q. In what capacity? 

A. I ain the brewer. 

89 Q. How is the pitching done there? 

A. We do it with the Gottfried machine. 

90 Q. Are you a chemist ? 

A. Oh, no. 

91 Q. Did you testify here before ? 

A. Yes, sir; a few weeks ago. 

92 Q. About the same matter ? 

A. Yes, sir. 

93 Q. The dates yon have given have been given from memory, 
have they? 

A. Yes, sir. 
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Wiliam Koelle. 


WILLIAM KOEHLE, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
‘ rogatories by Mr. BANNING: 


1 Q. State your name, residence, and occupation. 

A. William Koehle; my residence is Chicago, and my occupation 
is a brewer. 

2 Q. In whose employ are you now? 

A. I work for Mr. Gottfried. 
446 3 Q. How long have you been in the brewing business ? 
A. Eighteen years. 

{ Q. How long have you been in this country ? 

A. Sixteen years. 

5 Q. Did you ever pitch kegs and casks ? 

A. Yes, sir. 

6 Q. Did you ever pitch them in the old way? 

A. Yes, sir. 

7 Q. Did you ever pitch them in the way with the machine? 

A. Yes, sir. 

8 Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion for pitching kegs and casks, and have you ever used that in- 
vention ? 

A. Yes, sir. 

9 Q. State in which way you get the best results in pitching. 

a A. The best way is the new way—by the machine. 

10 Q. State in which way you can pitch kegs and casks the fastest. 

A. The new way. 

11 Q. How much faster? 

A. When I pitch one by hand then I pitch five by machine. 

12 Q. State in which way the kegs and casks are used up the 
fastest. 

A. The old way. 

13 Q. How much faster are they worn out? 

A. About four or five times faster. 

14 Q. How much pitch is required to repitch a quarter-barrel 

keg by the machine? 
447 A. By the pitching machine a pint and a half, and by the 
old way a quart. 

15 Q. And how much is required to repitch a thirty-barrel cask 
by the machine? 

A. By machine about four gallons, and by the old way about six 
gallons. 


(Counsel for defendants objects to the foregoing deposition as ir- 
relevant and incompetent, and, without waiving the exception, pro- 
ceeds, under protest, to cross-examine.) 
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Cross-examination by Mr. PARKINSON: 


16 Q. Where did you first work when yon came to this country ? 
A. At Huck’s Brewing Company, in Chicago. 

17 Q. In what capacity ? 

A. Everything, when I came to this country. Sometimes I 


worked outside and sometimes in the cellar—every place. 


18 Q. Did you work at pitching ? 
A. Yes; I did. 
19 Q. What vear did you begin working at Huck’s brewery, and 


how long did you stay ? 


A. In 1868; and I stayed there and pitched till the big fire in 


1871, I guess. 


20 Q. Then where did you work? 
A. Then I worked out in Bartholomae and Leicht’s. 
21 Q. How long did you work there ? 
A. I worked there from ’72 to ’77. 
22 Q. What work did you do there? 
A. I was the kettleman and the first man in the cellar. 
23 Q. Did you also do pitching when they were pitching ? 


448 A. Yes, sir; we always must get out when they began to 


pitch—all the cellar boys. 
24 Q. You say the pitching was done by hand or by machine? 
A. We pitched by machine—Gottfried’s patent. 
25 Q. Where did you work next? 
A. At Gottfried’s. 
26 Q. And have worked there ever since? 
A. Yes, sir. 
27 Q. In what capacity have you worked there ? 
A. First man in the cellar. 
28 Q. And you have helped do the pitching have you ? 
A. Yes, sir. 
29 Q. What are you paid as a salary? 
A. Seventy dollars a month. 


Adjourned until Tuesday morning, July 10, at nine o’clock a. m. 


Met Tuesday morning at nine o’clock, pursuant to adjournment. 


Joseph Meier. 


JOSEPH MEIER, a witness, produced, sworn, and examined on the 


part of the complainant, testifies as follows in answer to interroga- 
tories by Mr. BANNING: 


1 Q. State your name, residence, and occupation. 
A. Joseph Meier; my residence is Chicago, and I am a cooper. 
2 Q. How long have you been in the business of a cooper ? 


449 A. Twenty-three years. 


3 Q. Where—in this country or in the old country ? 
A. I commenced in this country and learned in this country. 
4 Q. Where are you now employed ? 
A. For Bartholomae and Leicht. 
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5 Q. In what capacity ? 

A. I am their cooper there. 

6 Q. How long have you been their cooper ? 

A. Since I learned my cooper trade—twenty-three years. I was 
with the old man before the fire. 

7 Q. You have been with this firm or this brewery all the time? 

A. Yes, sir. 

8 Q. Have you ever had any experience in pitching kegs and casks? 

A. Yes, sir. 

9 Q. How many years? 

A. Since I commenced the cooper trade. 

10 Q. Did you ever pitch in the old way? 

A.. Yes, sir. 

11 Q. Describe how you did it. 

A. Well, we burned them up with a hot iron; that is the way we 
did before we got the machine. 

12 Q. Did you take the heads out ? 

A. Yes, sir; and put a red-hot iron in to heat them. 

13 Q. Did you ever pitch with a machine ? 

A. Yes, sir. 

14 Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion, namely, the application of heated air under blast to the inte- 

rior of kegs and casks for the purpose of pitching them by 
450 means substantially as described in their patent of May 3, 
1864, and have you ever used that invention ? 

A. Yes, sir. 

15 Q. In which way of pitching do you get the best results? 

A. With the machine. 

16 Q. Please explain why. 

A. Because pitching with the machine there will be a saving of 
the barrel, a saving of time and work, and the work is a good deal 
better than with hand; the machines make the pitch more smooth 
and it keeps longer; you don’t need so much pitch neither. 

17 Q. How much less pitch does it take in pitching by machine 
than by hand for quarter-barrel kegs? 

A. It takes about a pint in a new keg—not quite a pint—and in the 
old way it takes pretty near a quart. 

18 Q. How much does it take in a thirty-barrel cask to repitch it? 

A. It won’t take very much; with the machine it will take about 
half a gallon; some we pitch without putting in new pitch, because 
the pitch never gets burned out with the machine. The old way it 
will take about a gallon and a half or two gallons. 

19 Q. How much for repitching a quarter-barrel keg by the ma- 
chine? 

A. Well, it is very little; I can’t say exactly; about half a pint— 
that is, by machine. By hand it will take from over a quart, be- 
cause it burns out so much. 

20 Q. In which way are the kegs used up the fastest ? 
451 A. If you pitch them by hand. 
21 Q. How much faster? 
A. Well, about about two or three times faster. 
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22 Q. Do you mean that there is two or three times as much wear 
and tear on a keg and cask? 


(Objected to as leading.) 


A. Yes; sure. 

23 Q. In which way can you pitch the fastest ? 

A. With the machine. 

24 Q. How much faster ? 

A. Oh, three times faster or pretty near four times. 

25 Q. In what way are the kegs and casks injured in pitching in 
the old way ? 

A. Because they burn up too much; they burn up too much 
where the fire comes out, and then on the bottom—the pitch will be 
stiff on the bottom and gets fast there, and they never can rinse it so 
well as by machine. 

26 Q. Did you ever see or use what is known as the pitching 
pan? 

A. I never saw pitching with the pan. 

27 Q. State how much, in your opinion, the Gottfried and Holbeck 
invention alone is worth to any brewer, who uses it in the regular 
and ordinary way, in money per keg and cask, if anything, over the 
old way of pitching? 

(Objected to as speculative and as otherwise incompetent and 
irrelevant.) 

A. Well, I think it will save on a barrel about thirty or thirty- 
five cents, pitching by the machine than with hand, a year, and for 

a cask it is one-half so much—that is, about six or seven dol- 
452 lars in a year, and they have to be pitched only once. 
28 Q. In pitching by hand in the old way did you ever 
know of any accidents to happen? 

A. Oh, yes; you get a good deal more hurt pitching by hand. 

29 Q. Did you ever know of any man getting hurt? 

A. Sure I did. 

30 Q. Of your own knowledge ? 

A. Yes, sir. 

31 Q. Did you ever know of casks being burned up and destroyed 
in pitching by the old way? 

A. They didn’t do it by me, but I can say what others told me. 


(Counsel for defendants objects to the foregoing deposition as irrel- 
evant and incompetent, and, without waiving the exception, pro- 
ceeds under protest to cross-examine.) 


Cross-examination by Mr. PARKINson: 


32 Q. Whom did you ever see hurt in pitching by hand? 

A. I can’t tell exactly ; it was once at Bartholomae and Roessing’s; 
I pitched there a good many times, and we had had that day a 
pretty hard wind, and the man could not get a fire out any more, 
and so he had to turn the barrels over, and the fire caught him on 
the clothes and burned pretty near all his clothes up; that is what 
I know, and it burned him on the hand too. 
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MASTER: 


33 Q. Who was this? 
A. That was Bartholomae himself—Frank Bartholomae. 


Mr. PARKINSON: 


453 34 Q. What were you doing there when this took place? 

A. I was not over there at first, but when he was burned 
he came over to Mr. Huck’s, and he told us to go over there, and we 
had to go over and pitch because he was afraid to commence again 
on it. 

35 Q. Now, whom did you ever see hurt when you were present 
yourself? 

A. Well, I can’t tell the men, as that was a good many times: 
some were burned on the foot and some on the hand, but it is a hard 
thing to tell the names; I don’t know that myself. 

36 Q. Did you see them get burned yourself? 

A. Yes, lots of times. 

37 Q. Can you state the name of a single man that got hurt? 

A. That isa hard thing, as that was before the war, and it isa 
hard thing to tell. 

38 Q. How long have you been a cooper? 

A. Since twenty-three years. 

39 Q. Have you worked in the brewery trade all that time? 

A. Yes, sir; all that time. 

40 Q. Where did you work first? 

A. Only by the old man’s, John A. Huck’s. 

41 Q. In what years? 

A. You might count that back yourself. It is twenty-three years 
ago since I commenced there ; that is before the fire. 

42 Q. You stayed there how long? 

A. Twenty-three years; up to the big fire and after the 
454 ‘big fire Mr. Bartholomae and Leicht started that same busi- 
ness on the North Side, and | commenced there again. 

43 Q. Have you been with Bartholomae and Leicht ever since the 
fire ? 

A. Yes, sir; because Mr. Bartholomae was in that business and 
Mr. Leicht came in before the fire—about fourteen days before the 
fire. 

44 Q. Ever since you have been with Bartholomae and Leicht 
they have done their pitching by machine? 

A. Yes, sir. 

45 Q. Their kegs and all their casks? 

A. Yes, sir. 

46 Q. Have you worked at the pitching each year? 

A. Yes, sir; from one year to the other. 

47 Q. Who else besides you has been employed in pitching there ? 

A. A good many; justas they got them in. They change a 
goud many times, but I have been there all the time. You know 
you can use any men to pitch by the machine—hostlers or any 
others. 
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48 Q. How many kegs do they buy a year at Bartholomae and 
Leicht’s? 

A. That is a hard thing for me to tell you, because I never asked 
them ; I see lots coming in, but I can’t tell how much. 

49 Q. Do you know how many they keep on hand ? 

A. Between three and four thousand. 

50 Q. But you can’t tell how many they buy each year ? 

A. No; I can’t say that exactly; they buy lots of them. No, I 

can’t tell ; I must tell a story if I tell that. 


455 51 Q. You have no personal knowledge of the number 
bought? 
A. No 


52 Q. You testified here a few weeks ago about the same matters 
that you are testifying to now, did you? 

A. Yes, sir. 

53 Q. You came up here and made these same statements ? 

A. Yes; I did. 

54 Q. How long have you known Mr. Goottfried ? 

A. I have known Mr. Gottfried—I never spoke with him, but I 
knew him; and Mr. Holbeck, I knew him as soon as he came out 
with the machine; and Mr. Gottfried, I never knew him before to 
speak — since he came up tothe brewery. I neverspoke with him, 
but I knew him; and Mr. Holbeck was a good many times around 
the brewery. 

55 Q. When was it Mr. Gottfried first came to the brewery and 
talked with you? 

A. Well, that is six or seven weeks ago. 


Casimer Thienger. 


CASIMER THIENGER, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
rogatories by Mr. Banning: 


1 Q. State your name, residence, and business. 
A. Casimer Thienger; my residence is 117 Lincoln avenue, Chi- 
cago, and I am a brewer. 
2 Q. How long have you been a brewer ? 
456 A. Well, it is over twenty-five years. 
3 Q. How long in this country ? 
A. Twenty years. 
4 Q. What country did you come from? 
A. Germany. 
5 Q. Did you ever pitch kegs and casks? 
A. Yes, sir. 
6 Q. Did you ever pitch them in the old way by taking out their 
heads ? 
A. Yes, sir. 
7 Q. Did you ever pitch with the machine? 
A. Yes, sir. 
8 Q. Where are you now employed ? 
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A. I am employed in the Bartholomae and Leicht Brewing Com- 
pany. 

9 Q. How long have you been with them ? 

A. Over five years. 

10 Q. Are you acquainted with the Gottfried and Holbeck inven- 
tion for pitching kegs and casks by means substantially as described 
in their patent of May 3d, 1864, and how have you used it? 

A. Yes, sir; I used it many times. 


re 11 Q. In which way of pitching do you get the best results ? 
A. By machine. 
12 Q. Please explain why. 
A. Because by hand pitching the barrels burn too much on the 
bottom and on the head and then the pitch can’t stay and don’t 
stick, but by machine it all gets smooth ; the heat is all the 
457 same in the whole barrel; it makes no difference whether it 
is a keg or a cask, the pitch all gets smooth. 
13 Q. In which way are the kegs used up the fastest ? 
A. By hand. 
14 Q. How much faster are they used up by hand pitching? 
A. Well, two or three times faster. 
15 Q. In which way can you pitch the fastest ? 
A. In the new way. 
16 Q. How much faster? 
i A. Three times faster. 


17 Q. About how many kegs can you pitch in a day with six men, 
in the old way ? 
. A. About a hundred and fifty to two hundred. 
18 Q. And about how many can you pitch with the same number 
of men in a day with the machine? 
A. Nine hundred. 
19 Q. Did you ever see or use what is called the pitching pan? 
A. | saw it once, but I don’t like it; it is worth nothing? 
20 Q. Where did you see it? 
A. In Chicago. 
21 Q. At what brewery? 
A. Otto Bierlie’s. 
22 Q. Did you see it work? 
A. Yes, sir; I worked it myself. 
23 Q. How did it work? 
A. It was worth nothing; it takes too long. 
24 Q. How long does it take? 
A. It takes twice as long to get the heat in. 
458 25 Q. State how much, in your opinion, the Gottfried and 
Halbeck invention alone is worth to any brewer who uses it 
in the usual and proper way, per keg and per cask, over the old way 
of pitching. 
(Objected to as speculative and as otherwise incompetent and irrele- 
vant.) 


A. Well, it is worth for every keg thirty-five cents a year, and for 
casks six or seven dollars. 
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26 Q. When you say it is worth thirty-five cents per year per keg 
do you mean for one or two pitchings? 

A. Well, I say you pitch kegs twice a year and casks you pitch 
once. 

27 Q. How much is this machine worth, in your opinion, in pitch- 
ing casks over the pitching pan? 

(Objected to as speculative and as otherwise incompetent and irrele- 
vant.) 


A. The pitching pan is worth nothing. 

28 Q. Did you ever know, of your own knowledge, of casks being 
burned up when pitched by the old way? 

A. Yes; I have seen that many times. I have seen many times 
the head fall in and the man burn his face and his clothes and 
everything, and has to stay out three or four months in the hospitals ; 
sometimes it burns his face and sometimes his hands; I have seen 
many times that. 

29 Q. Did you ever know of any accident to happen in pitching 
by the machine? 

A. No; I didn’t. 

459 (Counsel for defendants objects to the foregoing deposition 
as irrelevant and incompetent, and, without waiving the ex- 
ception, proceeds, under protest, to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


30 Q. During all the time you have been at Bartholomae and 
Leicht’s have you been engaged in pitching whenever they have 
pitching to be done? 

A. No; I helped them; I was not engaged; I helped them. 

31 Q. How many machines do they use? 

A. Just one. 

32 Q. How many kegs do they put on it at a time; do fhey have 
two or three spouts? 

A. Two. 

33 Q. Where did you work before you went to Bartholomae and 
Leich t's? 

A. I worked over in Seipp’s brewery. 

34 Q. During what years? 

A. Over twelve years I worked there. 

30 Q. What was your position there? 

A. I worked in the brewery, and I had to help to pitch; I pitched 
many times. 

36 Q. Did you ordinarily help pitch when they were pitching 
there ? 

A. No; not every time, but many times. 

37 Q. Where did you work before that? 

A. Before I came to Seipp’s I didn’t work in this country. 

38 Q. You worked abroad ? 

A. Yes, sir; in Germany. 
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39 Q. Did you help pitch kegs by hand there? 
460 A. Yes,sir; I didn’t use the machine in Germany ; I didn’t 
see one. 

40 Q. Did you work at Seipp’s before they had a machine there ? 

A. Yes, sir. 

41 Q. Did you help pitch kegs there ? 

A. I helped pitch kegs and casks, too. 

42 Q. Can you tell how many kegs they buy a year at any of the 
breweries that you have worked in? 

A. No; I can’t tell that. 

43 Q. Can you tell how many kegs they kept? 

A. No; I can’t tell that; sometimes they buy three times — more, 
and sometimes not so many as other years; that all depends upon 
the business. 

44 Q. You have nothing to do with the buying of the kegs? 

A. No; I have nothing to do with that; I just can tell that he 
has to buy lots more than before he got the machine. 

45 Q. With the machine used at Bartholomae and Leicht’s do you 
put on a bigger pipe when you are going to pitch casks? 

A. Yes, sir; we have a larger pipe. 

46 Q. How was it with the machine that they used at Seipp’s 
when you went there; did they have a big pipe? 

A. Yes, sir; for casks; but for pitching kegs we had a small pipe. 

47 Q. When you were going to pitch casks you took off the small 
pipe and put on the big one? 

A. Yes, sir; and we put on another top on the furnace. 
461 48 Q. It is the same at Bartholomae and Leicht’s ? 


MASTER: 


49 Q. You have referred to accidents that have taken place in 
hand pitching; did you see those yourself? 

A. Yes, sir; I saw them many times myself. 

50 Q. At what breweries? 

A. In Seipp’s and in Brand’s, too. 

51 Q. Were you present when the men were hurt, or did you see 
them after they were hurt? 

A. I saw them when they were hurt and after that, too. 

52 Q. Did you see them when they were pitching and when the 
fire came out and burned them ? 

A. Yes, sir. 

53 Q. At these three breweries that you have mentioned ? 

A. I worked at over three; at Brand’s and Seipp’s and Bartholo- 
mae and Leicht’s, and I worked at Sand’s Brewing Company before 
the fire, and Bierlie’s brewery, too. I have seen no one hurt in 
Bierlie’s, but I have in Seipp’s and Sand’s, and in Germany, too. 


Mr. PARKINSON: 


54 Q. What years did you work in Sand’s brewery ? 
A. It was in ’69. 
55 Q. What year did you work in Bierlie’s? 
A. In 1868. 
40—294 
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56 Q. How was the pitching done in this brewery. 
A. We pitched by hand there. 
57 Q. Was that in Chicago? 
A. Yes, sir; before the fire. 
462 58 Q. Did you help do the pitching in these breweries? 
A. Yes, sir. 


Redirect examination by Mr. BANNING: 


59 Q. You said that he bought more kegs after he got the ma- 
chine than before? 

A. No; I say he bought more before he had the machine. 

60 Q. Is that what you mean? 

A. Yes, sir. 


(Counsel for defendants objects to the foregoing deposition as irrel- 
evant and incompetent,and, without waiving the exception, proceeds, 
under protest, to cross-examine.) 


Recross-examination by Mr. PARKINSON: 


61 Q. What did you have to do with buying the kegs ? 

A. I have nothing to do with that. 

)2 Q. How many did they buy before they got the machine? 

A. Lots more than when we had the machine. 

63 Q. That is not an answer to my question. State how many 
they bought before and how many they bought after per year, if 
you can. 

A. He bought twice— more before we had the machine than after ; 
I can’t tell the number; that is not my business. Some years he 
bought a thousand, some years eight hundred, but I don’t know 
exactly how many; I have nothing to do with that. 


463 Ferdinand Steiner. 


FERDINAND STEINER, a witness produced, sworn, and examined 
on the part of the complainant, testified as follows in answer to in- 
terrogatories by Mr. BANNING: 

1 Q. What is your name, residence, and business ? 

A. My name is Ferdinand Steiner; my home is Chicago, and my 
business is a brewer. 

2 Q. How long have you been in the brewing business? 

A. I have been in the brewing business over thirty years. 

3 Q. In this country or the old country ? 

A. In the old country and this country. 

4 Q. How long have you been in this country ? 

A. Thirty years. 

5 Q. Where are you now employed ? 

A. In Gottfried’s Brewing Company. 

6 Q. How long have you been employed there ? 

A. That is, next month three years. 

7 Q. Did you ever pitch kegs and casks? 

A. Yes, sir; I did. 
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8 Q. Did you ever pitch them in the old way ? 

A. Yes, sir. 

9 Q. Did you ever pitch them with Gottfried’s machine? 

A. Yes, sir; twenty years ago, in Seipp’s. 

10 Q. Do you mean that you pitched kegs with Gottfried’s ma- 
chine twenty years ago? 

A. We pitched big casks at that time at Seipp’s. 

11 Q. In which way of pitching did you get the best results? 

A. With the machine. 

12 Q. Explain how and why. 

A. Well, the casks hold longer; you can do more work; you 

don’t need so much pitch, and the pitch keeps better. 
464 13 Q. How much faster can you do the work? 
A. About four times faster with the machine. 
14 Q. In which way do the kegs and casks wear out the fastest? 


A. The kegs and casks wear out the fastest in pitching by hand, 


because there is all the time fire in it. 

15 Q. How much faster ? 

A. If you pitch with hand the kegs get broken and burned in 
three or four years’ time; it will go three or four times longer with 
the machine. 

16 Q. How much pitch does it take to repitch a quarter-barrel keg 
with the machine? 

A. Well, it takes—I guess it don’t take a pint, because the pitch 
runs out and you use not a pint. 

17 Q. How much in the old way? 

A. Pretty near a quart. 

18 Q. How much pitch doées it take to repitch a thirty-barrel cask 
with the machine? 

A. It takes about a gallon and a half. 

19 Q. And how much by hand? 

A. It takes from two and a half to three gallons. 

20 Q. Did you ever see casks burned up in pitching in the old 
way ? 

A. I did; yes, sir. 

21 Q. Where? 

A. In Chicago, in Schmids, Katz and Levant’s brewery before the 
fire. 

22 Q. Did you ever see anybody get hurt in pitching by the old 
way? 

A. Yes, sir. 

23 Q. Did you see them yourself? 
465 A. I saw them myself. 

24 Q. Did you ever see any accidents happen in pitching 
with the machine? | 

A. Not as I know of. 


(Counsel for defendants objects to the foregoing deposition as 
irrelevant and incompetent, and, without waiving the exception, 
proceeds, under protest, to cross-examine.) 


ret 
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Cross-examination by Mr. PARKINSON : 


25 Q. What brewery did you first work at in this country? 
A. In New York, in Erbert Riche’s, about thirty years ago; it is 
at number- 55 and 57 Forsythe street. 
26 Q. Did you ever do the pitching there ? 
A. Yes, sir; by hand. 
27 Q. What was your regular business there? 
A. I made the beer at that time; I was at the kettle. 
28 Q. Where did you work next? 
A. Next I went to Chicago and then I worked in Seipp’s brewery ; 
it was Seipp and Lehman’s at that time. 
29 Q. They were pitching by hand? 
A. Yes, sir. 
30 Q. Did you help pitch by hand? 
A. Yes, sir. 
31 Q. What was your regular employment there ? 
A. I was in the cellar the first two months. 
32 Q. How long did you stay at Seipp’s? 
A. I was two years in Seipp’s steady. 
33 Q. Then where did you work ? 
466 A. In Schmitz, Katz and Levant’s. 
34 Q. How long and what years? 
A. That was in the year 1856, I guess. 
35 Q. How long did you stay at Schmitz, Katz and Levant’s? 
A. A year and a half. 
36 Q. What were you employed on there? 
A. I was foreman. 
37 @. Did you help to pitch ? 
A. Yes, sir; I sometimes helped, and sometimes I did not work 
at anything at all. 
38. Where did you work next? 
A. Next I worked at Racine, in Frei’s brewery. 
39 Q. How long did you work there? 
A. Seven months. 
40 Q. What were you doing? 
A. I had a business, and me and my partner could not agree. 
41 Q. Then where next? 
A. I came to Chicago again. 
42 Q. And whom did you work for? 
A. For Bartholomae and Roessing. 
43 Q. Through what years did you work for them ? 
A. It was in ’66 or ’67. 
44 Q. What did you do? 
A. I was in the kettle again, and afterwards I came to the cellar. 
45 Q. Did you help pitch ? 
A. Yes, sir. 
46 Q. Pitch by hand? 
A. No, with the Gottfried machine. 
47 Q. Where did you work next? 
467 A. Next afterwards I worked by Schoenhoffer’s about nine 
or ten months. 
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48 Q. Is that in Chicago? 

A. Yes, sir. 

49 Q. What did you do there? 

A. I worked in the cellar. 

50 Q. Did you help pitch? 

A. Yes, sir. 

51 Q. Did they pitch by hand? 

A. They pitched by machine. 

52 Q. Where did you work next? 

A. Then I worked in the liquor and wine business a year for 
Gage and Brother. 

53 Q. What was the next brewer that you worked for? 

A. Holland and Kitche’s,in Naperville, thirty miles from Chicago. 

54 Q. How long did you work there? 

A. One year. 

55 Q. What year? 

A. I haven’t my book here ; if I had I could tell you that, but I 
don’t know the year. 

56 Q. State as near as you can. 

A. That was—let me see—no, I don’t know the year. 

57 Q. Was it before the Chicago fire ? 

A. It was after the Chicago fire; no, it was before the Chicago 
fire, because it was after the war in the old country between Ger- 
many and France. 

58 Q. What work did you do there at Naperville? 

A. I was foreman there. 

59 Q. How was the pitching done there? 
468 A. We done it by hand, because we had no machine. 
60 Q. Where did you work next? 

A. Next I came to Chicago again and worked for Seipp in the 
malt-house. 

61 Q. Where next? 

A. Next I went to the Union Brewing Company, in the malt- 
house, and we pitched there by machine. 

62 Q. Did you help to pitch with the machine there? 

A. Yes, sir. 

63 Q. Where did you work next? 

A. Next—let me see; I came to Gottfried’s, and I am working for 
him now. 

64 Q. What are you doing there? 

A. | am working in the fermenting-room. 

65 Q. Do you have anything to do with the pitching? 

A. Yes, sir; everybody has to help there, pitching the big casks. 

66 Q. Can you tell how many kegs they buy a year in any of the 
breweries that you have been in? 

A. No, sir; I could not. 

67 Q. Do you know how many kegs they keep on hand at any of 
the breweries ? 

A. Well, they keep over a thousand—three thousand—all the time; 
they must have so many; maybe they have more. 

68 Q. You only guess? 
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A. Yes; that is all. 

69 Q. You don’t know the number? 

469 A. No; I can’t tell the number. 

70 Q. You were up here and testified about this same mat- 
ter some weeks ago, did you? 

A. Yes; sir. 

August Loeffel. 

Aucust LoEFrFret, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
rogatories by Mr. BANNING: 

1 Q. State your name, residence, and occupation. 

A. August Loeffel; my residence is Chicago, and my business is 
a cooper and brewer. 

2 Q. How long have you been a cooper and brewer ? 

A. I am in that business for the last twenty-two years. 

3 Q. How long in this country? 

A. Since 1861. 

4 Q. Where are you now employed ? 

A. At Gottfried’s. 

5 Q. How long have you been there ? 

A. I am there about eleven and a half years. 

6 Q. Did you ever pitch kegs and casks ? 

A. Yes, sir. 

7 Q. Did you ever pitch them in the old way by taking out their 
heads ? 

A. Yes, sir. 

8 Q. Did you ever pitch with the Gottfried machine? 

A. Yes, sir. 

9 Q. State in which way of pitching the best results are obtained. 

A. Pitching by machine. 

470 10 Q. Explain how and why. 

A. The casks and kegs will hold three times as long as it 
does in pitching by hand; and, another thing, pitching by hand the 
pitch never stays as it does pitching by machine. As long as you 
have out the head and drive on the hoops the pitch will get hard, 
and you never have the work done in the time that you do it by 
the machine. With the machine the work is done in a minute and 
a half, but in pitching by hand it takes so much time that the pitch 
gets so cool that it is like thick molasses. 

11 Q. In which way can you pitch the fastest ? 

A. By machine. 

12 Q. How much faster ? 

A..Six men—that is, coopers—can pitch a hundred and fifty a day 
in the old way, and that is a good day’s work. If you take one man 
that knows how to pitch by the machine, and the others you can 
take off of the street, I can pitch a thousand with the same number 
of men. 

BQ Did you ever see casks burned up in pitching by the old 
way * 

A. Yes, sir. 
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14 Q. Where? 

A. In Downer and Bemis’. 

15 Q. Did you ever see anybody get hurt in pitching that way? 

A. I know a fellow that got hurt, but he is dead now; I saw 
him and was working with him at that time. 


471 16 Q. Did you ever know an accident to happen in pitch- 
ing by the machine? 
A. No, sir. 


(Counsel for defendants objects to tle foregoing deposition as irrel- 
evant and incompetent, and, without waiving the exception, proceeds, 
under protest, to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


17 Q. Where did you first work in this country ? 

A. For Sands and McGreby. 

18 Q. In Chicago? 

A. Yes, sir. 

19 Q. What year? 

A. In 1861. 

20 Q. How long? 

A. I worked there nine months. 

21 Q. They pitched by hand ? 

A. Yes, sir. 

22 Q. What were you employed for there? 

A. As a cooper. 

23 Q. Where were you next employed ? 

A. Next in Downer and Bemis’ brewery. 

24 Q. How long were you there? 

A. I was there from ’64, when I came back from the army, and 

stayed there until ’71 or ’72, in the middle of thesummer ; about six 

and a half years. 

25 Q. How were you employed there ? 

A. As a cooper. 

26 Q. How did they do the pitching there? 

A. At the beginning we pitched by hand; we had no machine, 
but afterwards we got a machine. 

472 27 Q. After they got the machine, did you help about the 
pitching ? 

A. Yes, sir; that was our business. 

28 Q. Where did you work after that ? 

A. After I left Downer and Bemis’ I went up to Seipp’s. 

29 Q. How were you employed there ? 

A. Cooper. 

30 Q. How long? 

A. Nine months. 

31 Q. Did you help about the pitching here? 

A. Yes, sir. : 

32 Q. What year was that? 

A. 1872 up to ’73. 

33 Q Where were you employed next? 
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A. At Gottfried’s. 
34 Q. And have you been there ever since? 
A. Yes, sir. 
30 Q. How are you employed there? 
A. As a cooper. 
36 Q. Have you helped about the pitching there all the time? 
A. Yes, sir; that is my real business. 
37 Q. Can you tell how many kegs they buy a year in any of the 
breweries that you have been in ? 
A. I never inquired myself how many they buy and how many 
they have on hand. 
38 Q. You have nothing to do with the buying ? 
A. No, sir. 
39 Q. And no means of knowing how many they keep on 
hand? 
473. A. No, sir. 
40 Q. Did you come up here and testify about the same 
matters some weeks ago? 
A. Yes, sir 


Frank Walther. 


FRANK WALTHER, a witness produced, sworn, and examined on 
the part of the complainant, testified as follows in answer to inter- 
rogatories by Mr. BANNING: 


1 Q. State your name, residence, and occupation. 

A. Frank Walther; I live on Elston avenue, Chicago, and am a 
brewer. 

2 Q. State if you ever practiced the trade of a cooper? 

A. I did. 

3 Q. Are you a practical cooper as well as a brewer? 

A. Yes, sir. 

4 Q. How long have you been a cooper and brewer? 

A. l am in the business since twenty-five years. 

5 Q. In this country, or in the old country? 

A. I have been in the old country and in this country. 

6 Q. How long in this country? 

A. About twenty years. 

7 Q. Where are you now employ ed? 

A. In Brand and Company’s. 

8 Q. What is your position with Brand and Company? 

A. I am foreman there. 

9 Q. Have you ever had any experience in pitching kegs and 
casks ? 

A. Yes, sir. 
474 10 Q. How much? 
A. Oh, thousands of them. 

11 Q. Did you ever pitch them in the old way ? 

A. Yes, sir. 

12 Q. Did you ever pitch them with the Gottfried machine? 


A. Yes, sir. 
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13 Q. State in which way of pitching you get the best results. 

A. On the machine. 

14 Q. In what respect ? 

A. You save a good deal in the hogsheads and kegs; you don’t 
need to take the heads out and a good deal of work you save. 

15 Q. In which way are the kegs and casks used up the fastest ? 

A. When you pitch by hand. 

16. Q. How much faster are they used up? 

A. A good deal. 

17 Q. I mean how much faster are the kegs destroyed or used up 
in pitching by the old way than by the machine? 

A. Well, they hold about three times longer than if you pitch 
them by hand. 

18 Q. Do you mean that there is about three times as much wear 
and tear upon the kegs or casks in pitching the old way as in pitch- 
ing by the machine? 

(Objected to as leading.) 

A. Yes, sir. 

19 Q. How much faster can you pitch by the machine? 
475 A. You can pitch three times more than by hand. 

20 Q. State in which way of pitching the most pitch is 
used. 

A. When you pitch by hand. 

21 Q. Did you ever see or use what is known as the pitching pan 
that is introduced into the cask through the man-hole ? 

A. Yes, sir; I had them once. 

22 Q. Where? 

A. At La Salle, Illinois. 

23 Q. Did you ever help to pitch casks with that pan ? 

A. Oh, yes. 

24 Q. State, in your opinion, how much the Gottfried and Hol- 
beck invention alone is worth to any brewer using it in the ordinary 
and usual way per keg over the old way of pitching. 


(Objected to as speculative and as otherwise incompetent and ir- 
relevant.) 


A. Well, I will make my figure at about thirty or forty cents a 
year of two pitchings. 

25 Q. How much is it worth per cask ? 

(Objected to as speculative and as otherwise incompetent and ir- 
relevant.) 


A. I think it is worth about five orsix dollarsa year of one pitch- 
ing. I mean that you save by it that much in the pitching. 
26 Q. Is it worth that much over the pitching pan? 
A. With the pitching pan—you can’t pitch kegs with it and you 
can’t pitch casks so good. The pitch drops in the fire and does 
not get loose enough. That is why we gave it up and got 
476 Gottfried’s machine. 
27 Q. In pitching by the old way did you ever see any 
casks burned or destroyed ? 
41—294 
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A. Of course, vou burn them every time you turn them around 
where the fire comes. 

28 Q. I mean entirely burned up and ruined? 

A. Yes, sir; after we had them five or six years. 

29 Q. Did you ever see anybody get hurt in pitching by the old 
way? 

A. I only know of one person in the old country where the heat 
came out, but it was the cooper’s fault; when you can’t make the 
cask hot enough you raise so much steam that the head flies out and 
hits the men. 


(Counsel for defendants objects to the foregoing deposition as 
irrelevant and incompetent, and, without waiving the exception, 
proceeds, under protest, to cross-examine.) 


Cross-examination by Mr. PARKINSON: 


30 Q. Where did you first work in this country ? 

A. In New York. 

31 Q. At what brewery and during what time? 

A. At five or six—in Rupert’s and Wingen’s, and I worked in 
Schneider’s brewery, at Williamsburg, and in Sneidebaker’s brewery, 
and on Staten Island, and in some more places—three or four more. 

32 Q. Through what years was that? 

A. About twenty years ago—or fifteen. 

33 Q. How was the pitching done in those breweries when you 

were there? | 

477 A. We pitched by hand; the puncheons were smaller and we 

could handle them easier; if we had to pitch the sixty-barrel 
Se, it would have been different. At that time they only 
1ad the smaller casks, and it was not so much trouble, but they had 
to take the hoops off and take the heads out the day before and set 
them away to dry, and then pitch them and put the heads in and 
draw the hoops down, but when you have the machine you get the 
fire in and dry them up and have no trouble with hoops at all, and 
put them back in the cellar again and use them. 

34 Q. Where did you work next after you left New York? 

A. In Chicago; at Sands’ brewery. 

35 Q. What years? 

A. In 1865 or ’67. 

36 Q. Where did you work next? 

A. I was foreman in St. Louis, where [ used this pitching pan, and 
then I was out in Keeley’s brewery three years. 

37 Q. How long were you at St. Louis; what years ? 

‘A. Before the fire; nearly twelve years ago. 

38 Q. How long were you there? 

A. Three years. 

39 Q. Up to about ’71? 

A. Yes, sir; right after the fire I came here to Chicago to Keeley’s 
brewery. 
40 Q. You saw the pitching done at St. Louis? 
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A. Yes, sir; we had that pan and when the machine came up we 
got it. 
478 41 Q. During the time you were at St. Louis how were the 
kegs pitched ? 
A. By hand. 
42 Q. And during what time were the casks pitched by the pan? 
A. For two years. 
43 Q. After you got the Gottfried machine you pitched the casks 
on that? 
A. Yes, sir; the kegs and casks. 
44 Q. You did the pitching then, did you? 
A. I was the commander. 
45 Q. Where did you work next? 
A. On the south side, in Keeley’s brewery; it was owned by 
another man then. 
46 Q. How long did you work there? 
A. Three years. 
47 Q. What was your position ? 
A. Foreman. 
48 Q. How was the pitching done there? 
A. By the machine. 
49 Q. All the time you were there? 
A. Yes, sir. 
50 Q. Did you do the pitching there? 
A. Yes, sir; I always was along. 
51 Q. Where did you work next? 
A. Since that time I have been at Brand’s. 
52 Q. What is your position there ? 
A. Foreman. 
53 Q. Do you help about the pitching? 
A. Yes, sir; we have another machine there—the superheated 
steam machine. 
54 Q. Do you pitch kegs with it? 
479 A. New kegs we do, but not the old ones; the steam is not 
dry enough. 
55 Q. It is dry enough if it gets hot enough ? 
A. Yes, sir. 
56 Q. Do you know how — a temperature you get the steam up 
to? 
A. I never looked how high it was, but when it is blue it is hot 
enough. 
57 Q. How long have you used that superheated steam ? 
A. This is the second year, but it is all ‘to pieces now. 


MASTER: 


58 Q. How are you pitching your kegs ? 

A. We pitch kegs with that, too, but it ain’t very good for kegs; 
it is only good for new kegs. 

59 Q. Do you use it for all kegs? 

A. Yes,sir; but you have much trouble about pitching them. 
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Mr. PARKINSON : 

60 Q. What kegs you pitch you pitch on that machine, do you ? 

A. Yes, sir; but that has nothing to do with Gottfried’s machine. 

61 Q. Before you used this superheated steam at Brand’s brewery 
you used the Gottfried machine ? 

A. Yes, sir; we had that along time; at first we only pitched the 
casks with the superheated machine, but now we pitch everything 
with it. 

62. Do you know how many kegs they buy a year in any of the 
breweries you have been in ? 

A. Last year we bought ten thousand dollars’ worth. 
480 63 Q. In what brewery was that? 
A. In Brand’s. 

64 Q. How large a brewery is that? 

A. Seventy-five to eighty thousand barrels a year. 

65 Q. Do you know how many kegs they keep on hand? 

A. No; I can’t tell that. 

66 Q. Can you tell how many kegs they bought in a year in any 
of the other breweries you were in? 

A. No; we did not sell so much beer. 

67 Q. Do you know how many kegs they bought in these brew- 
eries of your own knowledge, or how many they keep on hand ? 

A. No, sir; I can’t tell that. 


Mathew Gottfried. 


MATHEW GOTTFRIED, the complainant, testified as follows in an- 
swer to interrogatories by Mr. BANNING: 


1 Q. You have testified before in these causes ? 

A. Yes; I have. 

2 Q. Look at this circular which has been marked “Circular A” 
and state what you know about it. 


(Objected to as incompetent and irrelevant.) 


A. This circular was handed to me about five or six years ago 
from Bartholomae and Leicht’s, and amongst other papers I handed 
it over to my attorneys, Messrs. Banning and Banning. 

3 Q. Look at this circular marked “Circular B” and state what 
you know about it. 


481 (Objected to as incompetent and irrelevant.) 


A. This is a circular from the United States Brewers’ Association, 
and it was one sent by mail to me, too—a copy of these circulars. 
They had a convention of this Brewers’ Association, and they passed 
a resolution and appointed a committee to find a way and means 
how to fight those patent sharks, as they called them at that time. 
They did not call them so in this circular. They appointed a com- 
mittee and the committee reported to the association, and then they 
printed a circuiar and sent around to all the brewers of the United 
States, and I received one of them. 


(Objected to as irrelevant and incompetent.) 
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4 Q. And this one that you received in that way? 

A. Yes, sir. 

5 Q. When did you first commence suits under your patent? 
(Objected to as irrelevant and incompetent.) 


A. It was the fall of 1876. 
6 Q. Where? 


(Objected to as irrelevant and incompetent.) 


A. In the city of New York and in the State of New Jersey. 
7 Q. Why did you not commence suits sooner? 


(Objected to as irrelevant and incompetent.) 


A. The title of the patent was not in such a shape that I could 
commence suits, because I assigned my part over to Holbeck when 
he started the Baltimore Pitching Machine Company, and that 

was in 1870, and I did not get right possession of it until the 
482 summer of 1876, and after that we engaged John H. B. La- 

trobe, of Baltimore, a patent attorney, and he commenced 
suits—I don’t know how many, I guess about twenty or twenty-five— 
down East at several places. 

8 Q. When did you eommence suits in Chicago ? 

A. A year after that, in 1877. They went on so slow down East, 
and I lost patience and came to Messrs. Banning and Banning, and 
we commenced suits here in Chicago in 1877. 


(Objected to as incompetent and irrelevant.) 


9 Q. When you say you did not get possession of the patent whom 
do you mean—yourself or yourself and Holbeck ? 

(Objected to as irrelevant and incompetent.) 

A. Myself—well, Holbeck always had a part of it; he always had 
a share, but I don’t know how much of the old patent he had when 
he was in the Baltimore Pitching Machine Company; but I didn’t 
have any part in it at that time. 

10 Q. Who had the controlling interest while the title was in the 
Baltimore Pitching Machine Company—Mr. Holbeck or the parties 
East ? 

(Objected to as incompetent, the title being of record.) 


A. The parties East. 
11 Q. Did they have that controlling interest until the patent was 


reassigned by the company or not? 
(Objected to as incompetent and irrelevant and also as leading.) 


A. They had the control of it—yes, sir—until it was reassigned 
to me. 
483 12 Q. Did the parties controlling the Baltimore Pitching 
Machine Company carry out the agreement and understand - 
ing on which the company was organized and under which the 
patent was assigned to it or not? 
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(Objected to as leading and as otherwise incompetent and irrele- 
vant.) 

A. No; they did not. 

13 Q. State whether they required you to pay money before you 
could get the patent back into your possession or not. 


(Objected to as incompetent and irrelevant.) 


A. Not that I recollect. 
14 Q. I mean you and Holbeck. 


(Objected to as irrelevant and incompetent.) 
A. As I remember, they asked Holbeck for money. 


15 Q. Did you not pay a large amount of money to Mr. Strom- 
berg to get the title back? 

(Objected to as irrelevant and incompetent.) 

A. Yes, we did; Stromberg owned a part—as I understand, one- 
third of Holbeck’s half interest—of the patent, and to make the title 


good we paid him, I suppose, five thousand dollars. 
16 Q. Was there any trouble with Stromberg to get that title 


back ? 
(Objected to as irrelevant and incompetent.) 
A. Yes; there was a good deal of trouble and conversation 


about it. 
17 Q. Was there a suit commenced about it or not? Do you re- 


member ? ' 
(Objected to as irrelevant and incompetent.) 
A. I do not remember at present, just now. 


484 (Counsel for defendants objects to the foregoing deposition 
as irrelevant and incompetent, and, without waiving the ex- 
ception, proceeds under protest to cross-examine.) 


Cross-examination by Mr. PARKINSON : 


18 Q. How do you know that the United States Brewers’ Associa- 
tion appointed a committee, and that that committee took the ac- 
tion that you have stated in your direct exam ination ? 

A. I have seen it in the records. 

19 Q. That is from what you have heard? 

A. Yes, sir. 

20 Q. You were not present when the steps were taken ? 

A. No; but I have read the records and the proceedings. 

21 Q. What did you read—the record in some newspaper ? 

A. No; I had the record direct from the secretary of the United 
States Brewers’ Association. 

22 Q. That is your only means of knowledge as to what took place 
in that convention, is it? 

A. Yes; that and then the other circular marked “ B.” 

23 Q. How do you know that these circulars were sent all over 
the country, as you have stated ? 
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A. Some other brewers told me that they had received some, and 
I expect all the brewers that belonged to that association had a copy 
of it. 
24 Q. You did not see any sent out, did you? 
485 A. I did not; but I was told by a good many brewers that 
they received some circulars that way. 


Redirect-examination by Mr. BANNING: 


25 Q. Have you got the records of the proceedings of the United 
States Brewers’ Association that you mentioned a moment ago? 

A. I suppose I have it, but I am not sure. 

26 Q. Are you a member of the United States Brewers’ Associa- 
tion ? 

A. Yes; I am. 

27 Q. Has it been the practice of the secretary to send the printed 
reports of the proceedings of that association to its various members 
from year to year? 


(Objected to as irrelevant and incompetent.) 


A. Yes, sir. 
28 Q. And also various circulars that it issues ? 


(Objected to as leading and as also incompetent and irrelevant.) 
A. Yes, sir. 


(Counsel for defendants objects to the foregoing depos ition as irrele 
vant and incompetent, and, without waiving the exception, proceeds 
under protest to cross-examine.) 


Recross-examination by Mr. PARKINSON: 


29 Q. How do you know it has been customary for the secretary 
of the United States Brewers’ Association to send its records to all 
its members ? 

A. Well, I know that there is some matters myself that come up 

and the brewers all get notice of it. Of course, they can't 
486 write it, as there are so many brewers, so they print it and 
send it around. 

30 Q. You only know it from having received circulars and re- 

orts ? 
' A. Yes; and have heard other brewers speak of it. 

31 Q. How long have you been a member of that association ? 

A. About five or six years. 

32 Q. Where is the headquarters of that association ? 

A. In New York, in the city of New York. I used to be a mem- 
ber of the Brewers’ Association of Chicago, and the Brewers’ Asso- 
ciation of Chicago belonged to the United States Brewers’ Associa- 
tion, and every brewer who was a member of tlhe Chicago association 
could get a membership of the United States Association, as they had 
notified the brewers they could do, and so I did it five or six years 


ago. 
Master: Complainant’s counsel give notice of the closing of their 
case in chief. 
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487 CuicaGo, July 11th, 1883. 


The master witnessed a practical illustration of pitching 
kegs by machine at complainant’s brewery, in Chicago. 


CINCINNATI, July 25th, 1883. 
This day the master was present at a practical exhibition of pitch- 
ing kegs by hand, or, as it is called, in “the old way,” at the brewery 
of the Windisch-Muhlhauser Brewing Co., in Cincinnati. 
Thursday morning, July 26th, 1885, set for the taking of testi- 
mony by the defendants at the office of the master. 


CINCINNATI, July 26th, 1883. 
Mr. Banning, having been delayed by a railroad accident, did 
not reach the city in time to proceed to-day. 
JuLty 277TH, 1883. 
Present: Geo. Parkinson, Esq., for defendants, and Thos. A. Ban- 
ning, Esq., for complainant. 


Jacosp Frecu, Jr., being called by defendants and duly sworn, 
deposes and says: 


By Mr. PARKINSON: 


1 Question. State your name, age, residence, and occupation. 

Ans. Jacob Frech, Jr.; age, twenty-eight; residence, 202 Pleasant 
street, Cincinnati, and occupation, cooper at John Hauck Brewing 
Company, Cincinnati, Ohio. 

2 Q. How long have you been so employed ? 

A. Very near ten years now. 

3 Q. What have been your duties ? 
4873 A. To repair old broken kegs and half barrels and pitch in 
cases of necessity when men are busy in the brewery. 

4 Q. State whether or not you are familiar with the processes of 
pitching by hand and by machine. 

A. I am. 

5 Q. Have you pitched in both ways? 

A. I have. 

6 Q. Please state by which method the best results are obtained. 


Complainant objects to the character of the testimony sought to 
be elicited by this question and all similar questions that may be 
asked as not being offered at the right stage of the proceedings, for 
the reason that if the master’s ruling in this case on defendant’s mo- 
tion be correct the evidence taken at Chicago by complainant is but 
a continuation of the same kind of evidence as that given by Mr. 
Gottfried and not the introduction of anything new, and the de- 
fendants having already taken evidence in reply to the points made 
by Mr. Gottfried as fully and amply as they desired, they cannot 
now enter into evidence of the same kind and nature, but must 
confine themselves to replying to new matter, if any, offered by 
complainant since the close of defendant’s evidence to Mr. Gottfried’s 
testimony, and enter upon a simple cumulation of the evidence 
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heretofore taken in extenso by them, and he notifies defendant’s 
counsel that at the hearing of these causes he shall ask to have all 
such evidence stricken from the record. 


Masrer: The testimony may go in subject to the objection. 


488 A. By the hand work the best results are given. 
7 Q. In what respects are the results better ? 

A. In the first place, when the keg is hooked onto the pipe where 
the fire is blown out it burns the bung-hole, because the man has 
not time enough to set it so that the pipe will fit directly in the 
center of the bung-hole, and the consequence is that the keg will rest 
on the red-hot pipe and burn a hole in the stave; then the heat is not 
sufficient to dissolve all the pitch that is in the keg; the fire is 
blown out and strikes certain points on both sides and both heads, 
but the pitch will stay in the corners and around the lower end of 
the keg and will not dissolve, and the consequence is that there will 
be lumps of pitch on the bottom of it, and where the fire strikes the 
stave is blistered, and these blisters will split and will admit beer, 
and the beer will become decayed and cause a bad odor in the keg 
and spoil the beer that is in it; and the head is split in a great 
many cases in points that no pitch will go into, but the beer will get 
behind it just the same as in the staves; then, in order to prevent 
the burning out of the bung-holes, the firm had to go to work and 
put in iron bushing, or box, as they call it, to save it; the hole is oval 
and it will take an extraordinary bung to drive in there, and by 
driving it in it will split the stave lengthwise; out of fifty kegs we 
have thirty staves to repair; that is the reason I think the hand 
work is better in two or three respects than the machine work. 

8 Q. Have you brought with you any staves and heads which will 
show what you mean? If so, please produce them. 

A. I have, and produce them. 


489 Defendants introduce one stave and two heads marked 
“ Defendants’ Exhibit Bung-hole Stave and Heads Nos. 1 
and 2.” 


9 Q. By which method is the pitch most evenly distributed ? 

A. By the hand work. 

10 Q. By which method is the keg most thoroughly purified ? 

A. By the hand work. 

11 Q. How many men are ordinarily required for pitching by 
hand and what does each man do? 

A. There are seven men—not more than seven; one man does the 
burning ; four do the closing, putting the head back into the keg 
again, and the other two do the rolling. 

12 Q. How is the rolling done at Mr. Hauck’s brewery ? 

A. They have a pair of rollers there run by a crank that is 
turned, and the keg is put on there and rolls iong enough to cool 
the pitch, and then it is thrown off; it only requires one man now 
for this rolling machine; before that they had a pair of skids that 
ran down one end and came up the other, one man at each end, 
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13 Q. How many men would be required to do the same amount 
of work with the machine for rolling that seven men formerly did ? 

A. It only requires six now; you save one man by the rolling 
machine. 

14 Q. How many kegs per hour can six men pitch by hand when 
the rolling machine is used, or seven men when the rolling machine 
is not used ? 

A. Between eighty and a hundred; that is an average. 

15 Q. When did you last pitch kegs by hand? 
4893 A. That has been about five years ago. 

16 Q. Do you mean when the brewery for which you work 
last pitched by hand, or when you yourself last pitched by hand ? 

A. When the brewery pitched by hand last; when I pitched last 
was only a few days ago. 

17 Q. State where it was that you last pitched by hand, how 
many men were employed, how many kegs were pitched, and how 
long it took to pitch them. 

A. The last time was at the Windisch-Muhlhauser Brewing Com- 
pany; we were seven men and we pitched fifty-one kegs in twenty- 
five minutes. 

18 Q. State whether you yourself or the others who assisted you 
at this time, so far as you know, had been accustomed to pitch by 
hand for the past few years. 

A. They are accustomed as well as I am to the hand work; any 
brewer is accustomed to hand work. 

19 Q. How long had it been before you pitched these kegs at the 
Windisch-Muhlhauser Brewery since you yourself had pitched any 
kegs by hand? 

A. As I stated before, five years. 

20 Q. Do you know whether or not any of the other men had 
pitched by hand within five years? 

A. Some of them longer than that; some of them seven or eight 

rears. 

21 Q. What preparation of the kegs is necessary before pitching 
by machine? 

A. When the keg is brought in the first thing they do is 

490 to examine it with a gas jet; that takes three men; one 

inserts the jet to inspect the keg—see how it looks inside, 

whether it is necessary to pitch it or not; then the keg is washed 

and put on skids, with the bung-hole dow n, in order to dry the 

water out of it; and the hoops will have to be driven, every one of 
them, before it is pitched. 

22 Q. Is this examination necessary for any other reason than to 
see whether the kegs require pitching ? 

A. No; it is not. 

23 Q. About how many kegs could three men examine in an hour’s 
time? 

A. About two hundred. 

24 Q. What preparation is necessary before pitching by hand? 

A. The preparation is that the keg is washed and the head is 
taken out. 
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25 Q. How many heads can two men take out in an hour? 
A. About a hundred and fifty. 

26 Q. State whether or not pitching by hand can be carried on 
under cover. 

A. It ean. 

27 Q. Is or is it not frequently done under cover? 

A. It is frequently done—always done, or else we could not work 
on a rainy day. 

28 Q. How much pitch is required for pitching a cask, say a 
thirty-barrel cask, by hand ? 

A. That I could not answer properly, because I do not know the 
quantity exactly. If you had a ladle here [ could show you—we 
have it in a ladle—just by guess-work. 


By the Master: 


29 Q. Cannot you give it approximately ? 
491 A. Well, say about a pint, when it is in liquid form, for 
pitching one keg. 


By Mr. PARKINSON: 


30 Q. I was asking for a thirty-barrel cask ? 

A. A thirty-barrel cask would take about a gallon of pitch in the 
liquid form, when it is hot. 

31 Q. About how long does a keg ordinarily last? 

A. Since we are pitching by machine they do not last more than 
four years. 

32 Q. By which method are the most repairs required ? 

A. By the machine method. 

33 Q. State what kind of men, whether skilled mechanics or ordi- 
nary workmen, are required for pitching by hand, and also state 
whether there is any difference between the men required and em- 
ployed when pitching by hand or by machine. 

A. As to the first part of the question, any ordinary brewer can 
do the work ; there 1s no difference. 


Cross-examination by Mr. BANNING: 


1 X Q. As I understand, you are employed at Hauck’s brewery ? 
A. Lam. 
2 X Q. How long is it since they began to pitch kegs there by 
hand? 
A. I have not the date and do not know the number of years; it 
is not longer than four or five years. 
3 X Q. When did Hauck begin to use bung bushes ? 
492 A. This spring. 
4 X Q. Had he never used them before then ? 
A. Never; not one of them. 
5 X Q. Why are bung bushes used ? 
A. To protect the hole from being burned. 
6 X Q. Is that the only reason they are used ? 
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A. That is the only reason they are used in John Hauck’s brew- 
ery; they were gotten only for that reason. 

7 X Q. How much do bung bushes cost ? 

A. That I do not know; it is not my business to know. 

8 X Q. I thought you said upon your direct examination that 
they cost about fifteen cents to put them in each keg. 

A. It takes a man fully a day to put in two hundred. 

9 X Q. At what wages? 

A. The man that would put them in gets seventy dollars a month. 

10 X Q. Can you state approximately how much a keg it costs to 
put in iron bung bushes ? 

A. No; I could not state that exactly. It takes a man, as I said, 
fully a day to put in two hundred, and then Ido not know the price 
of the bushing; they may be cheaper in one place than they are in 
another. 

11 X Q. What is it in Cincinnati ? 

A, I do not know; I have heard, but what I have heard is all 
hearsay. I do not know whether it is true or not, but they tell me 
it costs eight cents apiece. 

12 X Q. For the bare bushes ? 
493 A. Yes,sir; forthe bare bushes. I never paid any attention 
to what these things cost ; it is not my business to look after 
that. 

13 X Q. You say the heat from the machine is not sufficient to 
melt all the pitch in the keg? 

A. No; it is not strong enough. It is strong enough on one spot 
where it strikes, but that is all. I can show you on the keg where 
it does not dissolve the pitch around in the corners of it. 

14 X Q. How did this stave and these two heads that you have 
brought down here get split in the way shown ? 

A. This stave was split by driving the bung in to fill up the oval 
part of the hole. The bung is perfectly round and the hole is oval. 

15 X Q. That never had any bung bush in it, did it? 

A. Never. 

16 X Q. Then it was split by driving in the bung? 

A. Yes, sir; by driving in the bung to fill up the oval part of the 
hole. The bungs are all perfectly round, and the man that fills the 
keg will see in a moment when it leaks, and he will keep on driving 
it in until it will not leak or split the stave. 

17 X Q. Are not iron bung bushes put into the bung-holes of 
kegs to prevent their being split by the driving in of the bung? 

A. No, sir; they are put in there to protect the hole from being 
burned by the machine. 

18 X Q. And not for the purpose of preventing their splitting ? 

A. No, sir; because we never had them until this spring; they 

were gotten then. 
494 19 X Q. And yet Hauck had been using the machine for 
several years ? 

A. Yes, sir; but they finally found out that there was so much 
repairing that they had to get this bushing. As I said before, if 
we repair fifty kegs we have a little over half with nothing but bung- 
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hole staves to be put in, and they are pitched five or six times in a 
summer. 

20 X Q. Did you see this stave split? 

A. No; I can see the split in it now that is the result of driving 
the bung in. 


By the MAsTer : 


21 X Q. How many times do you say you pitch ? 

A. Four or five times a summer. 

22 X Q. All your kegs? 

A. Yes, sir; the majority, of them ; just as soon as they come back 
from the return—from the railroad or steamboat. 


By Mr. BANNING: 


23 X Q. Has that been so ever since you commenced to use the 
machine ? 

A. The pitching so often has. 

24 X Q. You have charge of that work yourself, do you? 

A. No. 

25 X Q. You assist in doing it, do you? 

A. Yes, sir; I do. 

26 X Q. I did not mean that you superintended the work, but I 
meant you assisted in doing it? 

A. Yes, sir; I assist. 

27 X Q. You, then, did not see this stave split, but state that it was 
split in the way that you have — simply because you have been so 

told ? 
495 A. I was not told; I know that from my experience; I am 
not there when they split the staves; the staves are split in 

the cellar where they fill them ; but they come up, and after studying 
the thing over I found that was the cause of splitting the stave ; 
nobody told me so; I know it by experience. 

28 X Q. Will not a stave always split if a man drives the bung 
in too strongly or carelessly ? 

A. They do not drive it in carelessly unless the hole has got too 
big and they have to keep on. 

29 X Q. If he would hit it a heavier blow than necessary, would 
it not drive it in and split the stave? 

A. Yes, sir; if he would do it carelessly—if it was his intention 
to break it; but he does not do that; | know it. 

30 X Q. How do you know it ? 

A. Because they are warned not to do it by the foreman. 

31 X Q. How was the keg pitched from which you have brought 
this stave here? 

A. That is machine work. 

32 X Q. How do you know it? 

A. Because I know it. 

33 X Q. How do you know it? 

A. Because the bung-hole is burned and we have not pitched any 
here lately by hand; we have not pitched any of them here lately 
by hand. 
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34 X Q. Are all the kegs that are pitched by machine in John 
Hauck’s brewery as thickly coated with pitch as these heads and 
this stave appear to be? 

A. Yes, sir; and even a great deal more; some of them 

496 have it about half an inch thick on one spot; here it is; 

you will never find that on handwork. Do you see that pitch 

there (witness indicating upon “ Defendants’ Exhibit Heads Nos. 1 
and 2”)? 

35 X Q. Are not this stave and these heads from an old keg? 

A. It is from kegs that we picked out from the cooper shop. 

36 X Q. Do they not show that they are from an old keg that has 
been in use a number of years? 

A. That keg has not been in use more than a year and a half. 

27 X Q. How do vou know ? 

A. Because I know it. 

38 X Q. How do you know it? 

A. I know from the brand of it, “John Hauck, Cincinnati;” the 
new ones are branded “John Hauck Brewing Company.” 

39 X Q. Has he not always branded them “John Hauck,” until 
this year, for the last number of years ? 

A. No; they were branded “John Hauck” only for two years. 

40 X Q. Not before that ? 

A. No, sir; they were branded “ Hauck & Windisch ;” the firm 
was at that time Hauck & Windisch. 

41 X Q. Will you swear that it has been less than two years since 
he commenced to brand his kegs “ John Hauck ?” 

A. I will swear to three years. 

42 X Q. That it is less than three years? 

A. No; it is not less than three years; it is about three years; I 
will not swear to the date. 

43 X Q. Will you say that it is less than four years since he com- 
menced to put this brand on ? 


497 A. Yes, sir; I will swear to that; it is less than four years. 
44 X Q. Positively ? 
A. Yes, sir. 


45 X Q. This stave has not been pitched since the splitting was 

— has it? 
No. 

46 X Q. It was split, then, since the last pitching. 

A. Yes, sir. 

47 X Q. Why did you say that a keg is more thoroughly purified 
by hand pitching ? 

A. Because the head is taken out and all the gas that is in it will 
go out when the head is taken out. 
48 X Q. Will not the gas go out when the bung is taken out? 
A. No, sir. 
49 X Q. Why not? 
A. Because it has not room enough to go out. 
50 X Q. What do you mean by gas? 
A. The gas from the furnace—the coke gas that is put in; I have 
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seen gas that way perfectly blue inside all around from the coke gas 
from the furnace blown in there. 

51 X Q. Doesthis stave have any of the coke gas, as you call it, 
sticking to the pitch? 

A. No; that has not any; when they first start the fire there is 
more gas in it than towards the end of it. 

52 X Q. In hand pitching is not the head put in right away be- 

fore the keg is rolled ? 
4974 A. Certainly; it must be. 
53 X Q. And then the bung is driven in? 

A. No; the bung is put in before. 

54 X Q. Well, it is 4 mb up tight before you roll it, is it? 

A. Yes, sir; it has got to be or else you cannot rinse it; it will 
burn your fingers. 

55 X Q. When you were pitching by hand did you not use some- 
thing to roll the kegs ? 

A. I had a pair of skids; rolled them up and down one end, and 
the man at that end put them on the other skid and rolled them 
down, and kept on that way. They are doing it at some of the 
breweries yet. 


sy the MASTER: 


56 X Q. Such an arrangement as at Windisch-Muhlhauser’s ? 
A. Yes, sir. 


By Mr. BANNING: 


57 X Q. Cannot they use that same arrangement when pitching 
by machine ? 

A. Yes, sir. 

58 X Q. The machine does not necessitate the use of your rolling 
machine, does it 7 

A. No, sir. 

59 X Q. They use the machine pitching at the Hauck brewery ? 

A. Yes, sir; that has nothing to do with the pitching. 

60 X Q. Do you mean to say that six men can, straight along, 
hour after hour, for a whole day, pitch on an average by hand from 

eighty to a hundred kegs? 
498 A. There are never half enough to pitch a whole day. 
61 X Q. You never tried it, then ? 

A. No; but we tried it two or three hours—and four hours, too, 
but never a whole day. 

62 X Q. Did you ever count them ? 

A. Yes, sir; every time we pitch we count our kegs. 

63 X Q. Did you ever keep any record of the amount? 

A. We did one year. 

64 X Q. When was that? 

A. That was about 1878; about five years ago. 

65 X Q. Before the machine was in use? 

A. Yes, sir; before the machine was in use. 

66 X Q. Do you know now how many you pitched that year? 

A. No, sir; I could not tell you. 
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By the MAstTErR: 


67 X Q. Have they got that record ? 
A. No; we kept a record on the wall; that is all; put it down in 
chalk. 


By Mr. BAanninG: 


68 X Q. You stated that all the men that assisted you in the hand 
pitching day before yesterday were men that were used to the busi- 
ness; had pitched by hand before ? 

A. Yes, sir; they had 

69 X Q. Were they all experienced coopers ? 

A. No, sir. 

70 X Q. How many of them were experienced coopers ? 

A. Three, with myself. 

71 X Q. But all of them were accustomed to pitching by hand? 

A. Yes, sir—that is, there were three that put the heads in 
499 that were experienced coopers. The others do not require to 
be coopers. 

72 X Q. Of those fifty-one kegs which you pitched day before 
yesterday did you take out the heads at the time you commenced 
the pitching by hand, or did you take them out the day before ? 

A. We took them out the same day. 

73 X Q. Did you include the taking out of the heads in the 
twenty-five minutes? 

A. No, sir; I did not include that. 

74 X Q. Did you include the rolling in the twenty-five minutes? 

A. Yes, sir; that is included. 

75 X Q. Have you got a specimen of that hand pitching which 
you did, or can you bring up a keg or stave from one of those kegs ? 

A. I have not got it here, but I can get one; get the whole keg. 

76 X Q. Before pitching by hand do you not examine the keg 
with a gas jet to see whether it needs pitching? 

A. No, sir. 

77 X Q. And yet yousay you do that when you pitch by machine? 

A. Yes, sir. 

78 X Q. Why do not you examine to see whether it needs pitch- 
ing when you are going to pitch by hand as well as when by ma- 
chine ? 

A. Because at that time we only pitched twice a year, in the 
spring and fall, and every time the keg was pitched it was marked 
that this keg was pitched. Now, the keg has no mark, because they 

are pitched so often. It would not be necessary to put the 
500 mark onthem. You would have the whole end full of marks. 
79 X Q. Because you pitch now more than twice a year? 

A. Yes, sir. 

80 X Q. Has that been so since the use of the machine? 

A. Yes, sir. 
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By the Masrer: 


81 X Q. Do you mean to say that as an average you pitch all of 
your kegs more than twice a year? 
A. Now, yes, sir; since we use the machine. 


By Mr. BANNING: 


82 X Q. How many casks can you pitch in a day by hand? 
A. Large casks? 

3 XQ. Yes, sir. 

A. From twenty-four to thirty. 

84 X Q. With how many men? 

A. Seven or eight men. 

85 X Q. Did you ever count them ? 
A. Yes, sir; count them every time the same as I did with the 


86 X Q. How often do you pitch the casks with the machine? 

A. Once a year. 

87 X Q. How many kegs can you pitch with the machine in an 
hour with six or seven men ? 

A. Six men—well, if they would work real steady—a hundred an 


88 X Q. With one nozzle? 
A. ‘Two. 
89 X Q. Did you state that pitching by hand was always carried 
on under cover? 
O01 A. Always have. 
90 X Q. Where bave you seen it done? 
A. That is always done in the John Hauck Brewing Company. 
91 X Q. Have you ever seen it done elsewhere? 
A. I have. 
92 X Q. Under cover? 
A. It was done day before yesterday under cover. 


By the MASTER: 


93 X Q. Altogether or partially ? 

A. Well, the main work was under cover; the rollers were out- 
side. 

By Mr. BANNING: 

94 X Q. How much pitch does it take in pitching a keg by ma- 
chine? 

A. It takes just as much as by hand ? 

95 X Q. Is the same true of casks? 

A. It requires more pitch by machine than by hand, because you 
can never dissolve it as well as you can by hand-work. 

96 X Q. You have stated that machine-pitched kegs do not last 
more than four years. How do you know that? 

A. Well, this proves it here; this stave and the heads. 

97 X Q. If this proves it with reference to this one keg what 
proves it with reference to all of them ? 
43—294 
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A. The same. 

98 X Q. Do they all become split? 

A. Well, as I said, out of every fifty we have more than half of 
them that are split. | 

99 X Q. And how long do casks last when pitched by hand? 

A. At that time I remember we had kegs there that lasted six 

and seven years. 
502 100 X Q. How do you know they lasted six and seven 
years ? 

A. Because I know we kept track of them; I am positive that 
the kegs lasted at that time longer than they do now. 

101 X Q. You have stated that you have been pitching for about 
ten years, have you not? 

A. Yes, sir. 

102 X Q. Then you were about eighteen years old when you com- 
menced ? 

A. Yes, sir. 

103 X Q. And you quit pitching by hand when you were about 
twenty-three or twenty-four years old? 

A. Yes, sir. 

104 X Q. Now, do you mean to sav that they have lasted six or 
seven years to your certain knowledge when pitched by hand ? 

A. The kegs were there before I started to work there, and had 
been a number of years. 

105 X Q. How do you know? 

A. Well, because I know it. 

106 X Q. Did they tell you so? 

A. Yes, sir; they told me so. The kegs were there, and I could 
tell it by the way they looked; the outward appearance showed that 
they had been there a number of years. A new keg will always 
have the glow of the iron and have clean wood until it gets old; 
then it has a rust there. 

107 X Q. In pitching by hand how many hoops do you have to 
knock off of the keg like this appears to have had ? 

A. Take off three hoops on one side. 
903 108 X Q. You take off three hoops and take out one head ? 
A. Take out one head; that is all that is necessary. 

109 X Q. And that, you think, is a benefit to the keg ? 

A. Well, yes, sir; as far as the head is concerned. 

110 X Q. Do you not think, then, that it would benefit the keg 
still more if you would knock off the other three hoops and take out 
the other head ? 

A. It is not necessary ; it is not taken out for pitching. 

111 X Q. Butif it benefits the keg to take out one head why does 
it not benefit it more to take out both? 

A. It benefits it, so far as I understand, according to my idea, in 
this way: When the keg is opened it expands and gives the head 
room. Now, it is closed all the time and the strain of the hoop is 
right against the head here and it cracks it off here right at the 
grain, and this part that cracks off fits so close in there that nobody 
can see it by looking inside through the bung-hole or any other way 
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than by taking it out; then you would see. No pitch will go in 
there. The pitch is not thin enough to run in, but the beer will 
(indicating “ Defendants’ Exhibit Head No. 1”). 

112 X Q. Do you not make your pitch as thin as water? 

A. No; you can never get it that thin. If you do, it will catch 
fire. 

113 X Q. This head appears to be somewhat dished, does it not ? 

A. Yes, sir; it is dished a little bit. 

114 X Q. Does not that show that it was not well seasoned when 
the head was put into the keg and that it has seasoned since ? 

A. It has nothing at all to do with the seasoning. It was 

504 the strain of the hoop that cracked it off. Here is one (refer- 

ring to “ Defendants’ Exhibit Head No. 2”) that nobody 

would have the slightest idea was cracked, and it has been kept in 
there. 

115 X Q. Do you mean to say that a keg or cask is less broken 
and requires less repairing when you knock off three of the hoops 
and knock out the head than when you do not disturb it? 

A. Well it would hurt the cask more, but not the keg. If you 
have men there that know how to take the heads out it will not 
hurt it in the least, but it will the cask, because it is so much larger 
and heavier and you cannot handle it. 

116 X Q. As I understand, you have given it as your deliberate 
judgment that hand pitching is better than and more economical 
than machine pitching. Is that so? 

A. For kegs, yes, sir. 

117 X Q. Then why is it that a machine is used at all? 

A. I decline to answer that. That is a matter of the boss’. 

118 X Q. How many kegs could you pitch by hand in an hour if 
you went into John Hauck’s brewery and took the ordinary men 
that do the pitching by machine? 

A. The same number as we pitched day before yesterday at Win- 
disch & Muhlhauser’s. We can do it every time. 

119 X Q. Although the men may never have had any experience 
in hand pitching ? 

A. Well, no; I would not say that, because there are some brew- 
ers that never helped to pitch by hand, and the consequence is they 
do not know how to do it, but we will get men that have done this 
work in former years and we will pitch just as many as we did at 

Windisch, Mulhauser & Company’s. 
505 120 X Q. But you would not undertake to do this with 
hands that had not had this former experience ? 

A. Well, I would undertake it, but we ae not pitch so many. 

121 X Q. That is what I meam. 

A. Yes, sir; we could not pitch so many. 

Redirect examination by Mr. PARKINSON: 

1 R. D. Q. Could you pitch so many by machine with men who 
had not had experience in pitching ? 

A. Well, no; not quite as many; it would take quite a time to 
break them into that, too; they have got to be accustomed to the 
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pitch work, because it is dangerous. If they do not handle the kegs 
easy enough and in the right way the bung might come out, or the 
pin in the other hole might come out and be very apt to burn him, 
scald him. I haveseen it donedozensof times when men were hurtand 
had their fingers burned by this machine work, that were careless and 
did not know how to handle them, and only a few months ago they 
turned on the blower for the furnace and there was some kind of 
gas or something of the kind up there—I do not know what it was— 
and water mixed with it, and it blew all the fire out of the furnace ; 
it was a kind of explosion; blew it right out and put the fire out, 
too; they had to start a new fire. 

2 R. D. Q. About how long do casks last, upon the average? 

A. About ten or twelve years. 


By the Master: 


3 R. D. Q. Is there any difference whether they are pitched by 
hand or by machine? 
506 -° A. No difference; we have casks there that were pitched 
by hand that are about fifteen years old. Now they have 
casks that are not pitched at all; they are varnished. Pitching the 
casks and putting the furnace into the casks will burn the man-kole, 
running the furnace in, because the furnace will warp from the heat 
and it gets too wide and won’t go in, so they have to force it in through 
the man-hole and it leaks afterwards. 


By Mr. PARKINSON : 


4 R. D.Q. Have you any means of knowing how many kegs Mr. 
Hauck has on hand, or how many are pitched each year? 

A. I have a very slight idea as to how many kegs they have got 
on hand; I guess they have got about ten thousand or more, but 
they keep no record of them; they pitch and they are shipped away 
and a great many are lost and nobody knows what has become of 
them. 

5 R. D. Q. Then, have you any reasons for your opinion that the 
kegs are pitched more than twice a year except guess-work ? 

A. Well, the reason is that the pitch does not stick thoroughly 
enough to the wood inside and it whittles off; it breaks off and 
forms in a lump; that is one reason why they have to pitch them 
more than they did by hand. I have seen kegs that had lumps of 
pitch in there as thick as my fist—right along the stave at the bottom 
of the head—and it takes a great deal of heat and fire to dissolve that 
by machine. 

6 R. D. Q. State whether or not taking out the heads and burn- 
ing out the kegs, as done by hand injures either the heads or the 


staves. 
A. No, sir; it does not the least bit. 


507 Recross-examination by Mr. BANNING : 


1 R. X Q. Do you remember the first machine that was used at 
John Hauck’s about September, 1878 ? 
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A. No; I do not remember when the first machine was brought 
there. 

2 R. X Q. I am not asking you when; I am asking you if you 
remember the first machine. 

A. Yes, sir; I remember it. 

3 R. X Q. And when they commenced to use it? 

A. I am not certain when they commenced to use it, but I remem- 
ber seeing it when it first got there. 

4R. XQ. From the time they commenced to use it until they 
quit using it did they pitch all of their kegs with that machine? 

A. They never pitched any by machine at that time, when it first 
got there, because there was a machine brought there for experiment 
that was made by Schreiber, on Walnut, near Liberty, but we never 
used it: we cursed that machine more than it was worth; once in 
awhile we did use it and it was no account—no good. 

5 R. X Q. How long did you keep that machine there? 

A. Kept it there a little while. 

6 R. X Q. How long? 

A. A few weeks. 

7 R. X Q. Was it less than two months? 

A. Well, Iam not certain how long it was there; I know it was 
there a few weeks. 

8 R. X Q. But only a few weeks? 

A. I have a very poor recollection as to how long it was there; it 
has been so long ago, and I never bothered much about that. 

9 R. X Q. What kind of a machine was used after that? 

A. The one they have got now. 
508 10 R. X Q. When pitching by hand did you ever see a cask 
or a keg take fire and burn up? 

A. No, sir; but I did by machine. 

11 R.X Q. Did you ever see any accident of any kind when pitch- 
ing by hand? 

A. No, sir; but I did by machine. 

12 R. X Q. Did you ever see a man burned ? 

A. Yes, sir; they are burned, scalded, just as well as by machine, 
if they are not careful ; it is their own carelessness that causes it; but 
there was an explosion there some years ago when they were pitch- 
ing by machine; they had a cask and the cask exploded and blew 
out the head and set the cask right straight up, and burned. 

13 R. X Q. Where was that? 

A. In the John Hauck Brewing Company; and liked to have 
killed four men that were standing there; it struck one man on the 
shoulder. 

14 R. X Q. Did you see it? 

A. Yes, sir; I saw it; I know the fire alarm was given, and I 
thought the boiler had exploded ; it turned the cask up and it was 
ablaze, and the men had presence of mind and set it on the open 
end and put sand and cinders and everything around there to 
smother the fire; the cask was put up in such a condition that it 
was hardly possible to put it back into its shape again—all smashed 
up; it struck the timber of the shed that they worked under and 
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the timber was eight by eight, and it knocked it off just like a match ; 
these explosions happened more than three or four times in the 
Moerlein brewery. 

15 R. X Q. There was water in that cask, was there not, which 
was turned into steam by the hot blaze? 

A. No, sir; there was no water in it, because before they are 

pitched they are laid down and dried like the kegs are on the 
509  bung-hole; there was no water in it, to my knowledge, be- 

cause they are careful about that, and the pitch was in there, 
and they put in a red-hot iron to start the fire and the fire went out, 
and they went and built another, and as soon as the man put the 
other iron in the man-hole away it went; they bad a red-hot iron 
to put in there to set the pitch on fire. 

16 R. X Q. And when he put in that red-hot iron it exploded ? 

A. Yes, sir; it is dangerous there; unless they are accustomed to 
them it will blow out and burn his face; and he put the iron in 
and stepped back and it went off and struck his shoulder. 

17-R. X Q. Then the explosion was caused by sticking a red-hot 
iron in the cask through the man-hole. 

A. Yes, sir. 

18 R. X Q. Then what did the machine have to do with it? 

A. Well, they have got to do that in order to keep the pitch warm. 
The furnace is in the other cask and as soon as they take it out they 
fill it with charcoal and put it back into this one. This little fire is 
to warm it up inside, so the furnace won’t have to do it all 
alone; that is done to every cask and in every brewery, too. 


By the MAsTEr: 


: 19 — Q. Was this explosion before the machine was applied to 
this cask ? 

A. Yes, sir; the head was in. If the head was out, if that had 
been pitched by hand, it never would have exploded. 

20 R. X Q. By which method 1s the greatest heat attained in the 
interior of the cask? 

A. By the band method. 

21 R. XQ. Please explain all the steps in hand pitching after the 
hoops are loosened and the head is taken out. 

A. They have a kind of trestle there, and the first thing 
510 = after the head is out they put it on the trestle and lay the 
head on there. 

22 R. X Q. Laying the keg slantwise on the trestle ? 

A. Yes, sir, laying down slanting that way (indicating) on the 
trestle. 

23 R. X Q. With one head out? 

A. One head is out and there isa pin in the hole. The pin is 
put in there, and then the man that does the burning takes a ladle 
of pitch, or half a ladle, and puts it in in small quantities, and then 
he takes the red-hot iron from the furnace and sets the pitch afire 
and stands it up to make it blaze, and then the head is put there so 
that the fire that comes out will strike the head and dissolve the 
pitch on here (indicating), and that runs into the keg, and then for 
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a minute afterwards he shuts it up, and then the fire is out, and then 
the other man that puts the heads in comes along, takes it off, knocks 
the hoops off, puts the head in, and puts the hoops back again. They 
have to rinse it first, and then the surplus pitch that is in there is 
deposited in another old keg, and then they put it on the roller. 

24 R. XQ. Then, after it is taken off the rack and while it is being 
rolled around, the bung-hole and all other places are closed up so 
they are tight, are they not? 

A. No, sir; there is not enough pitch in it to close it up. 

25 R. X Q. I mean the bung is in the hole. 

A. Yes, sir; the bung is put in and the other pin is driven in 
there to hold it. 

26 R. X Q. Then when you have rolled it around the bung 

is knocked out and the surplus pitch is emptied out into 
511 ~=another old keg and then put on the roller. 
A. Yes, sir. 

27 R. X Q. Please explain also the steps taken in pitehing by the 
machine. 

A. They have them lying on skids in order to dry them and they 
take them off the skids, and all the difference is that the man just 
puts the keg—hooks it—on the pipe. 

28 R. X Q. At that time all the places except the bung-hole in the 
keg are closed ? 

A. No; none of them ‘are closed up. They are open. This end 
is down and the other head has the hole on the other side (indicat- 
ing upon “ Defendants’ Exhibit Head No. 2”). 

29 R. X Q. Are the small hole in the head and the small hole in 
the bung-hole stave closed ? 

A. This is the only hole that is closed (indicating). This is left 
open and the hole in the head is left open (indicating). 

30 R. XQ. The small hole in the head and the bung-hole in 
which the pipe is inserted are both open ? 

A. Both open. There is a table that the keg sets on with a 
screw which can be raised high or low, but he never has time enough 
to fit it exactly so as to get it in the center; so all he does is to hook 
it on ; so the whole keg rests on the red-hot pipe and it burns the 
stave. This is all open, and the fire and smoke ani gas and every- 
thing else comes out here, and here it goes in (indicating). When 
he has kept it on there three-quarters of a minute or a minute or so 
another man takes it off and puts the piteh in. He puts it in after 
it is burned. In hand-work you put it in before. 

31 R. X Q. Did you say you put the pitch in through this small 

hole after you put the keg on the pipe? 
512 A. Yes, sir; put it in throngh this small hole. You have 
the kegs completely heated inside before you pour the pitch 
in them, and then the pitch is put in through a funnel. 

32 R. X Q. Do you know, as a matter of fact—have you ever 
gauged to ascertain the temperature on the inside of a keg in either 
of these methods? 

A. No, sir; I could not say. 
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33 R. X Q. The pitch is a brittle substance, is it not, when it is 
cold ? 

A. Yes, sir. . 

34 R. X Q. In which method do you say the greatest thickness of 
pitch is placed on the inside of the keg? 

A. By the machinery. You see the pipe is inserted and this stave 
will not get the least heat, because the pipe comes in here and the 
fire blows out this way, both sides,and upand down, and this side will 
not get the least bit of heat, only what comes back from the other 
side, then it strikes, but it will not get it directly. 

35 R. X Q. The thicker the pitch on the inside of the keg the 
greater liability in the knocking about of the keg to break it? 

A. Yes, sir; the thinner the better. We try to get it on as thin 
as possible. If it is thick tne least little jar will make it come off. 

36 R. X Q. In which method, the old way or by the machine, 
were the largest number of experienced coopers employed in pitch- 
ing? . 

A. There was no experienced coopers employed in either method. 
As I said before, the brewers could do the work by hand just as well 
as any cooper. 
37 R. X Q. Inthat exhibition that you gaveatthe Windisch- 
513. Muhlhauser Brewing Company you say you had three coopers 
employed that were engaged in tightening the hoops, putting 
the heads in, and rolling them around and depositing them then on 
the incline where they were rolled ? 
A. Yes, sir; only three. 


By Mr. BANNING: 


388 R. X Q. Do you mean to say that you never introduce the 
melted pitch from the kettle when pitching by machine until after 
you have heated the keg? 

A. Yes, sir. 

39 R. X Q. Does not the heat from the machine after the pipe has 
been introduced into the keg stream up and pass out around the pipe 
through the bung-hole? 

A. Yes, sir; it comes out smoke. 

40 R. X Q. Formerly, when all pitching was done by hand, did 
not the brewers always inquire of a man wanting work at their 
brewery who might be put to pitching kegs and casks if he was not 
experienced in that kind of business, or a trained cooper? 

A. Not to my knowledge. 

41 R. X Q. Did not a man in learning the brewing trade also 
learn as a part of his business the opening and closing and tighten- 
ing of kegs and casks? 

A. Certainly; the same as he isnow. We have apprentices there. 
They have to go through all of the branches. 

42 R. X Q. Is as much attention given to that subject now as there 
used to be when the pitching was all done by hand ? 

A. Just the same. 
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By the Masrer: 


45 R. X Q. In pitching by hand both the bung-hole and small 
hole in the stave and the hole in the head are closed ? 

A. After the head is in, yes, sir; then they are closed. 

44 R. X Q. Before the head is in? 

A. Yes, sir; before the head is in. 
514 45 R. X Q. And the only opening is the head that is out ? 
A. Yes, sir. 

46 R. X Q. Now, in pitching in that way, during a considerable 
part of the time in which the heating is going, on the head is laid 
on top of the keg, is it not? 

A. Yes, sir. 

47 R. X Q. Do you find any difference in the thickness of the 
pitch at the bottom of the keg where the fire is and the end of the 
keg that has the head out? 

A. Nota bit. There is no difference. 

(By agreement of counsel, signing of the depositions by the wit- 
nesses after the short-hand notes have been transcribed is waived, 
the same as in the Chicago depositions.) 


515 GOTTLIEB ScHWARZ, being called by defendants and duly 
sworn, deposes and says: 

(By consent of counsel, J. U. F. Windisch is sworn as interpreter.) 

sy Mr. PARKINSON: 

1 Q. State your name, age, residence, and occupation. 

A. Gottlieb Schwarz; age, thirty-six next September; residence, 
Cincinnati; brewer by trade. 

2 Q. Where are you employed ? 

A. At the Lion Brewery. 

3 Q. What part of the work do you do? 

A. I have no particular position. I work at whatever branch 
the foreman may put me at. 

4 Q. Do you have anything to do with pitching casks? 

A. Off and on I help out. 

5 Q. By what method are the casks pitched at the Lion Brewery, 
by hand or by machine? 

A. By machine. 

6 Q. Explain just how it is done. 

A. After the fire has been started we put the pitch into the casks 
and then we set our machine to work, and it takes about seven to 
ten minutes, owing to whether the cask is moist or dry, to pitch these 
large casks. 

7 Q. Have vou ever known of any accident when pitching by 
machine? 

A. I have heard of accidents; I have been injured myself in that 
way. . 

8 Q. State the facts about this injury to yourself. 

A. Do you want me to go into the particulars of how it oc- 
curred? 
44—294 
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516 9 Q. You may state generally and then we will ask you 
questions as we want more of the details. 

A. It will be four years the 24th of the coming November; it oc- 

curred in the Lion Brewery; I had charge of the pitching at that 


- time, and after I had raised steam sufficient I started up the fire in 


the oven ; I put in my wood and then put a shovelful of fire out of 
the boilers and then put on this coke, and after the gas had been 
all blown out I rolled up my hogshead and made the connection 
between the oven and the hogshead. We have a habit of marking 
the casks up there that we pitch, marking the first cask “one” and 
the second cask “two,” and while I was putting one on the bottom 
of the cask the bottom was blown out and I was injured. I was 
standing at the back marking the cask and the bottom was driven 


out. 
By the MAsTER: 

10 Q. Was this while it was on the pipe? 

A. This was while the attachment was made with the oven. 

¥1 Q. What were the injuries you sustained ? 

A. I was injured while I was lying on the ground. A part of the 
bottom caught fire and set fire to my clothes and I was mane! on 
both legs, and I was also injured on my chin and on the forehead and 
on my nose, so that my physician had to take the bone out of my 
nose. 

12 Q. How long were you disabled ? 

A. I was unable to do anything for three months. 


Cross-examination by Mr. BANNING: 


13 X Q. What was in that cask ? 
517 A. There was pitch and hot air in it. 
14 X Q. Was not there some water in that cask ? 

A. I do not know. 

15 X Q. How long have you been at the Windisch-Muhlhauser 
Brewery ? 

A. I was there two years, from 1868 to 1870, and another time I 
was there about six years, and now I have been there a year and a 
half; the books will show. 

16 X Q. How often did they pitch their kegs on the machine? 


‘Objected to by counsel for defendants as not being a matter called 
out by direct examination. 


A. The kegs that are used about the city are pitched twice a year, 
and the kegs that are sent off from the city are pitched whenever 
they need it. 

17 X Q. Has that been so since January, 1876? 

A. That has always been the case; by machine and before they 
had the machine. 

18 X Q. Did you ever know a cask to explode at any other time 
when the machine was used ? 

A. I do; I know of casks exploding at Moerlein’s and Hauck’s, 
but not at our place; that is the only time it occurred at our brew- 
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ery, although I have been there several times when the whole cask 
was thrown off for a distance ; not exploded, but shoved off from the 
oven. 

19 X Q. Did you see these explosions at Hauck’s and Moerlein’s 
that you speak of? 

A. No; I have heard of them ; I was not present. 

20 X Q. Did you ever see an explosion when pitching by hand? 

A. No. 


By the Master: 


518 21 X Q. Or any accident take place? 

A. I have never witnessed an explosion; but in pitching 
by hand some of the casks, I suppose from the pressure of the ignit-_ 
ing of the gases, have thrown the men that held the lid up against 
the hogsheads on the ground; they were holding the lid against the 
casks, and it just pushed them away. 

22 X Q. Did the men working ever get burned in pitching kegs 
or casks by hand? 

A. I have never seen any one burned in this country, but I have 
seen it in the old country. 

23 X Q. Have you seen any accident other than the one you have 
described in pitching either kegs or casks by machine? 

A. No; I have not. 


Redirect examination by Mr. PARKINSON: 


24 R. D. Q. Have you ever seen men burned when pitching by 
machine aside from the accident you have told about? 

A. No; I have never seen anybody burned; I lave heard of per- 
sons being burned, but I have never seen them burned. 

25 R. D. Q. Have you ever seen men seriously injured by the 
heads of casks when pitching by hand? 

A. I have seen some burned, but not seriously; but I have never 
seen an explosion. 


By the Master: 


26 Q. Do you know bow many kegs have been in use annually in 
the last four or five years at the Windisch-Muhlhauser Brewery ? 
A. I think about thirty thousand in use, quarters and halves and 
eighths ; I cannot tell exactly, but I think about thirty thousand. 
27 Q. Has the number of kegs in use been increasing or 
519 running along about the same in the last four or five years? 
A. It bas been increasing somewhat. 
28 Q. About how much in a year—say from 1876 to 1880? 
A. I think about five or six thousand. 
29 Q. | understand you, then, that you have five or six thousand 
more kegs in use now than in 1876? 
A. That is the understanding; I think we have got five or six 
thousand more kegs in use than we had seven years ago; I do not 
state that definitely, but about that many. 
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By Mr. BANNING: 
30 Q. And about how many did you have in use seven years ago? 
A. I cannot tell exactly ; I cannot tell within two or three thou- 
sand. 


31 Q. State as nearly as you can. 
A. When I came there they had been marking them up to fifteen 


thousand ; then they quit for awhile and then they marked about 
twelve thousand more and then they quit again. 

32 Q. Do you mean that they had twelve or fifteen thousand in 
use during the year 1876, say ? 

A. No—before; about twenty-seven thousand. 


By the MASTER: 
33 Q. About how many of these were in use in the city trade 
and how many in the country in the year 1876? 
A. Iam unable to tell. 
34 Q. Can you state approximately what the proportion of ship- 
ping trade and local trade was? 
A. I think about three thousand in the city and the balance in 
the outside trade. 
35 Q. During all the time you have been employed at the Wind- 
isch-Muhlhauser Brewery have they pitched the kegs that 
520 were in use in the city trade about twice a year, as you stated ? 
A. Twice a year during that time. I will make this excep- 
tion, that if there was some city kegs brought home that were in bad 
shape they would probably be put to one side and looked over 
closely, and if they needed pitching they were pitched immediately ; 
but as a general thing they were only pitched twice a year. 


e 
By Mr. BANNING: 
36 Q. How often were those that were used in the country trade 


pitched a year? 

A. I cannot exactly tell that; the same keg might have been 
pitched two, three, four, five, or six times, just owing to what condi- 
tion it was in when it came back. 


By the Master: 
37 Q. Take it as an average for all the kegs that were in use in 
the country trade, would they pitch them that many times a year? 
A. I think probably four or five times on the average. 


By Mr. PARKINSON: 


38 Q. Have you any means whatever of knowing how many 
kegs are kept on hand? 

A. The way I got at the figures during 1876, when I first got 
there, was just by the number on the kegs; they were all numbered 
at that time; and, although they have not been numbered for the 
last six years, I think that there has always been enough added to 
replace those that were lost, and more, too; that is the way I have of 
getting at it. 
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39 Q. Have you any means of knowing how many of these num- 
bered kegs were missing when you went to the brewery ? 

A. No; I have no way of knowing. 

40 Q. Have you anything to do with the buying of the kegs? 

A. I have nothing to do with the buying of them. 

41 Q. Who has charge of the pitching in the brewery ? 
021 A. I have not charge of that. A man by the name of F. 
X. Schmitt has charge of the pitching. 

42 Q. Have you any means of knowing when you pitch a keg 
whether that keg has been pitched one or more times during the 
year? 

A. I have means of knowing whethera keg has been pitched 
once or oftener. 

43 Q. What means? 

A. They mark them in various ways. Some are painted and 
others are marked with brands; chalk marks on them. I have 
various marks by which I can tell whether they have been pitched 
once or oftener; and occasionally there is a keg comes along that 
has a queer shape, and we can tell by that when it makes its,round 
again to be repitched. 

44 Q. What is the nature of these marks ? 

A. Kegs often come from the country that are painted, daubed 
up, have various marks of that kind on, and we can always tell 
when they make the round to be repitched. 


By Mr. BANNING: 
45 Q. Did you not say there were chalk marks on them ? 
A. No, sir; I said they had brands on them. 


By Mr. PARKINSON : 


46 Q. How do you know when these marks are put on? 

A. These are marks that had been put on by other people outside 
that I judge by. I have no way of telling just when the marks have 
been put on. 

47 Q. When you see this mark the second time can you tell how 
long it has been since you last saw it? 

A. No; I cannot tell that. We do not watch those things so close 
as to tell. 


522 J. U. F. Wriypiscu, being called by defendants and duly 
sworn, deposes and says: 
By Mr. PARKINSON: 

1 Q. State your name, age, residence, and occupation. 

A. J. L. F. Windisch; age, twenty-eight; residence, 96 Four- 
teenth street, Cincinnati; occupation, secretary of the Windisch- 
Murlhauser Brewing Company. | 

2 Q. State whether or not you were present on Wednesday morn- 
ing last when a number of kegs were pitched by hand at the Win- 
disch-Muhlhauser Brewery, and, if so, state the number of men em- 
ployed, the number of kegs pitched, and the time required. 
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A. I was present. There were seven men employed; fifty kegs 
pitched, in about twenty-five minutes. 

3 Q. State, if you know, whether the men employed have been in 
the habit of pitching by hand for the last few years. 

A. Well, they have not, to my knowledge, been pitching by hand 
for the last few years, because we have not been pitching that way. 

4Q. Are you familiar with brewing ? 

A. I am, somewhat. 

5 Q. State what preparation of the keg is necessary for pitching 
by machine. 

A. Well, they all want to be cleaned, and then they want to be as 
dry as possible, and there wants to be some pitch added. 

6 Q. State whether an examination of the keg is ever required 
and for what purposes. 

A. The examination of the kegs is required for the purpose of 
seeing the condition, as to whether the pitch is off, blistered, you 
know, and so forth, and also taking out anything that may have 
been forced through the bung-hole. 


523 By the MAsTErR: 

7 Q. Pieces of corks? 

A. Pieces of corks, and so forth, that are left in there; yes, sir. 

8 Q. Can pitching by hand be carried on under cover, and how is 
it usually done in crowded cities ? 

A. Well, I have never seen it done, so to say, outside of our place, 
and we have our kettle under roof and machine also. We do our 
pitching under roof; always have done it, I think. 


Cross-examination by Mr. BANNING: 


9 X Q. You mean when you are pitching by machine that you 
pitch under the roof? 

A. When we are pitching by machine; yes, sir; we pitch under 
roof by machine. 

10 X Q. Did you ever pitch under roof when pitching in the old 
way, by hand? 

A. I think we always did, according to my recollection ; it has 
been so long since, though. 

11 X Q. In pitching kegs by hand don’t you always look into 
them to see whether they need to be pitched the same as if you in- 
tend to pitch them by machine. 

A. We make an examination the same as if we want to pitch 
them by machine. 

12 X Q. How long since you began to use iron-bung bushes ? 

A. That I cannot exactly say. 

13 X Q. Do you know what they cost? 

A. I do not. 

14 X Q. Or about the expense of putting one into a keg? 

A. I do not. | 

15 X Q. The men that did this pitching which you saw day be- 
fore yesterday by hand were men who had formerly been experi- 
enced in that kind of pitching, were they not? 
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524 A. Well, they were practical brewers, and as practical 
brewers they ought to have some knowledge of pitching by 

hand. ; 

16 X Q. Are they all employed in the brewing business now ? 

A. Yes, sir. 

17 X Q. At what breweries? 

A. They were, I think, principally from our brewery. 

18 X Q. There were seven men, were there? 

A. Yes, sir. 

19 X Q. How many of them were from your brewery ? 

A. Five from our place and two from Hauck’s. 

20 X Q. How many of them were coopers? 

A. There was our cooper and Hauck’s cooper. 


( Recess.) 


525 Joun Hauck, recalled for defendants, deposes and says: 


By Mr. PARKINSON : 


1 Q. You are the same Jolin Hauck who has already testified in 
this case, are you? 

A. Yes, sir. 

2 Q. When you were last examined in this cause you were asked, 
“ How many men are ordinarily employed when pitching with this 
machine, including those who roll the kegs and tighten the hoops, 
and what is the number of kegs pitched per hour in ordinary prac- 
tice?” Please state whether or not you intended to include in this 
estimate the number of men employed to tighten the hoops. 

A. I did not mention them, for tightening the hoops is a differ- 
ent thing. It was only for pitching. Six to seven men I counted 
for pitching and rolling; sometimes five. It depends upon how 
quick they want to work; then a different set of hands to tighten 
the hoops. 

3 Q. About how long do kegs last upon the average when pitched 
by hand and about how long when pitched by machine? 


Complainant’s counsel states that he intended the objection made 
this morning in Jacob Frech’s deposition to apply to similar ques- 
tions in all the depositions that might be taken. 


A. Well, I have found since we have been using the machine the 
kegs do not last as long as they did at the time we had them pitched 
by hand. By my figures and estimation I do not think that they 
last over four years on an average at the highest. 

4 Q. What effect does the driving of the hoops when pitched have 

upon the duration of the kegs? 
526 A. That is owing to the way the keg is tightened. The 
more it is tightened so much more shrinkage there is, break- 
ing the head in and making the keg smaller, so that it would not 
last as long as it would if it did not get pitched so much. By often 
driving and pitching, of course, they get pressed together and the 
head will split. 
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5 Q. By which method do the kegs require to be pitched most fre- 
quent—by hand or by machine? 

A. They are oftener pitched by machine than by hand, because 
the hand pitching lasts longer than the machine pitching. 

6 Q. What preparation of the kegs is necessary before pitching by 
machine? 

A. All the hoops have to be driven tight and examined by the gas- 
light to see if there is any defect in the pitch or any blister. 

7 Q. State whether it was usual to make this examination when 
pitching by hand and what reasons there are for making it when 
pitched by machine which did not apply when pitched by hand. 

A. We did not find the kegs in such a defective condition after 
they were pitched as we found them since we used the machine. 
That was the pitch breaking loose and requiring to be pitched. In 
the former time the pitch was lasting for a length of time without 
any breakage—without any defect of the pitch. 

8 Q. State whether or not pitching by hand can be carried on 
under cover. 

A. Pitching by hand ceuld be carried on under cover. 

9 Q. Under roof? 

A. It could be carried on under roof; yes, sir. 
527 10 Q. How was it done in your brewery when you pitched 
by band ? 

A. We pitched under a shed—under a roof. 

11 Q. By which method is there most liability to accident ? 

A. In my opinion more accidents could occur with the machine 
than by hand pitching. No accident could occur by hand pitching ; 
it was impossible. 

12 Q. How long did casks last upon the average when pitched 
by hand? 

Sew We never pitched any casks by machine—by this kind of ma- 
chine. 


By the Master: 


13 Q. He asks how long they last when pitched by hand. 

A. That is not the way we are pitching at present. 

14Q. Do you use the pan ? 

A. Yes,sir; we do not use anything else except the pitching pan. 

15 Q. How long do they last that way ? 

A. We have got some casks in for from fifteen to eighteen years. 

16 Q. Have you ever pitched casks by hand? 

A. We have done it in the first years, where we bought a lot of 
casks without a man-hole in them. There were some casks without 
a man-hole in them. Afterwards all the casks had a man-hole, so 
we do not use the hand. 


By Mr. PARKINSON: 


17 Q. About how much pitch is required to pitch a thirty-barrel 
cask by hand or by the pitching pan ? 

A. Well, that is mighty hard to state until I would go and get 
the new casks and commence on it; but if a cask is once well pitched 
it does not need much pitch atall; very little. 
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18 Q. State the amount required, as nearly as you can, after the 
cask has been once pitched. 
528 A. A quart toa half a gallon; not more. I do not think 
it is more than a quart of pitch. 
19 Q. State whether or not, in pitching by hand, the heads of the 
kegs or the ends of the staves are injured by the flame. 
A. No, sir. 


Cross-examination by Mr. BANNING: 


20 X Q. In saying that kegs won’t last more than four years, by 
which way of pitching do you have reference to ? 
A. Well, I say by the amount of kegs we have to buy. 


By the MAsTER: 


21 X Q. By hand or machine ? 
A. By machine. 


By Mr. BANNING: 


22 X Q. Do you mean to say they will not last longer than four 
years when pitched by the machine? 

A. No, sir. 

23 X Q. How long will they last when pitched by hand? 

A. Froin five to six years. 

24 X Q. So that they will last a fourth or third longer when you 
pitch by hand than by machine? 

A. Yes, sir. 

25 X Q. Why is it that they wear out faster when pitched by the 
machine? 

A. They get oftener pitched and get smaller. Every time they 
are pitched it requires driving the hoops, and the heads break and 
the kegs get, in fact, so small that we cannot use them any more. 
We have to go and work them over into eighths. 

26 X Q. How often do you pitch the kegs by hand a year? 

A. Twice a year. 

27 X Q. And you pitch them more when using the machine than 

you do by hand? 
529 A. Yes, sir; sometimes they get pitched six to eight and 
ten times in a year when using the machine. 

28 X Q. When is it that you tighten the hoops when pitching by 
the machine? 

A. Before we put them through the machine. 

29 X Q. That is, before they are put on the machine. 

A. Yes, sir. 

30 X Q. You say that you examine them by gas-light to see whether 
they need to be pitched. 

A. Yes, sir. | 

31 X Q. Do not you do that when you are pitching by hand? 

A. No, sir. ) 

32 X Q. Do not you examine them to see whether they need 
pitching ? 

45—294 
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A. Yes, sir; they examine them, but not so often, and we find no 
necessity for that; we find them pitched and marked pitched, and 
we lay them aside. 

33 X Q. Do you knock off the hoops and take out the heads before 
you examine to see whether they need pitching ? 

A. No, sir. 

34 X Q. How do you know when you are pitching by hand 
whether the keg needs pitching if you do not examine it? 

A. If you make an examination ‘and there is a mark made on the 
staves that shows it is pitched, and you go and take one in ten and 
lay them to the light with this hole and look in and you can see the 
whole pitching. 

35 X Q. Then you do make an examination when you pitch by 
hand? 

A. Once in awhile they go and make an examination, but only 
by the eye. 

36 X Q. And you make the same examination by eye when you 
are ‘pitching by machine? 

A. No, sir; we cannot do it. 

37 X Q. Why cannot you look through the same hole? 
530 A. We can look through the same hole, but by the machine 
the side is the defective part. 

38 X Q. Cannot you look in at the bung-hole or hold that to the 
light and look in the other hole? 

A. If you look any way you can only see the lower part. 

39 X Q. Suppose you look in at the end just as you do when you 
pitch by hand; cannot you see just as much by machine? 

A. You can see only half of it, but if you find one-half is defective 
you are sure the other is defective. 

40 X Q. Cannot you see just as much of the keg when you are 
pitching by machine as by hand if you look in the same hole ? 

A. No, sir; you could not see it by the eye; you must have a 
close examination by a light. 

41 X Q. You say, too, that it takes more pitch when pitching by 
machine than it does by hand? 

A. I do not want to say it takes more; I do not want to say it 
takes any less. 

42 X Q. When did you commence to use iron bung bushes for the 
bung-hole? 

A. Last year. 

43 X Q. How much do they cost you to get them into a keg? 

A. About six or seven cents. 

44 X Q. Six or seven cents a keg? 

A. Yes, sir. 

45 X Q. How did that stave get split (showing “ Defendants’ Ex- 
hibit Bung-Hole Stave”)? 

A. That is an oval hole and has to have a big bung, and by having 
a big bung, of course, it breaks the stave. 

46 X Q. That i is, the man struck it too hard and drove it in too far. 

A. Of course, that wants to be tight, because it is oval. 
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531 47 X Q. What was the reason you commenced to use bung 
bushes? 

A. That is the reason—to prevent burning out and the holes get- 
ting oval. 

48 X Q. If you did not use the machine you would not use that 
bung bush? 

A. No, sir. 

49 X Q. In which way do the casks last longer—by hand or by 
machine pitching? 

A. By this machine or by this pan? 

50 X Q. By this machine, the Gottfried machine? 

A. We never used it, so I cannot give a statement on it. 

51 X Q. If it requires from one-fourth to one-third more kegs 
when pitching by machine than by hand, and requires you in addi- 
tion to spend seven or eight cents a keg to put in an iron bung 
bushing, why is it that you use the machine, and why have you 
kept using it up to the present time and sustaining such a loss? 

A. We have not got the hands any more that we used to have. 

52 X Q. What is the matter; cannot your ordinary hands pitch 
by hand? 

A. No, sir; not at present. 

53 X Q. Does it require skilled men to pitch by hand? 

A. They have to learn it. In former times every one of the brew- 
ers had to learn it, but at the present time none of them learn it any 
more. 

54 X Q. They do not learn it now because the pitching is gener- 
ally done by machine? 

A. Yes, sir. 

55 X Q. Is that the reason ? 

A. That is the reason. 

56 X Q. Then you could not take your ordinary men and pitch 
now by hand ? 

A. I have to break them in and get them trained to it. 
532 57 X Q. And you have to have skilled coopers, too, do you 
not? 

A. No, sir; if I break my men in I do not need any cooper. 

58 X Q. Of course not, if you learn them the cooper’s trade. Do 
you mean to say that a keg is broken up more by pitching by ma- 
chine than it is by driving off three of the hoops and taking out one 
of the heads, and thus loosening it? 

A. Yes, sir. 

59 X Q. You will swear to that? 

A. Yes, sir. 

60 X Q. You think it benefits the keg, do you, to knock off three 
of the hoops, leosen up the cracks, and take out the head ? 

A. We only loosen it twice a year, and would otherwise have to 
tighten it ten or twelve times. 

61 X Q. Do you not think it would benefit the keg just as much 
more if you would take out both the heads and knock off all the 
—— instead of knocking off half of them and taking out one 
ead ? 
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A. I cannot answer this. Take out both heads and throw away 


the staves ? 
62 X Q. What brewers are paying the expense of this litigation ? 


Objected to by counsel for defendants as immaterial, incompe- 
tent, and not called out by direct examination. 


A. I cannot answer the question. 

63 X Q. Are not all the brewers here practically combined to- 
gether and contributing to the expense of this litigation—nearly all 
the Cincinnati brewers ? 


Same objection. 


A. I cannot answer the question. 
64 X Q. Are you paying all the expense of this litigation alone? 
A. I cannot answer the question. 
533 65 X Q. Why cannot you answer it? 


Same objection. 


Master: A wide latitude is usually given in cross-examination 
into any matters that may affect the credibility of a witness, and 
while I am not clearly satisfied that this question properly comes 
under that head, I will for the present permit it to be answered, 
subject to be stricken out hereafter. 


A. Well, I do not know who have to pay it; if one has to pay it 
or all the rest will have to pay it. 

66 X Q. Iam not asking you about the payment of any judg- 
ment, but [am asking you about the payment of the expense of 
this litigation. 

A. That is just what I said before; I cannot answer this to-day. 

67 X Q. Are you paying all of your lawyers’ fees ? 

A. I cannot answer the question. 

68 X Q. Why cannot you tell whether you are paying all of your 
lawyers’ fees or not? 

A. Well, I cannot answer this question. 

69 X Q. Well, tell me why? 

A. I cannot answer it because a man cannot answer before he has 
everything in a settlement; so I cannot answer what I have to 


pay. 
By the Master: 


70 Q. Mr. Hauck, in which method of pitching is the pitch thicker, 
when cold, on the inside of the keg ? 

A. In the machine pitching. | 

71 Q. How hot does the inside of the keg become in machine 
pitching? What is the temperature? 

A. Well, it must come to a melting heat. 
534 72 Q. Do you know as a matter of fact how hot it becomes 
on the inside of the keg? 

A. That is mighty hard to say, because we cannot put anything 

in. The pitch has to be brought to a melting heat. 
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73 Q. You say by machine pitching there is a greater thickness 
of pitch on the inside? 

A. By machine pitching the heat comes right in here in the 
center right opposite the entrance of the pipe, while the lower part 
keeps cold and the pitch never melts right; that is this part here 
right by the bung-hole, and over there on the other side it burns a 
lot of blisters, while on this side it keeps cold and does not get the 
same heat that it gets on the other side close to the other end (indi- 
cating). 

74 Q. In pitching by machine do you havea small hole in the 
bung-stave and a small hole in the head ? 

A. They have a small hole in the head and a big one in the 
bung-stave. 

75 Q. Do you have them open or closed ? 

A. That end is open; that is what they use for tapping the keg 
in the right way to tap it (indicating). In some cities they tap it 
right here (indicating); this is closed. 

76 Q. Is there a small hole in the head closed? 

A. Yes, sir; that is right here, and there is where the pipes run 
in and the heat goes out here. 

77 Q. Do you put the hot pitch on the inside of the keg after you 
pitch on the machine or before? 

A. Before we put it on the machine we lay them this way and 
put the funnel in and put some hot pitch in, and then we put them 

this way on the pipe (indicating). 
539 78 Q. Is that the way it is done at your brewery ? 
A. Yes, sir. 

79 Q. In pitching by hand, while the pitch is burning one head 
is out, is it not? 

A. One head is out. 

80 Q. Do you find any difference between the heat of the keg at 
one end and at the other? 

A. As quick as the fire commences to start the flame will strike 
out and that melts the pitch. 

81 Q. Do you find that it becomes as hot and the pitch melts as 
readily at the end where it is open and exposed to the cold air as it 
does at the other end? 

A. Yes, sir; where the fire strikes out it is a great deal hotter 
than in the rear; the draft gives it more heat. 


Redirect examination by Mr. PARKINSON: 


82 R. D. Q. When pitching by machine, can green hands pitch 
as rapidly and efficiently as those who are broken in ? 

A. No, sir. 

83 R. D. Q. State whether or not it is as necessary for men to be 
familiar with pitching by machine in order to do good work as it 
furmerly was for men to be trained to pitch by band. 

A. Yes, sir. 

84 R. D. Q. In stating the cost of putting in bung-bushes did you 
give the purchase price of the bush or did you include also the cost 


of putting it in? 
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A. Only the cost of the bushes; that is my opinion. I do not 
want to state that it is exactly right; I should have to look over 
the bills; but to my best belief that is about the price of the 

bushes. 
536 85 R. D. Q. State whether or not it makes any difference as 
to the price whether these bushes are purchased in large 
quantity or small quantity. 

A. Well, small quantities are higher priced than large quantities. 

86 R. D. Q. Do you know whether the evidence in this accounting 
is being taken in each case separately or whether the evidence in 
all the cases is being taken together? 

A. It is taken by itself, separately; that is all I know—that it is 
taken separately. 

7 R. D. Q. In what part of the keg are the defects most likely to 
occur in machine pitching? 

A. The center part and the top, the head. 

88 R. D. Q. Is it possible by any examination, without taking the 
heads out, to discover the defects in the heads ? 

A. No, sir; you cannot find it until you take the head out; if 
there is a defect in it you cannot see it with the light. 

89 R. D. Q. What effect do these splits in the head to which you 
have referred have upon the beer ? 

A. They have souring stuff behind them, and that will go into 
the beer and spoil the beer. 


By Mr. BANNING: 


90 Q. You have said that you tightened the hoops in machine 
pitching before pitching the kegs? 

A. Yes, sir. 

91 Q. Do you not do this same thing when you are pitching by 
hand? 

A. Tighten them afterwards. 

92 Q. Is not this tightening of hoops caused by the kegs standing 
in the sun and getting dried out after the beer has been taken out? 

A. Therefore they have to be tightened before we bring them to 

the machine. 
537 93 Q. Won't that same cause make the hoops loose on the 
kegs that have been pitched by hand ? 

A. Well, it will make them loose, but still the driving comes 
after the pitching, and there we have got it before the pitching ; 
that is all the difference. We have to drive the hoop after the 
pitching, where we have to drive it before the pitching by machine. 

94 Q. And you would not have to tighten the hoops if the kegs, 
after becoming empty of the beer, did not stand in the sun or be- 
come dried out? 

A. We have to dry the keg, otherwise we cannot pitch it by ma- 
chine. We cannot even drive it, pitching by hand. The keg must 
be dry, otherwise the pitch will not stand and take on the wood. 
The wood must be dry. 

95 Q. When the machine heats the keg does that dry it? 

A. No, sir. 
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96 Q. Does not that drive all the moisture out? 

A. If the moisture is in it and you bring the heat in you have to 
expect to get an explosion, because in bodies where there is any 
moisture you will find that it rises up and is boiling over, but as 
quick as the wood is dry that is all prohibited. 

97 Q. These cracks that you have spoken of are in such a position 
that the beer can get into them, are they? 

A. Yes, sir. 

98 Q. And become spoiled ? 

A. Yes, sir. 

99 Q. Now, if the pitch were heated until it flowed like water or 
beer would not it also flow in and fill all these cracks up? 

A. I cannot keep all the pitch in. 

100 Q. If you made your pitch fluid enough in the keg would not 
it flow into all the cracks that the beer could flow into? 

A. No, sir; it goes so quick it never will fill these holes ; 
538 it will probably fill it a little bit and the balance of it is open, 
and such a lot of stuff will be left it will not cover the hole. 

101 Q, How is it that the pitch, when made as fluid as beer, will 
not flow into and coat every crack that the beer could possibly go 
into? 

A. That could only be done if we would go and turn the keg 
around and the pitch stand there for awhile, so that it will get time 
to settle in this hole. 

102 Q. Do not you always turn your keg so that the pitch will 
flow into every part? 

A. We turn it, but it goes so quick that it will not go and fill the 
holes and cracks; it is just twisting around. If there is a little bit 
of pitch that will probably cover a little bit of hole; the biggest part 
is open. 


By Mr. PARKINSON: 


103 Q. Would it be possible by any degree of heat to make pitch 
as thin as beer? 
A. No, sir. 


By Mr. BANNING: 


104 Q. Did you ever try it? 
A. That is an impossibility. 
105 Q. Why is it impossible? 
A. The beer is as thin as water, where pitch has got more sub- 

stance, and the biggest part of our beer is water. 

106 Q. Are you a chemist? 

A. I know a little something about it. 
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A. Only the cost of the bushes; that is my opinion. I do not 
want to state that it is exactly right; I should have to look over 
the bills; but to my best belief that is about the price of the 

bushes. 
536 85 R. D. Q. State whether or not it makes any difference as 
to the price whether these bushes are purchased in large 
quantity or small quantity. 

A. Well, small quantities are higher priced than large quantities. 

86 R. D. Q. Do you know whether the evidence in this accounting 
is being taken in each case separately or whether the evidence in 
all the cases is being taken together? 

A. It is taken by itself, separately; that is all | know—that it is 
taken separately. 

7 R. D. Q. In what part of the keg are the defects most likely to 
occur in machine pitching? 

A. The center part and the top, the head. 

88 R. D. Q. Is it possible by any examination, without taking the 
heads out, to discover the defects in the heads ? 

A. No, sir; you cannot find it until you take the head out; if 
there is a defect in it you cannot see it with the light. 

89 R. D. Q. What effect do these splits in the head to which you 
have referred have upon the beer ? 

A. They have souring stuff behind them, and that will go into 
the beer and spoil the beer. 

By Mr. BANNING: 

90 Q. You have said that you tightened the hoops in machine 
pitching before pitching the kegs? 

A. Yes, sir. 

91 Q. Do you not do this same thing when you are pitching by 
hand? 

A. Tighten them afterwards. 

92 Q. Is not this tightening of hoops caused by the kegs standing 
in the sun and getting dried out after the beer has been taken out? 

A. Therefore they have to be tightened before we bring them to 

the machine. 
537 93 Q. Won’t that same cause make the hoops loose on the 
kegs that have been pitched by hand ? 

A. Well, it will make them loose, but still the driving comes 
after the pitching, and there we have got it before the pitching ; 
that is all the difference. We have to drive the hoop after the 
pitching, where we have to drive it before the pitching by machine. 

94 Q. And you would not have to tighten the hoops if the kegs, 
after becoming empty of the beer, did not stand in the sun or be- 
come dried out? 

A. We have to dry the keg, otherwise we cannot pitch it by ma- 
chine. We cannot even drive it, pitching by hand. The keg must 
be dry, otherwise the pitch will not stand and take on the wood. 
The wood must be dry. 

95 Q. When the machine heats the keg does that dry it? 

A. No, sir. 
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96 Q. Does not that drive all the moisture out? 

A. If the moisture is in it and you bring the heat in you have to 
expect to get an explosion, because in bodies where there is any 
moisture you will find that it rises up and is boiling over, but as 
quick as the wood is dry that is all prohibited. 

97 Q. These cracks that you have spoken of are in such a position 
that the beer can get into them, are they? 

A. Yes, sir. 

98 Q. And become spoiled ? 

A. Yes, sir. 

99 Q. Now, if the pitch were heated until it flowed like water or 
beer would not it also flow in and fill all these cracks up? 

A. I cannot keep all the pitch in. 

100 Q. If you made your pitch fluid enough in the keg would not 
it flow into all the cracks that the beer could flow into? 

A. No, sir; it goes so quick it never will fill these holes ; 
538 it will probably fill it a little bit and the balance of it is open, 
and such a lot of stuff will be left it will not cover the hole. 

101 Q, How is it that the pitch, when made as fluid as beer, will 
not flow into and coat every crack that the beer could possibly go 
into? 

A. That could only be done if we would go and turn the keg 
around and the pitch stand there for awhile, so that it will get time 
to settle in this hole. 

102 Q. Do not you always turn your keg so that the pitch will 
flow into every part? 

A. We turn it, but it goes so quick that it will not go and fill the 
holes and cracks; it is just twisting around. If there is a little bit 
of pitch that will probably cover a little bit of hole; the biggest part 
is open. 


By Mr. PARKINSON: 


103 Q. Would it be possible by any degree of heat to make pitch 
as thin as beer? 
A. No, sir. 


By Mr. BANNING: 


104 Q. Did you ever try it? 

A. That is an impossibility. 

105 Q. Why is it impossible? 

A. The beer is as thin as water, where pitch has got more sub- 
stance, and the biggest part of our beer is water. 

106 Q. Are you a chemist? 

A. I know a little something about it. 
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539 WittiAmM Gerst, being called by defendants and duly 
sworn, deposes and says: 
By Mr. PARKINSON : 

1 Q. State your name, age, residence, and occupation. 

A. William Gerst; age, thirty-six ; residence, Brown street, No. 
234, Cincinnati; occupation, brewer—foreman for the C. Moerlein 
Brewing Company. 

2 Q. How many years have you been engaged in the brewing 
business ? 

A. I have been working in the brewing business since 1864; my 
father had a brewery; my brother has it now. 

3 Q. Are you familiar with the hand and machine methods of 
pitching kegs or casks? 

A. Yes, sir. 

4 Q. How did you pitch the casks at the Moerlein Brewery ? 

A. We pitch them now with the pan. Formerly—three years 
ago—we pitched them with a stove—with a machine—but I did 
not like it well with the machine, so we use the pan now. 

5 Q. How many men does it require for pitching the.large casks 
by hand and how many by machine? 

A. You need the same hands to pitch them by machine and by 
hand. The only difference is that vou can use men for machine 
that are not so good as you have to have for pitching by hand. 
You have to have good mento pitch by hand, who understand the 
business that each one has got to do. 

6 Q. By which method do you obtain the best results ? 

A. By pitching by hand. 

7 Q. In what respects is the result better ? 

A. The result is, if you pitch with a machine, that within about 

two years the pitch on the bottom gets about three or four 
540 fingers deep and itis not good. If you bring the casks in the 

cellar, so the pitch gets loose, then the wood comes out and 
the beer comes in contact with the wood; this falls off (indicating 
upon “ Defendants’ Exhibit Bung-Hole Stave ”). The old pitch gets 
loose less by hand than by machine. We have to take the old pitch 
away and the new pitch covers the hole inside nicely, not too deep, 
like varnish. 

8 Q. By which method is the most pitch required ? 

A. Well, I believe it takes more pitch by machine than it takes 
by hand, but of course the pitch will get larger arid thicker on the 
bottom and some places on the staves too, sometimes. 

9 Q. By which method are the casks injured most ? 

A. Well, there is not much difference in that; it stands pitching 
by hand the same as by machine. 

10 Q. State whether or not pitching by hand can be carried on 
under cover. 

A. Of course; we need a shed for both—pitching by hand or pitch- 
ing with a machine. 

11 Q. How long do kegs last, upon the average ? 

A. Our kegs iast, on an average, from three to five years. 
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12 Q. Do you refer to kegs pitched by machine or pitched by 
vand? 

A. Well, I like it pitched by hand better than by machine. It 
is necessary for a brewer to have tle kegs pitched by hand anyhow 
every two years—open them—on account of the bottom. I found 
fault a great deal this spring. I had trouble in the Jackson Brew- 
ery. Iwasthereseven vears—five years foreman. The complaint was 

made about the beer. The beer was nice in the large casks 
541 and the beer ought to be nice in the kegs, too. Some said 

it was sour, and so forth, and I said, “I will have to see about 
the kegs,” and we opened the kegs and pitched all the kegs by hand, 
and in about a year [ found sometimes twenty, thirty, or forty that 
was split like this (referring to Defendants’ “ Exhibit Head No. 2”), 
and of course the yeast and beer was in it and it smelt sour and 
made a bad taste in the beer. I had to take them away and put 
new bottoms in. It is necessary for a brewer to have the kegs 
pitched in about two years anyhow, so you can see how the bottom 
is. You cannot see how the bottom is with a light; the men look 
through, but they cannot see that; we have to take the bottom out 
to find out what it is. It is necessary for a brewer to have the kegs 
pitched by hand every two years. 

13 Q. Did you find it necessary when pitching by hand to light 
out the casks? 

A. No. When you pitch them by hand you take the bottom out 
and clean it afterwards, when the bottom is out. You don’t need 
any gas for that. You unfasten the hoops on the bung side and let 
them loose on this bottom here and take the bottom out and clean 
them; otherwise, in pitching by machine you have to clean them 
before you pitch them; you have to take the gas, you know, and 
light it through to see if it is clean or not. 

14 Q. Do you use iron bushes? 

A. Yes, sir. 

15 Q. What is the object of the iron bushes? 

A. We use them on account of the stave; the pipe gets red-hot, 
and if you have no bushes in the bung burns out; and also on ac- 
count of the bung, using the same size of bung. It is necessary to 
have them on account of the pitching, on account of the pipe, and 
at the same time it is good for the bung. 

16 Q. Is it necessary for the men who pitch by machine to 
542 be taught how to pitch by machine? 
A. Well, we need a good man to pitch by machine at the 
stove tle same as in pitching by hand. The difference between 
itching by hand and by machine is that you can pitch by machine 
if you have got two good men, and if you pitch by hand you need 
four or five good men. 

17 Q. What do the two good men do in pitching by machine? 

A. One is at the machine and one is at the pitch kettle attending 
to the tire and to the pitch so that it does not get too warm but 
keeps warm enough. The man at the stove must know when the 
keg is done. 

18 Q. Do you include the engineer? 

46—294 
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A. No; we do not need any engineer about that. 

19 Q. What do the four good men do when pitching by hand? 

A. Well, one has to attend to the kettle the same time and the 
other one has to hold the bottom and attend to the fire, and the 
other three or four—whichever vou take—put the bottom in and 
fasten the hoops, and two of them for rolling. 

20 Q. Does it require men trained as coopers to put in the heads 
and fasten the hoops? 

A. Yes, sir; it is pretty near necessary for that; it needs men 
who understand the nee Bie 

21 Q. How is it with regard to tightening the hoops when pitch- 
ing by machine? 

A. The fastening is the same thing as in pitching by hand. You 
have to fasten the hoops in pitching by machine the same way as 
in pitching by hand. 

22 Q. Does it take good men to fasten the hoops? 

A. Well, not so good as to put the bottom in. Of course it needs 
good men to put the bottom in and of course he fastens the 

hoop right away, too. I have got about ten men fastening 
543 hoops now, and I have got four or five and not one is worth 

a cent for it. I have got more leakage now than I had years 
ago. When the kegs get full they leak. It takes good men to fasten 
the hoops both ways. 

23 Q. How many of these ten men are coopers ? 

A. About five or six. I am a cooper myself by trade; I learned 
the cooper business before I learned the brewer’s business. 

24 Q. About how many kegs would seven men pitch by hand in 
an hour upon the average, taking the forenoon through ? 

A. From seventy-five to eighty kegs. 


Cross-examination by Mr. BANNING: 


25 X Q. How long have you been working for Moerlein ? 

A. Iam there now three years and a half; I worked there be- 
fore, in 1869, 1870, and 1871; I have been there as foreman three 
years and a half. 

26 X Q. When did you begin to work for him ? 

A. I began to work on the 28th of January three years ago. 

27 X Q. I meant first. 

A. 1869, 1870, and 1871; I went, I believe, on the 16th of Sep- 
tember to the Jackson Brewery. 

28 X Q. Did he havea machine when you worked for him in 
1871? 

A. I believe he had one at that time, but I am not sure; I was 
cellar man there and I had not much to do with the pitching yard. 

29 X Q. Did you help do the pitching at that time? 

A. No, sir; not in Moerlein’s. 

30 X Q. How often do the kegs have to be pitched by ma- 

chine? 
544 A. We have got some shipping kegs that we have to pitch 
every time the kegs come back ; some of the kegs come back 
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in one month, some in two, and some in four; I have some kegs 
that come back only about two times a year, and some in fourteen 
days. 

31 X Q. Do you pitch them every time they come back ? 

A. Every time. 

32 X Q. How often do the kegs used in the city business have to 
be pitched ? 

A. In the city business we light them through with the gas and 
pitch them when it is necessary. 

33 X Q. How often is it necessary, on an average ? 

A. You find in a thousand kegs maybe forty or fifty every day 
you have to take out and pitch. 

34 X Q. I mean on an average during the year how many times 
do you pitch them ? 

A. You can say that it is hecessary to pitch them twice, anyhow. 

35 X Q. When did you commence to use the pitching pan again ? 

A. In the fal! of 1880; I believe it was October when we started 
in pitching, in 1880. 

36 X Q. In saying that kegs last from three to five years, by which 
method of pitching do you mean ? 

A. By both ways. 

37 X Q. In which way of pitching do they last longest? 

A. Well, as much as 1 have found out there is not much difference 
in them; I have found out that the kegs pitched by machine wear 
out quicker than kegs pitched by hand, on account of the heat; the 
heat from the pipe is so hot that the wood dries out and you have to 
fasten the hoops tighter; the hoops go down more by pitching by 

machine than by pitching by hand, and I have found out that 
545 in about two or three years the belly or side of the kegs will 
be very small. 

38 X Q. When do you tighten the hoops in pitching by ma- 
hine—before or after the pitching ? 

A. Before pitching. 

39 X Q. Why do you tighten the hoops? 

A. We have to tighten the hoops to get the staves together for the 
first reason, and the second is so the pitch will keep in. 

40 X Q. What makes the kegs get dry—standing empty after the 
beer has been used out? 

A. Yes, sir. 

41 X Q. Do not they get dry just as much when they are pitched 
by hand, if they stand empty after the beer is used out? 

A. Yes, sir. 

42 X Q. When-you find them loose in that way you tighten the 
hoops ? 

A. Yes, sir. 

43 X Q. Do you do that when you pitch by hand? 

A. When we pitch by hand we tighten the hoops only on the 
back side of it, and let the other hoops in front loose. 

44 X Q. That is, you tighten the other hoops you do not take off? 

A. Yes, sir; tighten them and let the others loose, and take the 
bottom out right away, so when you pitch the keg and the keg is 
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done with the fire and the pitch is in it you can take the three or 
four hoops off easy. 
45 X Q. What was it caused this head to split (showing Defend- 
ants’ Exhibit Head No. 2)? 
A. I believe the heating of the kegs makes that, and then tight- 
ening the hoops. 
46 X Q. Is not this caused by the seasoning of the wood ? 
A. No, sir. 
47 X Q. Does not the dishing of this head show that the keg was 
made of unseasoned wood, and that the seasoning caused 
546 the splitting (showing witness “ Defendants’ Exhibit Head 
No. 1”)? 
A. I have found it in dry kegs; I have bought dry kegs, and I 
found the same thing—the splitting of, the bottom. 
48 X Q. That is, you bought new kegs? 


A. Yes, sir. 
49 X Q. And found them split in that way? 
A. No. 


50 X Q. What do you mean by dry kegs? 

A. It is very different when you buy a keg when the wood was 
not dry enough when the keg was made. Of course, then I believe 
the keg will split; if you get dry wood and make a keg of that and 
you find this splitting here it is not the fault of the wood. 

51 X Q. Have not you seen kegs split like that that had never 
been pitched ? | 

A. No, sir. 

52 X Q. What kind of kegs, then, were they that you bought dry ? 

A. Kegs from the cooper. 

53 X Q. Kegs from the cooper that had never been used with 
beer in them ? 

A. No, sir. 

54 X Q. Then they were new kegs? 

A. Yes, sir. 

55 X Q. But still they were split like this? 

A. I cannot tell that. 

56 X Q. I thought you said you had bought dry kegs that were 
split like that? 

A. O, no; I did not say that; I said we bought some dry kegs 
and I found out when we used the kegs a year or two they were 
split here; on that account I believe it is not the fault of the wood. 

57 X Q. Do not you find that same split in kegs that are pitched 
by hand? 

A. Not so much as with pitching by machine. 

58 X Q. Did you compare to see whether it was as much ? 

A. I have found some out, of course, by pitching by hand, 
547 too, but not so much as pitching by machine. 

59 X Q. How many years has it been since you pitched 
kegs by hand? 

A. 1 pitched kegs by hand since 1873. 

60 X Q. Is 1873 the last time you pitched them by hand ? 

A. Yes, sir. 
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61 X Q. That is ten years ago. 

A. I pitehed in 1877 the whole kegs through in the Jackson 
Brewery—pitched by hand. 

62 X Q. Is not it a fact that in kegs that are pitched by hand this 
same splitting takes place? 

A. Maybe it will. 

63 X Q. Have not you seen it yourself? 

A. Yes, sir. 

64 X Q. How much do iron bung bushes cost? 

A. Well, it differs; we pay, I believe, eight cents now; we have 
paid nine. 

65 X Q. Just for the bushes alone ? 

A. Yes, sir. 

66 X Q. What does it cost per keg to get one put intoa keg? 

A. We buy the kegs without the bushes and buy the bushes and 
put them in ourselves. 

67 X Q. If you buy them with the bushes in how much more do 
they cost? 

A. I cannot tell; I never bought any with the bushes in; no 
cooper puts the bushes in, that I know of. 

68 X Q. Would you use the bushes if you were pitching by 
hand ? 

A. It is not necessary to have them in pitching by hand. 

69 X Q. Do you mean to say that you use them simply because 
you pitch the kegs by machine ? 

A. Yes, sir. 

70 X Q. And that the machine makes it necessary to use these 
bushes ? : 

A. The machine makes it necessary to have them in. 

71 X Q. What split this stave that I show you (showing witness 

“ Defendants’ Exhibit Bung-Hole Stave”); was not it split 
548 because the bung was driven in too tightly ? 
A. Yes, sir; maybe that is the cause of it. 

72 X Q. Are not the men sometimes careless in driving in the 
bungs, so that they will split the staves ? 

A. Sometimes, of course; you find this here in the keg when the 
bushes are in the same way. 

73 X Q. Do you find them split? 

A. Split. 

74 X Q. When the bushes are in? 

A. Yes, sir. 

75 X Q. That is, split after the bushes are put in? 

A. After the bushes were put in and after the kegs were used half 
a year or a year you find the same split. 

76 X Q. About how many kegs did Moerlein have in 1871? 

A. In 1871 he had no trade for shipping; he had only the city 
trade, and, so much as I know, he had about fifteen hundred to two 
thousand; maybe twenty-five hundred kegs; from fifteen hundred 
to twenty-five hundred kegs was all that he had. 


EE etme 
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By the MASTER: 
77 X Q. He had no shipping trade; it was all in the city. 
A. Yes, sir; I believe he had only about a thousand or fifteen 
hundred kegs; maybe two thousand. 


By Mr. BANNING: 


78 X Q. Did you pitch them on an average of twice that year, do 
you think? 
A. I believe so. 


Redirect examination by Mr. PARKINSON: 


79 R. D. Q. What effect does the pipe of the machine have upon 


the bung-hole when no iron bush is used ? 
A. Sometimes the men are careless and set the tables so that one 
keg is not as high as the other one; maybe the cooper that bored 
this hole did not put it in the middle; one keg is not as high 
549 as the other, and we — it in the middle; one keg is not as high 
as the other, and we have to put it on the table, and maybe he 
will not care about it and put the keg on the pipe, and then, of course, 
the hole burns out on account of this having to be pushed in. 


By Mr. BANNING: 


80 Q. You mean the table the keg stands on? 

A. Yes, sir. | 

81 Q. That ought always to be adjusted so that the bung-hole will 
be on a level with the pipe from the furnace? 

A. Yes, sir. 


By the MAsTErR: 


82 Q. And not have the pipe touch the wood at any place? 
A. That is it. 


By Mr. BANNING: 


83 Q. How large is the pipe? 
A. I think it is an inch pipe; yes, sir; it is an inch pipe. 


By Mr. PARKINSON: 


84 R. D. Q. What effect does the pipe have upon the shape of the 
bung-hole when it does come in contact with the wood ? 

A. It makes it oval, and, of course, when you put the bung in 
then it leaks. 

85 R. D. Q. State whether the shipping kegs come back more fre- 
quently now than they did three or four years ago. 

A. O, no; it depends on the customer; maybe you have got a 
customer a hundred miles away, or maybe you have got one seven 
or eight hundred miles away. 

86 R. D. Q. When the belly gets small what becomes of the kegs? 

A. Recently we work them over and make eighths out of them. 
From the half barrels we make kegs and from the kegs, eighths. 
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By Mr. BANNING: 


87 Q. What kind of wood are the bungs made of—soft wood or 
not? 
A. Poplar wood—soft. Of course, the shipping bung is not 
550 from poplar wood. The Kirby bung is a compressed bung; it 
isvery hard. Philip Geier has what we call a half bung. 
88 Q. The ordinary bung is of soft wood, is it not ’ 
A. Yes, sir; from poplar. 


By the MASTER: 


89 Q. Are you using the machine for pitching your kegs at the 
Moerlein Brewery now ? 

A. Yes, sir. 

90 Q. Is the machine in general use among the breweries in this 
city, or do all of them do it by hand ? 

A. So far as I know, most of them havea machine; I believe 
Lackman has got no machine; I believe he is the only one. : 


551 CuristopH LIEBEL, being called for defendants and duly 
sworn, deposes and says: 


(By agreement of counsel Kato Topp is sworn as interpreter.) 


By Mr. PARKINSON: 


1 Q. State your name, age, residence, and occupation. 

A. Christoph Liebel; forty years of age; reside at 510 John street; 
I am foreman of the Windisch-Muhlhauser Brewing Company. 

2 Q. How long have you been foreman ? 

A. Ten_years. 

3 Q. Are you familiar with the processes of pitching by hand and 
by machine? 

A. Yes, sir; I am. 

4 Q. In which way are the best results obtained ? 

A. The hand work is better than the work done through steam 
with a machine. 

5 Q. In what respects is it better? 

A. It lasts longer; that is the only thing. 

6 Q. In which way do the kegs last longest ? 

A. They last longer by hand, because the pitch comes on better 
by machine; it comes on thicker. 

7 Q. In which way is the most pitch required ? 

A. There is little difference in that. I know no difference in 
that respect. 

8 Q. Can pitching by land be carried on in a shed, under roof? 

A. Yes, sir; If it snows or rains we have to pitch under roof, too. 

9 Q. In which way are accidents most likely to happen ? 

A. With the machine. 

10 Q. Have you known of any accidents in pitching by 
552 machine? 
A. There was one here this morning who gave his testi- 
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By the MASTER: 


11 Q. Did you see that accident that Mr. Schwarz spoke of? 

A. Yes, sir; I did. 

12 Q. What caused the explosion ? 

A. That is hard to say. There was probably gas in the stove ; 
probably there was gas generated in the stove. 

13 Q. Was there any water in the cask? 

A. No; they must be all dried out. 

14 Q. That was the first cask pitched that day, was not it? 

A. Yes, sir. 


By Mr. PARKINSON : 


15 Q. Have you ever known of other accidents of the kind or 
known of the casks being blown away from the machine? 

A. There was no keg blown away, but a cask. I was present 
when it was blown away at least six feet, and that was not the first 
or second barrel, but it was, probably, the tenth cask. 


By the MASTER : 


16 Q. Was it the tenth cask they pitched that morning? 

A. I mean that I saw as high as ten barrels blown away. 

17 Q. Not at any one time, but different times? 

A. Yes, sir; different times—I mean a great big thing; I do not 
mean this was on the same day; I mean that was on different 
occasions when I saw that. 


By Mr. PARKINSON: 


18 Q. How many kegs could seven men pitch by hand per hour? 
A. A little more than a hundred kegs. They do not need an 
hour; they can do it in fifty minutes. 
553 19 Q. Have you made any experiments lately or seen any 
experiments made in regard to pitching by hand ? 
A. Yes, sir; I did. 
20 Q. How many men were employed, how many kegs were 
pitched, and how much time did it take? 
A. There were seven men, took twenty-five minutes, and there 
were nearly fifty kegs. 
21 Q. How many kegs was it ? 
A. Fifty. 
22 Q. State whether or not the same men who formerly pitched 
by hand are generally employed to pitch by machine. 
A. Yes, sir; just as it is needed. 
23 Q. How long do the large casks generally last ? 
A. That differs. They generally last, summer and winter, one 
ear. 
24 Q. How long does a large cask generally last before it is worn 
out ? 
A. That is hard to say; that depends entirely upon the manner 
in which they are handled. If it comes out of the cellar into the air 
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it generally spoils. On an average they last twelve years; they 
always have to be repaired, though, again. 

25 Q. Do you mean that when the casks are brought out into the 
air they are injured by handling or otherwise or that they are 
ruined ? 

A. They are simply injured. 

26 Q. How much pitch is required for pitching a large cask after 
the cask has been once pitched ? 

A. The second time there is usually two gallons put into it. The 
opinion as to the amount put into it differs. We roll the cask over 
two pieces of scantling and then let the pitch run out into a big tub. 
The thinner the pitch is the longer the keg will last. Sometimes 
the pitch will form in lumps and then it will crack off and spoil 

the cask. 
554 27 Q. In which way, pitching by machine or pitching by 
hand, is the pitch most likely to form in lumps? 

A. That is caused by the carelessness of the men engaged in it. 
It can happen in both instances. Of course when pitching by hand 
one can see better, but it occurs in hand work as well as in machine 
work. We go at it with a machine; when the cask cracks inside 
that is a sign that it is thoroughly heated, and then it can be pitched 
at once, then it is ready to be pitched. In pitching by hand one can 
be more careful than with a machine; more care can be used, for if 
it is pitched with a machine it is machine work. 


Cross-examination by Mr. BANNING: 


28 X Q. How long have you been with Windisch, Muhlhauser 
and Company ? 

A. Fourteen years. 

29 X Q. When did they commence to use a machine? 


Mr. Parkinson: If any of these matters are gone into which are 
in the nature of new matter we shall claim the right of cross-exam- 
ining the witnesses as to those matters. 


A. I said before that I had been foreman there for ten years, but 
I cannot remember the date nor the month nor the year in which 
they first started to use a machine. 

30 X Q. After they got the machine did they pitch all of their 
kegs on it? 

A. As long as there was nothing broken on the machine. When 
there was something broken on it then the kegs had to be pitched 
by hand. 

31 X Q. How many times a year, on an average, did Windisch, 

Muhlhauser & Company pitch their kegs on the machine? 
5D0 A. That is hard to say. ‘There may sometimes kegs come 

back which were all off one time, and when brought back are 
pitched. When the kegs are returned from shipping they are looked 
at, and if found necessary to pitch they are pitched; if not found 
necessary to pitch they are set aside and used over again. It may 
be that the shipping kegs can be pitched every time that they come 
back, while the city kegs are only pitched about twice a year. 


. j— 
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32 X Q. Are you an experienced cooper ? 

A. No, sir; Iam not. I can put the hoops on the kegs and can 
open them and shut them. Any one can do that. 

33 X Q. What caused this head to crack and split (showing wit- 
ness “ Defendants’ Exhibit Head No. 2”)? 

A. That is hard to say. It may be that somebody threw this 
down on the ground and it happened that way. It could also have 
happened from being heated too quickly. Then it will crack and 
separate. 

34 X Q. May it not also happen when the keg is tightly hooped 
up and the head becomes wet, so that it swells ? 

A. I have said before it comes from being heated too quickly. 
That is the reason it happens, because it is too wet, and being heated 
too suddenly causes the wood to spring. 

04 X Q. repeated. 

A. It may happen through that also. It may happen from fall- 
ing down, and it may happen from other causes. 

35 X Q. Have you not seen heads split like this one in kegs that 
were pitched by hand? 

A. It does not happen so often, because in hand pitching there is 
not so much occasion for it, but in putting the pipe in and having 
a great heat come into it, then it happens much easier. 

556 06 X Q. Have you not also seen heads cracked like this in 
new kegs that had never been used ? 

A. I have not found any yet. 

37 X Q. If, when this keg was empty, a weight should be placed 
on this head would not that also cause it to crack in that way ? 

A. Not easily, if it was tied well. 

38 X Q. What do you mean by “ tied ?” 

A. There would have to be a great pressure on it. I mean by 
“tied ” that this was fastened tight together. 

39 X Q. I mean when the keg was empty. 

A. Yes, sir; there may be such a weight upon it as to cause it to 
break, but that does not happen easily. 

40 X Q. What caused this stave to split (showing witness “ De- 
fendants’ Exhibit Bung Hole Stave”) ? 

A. They drove the bung in here too tight. 

41 X Q. Are not the men who drive in the bungs often careless 
and drive it in too far and thus split the bung stave? 

A. No; they must hit it so hard that it sets tight, and the wood 
being soft it cannot split easily. 

42 X Q. What wood soft? 

A. The bungs, I mean. That is poplar wood, soft wood. 

43 X Q. Still, do not the men often drive the bung in further 
than it ought to be driven in, and thus split the stave? 

A. Yes, sir; that may happen, certainly. 

44 X Q. In this cask that burst and hurt Mr. Schwarz might not 
there have been some water? 

A. There is a great deal of caution used, because a candle is taken 

and the cask is lighted inside thoroughly to see whether there 
557 ~~ is not perhaps a drop of water in it, because in winter some- 
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times, when there is snow resting upon it, it sometimes hap- 
pens that a little water gets in it, and if we see that there is a drop 
of water or snow in it it is first thoroughly cleaned out and dried 
as far as we are able and as far as we can see. 

45 X Q. Do you know that the cask which exploded that morn- 
ing had been thus carefully examined ? 

A. I was not present; I did not stand by it, but that is the rule; 
every time the keg must be lighted with a candle and it must be 
ascertained whether it is all right or not. 

46 X Q. You spoke about the explosion having occurred perhaps 
from gas driven into it by the furnace. Do you not know that the 
furnace cannot and does not produce any gas that would thus ex- 
plode? 

A. They can always be generated; for instance, if you take one 

ask away and put another one there, while you are taking the first 
cask away gas may be generated in the second cask. 

47 X Q. What I want to know is this: Do you not know that 
there is no gas that does or can come out of the furnace that is pro- 
duced in the furnace that can thus explode? 

A. No; I cannot say that; coke has gas, and there are always 
gases being generated; if you let it stand for five or six minutes 
there is sure to have been gas generated in the meantime. 

48 X Q. Gas generated in what? 

A. In the stove—in the furnace. 

49 X Q. Do not you know, and do not all the brewers know, that 

an explosion cannot take place unless there is water or too 
558 much moisture in the keg or cask that is turned into steam ? 
A. Ido not know that; it might be the ease; if there is 

water in it then it explodes; that is a sure thing. 

50 X Q. Were not all these seven men that pitched the kegs day be- 
fore yesterday experienced men that had been specially trained to 
pitch kegs and casks in former years by hand? 

A. Every beer brewer must be that; a beer brewer does not simply 
have to bea man who can head upa barrel or put hoops on a 
barrel, but he must know all about the business, so that I can send 
him anywhere or put him at any job, and if he does not understand 
that, why I will send him away. 

50 X Q. repeated. 

—. Yes, sir; they were good men. 

51 X Q. In pitching kegs by the machine do you pour in the 
pitch from the pitch kettle before you apply the hot blaze or after- 
wards? 

A. Before the keg is heated. 


Redirect examination by Mr. PARKINsON: 


52 R. D.Q. Have you any means by which you can tell how often 


a keg is pitched? 
A. The reason I know that city kegs are pitched twice a year is 


because we put a mark on it in the spring and in the fall—twice a 
year. 
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53 R. D. Q. How many of the men who were engaged in pitching 

by hand day before yesterday at the Lion Brewery were coopers ? 
A. Six, as far as 1 know; I have but two who are real coopers; 
the others are not regular coopers; they simply head up the bar- 
rels, tighten the hoops, but they cannot make casks or barrels. 


559 54 R. D. Q. How many of the men were from your brewery 
day before yesterday ? 
A. Five. 


55 R. D. Q. How many of those were real coopers ? 

A. Four out of the five. 

56 R. D. Q. Do you mean that they are regular coopersor simply 
put on heads? 

A. Two of them were real coopers ; the rest of them simply head 
up barrels and put on the hoops and are not regular coopers. 

57 R. D. Q. Are they real regular brewers? 

A. Two of them are coopers and the others are brewers. 


By the MAster: 


58 Q. By which method of pitching is the greatest heat attained 
inside of the keg? 

A. According to my opinion, I believe pitching by hand isa great 
deal hotter, because it burns inside, while by pitching with machin- 
ery there is simply the heated air goes into it. 

59 Q. Have you ever tried with a thermometer or any other means 
the degree of heat within the keg by either method ? 

A. No; I never tried that. 

60 Q. By which method is the pitch made the thinnest, the most 
liquid ? 

A. By working it by hand. 

61 Q. And by which method is the thinnest coat of pitch placed 
on the inside of the keg? 

A. By the hand work. 

62 Q. You are pitching by machine at the Windisch-Muhlhauser 
brewery, are you not? 

A. Yes, sir; we have pitched with it. 

63 Q. Are you still pitching with it? 

A. Yes, sir; we are now using the machine. 

64 Q. In pitching by machine is there any other opening 
560 than the bung-hole, through which tbe pipe is inserted ? 

A. No; the other is plugged up; I mean the hole in the 
heading is plugged up. 

65 Q. Then, both the hole in the head of the keg and the small 
hole in the bung-stave are plugged up in machine pitching ? 

A. Yes, sir. 

66 Q. The thinner coating of pitch there is the less liability to 
break, is there not ? 

A. The thinner it is the better it is; if it is thick it will break, but 
if it is thin it cannot split off. 

67 Q. Why is it that you continue to use the machine in pitching 
if the best results are obtained by hand pitching ? 


— 
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A. The only reason that I know is that the opening and shutting 
cannot be done so well by hand as with the machine, and then 
maybe we can do more with the machine than by hand. 

(67 Q. repeated.) 

—. The difference is very little. Then the matter is this: If my 
bosses tell me to pitch with the hand I pitch with the hand. 

58 Q. Then you have nothing to do with determining what method 
is pursued, but simply obey the instructions of the proprietor of the 
brewery ; is that correct? 

A. No, sir; he has the machine there, but if he tells me that he 
does not want the machine then I do not care, and I do it by hand. 
As far as | am concerned, I prefer pitching by hand to pitching with 
the machine, because it does not require so much watching, and one 
is not exposed to so much danger. 

69 Q. In your answer to the question as to why you continue 
to use the machine you speak of opening and shutting. What 
561 do you mean by that? 
A. I mean that by hand work we had to take out the 
heads in pitching and put them back again. 

70 Q. And you did not have to do that with the machine, and 
therefore it took longer by hand ? 

A. When we do the pitching with the machine we do not have to 
take out the heads and they staid in, and therefore it does not take 
so long. 


(The further taking of testimony in this case is adjourned until 
to-morrow morning at ten o’clock.) 


562 OFFICE OF PARKINSON & PARKINSON, 
CINCINNATI, July 28th, ’83. 


Henry Scuarp, being duly sworn, testified as follows: 
Examined by Mr. PAarkrnson, through the aid of interpreter: 


1 Q. You may state your name, age, residence, and occupation. 

A. My name is Henry Scharf; I am thirty-eight years old; I re- 
side at No. 12 Mary street, in Cincinnati ; I am a cooper by trade. 

2 Q. Where are you employed and how long have you worked 
there? 

A. I work for Windisch & Muhlhauser, brewers, and have worked 
there two years. 

— Q. Are you familiar with the process of pitching by hand and 
by machine? 

A. Yes,sir; I am. 

— Q. By which method are the best results obtained ? 

A. There are about the same, the only difference being that in case 
where the casks or kegs are pitched by hand they are much better 
done and are much nicer. 

5 —. How many kegs per hour can seven men pitch by hand? 

A. We have tried it lately, and seven men pitched fifty-one kegs 
in twenty-five minutes. 
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6 Q. How long before that trial had it been since you had pitched 
by hand? 

A. It is nine years now; I am in the country now ten years; the 

first year I pitched kegs at Kaufman’s and Houck’s. 
563 7 Q. By which method is the most injury to the kegs 
caused ? 

A. With the machine. In pitching with the machine the kegs 
are heated only internally and not externally, causing the hoops to 
get loose when they cool off, while in pitching by hand the whole 
keg is heated comparatively, and the hoops don’t get loose and the 
wood does not shrink. 

8 Q. What particular branch of the work did you do at the 
brewery ? 

A. I did pitching and repairing of the kegs and what belongs to 
the cooperage department of the brewery. 

9 Q. Can you state about how long kegs last,on an average, when 
pitched by a machine? 

A. I can say that how long they will last depends upon how they 
are used ; sometimes a keg is sent away, and probably will be re- 
turned only inside of three years. 

10 —. Can one pitch by hand under a roof? 

A. Yes, sir. 

11 Q. About how much pitch is required for pitching a large 
cask by hand after it has been once pitched ? 

A. We may consider that a thousand-gallon cask that has already 
been pitched once it will require a gallon and a half to pitch it a 
second time; when a cask is pitched it is rolled and the surplus 
pitch allowed to run out. 

12 Q. By which method is the pitch more evenly distributed ? 

A. In pitching with the hand the coating of pitch is much thinner 
than by pitching with the machine; sometimes, when pitching by 
a machine, the coating on the inside of the keg will be one-eighth 
or a quarter of an inch thick with pitch, which will not happen 
when pitching by hand. ; 

13 Q. In what parts of the keg is the pitch generally the thickest 

when pitching by a machine? 
564 A. The pitch is the thickest in the back head of the keg, 
because the keg is allowed to stand sometimes before it is 
turned upside down, in order to place the pitch in equal proportions 
through the whole keg. 

14 Q. How is — with casks ? 

A. In large casks it is just the contrary to what I have just said, 
because the large cask is laid down and the pipe is then injected into 
the hole, and when the hot-air current goes in it strikes the rear 
head ; this causes the wood to burn to some extent, while the front 
head does not get the same degree of heat; consequently when the 
keg is turned over to distribute the pitch the front head gets more 
pitch than the back head, beeause the front head is not heated to 
such an extent as the rear head. 

15 Q. Consequently the pitch cools more rapidly on the front 
ead ? 
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A. Yes; the front head gets cold sooner than the rear head. 

16 Q. Examine this head now shown you (“ Defendants’ Exhibit 
Head No. 2”) and tell me, if you can, what caused that head to 
split. 

A. That occurs frequently in pitching with a machine; they fre- 
quently crack in that way. Out of one hundred kegs from fifty to 
sixty and sometimes more than that crack in this manner. It often 
occurs also in pitching by hand that the wood splits and cracks off. 
If the wood is hard it will crack the easiest. 

17 Q. In which way does it occur most frequently ? 

A. Jt occurs most frequently through pitching with a machine, 
because in pitching with a machine the inside of the head gets hot 

while the outside remains cold, thus causing the wood to con- 
565 tract and expand suddenly, while in pitching by hand the 

whole head is equally heated at the inside; at the rim of the 
head it gets hot, while in pitching with a machine on the outside it 
remains cold. 

18 Q. What effect does pitching by a machine have upon the 
bung-hole and head ? 

A. In pitching with a machine we are required to put an iron 
bung-bush in the bung-hole in order that when the pipe is injected 
through the hole that it does not burn into the side of the bung- 
hole, while in pitching by hand that is not necessary, because the 
bung-hole is closed up, and it will not burn the way it would with a 
machine if there were no iron bushing. 


Cross-examined by Mr. BANNING: 


19 X Q. How long since you learned the cooper trade ? 

A. When I was fourteen years old I became engaged in the cooper 
trade. 

20 X Q. Where did you work before working at Windish, Muhl- 
hauser & Co.'s? 

A. I worked before that time for Kaufmann and Houck seven 
rears. 

21 X Q. When did you work at Kaufmann’s? 

A. Ten years ago; when [ arrived in this country I began work- 
ing for Houck. I worked there about a half a year, but not longer 
than that, I think, and then I went to Kaufmann’s. I don’t know 
exactly how long there, but about seven years. 

22 X Q. Did you pitch kegs at Houck’s or Kaufmann’s? 
566 A. Yes, sir. 
21 X Q. How did you pitch them at Houck’s, and how at 
Kaufman’s ? 

A. At Houck’s we pitched them with hand ; at Kaufman’s we had 
a machine; except in repairing the kegs we pitched by hand and 
used the other details necessary for that purpose. 

22 X Q. You mean when a keg was broken or any other repairs 
made you pitched it by hand? 

A. Yes, sir; I mean in that case it was pitched with the hand. 

23 X Q. How often did you pitch the kegs by the machine at 
Kaufman’s while you worked for him a year? 
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Mr. Parkrnson: I object to the question ; you are now referring 
to matter not in the direct examination. 


A. I can’t say how often a year; it was four or five times a week 
in the summer, and not so often in the winter. 

24 X Q. I mean how often on the average did you pitch the 
kegs in a year? 

A. I can’t tell that exactly either; there thousands of kegs 
going away, and sometimes only returned in the course of two or 
three years; some of them are injured and have to be pitched over 
again inside of the year, and sometimes when not injured they have 
to be pitched over again before they are used; I can’t tell exactly 
how much the average would be. 

25 X Q. How often, on the average, were the city kegs pitched a 
vear—once or twice? 


Mr. Parkinson: I make the same objection that I did to ques- 
tion No. 25 
‘567 A. They are usually pitched twice a year—once in the 

spring and once in the fall. 

26 X Q. How long since you pitched kegs by hand? 

A. That only occurred during the last week; I think upon Thurs- 
day. 

27 X Q. I mean how long before that time were you accustomed 
to pitch by hand? 

A. That is about eight years ago; in Kaufman’s we pitched by 
hand. 

28 X Q. Is there as much demand for coopers now as there used 
to be when you did the pitching altogether by hand? 

A. A brewer must possess the same knowledge as a cooper—that 
is, about the same; they are all required to have a knowledge of 
coopering. 

29 X Q. Is that required now as much as it used to be when all 
the pitching was done by hand ? 

A. In former times the coopers were more used. 

30 X Q. What kind of men were those that pitched the kegs 
Thursday morning; were they experienced coopers or ordinary 
hands? 

A. There were three coopers among them and the rest were 
brewers. 

31 X Q. Look at this stave and these two heads (defendant’s ex- 
hibits) and state whether the pitch on them — as it generally is when 
the pitching is done by a machine. 

A. This head (No. 1) has been pitched by a machine; that any 
one can see; and that has (No. 2) Sone pitched by a machine also, 


because in pitching by hand these lumps that have formed here do 
not occur in pitching by hand; according to my opinion, this stave 
: has also been pitched by a machine, because the pitch is very 
568 thick at the ends and thicker than it would be if pitched by 
hand; when you pitch by hand the coating is a great deal 
thinner. 
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32 X Q. Do kegs generally have pitch on them as thick as on 
these heads and this stave, when pitched by a machine? 

A. That depends upon the fact of how old the keg is; the older 
the keg gets the thicker the coat of pitch that will adhere to it. I 
can say this, by looking at these two heads, No. 2 having a thin coat 
of pitch is not so old as No. 1, which has a thick coating. 

33 X Q. Is the thickness of the pitch on this stave and these 
heads a fair average thickness of the pitch when the kegs are 
pitched by machine? 

A. That depends entirely upon the age of the keg; with a new 
keg, after it has been pitched once or twice by the machine, the 
pitch will not be quite as thick as upon this stave here ; when the 
keg gets old the pitch will form in thicker coats, and it sometimes 
happens also when pitching an old keg that pitch bubbles form in 
the pitch so that you can put your hand under the pitch. 

34 X Q. Did you ever see this stave or these heads before? 

A. No, sir. 


Mr. HARPER: 

35 X Q. Take one hundred kegs of just the same age as these 
heads and this stave appear to be, would the coating of pitch be 
thicker or thinner than it appears upon these ? 

A. On the rear head of old kegs the pitch is always the thickest. 


Mr. HARPER: 


35 —. Take one hundred old kegs of thesameage that this 
569 stave appears to be, would the coating of pitch upon the sides 
of the keg be thicker or thinner than that on this stave? 

A. There is a difference in that; it sometimes depends upon the 
fact whether the keg is moist inside. Jn that case the moisture causes 
this roughness and holes, as shown on this stave; that is caused by 
moisture. Sometimes it happens, too, when pitching by machine, 
that the keg is dry in one place and moist in another, which would 
be another cause of this difference in the thickness of the coating. 
Sometimes it is caused by the negligence of the men who do the 
pitching in not having the current of hot air thoroughly heat the 
pitch, or in not having the heat evenly distributed over the staves 
of the keg. 


Mr. HARPER: 


37 —. Does not the thickness or thinness of the coating of 
pitch depend upon how hot the interior of the cask is made, conse- 
quently how perfectly fluid the pitch becomes ? 

A. That depends upon the heat; if it is heated too much bubbles 
will form in the coating of vitch, In pitching you can ascertain 
whether the keg is re: ady to be pitched by looking at the color of 
the smoke issuing therefrom. If the smoke is blue or nearly white 
and the keg begins to crack, it is seen that it is just ready to be 
pitched, but if it is overheated, it will cause bubbles to form in the 
coating of the pitch and these irregularities as they appear upon 
this stave here. 

48—294 


378 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


Mr. HARPER: 


38 —. Do you mean when the smoke issues, as you speak of, it is 
ready to be pitched or ready to be taken off the machine? 

A. Yes, that is what I mean; whenever smoke issues, as I have 
described, then it is ready to be taken off the machine. 


570 Mr. HARPER: 


39 X Q. Do you put the pitch in the keg before you put it upon 
the machine or attach it to the machine or after you attach it? 

A. That can be done according to one’s choice; we put it in before 
we put it upon the machine, and others heat it first and then put 
the pitch in. It can be done according to one’s choice. 

40 X Q. No matter how old the keg may be if it is heated thor- 
oughly will not all the pitch that is sticking to the wood melt? 

A. Yes, sir; that occurs every time when it is heated thoroughly ; 
the pitch runs out and the keg is jostled about—that is, rolled ; that 
_ has to be done. 

41 X Q. Whether the old pitch on the wood on the inside of the 
keg is entirely melted off or not depends upon how hot the keg is 
made, does it not? 

A. Yes, sir; the old pitch is loosened every time and then the new 
pitch is added to it; that is the rule. 

42 X Q. If you took this stave and subjected it to enough heat 
will not the old pitch you see upon it be all melted off? 

A. Yes, sir; that all runs off. 

43 X Q. If you took an old keg and heated it until all the old pitch 
runs off, as you have just stated it would, would the pitch be any 
thicker when you repitched that keg than it would be if it were a 
new keg ? 

A. In an old keg when it is repitched the pitch will always stick 
to it thicker than it will in a new keg, because the old keg (the wood 

in it) has all been burned to some extent by previous pitch- 
571 Ing consequently the pitch sticks to it more than in a new 
ceg. 

44 X Q. If you took this stave and melted the pitch all off, as you 
have said would be the case if heat, with heat enough, and then re- 
pitched that same stave, would the pitch be any thicker than it was 
the first time that stave was pitched ? 

A. The pitch on an old keg will never run off as well as on a new 
keg, because the wood has been burned, and therefore the coating of 
pitch will stick to the old keg more than it will to a new keg. 

45 X Q. Confine yourself to this stave that is before you and then 
answer my other question. 

A. No one can ever succeed in doing that. If the pitch on this 
stave is taken off entirely it will burn the stave, char the wood ; with 
a machine that cannot be done. 

46 X Q. In saying that it will burn and char the wood, do you 
mean by hand pitching or machine ? 

A. With the machine the wood will burn more. 

47 X Q. Look at this stave and state how old you think, as a cooper, 
the keg was from which it was taken. 
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A. It may be four, five, or six years old; it is an old stave; that 
one can see. 

48 X Q. Look at this head No. 1 (defendant’s exhibit) and state 
_ old you would think, as a cooper, the keg was from which it was 
taken. 

A. That is an old head; that one can see; I can’t state exactly 
how old; it may be as old as the stave I have spoken of; it has been 
entirely compressed by machine pitching. 

49 X Q. Look at this head No. 2 (defendant’s exhibit) and state 

whether it — as old as head No. 1, in your opinion. 
5972 A. This head (No. 2) is comparatively a new head ; that one 
can see by the thickness of the pitch ; that has probably only 
been pitched two or three times; you can also see that it is new 
head, because it has not been compressed. 

50 X Q. Which one of these two heads is cracked and split the 
most ? 

A. This head (No. 2) is only split upon one side, while this head 
(No. 1) is split upon both sides; that is the only difference. 

51 X Q. Is not the crack in head No. 2 much the largest and 
widest ? 

A. Yes, sir; the crack in head No. 2 has penetrated deeper than 
the crack on No. 1; one can see that. 

52 X Q. Have you not seen the heads of new kegs cracked and 
split like these heads ? 

A. No, sir; that does not occur with a new keg. 

53 X Q. If the keg were tightly hooped and the head became wet 
would it not swell, causing the head to bulge and split like these 
heads ? 

A. That comes from the heat in pitching with the machine; the 
keg is pressed. very tight, and when the heat strikes it it expands 
and from that causes the heads to crack. 

54 X Q. Does the heat make the wood expand ? 

A. The heat makes the wood split. 

55 X Q. Will not the heat penetrate through the wood quicker 
where it is thin, at the ends, than through the middle, where it is 
thicker ? 

A. Yes; of course, the heat will go through the sides of the 
573 head easier than through the middle, because the head is 
thinner on the sides than it is in the middle. In the middle 

there is more body to the wood. 

56 X Q. Might not the heads of a keg be split, as you say they 
are, by throwing the keg on the ground from the wagon or knock- 
ing it about ? 

—. On the heads that can never occur, because the kegs are not 
thrown upon their heads; that can only occur to the staves; at the 
top of the stave, where the top part may be broken. 

57 X Q. What split this stave ? 

A. That occurred from knocking in the bung. 

58 X Q. Do not the men who drive in the bungs often strike them 
too hard, driving them in too far, thus splitting the bung-stave 
through the hole? 
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A. Yes; that occurs sometimes; sometimes they are thrown from 
the wagon and fall upon the bung and thus crack the bung-stave 
and split it in that way, too. That has nothing to do with the pitch- 
ing ; they will burst, too, if they have one of these iron bung-bushes 
in the bung-hole. 

59 X Q. How were kegs and casks usually pitched by hand, out 
in the open air or in a building, when you used to pitch altogether 
by hand? 

A. That can be done as one pleases; the pitching can be done 
under a roof or in the free air. 

60 X Q. What do you mean by under a roof? 

A. Under a shed. 

61 X Q. Open at the sides ? 

A. Yes: it is open at the sides; it must be everywhere. 

62 X Q. To allow the smoke to pass out ? 

A. Yes, sir. 


, 574 tedirect examination: 


63 R. X Q. Is that the same in regard to the shed being open at 
the ends, whether pitching by machine or hand? 

A. That can be done as one pleases; in Germany I pitched by 
hand under a shed and in the free air; I could pitch a keg in the 
room bere; it makes no difference. 

64 R. X Q. How was it done actually—under a shed or in the 
open air? 

A. It was done mostly under a shed, but that does not make 
much difference, because if it rains it has to be done under a shed, 
anyway ; but it is really better if it is done in the open air. 

65 R. X Q. State whether bung-staves are not more frequently 
split when a machine is used than when the pitching is done by 
hand (showing witness stave). 

—. That does not come from pitching ; that comes from knocking 
the bung in; pitching has nothing to do with that. 

66 R. X Q. What is the reason for using the iron bush ? 

A. The reason is that the wood around the hole gets burned when 
the iron pipe is injected into the hole to heat the keg; in former 
times we did not need to have this iron bung-bush when pitching 
by hand, but now we have to have them; the iron bung-bush is to 
protect the wood around the hole from being burned. 


Mr. HARPER: 


67 —. Are these iron bung-bushes worn out by use in one keg, or 

after the keg is used and worn out are they in a condition to be put 

into another keg; or, in other words, how long do they last ? 

79 A. No, sir; they can only be used once; they can never 
be used twice. 


-  eaamagg 
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Jacosp FRecn, Jr., recalled, testified as follows: 


Examined by Mr. BANNING: 


1 Q. Are those two heads, Nos. 1 and 2 (defendants’ exhibit) out 
of the same keg? 

A. No, sir; two different kegs. 

2 Q. Are eithér one of these heads out of the keg from which this 
bung-stave was taken ? 

A. No, sir; that stave is from a different keg. 

3 Q. How did you get these heads and stave? 

A. I took them out of a keg. 

4 Q. Why did you not take all the pieces from one keg? 

A. Well, that keg had a broken head and no broken stave, and 
another broken staves and no broken heads; consequently I did 
not take the heads and stave from one keg. 

5 Q. From how old a keg would you say this stave was taken? 

A. That I could not say ; it is impossible. 

6 Q. Well, state, as near as you can, what you think. 

A. Well, that keg would be three or four years old. 

7Q. Do you think that it would be older than three or four 
years? 

A. No, sir. 

8 Q. Is the thickness of the pitch on this stave a fair average 

thickness of pitch on the kegs that are pitched by a machine? 
976 A. It is thinner; it is not a fair average. 
9 Q. It is not a fair average because too thin? 

A. Yes, sir; | examined several kegs of this kind, and the pitch 
was blue and in some cases it was a half inch thick, especially 
around the head. 

10 Q. If the keg was thoroughly heated—sufficient to thoroughly 
melt the pitch—would not the pitch on this stave and these heads 
have melted off so that it need not have been so thick ? 

A. Why, yes; if you put enough fire in it; you can’t put enough 
by machine. 

11 Q. Whether it melts off thoroughly or not depends upon the 
amount of heat you put in the keg? 

A. Of course, it depends upon the heat. 

12 Q. Ifa keg that has been pitched a number of times is thor- 
oughly heated so as to thoroughly melt the pitch off the wood would 
it not repitch with as thin a coat of pitch as a new keg? 

A. Yes, sir. 

13 Q. The thickness of the pitch on the inside of the keg does not 
depend upon the age of the keg, but depends upon the degree of 
heat to which the pitch is subjected? 

A. To a very great extent. 

14 Q. Is there any difference in the age of these two heads, No. 1 
and No. 2? 

A. There is. 

15 Q. Which is the oldest? 

A. That one in your hand. 

16 Q. No.1? 
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A. Yes, sir. That head (No. 2) has been put in since; that head 
has been put in after the head of the keg was broken. 
577 17 Q. How much older is head No. 1 than head No. 2, in 
your opinion? 

A. That is something that I could not answer. 

18 Q. Well, give your best opinion. 

A. Well, that is pretty hard to tell. This head, No. 1, might 
have been in for sometime, and this head, No. 2, might have been 
in only two or three weeks. It is something that I don’t think any 


cooper could tell. 
19 Q. Did you take these heads and the stave out of kegs or out 


of a pile? 
A. I took them out of a pile of kegs that was in the repair shop. 
20 Q. You picked out specially these particular ones which you 
found broken? 
A. I didn’t have to pick any; we have several hundreds some- 


times standing around broken. 


Mr. Harper: 
22 —. Then, in your experience, you do not get the interior as 
hot in pitching by machine as you do in pitching by hand? 
A. No, sir; we don’t. 


Mr. PARKINSON: 

23 —. Have you any means of telling how hot a keg is when you 
are pitching by machine? 

A. When we pitch a keg by hand the whole interior of the keg is 
in a blaze‘and the whole of it is heated up. When the hot air is put 
in by a machine it strikes on the side and only heats up a space of 
three or four inches around in one spot. 


Mr. PARKINSON: 
24 Q. Do you know which is the hottest—the blast from the ma- 
chine or when the whole keg is set on fire by hand pitching? 
A. I think the blaze when pitching by hand, as the whole keg is 
afire. 
Mr. PARKINSON: 
578 25 Q. Do you know whether it is possible to blast from a 
furnace which is hotter than the flame itself? 
A. I don’t know. 


Mr. PARKINSON: 


26 —. In which way is the heat more evenly distributed ? 
A. By the hand work. 


Mr. BANNING: 
27 Q. Do you know how hot the wood and pitch have to be before 
they will blaze? 
A. No, sir; it takes a red-hot iron to set the pitch on fire. 
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Mr. BANNING: 
28 —. That is, you use a red-hot iron to set the pitch on fire ? 


A. Yes, sir. 


Mr. BANNING: 
_ 29—. You can state whether it will blaze with less than a red-hot 
iron. 
A. No, sir; you put some pitch on the iron and put — in the fire, 
and when it gets ablaze it will set pitch afire in the keg. 


Adjourned to meet at the U.S. clerk’s office, in Covington, Ky., 
at this —, 2 o’clock p. m. 


579 Unitep States CLerk’s OFFice, 
Covinaton, Ky., July 28th, 1883. 


JouN BRENNER —, who, being duly sworn, testified as follows: 
Examined by Mr. PARKINSON: 


1 Q. State your name, age, residence, and occupation. 

A. John Brenner; age, fifty-one years next October; residence, 
601 Scott street, Covington, Kentucky ; business, brewer, and a mem- 
ber of the firm of Brenner & Sciler, brewers, in Covington, Ky. 

2 Q. Were you educated as a brewer; if so, where did you get 
your education ? 

A. Yes, sir; in the old country; in Germany. 

3 Q. How long have you been engaged in brewing? 

—. I can’t say; I was born and brought up in a brewery; my 
father was a brewer, and I never worked at anything else than 
brewing. 

4Q. How long have you been in business for yourself as a brewer? 

A. I commenced in business myself in 1867, in Cincinnati, in the 
firm of Foss, Schneider & Brenner; we madea contract for ten 
years ; I was to be the foreman and superintendent for the ten years ; 
at the end of the ten years I sold out; I then, for three years, done 
nothing; then I came over here and bought into the brewery I am 
now at, at a master commissioner's sale; that was in 1880, and we 
have run the business in our name since last May. 

5 Q. Are you familiar with the methods of pitching by hand and 
machine? 

A. Well, I did work by hand—not so much by machine; at the 

time I was foreman of Foss, Schneider & Brenner’s we did not 
580 have many machines for pitching; we had some, but not every 

brewer had one; afterwards they got to be more plenty; you 
want to know about pitching with warm air or hand? 

6 Q. Yes; by hand or machine. 

A. Well, I worked more by hand. 

7 Q. How are the kegs pitched in your brewery at the present 
time—by hand or machine? 

A. We pitched them all by hand; we only had a machine for one 
year from that Cleveland man ; we bought it from Burger, in Cin- 
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cinnati, who sold them ; when I was connected with Foss & Schneider 
Mr. Herman Reuter, of Hamilton, came to me—I guess it was in the 
beginning of 1870, or may be in 1869, when I was working there— 
and told me about it. 

8 Q. Did you get a machine from him ? 

A. Yes, sir; from Mr. Reuter; he first explained it to me, and 
said, what do you think of it, at the time the machine was com- ! 
plete, and we talked the matter over, and be fixed one and I tried A 
it anc it was good; he fixed up a hot-air boiler,and we found it was 
good for a big business—quicker to work a big business : for a small 
business I would take the hand pitching for that; the machine 
works quicker than —, anyway ; I have found out since I got a ma- 
chine that it is faster than by hand power. 

9 Q. By which method is the pitch the more evenly distributed ? 

A. By hand; it is a better job than by machine. | 

10 Q. By which method is the keg the most thoroughly puri- 

fied ? 
581 A. By hand ; if we take the head out and set the whole keg 

on fire, if the keg i is moist, the moisture comes out quicker 
than through the small bung-hole i in machine pitching, so that the ) 
pitch gets evener and nicer than when done by steam power. 

11 Q. About how long does a keg last before it is worn out when 
pitched by hand? 

A. It will last a whole season when pitched by hand, but not by 
machine. 

12 Q. How long does a keg last before it is worn out entirely ? 

A. Well, from my judgment and experience, about five years for 
shipping purposes and about eight years for city use. 

3 Q. By which method do the kegs last the longest, by hand or 
machine pitching? 

A. Well, by hand; you have to pitch it more when pitched by 
steam ; the more pitching the keg has the more it is worn out; you 
have to drive the hoops when you pitch by hand more; by machine 
it affects the stave opposite the bung-hole and the bung-hole stave. 
Hand pitching will last twice as long as machine pitching. 

14 Q. About how many kegs do seven men pitch by hand in one 
hour upon the average? 

A. Well, they can pitch by hand one hundred; of course, they 
must understand their business of how to drive the hoops and set 
the kegs on fire. There isa big difference. I have worked asa 
hand myself, and I have had some partners who could not do as 
much work as I did. There is a difference in hands; they must be 
good hands. 

15 Q. State whether or not it requires good hands in pitching by 
machine. 

A. We do not need so good hands in machine pitching as by hand 

pitching ; of course, they are similar. 
582 16 Q. What do you call a good hand; a brewer or a cooper? 
A. Well, a brewer can do that kind of work just as good as 
— cooper; I call a good hand a brewer, as a brewer should do any 
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kind of work that belongs to the business of brewing, and pitching 
kegs belongs to the brewing business. 

17 Q. Does it require brewers for pitching by hand? 

A. No, no; some brewers in the old country do more of the pitch- 
ing than a cooper does by hand. It is more particular work in 
pitching by hand than by steam, and a cooper understands more 
about it than a brewer, while every brewer to be a brewer should 
know that kind of work as well as a cooper. 

18 Q. Is this work usually done by men who are employed in 
the brewery, or by a special force employed for this particular pur- 
pose ? 

A. Every brewer must be able to do this work, or I could not call 
him a brewer. 

19 Q. How many skilled men does it require to pitch by hand 
and what does each do? 

A. Three of them ; one handles the keg and passes it to the man 
who sets it on fire and has the heating iron; we must have a hot iron, 
and we put the pitch in the keg and the hot iron is put in and the 
pitch set on fire; that is first. The second has to watch the keg 
when it is set on fire, and hold the head, and turn the keg so that 
the pitch will drop out; that is the second hand. The two hands 
put the head in and drive the hoop, and the two hands have to roll 
it; now the third one puts the head in and drives the hoop on. 

These three must be good hands. By machine, if we have a 
583 couple of good hands, it is just as good as if we have three 
good men. 

20 Q. Do you include the engineer when you say two good 
hands by machine? 

A. Yes, sir; one attends to the machinery and one applies the hot 
air to the keg. 

21 Q. Where is the engine generally located when they pitch by 
machine? 

A. Well, we had it on our machine right together; we run the 
blower by hand. We drove the blower by hand and, of course, that 
blower drove the heat right into the keg. 


Mr. Harper: 
22 —. Did you ever work the machine by steam power? 


A. Yes; at Foss and Schneider’s we worked with steam power ; 
not for small kegs, but big ones. 


Mr. HARPER: 


23 —. Did you have a steam engine to work the blower at Foss 
and Schneider’s ? 

A. No; we had a blower that was connected with the brewery 
engine. 


Mr. HARPER: 


24 —. You did not work that bv hand at Foss and Schneider's? 
A. We did for small kegs. 
49—294 
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Mr. HARPER: 


25 —. Well, the big casks? 

A. Well, the big casks, we nad a blower by steam with tle brew- 
ery engine. At first when we tried the machine, in 1879 or 1880, 
we worked by hand. I guess they do it to-day altogether by steam 
power. 

26 Q. In which way is the most pitch used—by hand or steam 
power? 

A. By steam there is more pitch used than by hand power. The 
pitch is thicker in a keg when pitched by machine than by hand. 

27 Q. When pitching by hand do you pitch in a shed or in 
584 theopen air? 

A. We can do that any place. I pitch most of the time in 
the open air when pitching by hand. 

28 Q. How is it in other breweries in which. you are acquainted, 
do they pitch under roof or in the open air? 

A. Well, machine pitching, of course, has to be under a roof; you 
‘an’t move the machine every day like we do by hand; you see 
when we pitch by machine you have only to set up the pitch kettle 
and it can be set any place, but by steam power you can’t do that; 
you must have it under roof. 

29 Q. Does the fire injure the kegs when the pitch is set on fire 
when pitching by hand ? 

A. It will, if the man who does the job does not understand his 
business; that is the reason we must have good hands on that job; 
we take the best hands for that purpose. 

30 Q. How is this by machine? 

A. By machine the keg does not get so much direct fire and does 
not get so much hurt if a man understands his business. If a man 
understands his business in hand pitching the keg does not get hurt 
any more than by steam pitching. The heated air strikes in by 
machine pitching more ina body and affects the staves. By hand 
pitching if a man does not look out he hurts the head of the keg ; 
that is about it. The stave across from the bung-hole, where the 
hot air strikes, gets wore out sooner than by hand. 

31 Q. Do you mean the bung-hole stave? 

A. The bung-hole stave and the staves across on the opposite side. 


Mr. HARPER: 


585 32 Q. What does it do to the stave on the opposite side? 

A. Well, it gets thinner from being heated with the hot air: 
the hot air takes some wood off; sometimes in hand pitching, when 
the head gets afire, it takes some wood off, too. 


Mr. HARPER: 


33 Q. Do you mean that it burns the stave more on the opposite 
side of the bung? 

A. Yes; on the opposite side in front of the bung it affects the 
wood so that the staves get thinner in pitching by machine. 
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Cross-examined by Mr. BANNING: 


34 X Q. Are you pitching your kegs now with a machine? 

A. Yes, sir. 

35 X Q. How long since you commenced to use a machine? 

It is about a year or over a year since I got a machine. 

>X Q. When did you quit business with Foss & Schneider? 

. I quit there in 1877. 

X Q. Was the firm Foss & Schneider then ? 

A. Foss, Schneider & Brenner. 

X Q. Were you using a machine at that time at the brewerv of 
Foss, Schneider & Brenner ? 

A. Yes, sir. 

39 X Q. How long had you been using it? 

A. Well, I can’t tell you exactly. We experimented, as I said 
before, with Reuter’s, from Hamilton, and then we bought—first we 
pitched the small ones by hand, and after that we pitched the big 

casks by steam-power blower 
586 40 X Q. How many times a year did you pitch your kegs 
when with the firm of Foss, Schneider & Brenner? 
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Mr. Parkinson: I object to the question as not cross-examina- 
tion. 


A. Our rule was there at that time, as we done a large shipping 
business, to do it in the fall and spring. 

41 X Q. Your rule, then, was to pitch the kegs two times a year? 

A. Yes, sir. 

42 X Q. In which way can you pitch kegs the fastest, by hand or 
by machine? 

A. By machine we can pitch more; twice as much as by hand; 
but when pitched by hand they will last twice as long as pitched by 
machine. 

43 X Q. When you pitched by hand how many times did you 
pitch the kegs a year? 

A. Once. 

44 X Q. Did you never pitch them two times a year? 

A. Sometimes when a keg gets musty we pitch them twice, and 
some of them only once. When a keg stands out for a week or two 
weeks in the sun it gets a musty taste and you have to pitch it. 

45 X Q. How long do the kegs last when pitched by machine— 
how many years? 

A. Oh, they last just so long as by hand; for the city trade about 
eight years, and for the shipping trade about five years. 

46 X Q. When pitched by a machine? 

A. Yes, sir; and the same by hand. 

7 X Q. When you say seven men can pitch one hundred kegs 

an hour do you mean that they will do that all day long? 
587 A. Not in the summer time, in hot weather. 
48 X Q. When the pitching was all done by hand did or 
not every brewer learn how to open and close kegs like a cooper ? 
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A. That is the rule in the old country; every brewer must be a 
cooper, and — this country lots of brew ers can head up a keg as well 
as a cooper; he must know how to do it. 

49 X Q. They learn it in the brewery? 

A. Learn it in the brewery; that belongs to the brewery business. 

— Q. When the pitching w ‘as all done by hand, if a man came to 
the brewery and wanted to get work, did you require that he should 
know how to pitch kegs and casks, take the heads out, &c., before 
hiring him ? 

A. Sometimes we do. 

51 X Q. If you expected him to do that kind of work ? 

A. Yes, sir; I have had hands many times when I put them on 
such work they did not understand it and I sent them off. 

52 X Q. Look at this stave (defendant's exhibit) which I show 
you and tell us whether you ever saw a bung-stave split in that way 
when the pitching was all together by hand ? 

A. That stave was not split by the pitching; that stave was split 
by the hoops being loose and forcing in the bung. 

-53 X Q. So that the splitting has nothing to do with the pitch- 
ing? 

A. The pitching has — to do with the hoops being loose; when 
using a machine the staves get loose and the staves can be split by 
driving the bung in when they are loose; the hoops are loosened by 
the hot air from the machine. 

54 X Q. When you did all your pitching by hand did you 
588 ever see heads split and crack like this one marked No. 2 
(defendant’s exhibit), which I now show you? 

A. That can be done before the keg gets pitched, in the cooper 
shop; I make a good many kegs myself; I know where we work by 
hand, when the head does not go in, they knock down on it to get 
it in and split it in that way; it can be split by pitching, also. 

55 X Q. When you were pitching by hand have you ever found 
or seen heads split like that one? 

A. Yes; when a man does not understand his business, in putting 
in the head. 

56 X Q. It is caused by carelessness in the way that the keg is 
handled or the head put in? 

A. It is one of the means of splitting by putting the head in. 

57 X Q. Did you ever see a head cracked and split like that when 
you were pitching with a machine ? 

A. I never examined; you see we don’t take the heads out by 
machine pitching. 

58 X Q. How long since you pitched any kegs by hand ? 

- ~ We pitch a little now, when the machine is out of order, by 
anc 

59 X Q. If the machine is out of order you pitch by hand? 

A. Yes, sir; I did it about a couple of years ago. 

60 X Q. Have you got any kegs now pitched by hand ? 

A. Well, I guess that we have some; I think that we have had 
the machine about a year or a little over a vear. 
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61 X Q. You don’t know whether you have any still or not that 
you pitched by hand? 

A. I guess that we have some, if we can find them; when a keg 
is used two years without pitching you can see whether it is hand or 

machine pitched. 
589 62 X Q. How, in your opinion, was this stave pitched, by 
hand or machine? 

A. Well, this looks to me like machine pitching, because the pitch 
is too thick on the stave for hand pitching; when we start the whole 
keg on fire you see that the pitch is not so thick. 

63 X Q. If you made the hot air from your machine hot enough, 
would it not melt all the pitch off of the stave? 

A. Not so well on the bung-stave as on the opposite stave. When 
the pipe is put in at the bung it throws the hot air on the opposite 
side. 

64 X Q. Are not all the other holes in the keg shut up so that 
the hot air has to come out at the bung? 

A. You can do this by having a hole behind so that the smoke 
can get out. 

65 X Q. Another hole besides the bung-hole? 

A. Yes, sir; the small hole in the head is open. 

66 X Q. You have a small hole in the head open when you pitch 
by machine? | 

A. Yes, sir. 


Mr. HARPER: 

67 —. When you take the hot-air pipeout in pitching with a ma- 
chine, do you drive the bung in before you commence to roll the 
keg around ? 

A. Yes, sir. 

68 X Q. And put a plug in the hole in the head? 

A. Yes, sir. 

69 X Q. So that you have it all closed up before you roll it 
around ? 

A. Yes, sir. 

70 X Q. When pitching by a machine do you put the pitch from 
the kettle into the keg before you put the air pipe into the keg or 
afterwards? 

A. Afterwards; some put in before—I don’t do that, I put it in 

after that. 
590 71 X Q. So that the pitch which is used to coat around the 
inside of the keg has not been subjected to the hot blast, but 
is just as it comes out of the kettle? 

A. We pitch each year, and the pitch must be so hot that it runs 

from the keg. 


Mr. HARPER: 


72—. But you put the new pitch in after you take the keg off of the 


machine ? 
A. Yes, sir; when I take it off before I roll it I put the new 


pitch in. 
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Mr. HARPER: 


73 —. So that the hot blast from the machine does not get upon the 
new pitch ? 

A. No, sir. 

74 X Q. Are all casks pitched by a machine as thickly coated 
with pitch as this stave? 

A. Yes, sir. 

75 X Q. Does it make any difference as to the thickness of the 
pitch whether the keg is a new one or an old one that has been 
pitched several times ? 

A. Well, if the pitch cracks it falls off from the stave and the 
keg is musty. 

76 X Q. What is the reason you cannot get the coating as thin in 
the keg when pitching with a machine? 

A. Why, you cannot make the keg as hot so that the pitch will 
melt off before you spoil the stave across from the bung-hole by the 
hot air. 

78 X Q. Is it not your understanding that the keg is laid over on 
its side? 

A. Some lay it so and some stand it up onend. I stand mine 
end up. 

79 X Q. If you laid the keg on its side so that the bung-hole 
would be down, would not the pitch run out at the bottom ? 

A. Well, that is all the same when you lay it down, the hot air 
strikes through ; it affects the side the same as when you stand it 

up on the end. 
591 80 X Q. If you have the bung-hole up then the pitch falls 
down to the lower side of the keg? 

A. Well, it does not make much difference which way you have 
the keg—whether it is end up or on its side—the hot air would strike 
through and heat the stave on the opposite side. 

81 X Q. Would not the pitch which had fallen down to the bottom 
of the keg receive the hot-air blast, and thus protect the wood ? 

A. I can’t see how the hot air would have any more effect if you 
laid the keg down on its side or set it upright. Now, the hot-air 
pipe goes in the bung-hole and strikes right through and has an 
effect upon the stave on the opposite side. 

82 X Q. If you were to have the pipe so arranged that it would 
strike upon the pitch lying on the bottom of the keg, would not 
that make some difference or would it not ? 

A. Well, when the pitch is hot enough it will melt—the old pitch. 
If the air you put in is not hot enough of course it would not melt 
the pitch off. 

83 X Q. How many large casks, say thirty-barrel casks, could seven 
men pitch in a day in the old way ? 

A. Well, after you get the heads out of the big casks ? 

84 X Q. Well, by hand, taking out the heads. 

A. Well, [ have pitched as many as thirty in a day. 

85 X Q. Thirty in a day ? 

A. Yes, sir; complete. 
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86 X Q. Did you ever use the pitch pan? 

A. Yes, sir. 

87 X Q. How many could the same number of men pitch ina 
day by the pitch pan? 

A. Well, they could pitch forty-five or fifty with a couple of pitch 
pans. 

592 Mr. PARKINSON: 

88 —. Please examine the hole in this bung-stave and say if the 
hole is round. 

A. That hole is not round. The hole is the longest the long way 
of the stave. That comes from putting the hot-air pipe of the ma- 
chine in the hole; it burns; it makes its shape a little longer one 
way than another, and in this way the hole gets out of shape. 

89 X Q. In other words, wherever the pipe strikes it burns the 
hole ? 

A. Yes,sir; and the effect is that the hole gets longer lengthways 
of the stave. 

90 X Q. How big is the hot-air pipe on a pitch machine ? 

A. I guess about three-fourths of an inch; I can’t tell exactly; I 
never measured it. 


Mr. PARKINSON: 


91 —. State whether the bungs are made round or oval. 
A. The bungs must be round. 


Mr. PARKINSON: 
92 —. What effect would the driving of a round bung into a hole 
which was burned out lengthways of the stave have? 
A. It does not have much effect at all. The bungs are made of 
soft wood, and it takes the shape of the hole. 
Mr. PARKINSON : 
93 —. Would the staves be more or less likely to split? : 
A. Well, when the hoops are not tight and the hole not round, if 
you drive a bung hard of course the stave might split. If the hole 
in the bung was like this one and the bung driven it would split 
if the hoops were not tight. 


593 Filed Nov. 16th, 1883. 
NOBLE C. BUTLER, Clerk. 
Circuit Court of the United States, Southern District of Ohio. In 
Equity. 
MATTHEW GOTTFRIED vs. CHRISTIAN MOERLEIN. 
Before master. 

STATE OF ILLINOIS, 

Cook County, 

[On margin:] At the time of the hearing, Sept. 21st, 1883, this 


affidavit was, by agreement of counsel, received and taken as a depo- 
sition, defendant’s counsel waiving cross-examination. 
| ee 
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Thomas A. Banning, being duly sworn, on oath deposes and says 
that a few days prior to August 2d, 1883, he sent word to the brew- 
ery of Matthew Gottfried, the complainant, that he would like to be 
informed when any kegs were to be pitched on his machine as he 
desired to attend ; that word was sent back that they would pitch 
again on said second day of August; that affiant attended on said 
day and saw a great many kegs pitched ; that neither Mr. Gottfried 
nor his men nor any of them were informed of affiant’s object in 
desiring to know when pitching was to be done orin attending as 
he did; that no instructions of any kind whatever was given to any- 
body whatever as to how the pitching should be done; that affiant 
has often seen kegs pitched at complainant’s brewery, and that the 
pitching done on the said second day of August was exactly like the 

pitching which he has seen done at said brewery many times 
594 during the past few years with results in nowise different from 

the results which he has always seen done at said brewery, 
and in no respect were they better or more perfect than he has al- 
ways seen them; that after a number of kegs had been pitched so 
that affiant could see that they were all treated alike, affiant in- 
structed the foreman to send to his office the keg which he has called 
Goitfried’s keg, identified by his brand; that the keg was chosen 
by afhiant indifferently from many others like it,so far as affiant 
could see; that no examination of any kind was made to see how 
the keg was pitched, either by looking or feeling inside of it by affi- 
ant or any one else, prior to the choosing of said keg, and that 
from affiant’s knowledge of the pitching done at complainant’s 
brewery, from having often seen it done, he is able tostate positively 
that the keg so chosen and introduced in evidence before your 
honors is but a fair sample and nothing better of the regular, ordi- 
nary, and usual pitching done on complainant’s machine at his 


brewery. 
THOMAS A. BANNING. 
Subscribed and sworn to before me this 19th day of September, 
1883. 
[SEAL. ] WILLIAM H. DYRENFORTH, 
Notary Public. 
595  Master’s Report. Filed Nov. 16th,1883. Noble C. Butler, Clerk. 


In the Circuit Court of the United States for the Northern District 
of [llinois. 


MATTHEW GOTTFRIED et al. v. PeTeER SCHOENHOFEN. 
SAME v. FRANK BARTHOLOMAE ef al. 
SAME v. Peter Fortune et al. 


To the honorable the judges of said court : 


I, Henry W. Bishop, master in chancery, to whom by orders 
entered therein the above-entitled causes were referred for the pur- 
pose of taking and reporting to said court an account of the num- 


sg, 
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ber of barrels, casks, kegs, and other vessels which the defendants 
have pitched or prepared for pitching by the use of machines em- 
bracing or employing the patented improvement of the complainant, 
and the gains, profits, and advantages which the defendants have re- 

ceived or which have arisen or accrued to them, and also all 
596 damages which the complainants have sustained or which 

have arisen or accrued to them from infringement by the de- 
fendants of said letters patent by the use of said improvement, hereby 
report : 

That upon this hearing I have been attended by Messrs. Banning 
and Banning, solicitors for the complainant, and by Col. Jussen, 
solicitor for the defendants. Upon behalf of the respective parties 
there have been introduced witnesses whose testimony has been 
taken and is herewith reported and made a part hereof. I have also 
heard the arguments of respective counsel. 

Upon consideration of all of which I find and report that between 
1876 and 1879 the defendant, Peter Schoenhofen, pitched with the 
complainant’s machine as follows: 


St BOE nicsccemennmlaie cueiainmeannene 1,700 kegs and 289 casks. 
OME caicceiieiahestes ania hited eit ieee 2,000 “ . 
OF  ctttieeiei tata cides iain timate 2000 “ , 
el PR EERLAEA SineCRIIy rce neey  ne eo 2,000 “ ° 


Making a total pitched during said period, 9,000 kegs. 889 casks. 


I also find that defendant, Fortune Brothers, during the same 
period pitched with the infringing machine in— 


Saar onee ones ae 500 kegs and 33 casks (over 30 barrels). 

PET chin cethichnineiitaendicnaniil — = 

BT ticeninicdh: dietitians eneanienteiteiieesiiaihl ou * 

SU etic: tdihdicesitinsnins eres 150 “ “ §2 casks (over 30 barrels). 
OUD seisnenieliseeniniii 1,100 “ “© 85 casks (over 30 barrels). 

597 That the defendant Bartholomae and Roessing pitched with 
the infringing machine in— 

Rip ie wannsse setiiceicins atiaidmpadeebinnibbiimatieadmat - 600 kegs and 100 casks 

BE 6 c. ncciemidsitiniiieinbidebiieial — OE 
ORE ecitinmciginsinnnctiteintenis — ee 


The evidence from which these results are derived is found in the 
testimony of the defendants themselves, and it is claimed, upon the 
part of the complainants, that it represents only a small portion of 
the work which was done by the defendants, respectively, with the 
complainants’ infringing machine during the period covered by the 
accounts; that the amount of business done by these defendants 
during this time in connection wiih the use of said patent wou Id 
justify a much larger finding, but no testimony in respect to this 
question has been introduced other than the testimony of the de- 
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fendants themselves, in which the estimate has been furnished and 
upon the basis of which the account is stated. I have therefore 
adopted this as furnishing the only information at hand upon this 
point. 

I find that it is shown by the evidence that an established patent 
fee for this improvement exists, and that the complainant is entitled 
to the benefit and application of it in these cases. This consists of a 
royalty of 15 cents for every keg or vessel of less capacity than a 

barrel for each and every time such vessels and kegs are 
598 pitched or heated for pitching by the use of the patented ma- 

chine. No satisfactory evidence is offered me which enables 
me to report an account of the gains, profits, and advantages accru- 
ing to the defendant from the use of said machine. It is claimed, 
upon the part of the defendants, that the only license fee which can 
be enforced against them is that which was paid by others during 
the time of the infringement, not the fee which was arbitrarily charged 
and forcibly collected after the decision of December Ist, 1879, estab- 
lishing the patent of the complainant, and evidence is adduced 
showing sales made during that period which it is claimed should 
be applied in these cases, but during all of this time it appears that 
the patent was regarded by those using it as invalid, and it does not 
seem fair that the right of the complainant to fix his license fees 
should be influenced by a state of facts which then existed or by 
anything that was done by him before his patent was established, 
but that he should have the full benefit of the result of that litiga- 
tion through the uniform settlements which are shown to have been 
made upon the strength of it. 

Upon the basis, therefore, of these conclusions I find and report 
that the complainant is entitled to a royalty of 15 cents per keg 
upon 9,000 kegs pitched by Schoenhofen during the period referred 

to, amounting to thirteen hundred and fifty dollars ($1,350), 
599 and $1.00 a cask for 889 casks shown to have been pitched 

during the same period by said defendant, making a total 
due from said defendant of twenty-two hundred and thirty-nine dol- 
lars ($2,239). 

That said complainant is entitled to 15 cts. a keg for 1,100 kegs 
and $1.50 per cask (over 30 barrels) for 85 casks shown to have been 
pitched by defendants, Fortune Brothers, during said time, making 
a total due from said last-named defendants of two hundred and 
ninety-two dollars and fifty cents ($292.50). 

That there is due from Bartholomae and Roesing, at 15 cts. 
per keg for 1,200 kegs and for 200 casks at $1.00 per cask, the gruss 
sum of three hundred and eighty dollars, and I respectfully recom- 
mend that decrees be entered against said defendants for said 
amounts. 


All of which is respectfully submitted. 
HENRY W. BISHOP, 


Master in Chancery, &e. 
Endorsed: Filed M’ch 10th, 1882. W. H. Bradley, el’k. 


A SN A ME A - 


sees ne 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 395 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Turspay, May 16th, 1882. 
Present: Hon. Henry W. Blodgett, district judge. 


MaTrHew GOTTFRIED ef al. 
v. 
FRANK BARTHOLOMAE and BERNARD ROESING. 


600 This cause coming on to be heard upon the report of 

Henry W. Bishop, Esq., the master to whom this cause was 
referred, dated the tenth day of March, 1882, by which report it ap- 
pears that there is due from the defendants to the complainants the 
sum of threes hundred and eighty dollars ($380) for the infringement 
by the defendants of letters patent of the United States No. 42580, 
issued to the complainants, Gottfried and Holbeck, May 3d, 1864, 
for an improved mode of pitching barrels : 

It is thereupon ordered, adjudged, and decreed by the court that 
the said report of the said master do stand confirmed, and that the 
said defendants do pay to the said complainants the said sum of 
three hundred and eighty dollars ($380) and costs of suit to be taxed 
herein, and that said complainants have execution therefor. 


United States Circuit Court, Northern District of Illinois. In 
Chancery. 
Tugespay, May 16th, 1882. 


Present: Hon. Henry W. Blodgett, district judge. 


MATTHEW GOTTFRIED ef al. 
v. 
Peter Fortune and Joun ForrTuNE. 


This cause coming on to be heard upon the report of 

601 Henry W. Bishop, Esq., the master to whom this cause was 

referred, dated the tenth day of March, 1882, by which report 

it appears there is due from the defendants to the complainants the 

sum of two hundred and ninety-two dollars and fifty cents ($292.50) 

for the infringement by the defendants of letters patent of the United 

States No. 42580, issued to the complainants, Gottfried and Holbeck, 
May 3d, 1864, for an improved mode of pitching barrels: 

It is thereupon ordered, adjudged, and decreed by the court that 
the said report of the said master do stand confirmed, and that the 
said defendants do pay to the said complainants the said sum of two 
hundred and ninety-two dollars and fifty cents ($292.50) and costs 
of suit to be taxed herein, and that said complainant- bave execu- 
tion therefor. 
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United States Circuit Court, Northern District of Illinois. In 
Chancery. 


Turspay, May 16th, 1882. 
Present: Hon. Henry W. Blodgett, district judge. 
MATTHEW GOTTFRIED ef al. vs. PETER SCHORENHOFEN 


This cause coming on to be heard upon the report of Henry W. 

Bishop, Esq., the master to whom this cause was referred, dated the 

tenth day of March, 1882, by which report it appears that 

602 there is due from the defendant to the complainants the sum 

of two thousand two hundred and thirty-nine dollars ($2,239) 

for the infringement by the defendant of letters patent of the United 

States No. 42580, issued to the complainants, Gottfried and Holbeck, 
May 3d, 1864, for an improved mode of pitching barrels: 

It is thereupon ordered, adjudged, and decreed by the court that 
the said report of the said master do stand confirmed, and that the 
said defendant do pay to the said complainants the said sum of two 
thousand two hundred and thirty-nine dollars ($2,239) and costs of 
suit — be taxed herein, and that said complainants have execution 
therefor. 


NorTHERN District oF ILLINOIS, 88: 


I, William H. Bradley, clerk of the circuit court of the United 
States for said northern district of Illinois, do hereby certify the 
above and foregoing to be true copies of the master’s report filed in 
said court on the tenth day of March, 1882, and of the orders entered 
in said court on the sixteenth day of May, 1882, in the following- 
entitled causes, respectively, to wit,.Matthew Gottfried et al. v. Frank 
Bartholomae and Bernard Roesing, Matthew Gottfried et al. vs. Peter 
Fortune and John Fortune, and Matthew Gottfried et al. vs. Peter 
Schoenhofen, as appears from the records and originals thereof now 

in my custody. 
603 In testimony whereof I have hereunto set my hand and 
affixed the seal of said court, at my office, in Chicago, in said 
district, this fifth day of June, 1882. 
WILLIAM BRADLEY, Clerk. 


Report of Special Master. 
United States Circuit Court, Southern District of Illinois. In 
Chancery. 
MatTTrHEeW GOTTFRIED et al. vs. ANTON MEYER et al. 
Master’s repurt. 


To the honorable judges of said court: 

I, Ezra H. Prince, special master, to whom the above-entitled cause 
was referred for the purpose of taking and reporting to said court an 
accounting of the st so of barrels, casks, kegs, and other vessels 
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which the defendants have pitched or prepared for pitching by the 
use of machines embracing or employing the patented improve- 
ments of complainants, and the gains, profits, and advantages which 
the defendants have received or which have arisen or accrued to 
them, and also all damages which the complainants have sustained 

or which have arisen or accrued to them from infringement 
604 by the defendants of said letters patent by the use of said im- 

provement, do hereby report that on the 21st day of May I 
took the deposition of Anton Meyer, one of the defendants, and on 
the 8th day of June, 1882, there was taken the deposition of Matthew 
Gottfried, which depositions are herewith returned and made a part 
of this report. 

And now, this cause coming on to be heard on said depositions, 
and having heard the arguments of Messrs. Banning and Ban- 
ning, solicitors for the complainants, and Messrs. Rowell and Ham- 
ilton, for defendants, and being fully advised in the premises, I do 
find that the defendants from November, 1874, to May 3d, 1881, 
pitched with complainants’ machine 3,600 kegs smaller than a bar- 
rel and 30 casks holding 30 barrels. 

I find from the evidence that an established patent fee for this 
iniprovement exists, and that the complainants are entitled to the 
benefit and application of it in this case. This consists of a royalty 
for fifteen cents for every keg or vessel of less capacity than a barrel 
and one dollar and a half for every cask holding over thirty barrels 
for each and every time such keg, cask, or barrel is pitched or pre- 
pared for pitching by the use of the patented machine. On the 
hearing before me said claimant waived all claims for gains, profits, 
and advantages accruing to the defendants from the use of said ma- 
chine, but vested their claims herein for damages accruing to them 

from the use of said machine. 
605 I therefore find and report that the complainants are entitled 
to a royalty of fifteen cents per keg upon thirty-six hundred 
kegs pitched by the defendant with said machine during the period 
referred to, amounting to $540, and one dollar and a half per cask 
for thirty casks holding over thirty barrels, amounting to $45, and 
on all the sum of $585. 

All of which is respectfully submitted. 

April 9th, 1885. 

EZRA M. PRINCE, 
Special Master. 

Master’s fee, $50; paid by compl’s. 

And now comes the def’t, F. X. Wochner, surviving partner of 
the firm of Meyer and Wochner, and object- to the report of special 
master for reasons following : 

ist. There is no established market price for pitching according 
to the evidence taken. | 

2d. The value fixed is so out of proportion to actual benefit as to 
show that the supposed market was fixed for purposes of litigation. 

3d. The deposition taken is incompetent evidence in many of its 
parts. 
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4th. There is no evidence of violating any of the rights of com- 


plainants. 
By “ox AnD HAMILTON, 
Att’ys for F. X. Wochner, Surviving Partner. 


And now comes the defendant Wochner and files his ex- 
606 ceptions to the master’s report herein, and the master, having 
fully considered said exceptions, doth overrule each and every 

one of said exceptions. 


April 50th, 1883. 
tZRA M. PRINCE, 


Special Master. 
Endorsed: Filed May Ist, 1883. J. A. Jones, clerk. 
Decree. 


In the Cirevit Court of the United States for the Southern District 
of Illinois. In Chancery. 


SATURDAY, June 9th, 1883. 
Present: Hon. Samuel H. Treat, district judge. 


Matrnew Gorrrriep, Jonun F. T. Hoipeck, and Joun H. Srrom- 
BERG 
v8. 
Francis X. WocHNER, Survivor, &c. 


And now come the complainants and suggest the death of the de- 
fendant, Anton Meyer, and thereupon it is ordered that this cause 
— in the name of his surviving partner and codefendant, 

‘rancis X. Wochner. 

And this cause coming on to be heard upon exceptions by said 
defendant to the report of Ezra M. Prince, Esq., special master, 
dated April 9th, 1883, and made pursuant to the interlocutory 

decree entered January 19th, 1881, by which report it appears 
607 that there is due from the said defendant to the complain- 

ants the sum of five hundred and eighty-five dollars for in- 
fringement by the said defendant of patent No. 42580, issued to 
Matthew Gottfried and John F. 'T. Holbeck May 3d, 1864, for an 
improved method of pitching barrels, and said exceptions being 
argued — J. H. Rowell, Esq., of counsel for defendants, and Ephraim 
Banning, Esq., of counsel for complainants, and the court being fully 
advised in the premises— 

It is thereupon, in consideration thereof, ordered, adjudged, and 
decreed, and the court doth hereby order, adjudge, and decree, that 
the defendant’s said exception to said master’s report be overruled, 
and that in every respect said report do stand ratified and confirmed, 
and that the said defendant, Francis X. Wochner, survivor, &c., do 
pay to the said complainants the said sum of five hundred and 
eighty-tive dollars ($585) so found due as aforesaid, and the costs of 
suit, to be taxed herein, and that said complainants have execution 


therefor. 
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UnitTep STaTEs oF AMERICA, vr 
Southern District of Illinois, | ~~’ 


In the United States Circuit Court. 


I, John A. Jones, clerk of the circuit court of the United States for 

said southern district of Illinois, do hereby certify that the foregoing 

are true and correct copies of the report of Ezra M. Prince, 

608  Esq., special master, and the exceptions thereto filed May Ist, 

1883, and the final decree rendered by said court on this 9th 

day of June, 1883, all in a certain cause pending in said court, 

wherein Matthew Gottfried, John F.T. Holbeck, and John H. Strom- 

berg are complainants and Francis X. Wochner, survivor, &c., is 

defendant, as fully as the same appear of file and record in my 
office. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said court, at my office, in the city of Springfield, in said 
district, this 9th day of June, 1885. 

J. A. JONES, Clerk. 


In the Circuit Court of the United States, Central District of Iowa. 
In Equity. 


MATTHEW GOTTFRIED ef al. 
v8. > No. 1316. 
MATTHIAS FRARM. J 


To the honorable the judges of the circuit court of the United States 
for the central district of Iowa: 

I, William C. Hillis, the master to whom it was referred under 
the interlocutory decree herein to ascertain, state, and report to the 
court an account of the gains, profits, and advantages which the de- 
fendant has received or which have arisen or accrued to him from 
the infringement of the letters patent of the complainants mentioned 

in the said decree and of the damages which the complain 
609 ants have suffered thereby, do respectfully report as fol. 
lows: 

I have been attended by Thomas A. Banning, Esq., of counsel for 
the complainants, and James T. Lane, i'sq., of counsel for defendant, 
and have taken in evidence the depositions of the said Matthias 
Frahm and Matthew Gottfried, on behalf of said complainants, and 
Herman Halchan, W. F. Wunder, Ignatz Huber, on behalf of said 
defendant. From such evidence I find as matter of fact— 

1. That since June, 1870, until the 28th day of July, 1880, the 
suid defendant used at his brewery, in the city of Davenport, lowa, 
one machine for pitching barrels and kegs infringing the letters 

atent — on in this case. 

2d. That while defendant had such machine in use he pitched 
therewith seven thousand and thirty-seven (7,037) kegs, such as half 
barrels, quarters, eighths barrels, and vessels smaller than a barrel. 

3d. That complainants depend upon their license fees for their 
compensation from the said patented invention, and have an estab- 
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lished tariff or rate of license fees for the use thereof, to wit, a royalty 
of fifteen (15) cents for every keg or vessel of less capacity than a 
barrel for each and every time such kegs and vessels are pitched or 
heated for pitching by the use of their patented machine. 

No sufficient evidence has been presented to enable me to report 

an account of the gains, profits, and advantages accruing to the 

610 defendant from the use of the said machine. 
4th. From the certified copies of assignments under the 
patent sued on in this cause, introduced in evidence before me, the 
undersigned master, it appears that the complainant, John F. T. 

Holbeck, assigned all his right, title, and interest in and to said let- 
ters patent to the complainant, Matthew Gottfried, on, to wit, May 
Ist, 1879 ; that the complainant, John H. Stromberg, assigned all 
his right, title, and interest in and to said letters patent to the com- 
plainant, Matthew Gottfried, on, to wit, December 15th, 1879, and 
that the said Matthew Gottfried is now the legal and equitable 
owner of said letters patent and all claims for damages on account 
of the past infringement thereof, and is the only person beneficially 
interested in the result or proceeds of this suit. 

' It is further shown by the testimony that some years ago, and be- 
fore the decision sustaining the validity of the patent sued on, the 
complainants Gottfried and Holbeck sold some machines at a profit 
of about one hundred dollars per machine, and that at the time of 
Gottfried’s purchase of Holbeck’s interest in the patent, to wit, May 
Ist, 1879, he gave back to Holbeck, who was making and selling 
machines, license to continue their manufacture and sale upon pay- 
ment to Gottfried ten per cent. on the gross amount of each nfl of 

a machine. 
611 ~° From the testimony of Gottfried it is further shown that at 
the time of the sales of machines by himself and Holbeck, 
and at the time of his purchase of Holbeck’s interest and the giving 
back to Holbeck the license to make and sell said machine, the 
brewing trade generally considered the patent to be invalid. 

Gottfried further testifies that the license to Holbeck was given as 
a part of the consideration of his purchase of Holbeck’s interest, and 
that he has sold no machines himself, and that he has waived the 
per cent. reserved in said license on all machines made and sold 
since the first day of December, 1879, the date of the court’s decision 
sustaining and declaring the validity of the patent sued on. 

From the foregoing facts as shown by the evidence it does not 
seem just that complainants’ right to fix license fees should be af- 
fected by sales made or license granted under such circumstances, 
and while the brewers generally denied the validity of the patent 
sued on. 

I have, therefore, considered that the measure of complainants’ 
damages is properly to be predicated upon the license fee established 
by Gottfried since the patent has been sustained by the court and 
regarded as valid by the brewing public. 

I therefore find the complainants have earned a royalty,as above 
stated, of fifteen (15) cents per keg on seven thousand and thirty- 
seven (7,037) kegs, and that the non-payment of such royalty 
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612 represents the damages suffered by complainants by reason 
of the infringement of their letters patent by the defendant, 
which damages are hereby reported as amounting to one thousand 
and fifty-five dollars and fifty-five cents. 
All of which is respectfully submitted. 
WILLIAM C, HILLIS, Master. 
Master’s fee, $20. 


I, William C. Hillis, master aforesaid, hereby certify that in making 
up my finding and report in the above cause [ took into considera- 
tion the depositions of Matthias Gottfried and Matthias Frahm, on 
the part of complainants, and I also took into consideration the 
depositions of Herman Malcham, George Wagner, W. F. Wunder, 
Ignatz Thurber, George Mengel, John Laerman, Julius Lehrand, and 
Christian Dindinger, on the behalf of defendant, said deposition- 
being all the testimony introduced before me. 

All of which is respectfully submitted. 

WM. C. HILLIS, Master. 


Endorsed: Equity No. 1316. U.S. circuit court, central district 
of Iowa. In equity. Matthew Gottfried et al. vs. Matthew Frahm. 
Master’s report and accounting, etc. Filed June 23d, 1881. E. R, 
Mason, clerk. 


In the Circuit Court of the United States for the Central Division, 
Southern District of lowa. 


613 I, Ed. R. Mason, clerk of the said court, do hereby certify 

that the foregoing transcript contains a full, true, and com- 
plete copy of the master’s report in a certain cause in said court, 
wherein Matthew Gottfried ef al. were complainants and Matthias 
Frahm was defendant, as true, full, and complete, as the original of 
the same now remains on file and of record in my office. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at my office, in Des Moines, in said district, this 
13th day of March, 1883. 

E. R. MASON, 


Clerk U. 8. C. C., Central Division, District of Iowa. 
Report of Special Master. 


Circuit Court of the United States, Eastern Division of the Western 
District of Missouri. In Equity. 


MATTHEW GOTTFRIED and Joun F. T. Hoitpecx 
v8. 
JoHn Srespet and Jonn HeEwto. 


To the honorable the judges of the circuit court of the United 
States for the eastern division of the western district of Missouri: 


I, Charles A. Winslow, the master to whom it was referred 

614 under the interlocutory decree herein to ascertain, state, and 

report to the court an account of the gains, profits, and advan- 
51—294 
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tages which the defendants have received or which have arisen or 
accrued to them from the infringement of the letters patent of the 
complainants mentioned in said decree and of the damages which 
the complainants have suffered thereby, do respectfully report as 
follows: 

I have examined the defendant, John Helm, under an order re- 
quiring him to appear before me for such examination, and have 
taken in evidence the depositions of Matthew Gottfried and Carl 
Bruder, which examinations and depositions are herewith returned. 
I appointed Monday, the 7 day of November, 1881, for a final hearing 
of said cause before me, and duly notified both complainants and 
defendants of the day set for such hearing, and that they could then 
introduce such evidence or present such arguments as they might 
desire. At the time fixed for such hearing, namely, Monday, Novem- 
ber 7th, I was attended by Thomas A. Banning, Esq., of counsel for 
complainants, no one appearing for the defendants. 

From such examination and depositions I find as matters of fact— 

ist. That the defendants have for five years used at their brewery, 
in the city of Sedalia, Missouri, one machine for pitching barrels and 

_ kegs infringing the letters patent sued on in this case. 

615 2d. That while the defendants had such machine in use they 
pitched therewith five thousand (5,000) kegs, such as half 
barrels, quarter barrels, and other vessels smaller than a barrel. 
3rd. That complainants depend upon their license fees for their 
compensation from the said patented invention and have an estab- 
lished tariff or rate of license fees for the use thereof, to wit, a roy- 
alty of fifteen (15) cents for every keg or vessel of less capacity than 
a barrel for each and every time such vessels are pitched or heated 
for pitching by the use of their patented invention. No sufficient 
evidence has been presented to enable me to report an account of 
the gains, profits, and advantages accruing to the defendants from 
the use of the said machine. 

4th. That from the copies of masters’ reports and confirmations of 
such reports offered in evidence and produced before me at the hear- 
ing it appears that the royalty above found, namely, fifteen (15) cents, 
has been allowed the complainants by masters in equity and courts 
in other cases under the patent sued on. 

5th. That from the certified copies of assignments and other 
instruments under the patent sued on in this case introduced in evi- 
dence before me it appears that the complainant, John F. T. Hol- 
beck, assigned all his right, title, and interest in and to said letters 
patent to the complainant, Matthew Gottfried, May 1st, 1879, and 
that the said Matthew Gottfried is now the legal and equitable 

owner of said letters patent and all claims for damages on 
616 (account of the past infringement thereof, and is the onlv per- 

son beneficially interested in the results or proceeds of this 
suit. 

It is further shown by the testimony that some years ago, and be- 
fore the decisions sustaining the validity of the patent sued on, the 
c »mplainants sold some machines at a profit of about one hundred 
dollars per machine, and that at the time of the purchase by Gott. 
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fried of Holbeck’s interest in the patent he gave back to Holbeck, 
who was making and selling machines, a license to continue their 
manufacture and sale upon payment to Gottfried of ten per cent. on 
the gross amount of each sale of a machine. 

From the testimony of Gottfried it is further shown that at the 
time of sales of machines by himself and Helbeck and at the time 
of his purchase of Holbeck’s interest and the giving back to Hol- 
beck the license to make and sell said machines the brewing trade 
considered the patent to be invalid. Gottfried further testifies that 
the license to Holbeck was given asa part of the consideration of his 
purchase of Holbeck’s interest, and that he has sold no machines 
himself, and that he has waived the ten per cent. reserved in said 
license on all machines made and sold since the first day of Decem- 
ber, 1879, the date of the court’s decision sustaining and declaring 
the validity of the patent sued on. 

From the foregoing facts, as shown by the evidence, it does 

617  notseem just that complainants’ right to fix license fees should 

be affected by sales made or licenses granted under such cir- 

cumstances, and while the brewers generally denied the validity of 
the patent sued on. 

[ have therefore considered that the measure of complainants’ 
damages is properly to be predicated upon the license fee established 
by Gottfried and accepted by the brewers since the patent has been 
sustained by the courts and regarded as valid by the brewing public. 

I therefore find that the complainants are entitled to a royalty, 
as above stated, of fifteen (15) cents per keg on five thousand (5,000) 
kegs, and that the non-payment of such royalty represents the dam- 
ages suffered by complainants by reason of the infringement of 
their letters patent by the defendants, which damages are hereby 
reported as amounting to seven hundred and fifty dollars ($750). 

Under the order of reference aforesaid I fixed September 9th, 
1881, as the day for the hearing, and the U. 8. court-house in Jeffer- 
son City, Mo., as the place, and on the — day of , 1881, [ duly 
notified counsel for complainants and respondents of such meeting, 
and also on the — day of , 1881, I caused a subpena duces 
tecum to be issued against the respondents, commanding them to 
appear on said day and be examined, and bring with them the books 
and papers of their firm, which was duly served on the — day of 
, 1881. 

618 At the time and place aforesaid John Helm, one of the 

respondents, appeared unattended and without the books and 
papers of the firm, and I then and there took his examination in 
writing, which is herewith returned and explains why no books 
were produced, and the other respondent did not appear. 

Not being able on the day and year aforesaid to complete the ex- 
amination, I adjourned the further hearing until November 7th, 
1881, at the same place, of which both complainants and ome 
ents were duly notified, and at such hearing I was attended and 
completed the examination as hereinbefore reported. 

In view of the fact that respondents, though several times duly 
notified and cautioned so to do, failed to appear and produce any 
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satisfactory evidence of the amount of benefits received by them 
for the admitted use of the infringing machine, and also failed to 
appear at the taking of depositions on the part of the complainants, 
although duly and timely notified of the time, place, and purpose 
of the same, and also failed to offer any evidence in opposition to 
that of complainants, I have felt compelled to accept the rate of 
royalty fixed by complainants, and shown by their evidence to be 
reasonable, as the true measure of their damages. 
All of which is respectfully submitted. 
CHARLES A. WINSLOW, 
Special Master. 


619 UniITeED STATES OF AMERICA, 


v . . . . . e e in ‘ 88 My 
Eastern Division of the Western District of Missouri, | 


In the Circuit Court of the United States for said Division, at the 
April Term, 1882. 


MATTHEW GOTTFRIED et al. vs. JOHN SIEBEL et al. 
Tuespay, April 25th, 1882. 
This day there is filed herein the following decree, to wit: 


Circuit Court ef the United States, Eastern Division of the Western 
District of Missouri. In Equity. 
MATTHEW GOTTFRIED and Jonun F. T. Hoipeck 
v8. 
JOHN SIEBEL and JoHN HeEvm. 

This cause coming on to be heard upon the report of Charles 
A. Winslow, special master of this court, dated the 21st day of No- 
vember, 1881, by which report it appears that there is due from the 

defendants to the complainants the sum of seven hundred 
620 and fifty dollars ($750): it is therefore ordered, adjudged, 

and decreed by the court that the said report of the said 
master do stand confirmed, and that the said defendants do pay to the 
said complainants the said sum of seven hundred and fifty dollars 
($750), so found due as aforesaid, and the costs of suit to be taxed 
herein,’and that said complainants have execution therefor. 


A. KREKEL, Judge. 


Unirep STATES OF AMERICA, | sits 
Western District of Missouri, Eastern Division, {~~ * 


J, Henry C. Geisherg, clerk of the circuit court of the United States 
in and for said district, do hereby certify that the foregoing writing 
is a true copy of the master’s report and decree entered of record 
April 25th, 1882, in case No. 1434, of Matthew Gottfried et al. vs. John 
Siebel et al., as fully as the same remain on file and of record in my 
office. 

In testimony whereof I hereunto subscribe my name and affix 
the seal of said court, at office, in the city of Jefferson, in said dis- 
trict, this tenth day of October, 1882. 

H. C. GEISBERG, Clerk. 
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Master’s Report. Gottfried vs. Feil. 


Circuit Court of the United States, Central District of Iowa. In 
Equity. 


MATTHEW GoOTTFRIED ef al. vs. CAsPpER HEIL. 


621 ‘To the honorable the judges of the circuit court of the United 
States for the central district of Lowa: 

I, William C. Hillis, the master to whom it was referred under the 
interlocutory decree herein to ascertain, state, and report to the 
court an account of the gains, profits, and advantages which the de- 
fendant has received or which have arisen or accrued to him from 
his infringement of the letters patent of the complainants mentioned 
in the said decree, and of the damages which the complainants have 
suffered thereby, do respectfully report as follows: 

I have been attended by Thomas A. Banning, Esq., of counsel for 
complainants, and James 8S. Lane, of counsel for the defendant, and 
have taken in evidence the depositions of the said Casper Heil and 
Matthew Gottfried, on behalf of said complainants, and Herman 
Molchaw, W. F. Wunder, Ignatz Hiaber, on behalf of said defendant. 
From such evidence I find as matter of fact— 

Ist. That since 1873 until the 11th day of July, 1880, the said de- 
fendant used at his brewery, in the city of Burlington, lowa, one 
such machine for pitching barrels and kegs, infringing the letters 
patent sued on in this cause. 

2d. That while defendant had such machine in use he pitched 
therewith four hundred and fifty-nine (459) kegs, such as quarters 
and sixths, and vessels smaller than a barrel, and sixty (60) holding 

less than thirty barrels. 
622 3d. That complainants depend upon their license fees for 

their compensation from the said patented invention, and 
have an established tariff or rate of license fees for the use thereof, 
to wit, a royalty of fifteen (15) cents for every keg or vessel of less 
capacity than a barrel and one dollar ($1.00) for every cask of a less 
‘apacity than thirty barrels for each and every time such kegs and 
casks are pitched or heated for pitching by the use of their said pat- 
ented machine. No sufficient evidence has been presented to enable 
me to report an account of the gains, profits, and advantages ac- 
cruing to the defendants from the use of the said machine. 

4th. From the certified copies of assignments under the patent 
sued on in this cause introduced in evidence before the master it 
appears that the complainant, John F. 'T. Holbeck, assigned all his 
right, title, and interest in and to said letters patent to the complain- 
‘ant, Matthew Gottfried, on the Ist day of May, 1876; John H. 
Stomberg assigned all his right, title, and interest in and to said 
letters patent to the complainant, Matthew Gottfried, on the fifteenth 
(15) day of December,.1879, and that the said Matthew Gottfried is 
now the legal and equitable owner of said letters patent and all 
claims for damages on account of the past infringement thereof, and 
is the only person beneficially interested in the result or proceeds of 
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this suit. It is further shown by the evidence introduced that 
623 some years ago the complainants, Gottfried and Holbeck, sold 

some machines at a profit of about one hundred dollars per 
machine, and that at the time of Gottfried’s purchase of Holbeck’s 
interest in the patent on the 1st day of May, 1879, he gave back to 
Holbeck, who was making and selling machines, a license to con- 
tinue their manufacture and sale upon payment to Gottfried ten per 
cent. on the gross amount of each sale of a machine. 

From the testimony of Gottfried it appears that at the time of the 
sales of machines by himself and Holbeck, and at the time of the 
purchase of Holbeck’s interest and the giving back to Holbeck the 
said license, the brewing trade generally considered the patent to be 
invalid. Gottfried further testified that the license to Holbeck was 
given as a part of the consideration of his purchase of Holbeck’s in- 
terest in said letters patent; that he has sold no machines himself, 
and that he has waived the per cent. reserved in said license on all 
machines made or sold since the first day of December, 1879, the 
date of the court’s decision sustaining and declaring the validity of 
the patent sued on. From the foregoing facts, as shown by the evi- 
dence, it does not seem just that complainants’ right to fix license 
fees should be affected by sales made or licenses granted under such 
circumstances. 

I have therefore considered that the measure of complainants’ 

damages is properly to be predicated upon the license fee 
624 established by Gottfried since the patent has been sustained 
by the court and regarded as valid by the brewing public. 

I therefore find the complainants have earned a royalty, as above 
stated, of fifteen (15) cents per keg on four hundred and fifty-nine 
(45¥) kegs and one dollar ($1.00) per cask on sixty (60) casks, and 
that the non-payment of such royalty represents the damages 
suffered by complainants by reason of the infringement of com- 
plainants’ letters patent by defendant, which damages are hereby 
reported as amounting in the aggregate to the sum of one hundred 
and twenty-eight dollars and eighty-five cents ($128.85) all of which 
is respectfully submitted. 

WILLIAM C. HILLIS, Master. 

Master’s fee, $20. 


Endorsed: Equity No. 1318. U.S. circuit court, central district 
of Iowa. Matthew Gottfried e¢ al. vs. Casper Heil. In equity. 
Master’s report and accounting, &c. Filed Jan. 23, 1881. E. R. 
Mason, clerk. 


In the Circuit Court of the United States for the District of Iowa. 


I, Ed. R. Mason, clerk of the said court for said district, do hereby 
certify that the foregoing transcript contains a full, true, and 

625 complete copy of the master’s report in a certain cause pend- 
ing in said court, wherein Matthew Gottfried et al. are com- 
plainants and Caspar Heil is defendant, as full, true, and complete 
as the original of the same now remains on file and of record in my 


office. 
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In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at my office, in Des Moines, in said district, this 
27th day of June, 188]. 

E. R. MASON, 
Clerk U.S. C. C., District of Iowa. 


Circuit Court of the United States for the Southern District of New 
York. In Equity. 


MATTHEW GOTTFRIED and Joun F. T. Hotpecx 
Us. 
Puitie SCHAEFER. 


To the honorable the judges of the circuit court of the United States 
for the southern district of New York: 

I, Joseph Gutman, Jr., the master to whom it was referred under 
the interlocutory decree herein and the order amendatory thereof 
to ascertain, state, and report to this court an account of the gains, 
profits, and advantages which the defendant has received or which 
have arisen or accrued to him, and the damages which the com- 

plainants have suffered by reason of the infringement of the 
626 letters patent of the complainant mentioned in the said de- 
cree, do respectfully report as follows : 

[I have been attended by Hubert A. Banning, Esq., the counsel 
for the complainants, and have taken the testimony of the defend- 
ant, Philip Schaefer, and of his book-keeper, John Wetzel, and I 
have also taken in evidence the deposition of Matthew Gottfried, 
one of the complainants, which proofs are herewith submitted. 
From such evidence I find as matter of fact— 

Ist. That since the 1st day of February, 1877, the said defendant 
has had in use at his brewery, in the city of New York, one ma- 
chine for pitching barrels, casks, and kegs, infringing the said let- 
ters patent. 

2d. That since he has had such machine in use he has pitehed 
therewith once in each of the years 1877, 1878, and 1879 two thou- 
sand small kegs and three hundred and twenty large casks of the 
capacity of thirty barrels and less, and in the present year four hun- 
dred small kegs. 

3d. That the complainants depend upon their license fees for 
their corporation frem the said patented machine and have an estab- 
lished tariff or rate of license fees for the use thereof, to wit, a roy- 
alty of fifteen cents on every keg or vessel of less capacity than a 
barrel and one dollar for each cask of less capacity than thirty bar- 
rels for each time that such kegs and casks are pitched. 

No sufficient evidence has been presented to me to enable 
627 me to report an account of the gains, profits, and advantages 
accruing to the defendant from his use of the said machine, 

but I find upon the foregoing facts : 

That the complainants have earned a royalty, as stated above, of 
fifteen cents per keg on six thousand four hundred kegs and one 
dollar on nine hundred and sixty casks, and that the non-payment 
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of such royalty represents the damages suffered by the complainants 
by reason of the infringement of their letters patent by the de- 
fendant, and which damages are herewith reported as amounting 
to one thousand nine hundred and twenty dollars. 
All which is respectfully submitted. 
New York, May 26th, 1880. 
JOSEPH GUTMAN, Jr., Master. 
A true copy. 
JNO. DEVEL, Clerk. 
Circuit Court of the United States, Southern District of New York. 
In Equity. 
Matrruew Gorrrriep and Joun F. T. Hoipeck 
Us. 
PHILIP SCHAEFER. 


This cause coming on to be heard upon the report of Joseph Gut- 
man, Jr., one of the masters of this court, dated the 26th day of 
May, 1880, by which report it appears that there is due from the de- 

fendants to the complainants the sum of one thousand nine hun- 
628 dred and twenty dollars; ($1,920) for the infringement by the 

defendant of letters patent of the United States No. 42580, 
issued to the complainants, Matthew Gottfried and John F. 'T. Hol- 
beck, May 3d, 1864, for an improved mode of pitching barrels, 
it is, therefore, ordered, adjudged, and decreed by the court that 
the said report of the said master do stand ratified and confirmed, 
and that the said defendant do pay to the said complainants the 
said sum of one thousand nine hundred and twenty dollars ($1,920) 
so found due as aforesaid, and the costs of suit, to be taxed, herein, 
and that said complainants have execution therefor. 

SAMUEL BLATCHFORD. 

A true copy. 

JNO. DEVEL, Clerk. 


Circuit Court of the United States, Southern District of New York. 
In Equity. 
MATTHEW GOTTFRIED and Jonn F. T. Hoitpecx 
vs. 
SuSANA KREss. 


To the honorable the judges of the circuit court ef the United States 
for the southern district of New York: 

I, Joseph Gutman, Jr., the master to whom it was referred 
under the interlocutory decree herein to ascertain, state, and report 
to the court an account of the gains, profits, and advantages which 
the defendant has received or which have arisen or accrued to her 

from her infringement of the letters patents of the complain- 
629 ants mentioned in the said decree and of thedamages which 

the complainants have suffered thereby, do respectfully report 
as follows: 

I have been attended by Hubert A. Banning, Esq., counsel for the 
complainants, and by Samuel Utermeyer, Esq., counsel for the de- 
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fendant, and have taken in evidence the depositions of said Matthew 
Gottfried and the testimony of Henry M. Hoar and Henry Gunther 
on behalf of said complainants and the testimony of Henry Gunther, 
Phillip Hoffman, Charles Guntlich, F. A. Newman, Peter Alferman, 
Jacob Ahles, Frederick Offerman, Robert H. Duncan, George Ring- 
ler, Charles Gunther, and Henry M. Hoar and the depositions of 
John H. Stromberg and John H. B. Latrobe on behalf of said de- 
fendant. 

From such evidence I find as matter of fact— 

Ist. ‘That in the latter part of the year 1878 and until some time 
in the fall of the year 1879 the said defendant used at her brewery, 
in the city of New York, one machine for pitching barrels, casks, 
and kegs, infringing the patters patent sued on in this case, which 
machine, as stated by defendant’s foreman, was “used off and on, 
altogether, for about a year.” 

2d. That while defendant had such machine in use she pitched 
therewith four thousand five hundred (4,500) small kegs holding 
less than one barrel, seventy-five (75) casks holding less than thirty 
barrels, and forty-eight (48) casks of the capacity of over thirty 

barrels. 
630 3d. That complainants depend upon their license fees for 

their compensation from the said patented machine and have 
an established tariff or rate of license fees for the use thereof, to wit: 
A royalty of fifteen cents for every keg or vessel of less capacity than 
a barrel, one dollar for every cask of less capacity than thirty bar- 
rels, and one dollar for every cask of greater capacity than thirty 
barrels for each time such kegs and casks are pitched or heated for 


pitching by the use of their patented machine. 


No sufficient evidence has been presented to enable me to report 
an account of the gains, profits, and advantages accruing to the de- 
fendant from the use of the said machine. 

Evidence has been produced on the part of the defendant to sus- 
tain the view that the complainants’ royalty or license fee should be 
determined by the amounts paid to one John H. Stromberg (who at 
one time was jointly interested with the complainants in the patent) 
for settlements made and licenses granted by him or his attorneys 
under a power of attorney from him and the complainants and also 
by the price of machines sold by them. 

These settlements, however, appear to have been made without 
actual knowledge or participation of the complainants and before 
the said Stromberg had assigned the interest he had in said patent 
to the complainants and while the brewing trade generally consid- 

ered the patent to be invalid, and it does not seem just that 
631 the complainants’ right to fix license fees should be affected 

by settlements made or licenses granted under such circum- 
stances. 

The sales of the machines mentioned in the evidence appear also 
to have been made when the brewing trade generally considered the 
patent to be invalid, and no evidence has been introduced showing 
that after the validity of the patent had been passed by the courts any 
machines were ever sold by either of the complainants for a sum less 
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than they would have received on the royalty basis established by 
them as soon as the brewers were willing to recognize their rights, 
or that the purchasers of such machines had the right to use them 
without the payment of license fees or royalty. 

I have, therefore, considered that the measure of complainants’ 
damages is properly to be predicated upon the license fee established 
by them since the patent has been sustained by the courts and re- 
garded as valid, and since the said Stromberg assigned the interest 
he had in the patent to the said complainants. 

I consequently find that the complainants have earned a royalty, 
as above stated, of fifteen cents per keg on four thousand five hundred 
(4,500) kegs, one dollar per cask on seventy-five (75) casks less 
capacity than thirty barrels, and one dollar and fifty cents per cask 
on forty-eight (48) casks of a greater capacity than thirty barrels, 
and that the non-payment of such royalty represents the damages 

suffered by complainants by reason of the infringement of 
632 their letters patent by the defendant, which damages are 

hereby reported as amounting to eight hundred and twenty- 
two dollars ($822). 

All.which is respectfully submitted. 

N. Y., December 20th, 1880. 

JOSEPH GUTMAN, Jr. 

A true copy. 

JNO. DEVEL, Clerk. 


Circuit Court of the United States, Southern District of New York. 
In Equity. 


MATTHEW GOTTFRIED and Joun F. T. Ho_tpeck 
v8. 
SusANA KREss. 


This cause coming on to be heard upon the report of Joseph Gut- 
man, Jr., Esq., the master to whom it was referred under the inter- 
locutory decree therein, which said report bears date the 20th day of 
December, 1880, and by which it appears that there is due from the 
defendant to the complainant- the sum of eight hundred and twenty- 
two dollars for the infringement by the said defendant of letters 
patent No. 42580, issued to the complainants May 3d, 1864, for an 
improved mode of pitching barrels, being the patent sued on in this 
action and mentioned in the said interlocutory decree— 

It is thereupon ordered, adjudged, and decreed, and this court, bv 

virtue of the power and authority therein vested, doth order, 
633  adjudge, and decree, that the said report of the said master do 

stand ratified and confirmed, and that the said defendant do 
pay to the said complainants the sum of eight hundred and twenty- 
two dollars ($822) so found due as aforesaid, and the costs of this 
suit, to be taxed, therein, and that the complainants have execution 
therefor. ‘ 
SAMUEL BLATCHFORD. 
A true copy. 
JNO. DEVEL, Clerk. 
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Agreement Between Gottfried and Holbeck. 


This agreement, made this first day of May, 1879, between Mat- 
thew Gottfried, of Chicago, Illinois, party of the first part, and John 
F. 'T. Holbeck, of the same place, of the second part, witnesseth : 

That the party of the first part hereby licenses and empowers the 
party of the second part to manufacture and sell at his factory, in 
Chicago, subject to the conditions hereinafter named, pitching ma- 
chines under letters patent of the United States No. 42580, granted 
May 3d, 1864, to John F. T. Holbeck and Matthew Gottfried, for an 
improved mode of pitching barrels, to the end of the term for which 
said letters patent are granted or may be extended. 

That the party of the second part agrees to pay to the party of 

the first part, as royalty under said patent, the same amount 
634 that he has been paying the said party of the first part, and 

also to render an account quarterly from this date of the num- 
ber of pitching machines sold by him, the price per machine for 
which the same were sold, and the names of the purchasers thereof, 
and to pay the said royalty at the time of rendering such account. 
If the said account shall not be rendered or if said royalty shall not 
be paid within thirty days from the end of each quarter the party 
of the first part may revoke this license by serving a written notice 
upon the party of the second part or by having a revocation re- 
corded in the patent office, at Washington. 

This license is made and accepted upon the following express con- 
dition: That in no case shall any authority to use any pitching 
machine under or by virtue of this license extend to, cover, include, 
or protect any such machine or the purchaser or user of any such 
machine that may directly or indirectly be sold by the party of the 
second part to any person or companies liable as infringers of said 
letters patent, and any such person or company shall take such 
machine subject to the condition that their liability for past infringe- 
ment shall remain unimpaired and their use of such machine be 
considered as an infringement of said patent the same as the use of 
any other infringing machine. 

In witness whereof the said parties have hereunto set their hands 

the day and year first above written. 
635 MATTHEW GOTTFRIED. 
JOHN F. T. HOLBECK. 


I hereby waive all claim to the payment of moneys on royalties 
provided for in the within instrument. | 
M. GOTTFRIED. 


U. S. Parent OFFICE. 
Received for record Mar. 8th, 1880. Recorded Liber B 25, page 
311. Ex’d: F.C. T. 
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Agreement Between Gottfried and Jung & Borchert. 


This agreement, made this tenth day of January, 1880, between 
Matthew Gottfried, of Chicago, Illinois, of the first part, and Phillip 
Jung and Ernst Borchert, composing the firm of Jung and Borchert 
of Milwaukee, Wisconsin, of the second part, witnesseth : 

That whereas letters patent of the United States No. 42580 were 
issued to J. Il’. T. Holbeck and Matthew Gottfried on the 3d day of 
May, 1864, for an improved mode of pitching barrels, of which the 
said Gottfried is now the sole owner; and whereas the party of the 
second part are desirous of using said patented invention: 

Now, therefore, said parties have agreed and hereby agree as fol- 
lows: 

ist. The party of the first part hereby licenses and empowers the 
party of the second part, their successors and assigns, and any 

and all parties who may hereafter own or operate the brewery 
636 now operated by them at Milwaukee to use the said in- 

vention described and claimed in said Jetters patent in pitch- 
ing the casks, barrels, kegs, and other vessels used at said brewery 
and belonging thereto during the continuance of said letters patent 
and all,extensions thereof. 

2d. The party of the second part agree to make full and true re- 
turns to the party of the first part, under oatli if required, upon the 
first days of April, July, October, and January in each year of all 
the casks, barrels, kegs, and other vessels pitched or heated for pitch- 
ing by them by the use of said patented invention. 

3d. The party of the second part agree to pay to the party of the 
first part, as a license fee under said patent, at the time of making 
the returns above provided for, the sum of fifteen (15) cents for each 
and every barrel, keg, quarter, eighth, or other vessel smaller than 
a barrel and one dollar ($1.00) for each and every cask of the capac- 
ity of thirty barrels or under for every time any of said vessels are 
pitched or heated for pitching by the use of said patented invention. 
(It is understood that the party of the second part have no casks 
holding over thirty barrels.) 

4th. Upon failure of the party of the second part to make returns 
or to make paymeit of license fees as herein provided for thirty days 
after the days herein named the party of the first part may termi- 
nate this license by serving a written notice upon the party of the 

second part; but the party of the second partshall not thereby 
637 be discharged from any liability to the party of the first part 

for any license fees due at the time of the service of said 
notice. 

5th. It is understood that this agreement shall relate back to the 
time of the organization of the firm of Jungand Borchert and cover 
all vessels heretofore pitched by them, which vessels shall be re- 
ported and the license fees therefor paid in the manner above pro- 
vided. 


In witness whereof the parties have hereunto set their hands the 


day and year above named. 
MATTHEW GOTTFRIED. 
JUNG anp BORCHERT. - 
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Jung and Borchert. Statement. 


In accordance with the requirement contained in our agreement 
with Matthew Gottfried, dated January 10th, 1880, in reference to 
the Gottfried-Holbeck barrel-pitching patent, No. 42580, dated May 
od, 1864, we have to report that from the 25th of December, 1879, to 
the Ist of April, 1880, we have pitched by the use of the invention 
described and claimed in said patent one hundred and sixty kegs of 
a capacity less than a barrel and forty-one casks of a capacity less 
than thirty barrels; these are all the large casks that we expect to 
have occasion to pitch during the existence of the patent. 

Chicago, April 24th, 1880. 

JUNG axnp BORCHERT. 


638 Agreement. Between Gottfried and Hill & Piez. 


This agreement, made this 6th day of April, 1880, between Mat- 
thew Gottfried, of Chicago, Illinois, of the first part, and William 
Hill and Jacob Piez, composing the firm of Hill & Piez, of Newark, 
New Jersey, of the second part, witnesseth : 

That whereas letters patent of the United States No. 42580 were 
issued to J. F. T. Holbeck and Matthew Gottfried on the 3d day of 
May, 1864, for an improved mode of pitching barrels, of which the 
said Gottfried is now the sole owner; and whereas the party of the 
second part are desirous of using said patented invention : 

Now, therefore, said parties have agreed and hereby agree as fol- 
lows: 

Ist. The party of the first part hereby licenses and empowers the 
perty of the second part, their successors and assigns, and any and 
al! parties who may hereafter own or operate the brewery now oper- 
ated by them at Newark, N. J., to use said invention described and 
claimed in said letters patent in pitching the casks, barrels, kegs, 
and other vessels used at said brewery and belonging thereto during 
the continuance of said letters patent and all extensions thereof. 

2d. The party of the second part agree to make full and true re- 
turns to the party of the first part, under oath if required, upon the 
first days of April, July, October, and January in each year of all 
the casks, barrels, kegs, and other vessels pitched or heated for pitch- 

ing by them by the use of said patented invention. 
639 3d. The party of the second part agree to pay to the party 

of the first part, as a license fee under said patent, at the time 
of making the returns above provided for, the sum of fifteen (15) 
cents for each and every barrel, keg, quarter, eighth, or other vessel 
smaller than a barrel, and one dollar ($1.00) for each and every cask 
of the capacity of thirty barrels or under for everv time any of said 
vessels are pitched or heated for pitching by the use of said patented 
invention. 

(It is understood that the party of the second part have no casks 
that require pitching holding over thirty barrels.) 

4th. It is understood that this agreement shall relate back to the 
time of the organization of the firm of Hill and Piez and cover all 
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vessels heretofore pitched by them, which vessels shall be reported 
and the license fees therefor paid at the rate above provided. 
In witness whereof the parties have hereunto set their hands the 
day and year above named. 
MATTHEW GOTTFRIED. 
HILL WX PIEZ, 
By W. HILL. 


Agreement Between Gottfried and Genesee Brewing Co. 


This agreement, made this 19th day of April, 1880, between 
Matthew Gottfried, of Chicago, Ills., of the first part, and the Gene- 
see Brewing Company, of Rochester, New York, of the second part, 

witnesseth : 
640 That whereas letters patent of the United States No. 
42580 were issued to J. F. T. Holbeck and Matthew Gottfried, 
on the 3d day of May, 1864, for an improved mode of pitching bar- 
rels, of which the said Gottfried is now the sole owner; and whereas 
the party of the second part is desirous of using said patented in- 
vention: 

Now, therefore, said parties have agreed and hereby do agree as 
follows: 

ist. The party of the first part hereby licenses and empowers the 
party of the second part, its succes:ors and assigns, and any and all 
parties who may hereafter own or operate the brewery now operated 
by it at Rochester, New York, to use said invention described and 
claimed in said letters patent in pitching the casks, barrels, kegs, 
and other vessels used at said brewery and belonging thereto during 
the continuance of such letters patent and all extensions thereof. 

2d. The party of the second part agrees to make full and true 
returns to the party of the first part, upon the first days of July and 
October, 1880, and the first days of January and third day of May, 
1881, of all casks, barrels, kegs, and other vessels which it may pitch 
or eat for pitching by the use of said patented invention. 

3d. The party of the second part agrees to pay the party of the 
first part, as a license fee under said patent, at the time of making 
such returns, the sum of fifteen (15) cents for each and every barrel, 

keg, quarter, eighth, or other vessel smaller than a barrel, 
641 and one dollar for each and every cask of the capacity of 

thirty barrels or under, and one dollar and fifty cents for 
each and every cask holding over thirty barrels for every time any 
of said vessels are pitched or heated for pitching by the use of said 
patented invention. 

4th. This agreement shall relate back to the time of the organ- 
ization of the said The Genesee Brewing Company and include all 
vessels heretofore pitched by it by the use of said patented inven- 
tion. 

5th. And whereas the party of the second part now reports that 
it has pitched by said invention about 600 kegs smaller than a bar- 
rel, 70 casks holding over thirty barrels, and 208 casks holding over 
thirty barrels, for which it now pays the sum of four hundred and 
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seventy-two dollars ($472) to the party of the first part, this being 
the amount due for past pitching at the rate of royalty above named : 
Now, therefore, in consideration of such payment the party of the 
first part hereby releases and forever discharges the party of the 
second part from any and all liability for the past infringement of 
said patent or use of said patented invention. 
In witness whereof the parties have hereunto set their hands the 
day and year first above written. 
MATTHEW GOTTFRIED. 
GENESEE BREWING CO., 
By M. RANDOLFP, Pres. 
642 Witness : 
FREDERICK MILLER. 


In consideration of $228 to me in hand paid, the receipt of which 
is hereby acknowledged, I hereby release and discharge the above- 
named Genesee Brewing Company from all liability to account and 
pay for future pitching under the above contract, said $228 being 
now paid in advance by said company and accepted by me in full 
payment and satisfaction of all royalties to become due under said 
contract for the future pitching done by said company. 


Chicago, April 19th, 1880. 
MATTHEW GOTTFRIED. 


Witness: 
FREDERICK MILLER. 


Agreement Between Gottfried and Jacobi, Coghlin & Co. 


Whereas letters patent of the United States No. 42580 were 
issued on the 3d day of May, 1864, to Jno. F. T. Holbeck and Mat- 
thew Gottfried for an improved mode of pitching barrels, of which 
the said Gottfried is now the sole owner; and whereas Jacobi, 
Coghlin & Co., of Toledo, Ohio, have used said patented invention 
in pitching twenty-six hundred kegs or vessels smaller than a bar- 
rel, thirty casks holding less than thirty barrels, and fifteen casks 
holding over thirty barrels each, and now estimate that before the 
expiration of said patent they will have occasion to pitch three hun- 
dred more of said kegs, thirty more of said casks of the class first 

named, and fifteen more of the said casks of the class 
643 secondly named, and have agreed to pay the said Gottfried 

his regular royalty or license fee for said pitching done and 
to be done, viz., fifteen cents per keg, one dollar per cask holding 
under thirty barrels,and one dollar and fifty cents per cask holding 
over thirty barrels for each and every pitching: Now, therefore, in 
consideration of five hundred and forty dollars to me in hand paid, 
the receipt whereof is hereby acknowledged, being the royalty due 
for said pitching done and to be done as aforesaid, I, the said Matthew 
Gottfried, hereby license and empower the said Jacobi, Coghlin & 
Co., their heirs, executors, administrators, and assigns, and any and 
all parties who may hereafter own or operate the brewery operated 
by them at Toledo, to use said invention described and claimed in 
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said patent until the expiration thereof in pitching the casks, bar- 
rels, kegs, and other vessels used at said brewery or belonging 
thereto. 

And for the consideration aforesaid I hereby release and forever 
discharge the said Jacobi, Coghlin and Co. and each of them from 
all liability for the past infringement of said patent or use of said 
patented invention. 

In witness whereof said parties have hereunto set their hands and 
seals this twenty-fifth day of September, 1880. 

JACOBI, COGHLIN & CO. — 


MATTHEW GOTTFRIED. — [sgEAt. 
STATE OF OHIO, | - 
Lucas County, § 
644 John Schneider, foreman of Jacobi, Coghlin & Co., being 


duly sworn, upon oath says that he has made careful investi- 
gation in reference to the number of kegs and casks heretofore pitched 
by said firm with a pitching machine and of the number it will be 
necessary for them to pitch with such machine between this and the 
3d day of May, 1881, and that, according to his best information and 
belief, the numbers stated in the foregoing contract are in all respects 


substantially correct. 
JOHN SCHNEIDER. 


Sworn to before me and subscribed to in my presence this 25th 
day of September, 1880. 
JOHN 8. CARTER, 


Notary Public, Lucas County, Ohio. 


Agreement Between Gottfried and Philip Scheuermann. 


This agreement, made this fourteenth day of September, 1880, 
between Matthew Gottfried, of Chicago, Illinois, of the first part,and 
Philip Scheuermann, of Hancock, Michigan, of the second part, wit- 
nesseth : 

Whereas letters patent of the United States No. 42580 were issued 
to John IF. T. Holbeck and Matthew Gottfried on the 3d day of May, 
1864, for an improved mode of pitching barrels, of which the said 
party of the first part is now the sole owner; and whereas the party of 

the second part has been using and — desirous to continue 
645 using the invention described and claimed in said letters 

patent in the pitching of his large casks, namely, casks hold- 
ing under thirty barrels: 

Now, therefore, it is hereby agreed between said parties as fol- 
lows: 

Ist. The party of the first part hereby licenses and empowers the 
party of the second part, his heirs, executors, administrators, and 
assigns, and any and all parties who may hereafter own or operate 
the brewery now operated by him at Hancock, Michigan, to use the 
said invention described and claimed in said letters patent in piteh- 
ing large casks, namely, casks holding thirty barrels or under; to 
the full end and term of said letters patent. 
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—. The party of the second part hereby agrees that he will use 
said invention in pitching all the large casks holding thirty barrels 
or under that he may have occasion to pitch in connection with the 
business of said brewery during the term of said patent, and also 
that he will make full and true returns to the party of the first part, 
under oath if required, on the first day of January and third day of 
May, 1881, of the number of such casks he has pitched or heated 
for pitching by the use of said patented invention, and will pay to 
the party of the first part, at the time of making such returns, one 
dollar for each and every cask pitched of the size mentioned, for 
each and every pitching thereof, as a royalty or license fee under 
said patent. 

3d. Upon failure of the party of the second part to make 
646 returns or pay royalties as herein provided, for thirty days 
after the days herein named, the party of the first part may 
terminate this license by serving a written notice to that effect upon 
the party of the second part, or by sending such notice to him by 
mail, but the party of the second part shall not thereby be discharged 
from any liability to the party of the first part for any license fees 
due at the time of the service of the said notice. 

4th. Whereas the party of the second part now reports that he 
has heretofore pitched by the use of said patented invention one 
hundred and sixty casks holding under thirty barrels, for which he 
now pays one hundred and sixty dollars to the party of the first 
part, this being the amount of royalty due for past pitching at the 
rate above named: Now, therefore, in censideration of such pay- 
ment, the party of the first part hereby discharges the party of the 
second part from any and all liability for the past infringement of 
said patent or use of said patented invention. 

[In witness whereof said parties have hereunto set their hands the 
day and year first above written. 

MATTHEW GOTTFRIED. 
PHIL. SHEUERMANN, 
STATE OF MICHIGAN, 
Houghton County, } " 


Phillip Scheuermann, of Hancock, Michigan, being duly sworn, 
upon oath says that he is operating a brewery, the annual pro- 
647 duction of which now amounts to between three and four thou- 
sand barrels of beer; that he has used a pitching machine in 
pitching the large casks of said brewery since about the first day of 
October, 1876; that he has pitched, on the average, forty casks in 
each year since that time, so that in all he has pitched one hundred 
and sixty casks, holding under thirty barrels, by the use of said 
machine, and that he has never pitched any large casks holding 
over thirty barrels, or any kegs, half barrels, or barrels, with said 
machine. 


PHIL. SCHEUERMANN. 


Subscribed and sworn to before me this 17th day of September, 
1880. 


C. B. GRANT, 
53—-294 Notary Public, Houghton County, Mich. 
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Agreement Between Gottfried and Vinzing Horder. 


This agreement, made this 24th day of September, 1880, between 
Matthew Gottfried, of Chicago, Illinois, of the first part, and Vin- 
zing Horder, of Dowagiac, Michigan, of the second part, witness- 
eth : 

That whereas letters patent of the United States No. 42580 were 
issued to J. F. T. Holbeck and Matthew Gottfried on the 3d day of 
May, 1864, for an improved mode of pitching barrels, of which the 
said Gottfried is now the sole owner; and whereas the party of the 
second part has been using and desires to continue the use of said 

patented invention : 
645 Now, therefore, said parties have agreed and hereby agree 
as follows: 

ist. The party of the first part hereby licenses and empowers the 
party of the second part, his heirs, executors, administrators, and 
assigns, and any and all parties who may hereafter own or operate 
the brewery now operated by him at Dowagiac, Michigan, to use 
said invention described and claimed in said letters patent in pitch- 
ing the kegs and other vessels holding less than a barrel used at 
said brewery and belonging thereto during the continuation of said 
letters patent. 

2d. ‘The party of the second part hereby agrees to make full and 
true returns to the party of the first part upon the first day of Jan- 
uary and third day of May, 1881, of all the kegs and other vessels 
smaller than a barrel which it may pitch or heat for pitching by the 
use of said patented invention. 

3d. The party of the second part agrees to pay to the party of the 
first part, as a license fee under said patent, at the time of making 
such returns, the sum of fifteen (15) cents for each and every keg or 
other vessel holding less than a barrel for each and every time such 
vessels are pitched or heated for pitching by the use of said patented 
invention, and to do all the pitching with said patented invention 
necessary to be done in his business during the continuance of said 

letters patent. 
649 4th. And whereas the party ot the second part now reports 

that he has pitched, by the use of said invention, 400 kegs 
smaller than a barrel, for which he now pays the sum of sixty dol- 
lars, this being the amount due for past pitching at the rate of 
royalty above named: In consideration of such payment the party 
of the first part hereby forever releases and discharges the party of 
the second part from any and all liability for the past infringement 
of said patent or use of said patented invention. 

In witness whereof the parties have hereunto set their hands the 


day and year first above written. 
MATTHEW GOTTFRIED. 
V. HORDER. 
STATE OF fom 
County of Cass, 1 
Vinzing Horder, being duly sworn, on oath deposes and says 
that he is engaged in the brewing business at Dowagiac, in the State 


~~ ._—- ~* 
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of Michigan ; that he began to use a pitching machine in his busi- 
ness in the month of February, 1875, and that previous to that time 
he had used none; that he has pitched by the use of such machine 
not to exceed four hundred (400) kegs holding under one barrel, 
and that he has pitched no casks or vessels holding more than one 


barrel. 
V. HORDER. 


Subscribed and sworn to before me this lst day of October, 1880. 
FURMAN J. ATWELL, 
Notary Public in and for Cass Co., Mich. 


650 DEPARTMENT OF THE INTERIOR, 
Unitep StratTes Patent OFFICE. 
To all persons to whom these presents shall come, Greeting: 


This is to certify that the annexed is a true copy from the records 
of this office of the instrument of writing executed by John F. T. 
Holbeck May Ist, 1879, and recorded in Liber W 23, page 324, of 
Transfers of Patents. 

In testimony whereof I, E. M. Marble, Commissioner of Patents, 
have caused the seal of the Patent Office to be affixed this 30th day 
of September, in the year of our Lord one thousand eight hundred 
and eighty-two, and of the Independence of the United States the 
one hundred and seventh. 

F. M. MARBLE, 


Commissioner. 
Filed Novy. 16th, 18838. 
NOBLE C. BUTLER, Clerk. 


Liber W 23 page 324. 


In consideration of one dollar and other good and yaluable con- 
siderations to me in hand paid by Matthew Gottfried, of Chicago, 
Illinois, the receipt whereof is hereby acknowledged, | hereby sell 
and assign to the said Matthew Gottfried all my right, title, and in- 
terest in and to letters patent of the United States No. 42580, dated 

May 3d, 1864, granted to John F. T. Holbeck and Matthew 
651 Gottfried, for an improved mode of pitching barrels, and in 

and to all claims of every kind for the past infringement of 
said letters patent and all rights of action whatever arising out of or 
connected with such infringements. 

The same to be held, enjoyed, and collected by the said Matthew 
Gottfried to the full end of the term for which said letters patent 
are granted or may be extended as fully and entirely as the same 
would have been held and enjoyed or collected by me if this assign- 
ment and sale had not been made. 

In testimony whereof I have hereunto set my hand and seal this 
first (1st) day of May, 1°79. 

JOHN F. T. HOLBECK. [seAt.] 

Witnesses : 

O. P. INGERSOLL. 


Recorded May 9th, 1879. Ex’d: E. A, M., E. McK, 


| 
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COMPLAINANTS EXHIBITS. 


(Letter-head Banning and Banning.) 
CuicaGao, December 5th, 1882. 


Messrs. Wood and Boyd, Cincinnati, Ohio. 

GENTLEMEN: We send inclosed a list of our cases In your court 
with amounts at which settlements should be made according to our 
lump figures. Of course, you understand that when necessary we 
will make reductions rather than fail in consummating settlements, 

but we do not now care to have this known. We also wish 
652 that these figures should be kept quiet by Col. Weitzel, but, 

of course, they will furnish information on which he cau talk 
to the brewers. However, as to all this, you and the Colonel know 
best; you know what we want and how to bring it about. Please 
keep us posted. 

Yours respectfully, 

BANNING ann BANNING. 


I I i sineniinanasionel SISUII: cccnateidsininattenermanes $12,500 
eh ETE eh oO CS re 6,500 
Windisch, Muelhauser & Co. ~~ oT salieialia aii aaitiaidnital 9,000 
Schaller & Gerke .......----. “ istiatels talented taceiet 4,000 
I a cesses ‘g aiiianhidinemecninind 4,000 
Foss & Schneider .... ........ mc: 2 hemiplegia 4,000 
Gambrinus Stock Co. ..---- ied ao ee een” 5,000 
Weyand, Jung & H.._---.---- | alls ae 4,000 
| F seine sianpnitiin tana 4,000 
d TTR a OTE. ‘sp iemlelichaiipaipiiaiadiaiialil 2.500 
Kinsinger, assignee, & Co. ~~~ ei ee i pe 1,500 
Se pellet oe mR SE EE 1,500 
4 ea . sisindiapi. haneigiintideinis 1,500 
John C. Bruckman.-. —...-....-. ce re eR A 1,000 
Mueller & Froelking ~----.---- eg Oe Ae 1,000 
II cht thie kien lininctinn tigniaiai SRE AE RARE Srae anne 1,000 
EE 1,200 
ge | aes 300 
I seid ts eas ali kiisachin N aa ctliccepnes tbe user a Sdsomndes 500 
EE a SON id dn LOUIE dein cise cercuee 200 
$65,200 
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(Letter-head Parkinson & Parkinson). 


CINCINNATI, Jan’y 21st, 1882. 
Mess. Banning & Banning, attorneys-at-law, Honore building, Chi- 
cago, Ills. 
GENTLEMEN: Yours of the 20th inst. rec’d. The engagement 
which we expected to take us away next week probably goes over 
for the present. We shall be here at least the first part of the week. 
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We have not mentioned the subject of settlement to our clients— 
indeed, have not seen any of them since the decision of the case—but 
may say that we do not think we should advise any settlement by 
any of them which would involve the payment of any tribute under 
your patent. We do not think any entries have been made in the 
‘ases thus far since the decision, and if you are to be here the first 
of the week will take no steps towards making them before you see 
us. They cannot be long delayed, however, as the cases here will 
be reached within a few weeks probably, and will have to be dis- 
posed of then. We wish the entries in Indianapolis made as soon 
as possible that we may know just what shape they are to take be- 
fore making a further move here. ‘There are objections to the plan 
for making the entries proposed by you, the discussion of which 
may as — be left until you are here. 


Very truly, PARKINSON anp PARKINSON. 
654 DEFENDANTS EXHIBITs. 


“ Letter No. 1.” 
(Letter-head Banning & Banning.) 


Cuicaco, January 18th, 1882. 
Mess. Parkinson & Parkinson, Cincinnati, Ohio. 

GENTLEMEN: The enclosed copy of a letter which we have just 
written to Judge Gresham explains itself. Can you join us in any 
of the suggestions mentioned — it? If wecan possibly spare the time 
one of us will endeavor to come down and see you within a few 
days—probably some time next week. May we ask as a personal favor 
that you will not allow the decision to be made public until we can 
see you, as suggested above? We congratulate you on your victory. 


Yours very truly, BANNING ano BANNING. 
DEFENDANTS EXHIBITs. 
“ Letter No. 2.” 


Cuicaao, January 20th, 1882. 
Mess. Parkinson & Parkinson, Cincinnati, Ohio. 

Dear Stirs: As we wrote you yesterday, we are so engaged this 
week that we cannot come down to meet you to-morrow, as we should 
be glad to do. We now write to ask you, personally and confiden- 
tially, whether you can advised your clients to make a reasonable 
settlement if we wiil “come down.” It seems to us that in any view 
there is sufficient doubt as to the final result to make such a course 
proper, and if you say that a suggestion of settlement from our side 
will receive due and proper consideration we now think we will 

make —. It isnot atall certain that Judges McCrary and Nel- 
655 son will follow Judge Gresham in our Minnesota cases. On 
the contrary, we are very hopeful, not to say confident, that 
they will decide in our favor. In addition to this no one can say 
how you will come out in these very cases if we apply for a rehear- 
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ing and get Drummond or Blodgett to sit with Gresham at the ar- 
guments of our petition. At present we expect to file such a peti- 
tion, but may yet conclude not to do so. Then, too, we think there 
is at least a possibility of Gresham’s decision being reversed in the 
Supreme Court. We simply mention these considerations that you 
may have them in mind in considering our suggestion made above, 
and not that we expect them to have any controlling or special in- 
fluence in your determination as to such suggestions. If you could 
give us an answer before you leave the city it will be considered a 
favor. Please do not inform your clients of this suggestion until we 
make up our minds whether we want you to do so or not after re- 
celving your answer. 


Yours very truly, BANNING anp BANNING. 


DEFENDANTS EXHIBIT. 


“ Letter No. 3.” 
(Letter-head Parkinson & Parkinson.) 
CINCINNATI, December 28th, 1882. 


Mess. Banning and Banning, Honore building, Chicago, Ills. 

GENTLEMEN: Since receiving yours of 9th inst. we have made 

many efforts to see Mr. Jordan, but he has been engaged in 
656 court continuously through the entire week, so that it was 

only late Saturday night that we were able to have a word 
with him. We presume it is hardly necessary to say that we should 
neither of us advise our clients to accept any such proposition as 
that made in your letter or any approach to it. We will, however, 
submit to our clients, with such recommendation as seems to us 
proper, either this or any better proposition you wish to make them. 

As it takes some time to get them together for the purpose of lay- 
ing any such matter before them, we think it better for you to make 
at once the best proposition you have to make, and make it in such 
form that it can be laid before them for definite action. 

Your letter of 9th inst., intimating as it does that it is not in- 
tended to state your ultimatum, does not seem to present any propo- 
sition in such form as to lay the foundation for definite action. We 
notice that some person acting, as we suppose, in your behalf has 
already laid before the brewers a statement purporting to show the 
amount of judgment entered against them in all the cases here. 
Whatever proposition you have to make we hope you will make im- 
mediately, as we wish the account pressed forward without delay in 
the event there is no settlement. You will understand, as we said 
to you when here, that our consent to submit any proposition you 

wish to make is not to be understood as implying that we 
657 recommend a settlement. We do not, but are willing to lay 
the matter before our clients and let them take such action as 
they think best. 
Yours very truly, PARKINSON ann PARKINSON. 


eet ee ee ee 


ee —. 


THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 423 


DEFENDANTS EXHIBITs. 
“ Letter No. 4.” 
(Letter-head Parkinson and Parkinson.) 


CINCINNATI, January 20th, 1883. 
Mess. Banning and Banning, Honore building, Chicago, Ills. 


GENTLEMEN: We have been using all diligence possible on our 
part to obtain a conclusive expression from the brewers relative to 
your proposition for settlement, but have only received their answer 
this moment. They decline that proposition and instruct us to push 
the cases forward as rapidly as possible. We desire to have the pro- 
ceedings before the master expedited, and will be ready to attend 
before the master as soon as may be. 

Yours very truly, PARKINSON ann PARKINSON. 


Statement. 

CR, FI iii siete 0 eee 
pS ECR es OE Ne . Solicited ails 6,500 
Windisch, Muelhauser & Co.-_ -- wee ee chet 9 000 
Schaller & Gerke... .... -..-- were PP» 4,000 
JGR ROGEOR bik ctinnscvtox aa ee 4.000 
Foes & Schneider............. BF glial ie ll 4,000 
Gambrinus Stock Co, .....-._- OD i ua ca dla Sl baie 5,000 
Weyand, Jung & H. ......---- ©: 5. . wadbiiaieebiaigliie 4,000 

{eee “ ichienailuiediidilldalta hii 4,000 
aa —t—i‘(‘éR RI he 2,500 

Kinsinger, assignee, & Co., Oi ial tata eae 1,500 
a a meno ees MES! 1,500 
i i EG. weiter cennns | Gee i500 
John C. Bruckman ........... “ iii a 1,000 
Mueller & Froelking---- -- sities + 9 itil Se 
OE ene Se as 
Engert & Dinkel ....--..--.-- DORGENE ccnwwimmwens ‘ 1,200 
COE TG, 6 wicictticncinininitichastignl RTE ere ee 300 
lil stitch tiie em iii it : 500 
SNE TS TRO OUED c. cetthistriiedd I eiiaciitih Gece 200 


$65,200 
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4?4 THE CRESCENT BREWING CO. VS. MATTHEW GOTTFRIED. 


Stipulation. 


The following stipul«tion was filed in the office of the clerk of said 
court on the 20th day of January, 1889: 


Circuit Court of the United States, District of Indiana. 


MATTHEW GOTTFRIED 
vs. In Equity. 
CRESCENT BREWING COMPANY. 
SAME ) 
v8. I . 
regan ; = n Equity. 
Racnart F. Garr, Executrix of James W. Gaff, De- —s 
ceased, and SamMuEL D. LANGTREE. 


SAME \ 
vs. In Equity. 


-EvGenr Hack and Anron Simon, Partners, &e. } 


659 The record and evidence in the above-entitled causes being 
in all respects the same, except as to the pleadings and special 
matters covered by stipulations or orders of court: 

It is hereby stipulated and agreed that, in making up a trans- 
cript of the record for the Supreme Court, the clerk shall simply 
copy and certify up the evidence in the first of the above-entitled 
‘auses and the pleadings, orders of court, stipulations, appeal bonds, 
and other special matters in the other two, making his certificate 
properly conform to this stipulation, and that the evidence so cer- 
tified in the first of said causes shall be used in the hearing of all 
of said causes in the Supreme Court with like effect as if separately 
certified as a part of the transcript of each of said causes. 

BANNING & BANNING, 
Solicitors for Complainants. 
PARKINSON & PARKINSON, 
Solicitors for Defendants. 


660 Unirep Srates vF AMERICA, } 98 ° 
District of Indiana, vier 


I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full, true, and complete transcript of the record and 
testimony in the cause of Matthew Gottfried against The Crescent 
Brewing Company as fully as the same remain upon the files and 
records now in my office. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 11th day of April, A. D. 1885. 

[Seal Cireuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


Endorsed on cover: Indiana C. C. U.S. No. 294. The Crescent 
Brewing Company, appellant, vs. Matthew Gottfried. Filed Septem- 
ber 19, 1885. 


Stipulation. 
Supreme Court of the United States, 


THE CRrEscENT Brewinea Company, Appellant, 
VS. No. 294. 
MATTHEW GOTTFRIED. 


RACHEL S. Garr, Executrix of James W. Gaff, Deceased, 
and Samue. D. Lanerree, Appellants, No. 295 


v. 
MATTHEW GOTTFRIED. 


U8. 


Eugene Hack and Anton Sron, Appellants, 
No. 296 
MATTHEW GOTTFRIED. 


It is hereby stipulated that the master’s record in the above-enti- 
tled cause contained, immediately following cross-question 178 of 
the deposition of Gottfried, on page 234 of the printed transcript in 
the Supreme Court, the following, which has been inadvertently 
omitted from the transcript, and that the same shall be printed 
and inserted with like effect as if included in said transcript, to 
wit: 

“ By Mr. Bannina: The paper shown to the witness is in the hand- 
writing of our clerk and was prepared by him, under our directions, 
for the use of Col. Weitzel, of this city, who, after decrees were en- 
tered in the various cases here, undertook to negotiate a settlement 
for us, and the names on the paper are the names of the defendants 
against whom decrees had been entered, and the amounts opposite 
the names, respectively, are the amounts at which we instructed 
him to open negotiations for a settlement. I was afterwards, when 
attending before the master, in this city, on the 30th day of Janu- 
ary and subsequent days, shown a German paper in which these 
names and amounts appear. Prior to that time I had not known 
or heard of such publication, and if counsel for defendants desires I 
am perfectly willing that he may use that or any other publication 
he may be able to discover relating to the subject, and will waive 
formal proof of the German paper mentioned or others published in, 
this city relating to the same subject. 

By Mr. Parkinson: Mr. Banning, for the purpose of completing 
the statement made by him, is requested to state whether he advised 
or caused to be advised in any way any of the attorneys represent- 
ing defendants in these causes of the negotiations being carried on 
by Mr. Weitzel or of the fact that he was employed to carry on such 
negotiations, or that such a statement was to be laid before the brew- 
ers,and also whether the German publication referred to was one in 
which it was stated that judgments had been entered against the 
brewers named in this paper for the amounts, respectively, named, 
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and that the statement had been brought before the brewers in their 
meeting, and that by prompt payment or settlement they might get 
a discount, and whether, so far as he knows, this publication was 
made only in German papers. 

By Mr. Banninc: Complainants’ counsel states that he did not 
notify Mr. Parkinson of Col. Weitzel’s employment to negotiate a 
settlement, as he had repeatedly avowed his determination to pre- 
vent or frustrate any settlement unless it would be for greatly 
smaller amounts than others had paid, as some of his letters which 
we now have on file will show, nor were any of the other counsel 
representing defendants informed of Col. Weitzel’s employment. 
We did not advise defendants’ counsel that such a statement was to 
be laid before the brewers as that published ‘in the German paper, 
as we ourselves were not advised that there had been any publica- 
tion stating that decrees had been entered against the brewers for 
the amounts named or for any other amounts, nor did we advise 
defendants’ counsel that the paper suggesting amounts on which 
negotiations for settlement would be opened was to be laid before 
the brewers severally or together. Counsel further states that he 
has never read the German publication referred to, but he has been 
informéd that it contained the statement that decrees or judgments 
for the various amounts named in the paper had been entered 
against the several defendants named, and that such publication 
only appeared in the German papers in this city. Counsel further 
states that he is entirely willing that all the correspondence that 
has ever passed between complainants’ and defendants’ counsel may 
be used without further proof of the genuineness of the various 
letters further than the signatures and letter-heads of the various 
letters themselves shall impart that they were the letters of the 
various counsel. Col. Weitzel was instructed to make liberal de- 
ductions from the imounts named in case any or all desired to 
settle. ‘The amounts named in the paper furnished to Col. Weitzel 
were at the regular rates which Mr. Gottfried had adopted for gross 
settlements, namely, $100 per thousand barrels of beer sold, and 
the amounts were computed on the amount of beer sold by the 
various brewers before the expiration of the patent and before any 
evidence had been taken or information furnished to complainants’ 
counsel showing the exact amount of work done with the infring- 
ing machines. The rate of $100 per 1,000 barrels of beer sold had 
been paid by a great many brewers in’ lump settlements without 
reporting the extent of their use of the machine, although in the 
case of a compromise of a number of suits together this rate, as ap- 
pears from Mr. Gottfried’s testimony, had been varied or departed 
from as the circumstances of such settlements seemed to suggest or 
require, and had also been departed from in other cases where the 

arties had only been in business or used the machine a short time. 
n all those lump settlements weight was given to the varying facts 
in each case. 

Mr. Parkinson requests Mr. Banning to state whether defendants 
were advised by him or his associate of the fact that Mr. Weitzel 
was acting in behalf of complainants in urging settlement rather 
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than in behalf of the brewers ; also whether he means to be under- 
stood as saying that defendants used any such expression as ‘frus- 
trate any settlement’ in any communication between them, and 
whether, while stating that they should not advise any settlement 
other than on a basis that would be more economical to defendants 
than fighting this controversy through on the theory that they 
would finally obtain a judgment against this patent in the Supreme 
Court, they did not say that any proposition complainants chose to 
make wouid be submitted to defendants with such advice there- 
upon as to defendants’ attorneys seemed proper. 

Mr. Banning states that they gave the defendants no information 
whatever and had no communication with them whatever about 
Col. Weitzel’s employment. What he may have told them we know 
nothing of. 

I do not think that in any of Mr. Parkinson’s letters he used the 
word ‘frustrate’ or said that he would ‘frustrate any settlement.’ 
I have not meant to give his words, but merely the tone and spirit 
of his letters as we understood them. Of course, Mr. Parkinson said 
that he would submit tothe brewers any proposition we might 
make. In one of his letters, as | remember it (for 1 do not have 
the correspondence before me), Mr. Parkinson said, in substance, no 
settlement could ever be made that involved the payment of any 
tribute under this patent. As I have before said, I am perfectly 
willing that Mr. Parkinson should refer to or use before the master 
or the court any or all of our letters touching the subject of settle- 
ment or anything else, and I now give him that permission, and I 
only ask that he will give us like permission with reference to his 
own letters. 

Mr. Parkinson states that die has no objection to the offer in evi- 
dence of any correspondence in which he has participated, but, to save 
burdening the record unnecessarily, requests Mr. Banning to state 
whether the expression about paying tribute under the patent was 
not in a letter written just after Judge Gresham had decided the 
patent invalid and before the publication of his first opinion and in 
reply to a proposition to defendants’ attorneys to suppress that 
opinion and allow decrees in the various cases in which they repre- 
sented defendants to be entered with findings for complainants 
coupled with intimations that it could be made to the advantage of 
attorneys to do so, and which appears in part by the letters of Ban- 
ning & Banning, dated January 18, 1882, and January 20, 1882, here 
produced and marked Defendants’ Exhibits ‘Letters 1 & 2;’ and 
whether the two letters here produced are not copies of the only 
letters received from defendants’ attorneys relative to any proposi- 
tion for settlement since the date of the decrees herein. 

Mr. Bannina: I believe the. expression referred to was used in a 
letter written by Mr. Parkinson after Judge Gresham’s first decision, 
and while there were two decisions in favor of the patent and one 
against it. As to what was contained in the letter to which it was 
a reply I know nothing, as it was written during my absence in New 
York. The letter, however, will speak for itself. I will, however, 
say that it would, of course, have been impossible to induce Judge 
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Gresham to change his opinion unless he were perfectly satisfied, for 
the most proper and convincing reasons, that the decision should 
have been in favor of the patent. We were so thoroughly convinced 
in our own minds of the validity of the patent and our ability to 
satisfy Judge Gresham of its validity, as we afterwards did on the 
reargument, that we were anxious that his opinion should not be 
published, which would place him in the position of changing his 
opinion before the whole bar of the country, until he had determined 
on the reargument whether he wanted his opinion to go forth to the 
world as originally given. Ina case before Judge Drummond, under 
another patent, where the opinion was in our favor and where he 
learned that a rehearing was to be asked, he requested us not to have 
the first opinion published until after the rehearing, and it was not 
published until after some two years from the time it was first an- 
nounced and until after he had decided the rehearing, and we un- 
derstand that this is a courtesy towards the judge that is universally 
practiced. 

The copies of the letters shown me, dated December 18, 1882, and 
January 20, 1883, appear to be correct copies, as I have no doubt 
they are, of letters written by Mr. Parkinson to ourselves, though I 
do not have the originals before me. They may be taken as true 
copies unless we correct them when we examine the originals. 


Counsel for defendants offer in evidence the letters last above re- 
ferred to, and they are marked Defendants’ Exhibits ‘ Letters 3 & 
4;’ also the statement referred to in question 178, and it is marked 
Defendants’ Exhibit ‘Statement.’ 

It is further admitted that the publication from the German 
paper of Cincinnati, referred to in the foregoing statements, was, as 
translated under the supervision of the master and in the original 
master’s record, as follows: 


‘The Patent Claims.’ 


We reported at the time that the firm of Godfried and Holbeck 
had sued the brewers on account of an infringement of their patent 
on a pitching machine, and that Judge Baxter, of the U.S. court, 
had decided against the brewers and had appointed Mr. Harper as 
‘master commissioner’ to assess the damages. Mr. Harper has 
computed the damages and his report was made known in yester- 
day’s meeting. According to this report, the defendants whose 
names follow should pay the sums set opposite their names: 


Chris. Moerlein Brewing Co._........--....--.. $12,500 
Windisch, Muhlhauser & Bro... iiletiiiliaininabiiiaiaad . 9,000 
NY NII IR ica ciiciiies desk etn sen eatniniatinen ehemmien 6,500 
i as ss tsliamanenee 5,000 
I AON is dence csadineithdn erneneircoanan ts sciiniieaiahasitii 4,000 
I i i 4,000 
EE A ICG VRC EET TT 4,000 
ORG CORES TIGER noc cnccnnncnccscece 4,000 
6G. FORGE on jennaiinacions iehllniiinainannsiceninmien a 
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Ra CEE 6 cite dcitcupecuscunumidianial $2,500 
Chris. Kinsinger (assignee) -...-...........-... 1,500 
DE TEED. écttmcconncescntnimadenall 1,500 
J. G Bebe B CRD. cccccccocncccenccsccaucsun 1,500 
Se Si itmncncccunitinmnitcnniiin 1,000 
Sense? & FIGs cece wencncwccusséntuie 1,000 
G Genwand, 4F DG, Cinccce cogqescunsmacdas 1,000 
Engert & Drinkel, of Springfield, Ohio...------- 1,200 
Bee, Beant, 68 DR Chcwcc cores ecneusdmenenen 500 
Case. Bagest, of Glanttten, O.......ccccncetcecen 300 
Krummer & Hoover, of Circleville, O. .-.....--. 200 

Pe etienundaunnnee cincotinmeaniiiilel 65,200 


The brewers resolved to act in company with those of Louisville 
and Indianapolis who have been condemned to the payment of 
damages and appeal to the Supreme Court. On the recommenda- 
tion of their attorneys here, Brothers Parkinson, they resolved to en- 
gage Mr. George Harding, of Philadelphia, who is recognized as the 
ablest att’y in patent litigation in the United States. The Brothers 
Parkinson declared that they would then be sure of success.” 

Witness my hand this 12th day of April, 1888. 

ROB’T H. PARKINSON, 
Of Counsel for Appellants. 

THOMAS A. BANNING, 
Of Counsel for Appellees. 


[Endorsed:] Supreme Court U. S. 1887, Oct’r term. No. 294. 
The Crescent Brewing Co., appl., vs. Matthew Gottfried. Stipulation 
of counsel and addition to record. 

[Stamped :] Office Supreme Court U.S. Filed April 17, 1888. 
James H. McKenney, clerk. 


Stipulation. 
United States Supreme Court. 


CRESCENT BREWING Co. 
v8. No. 294. 
MATTHEW GOTTFRIED. 


RACHEL 8. Garr, Etce., 
v8. hy 0. 295. 
SAME. 


Hack & Simon 
vs. No. 296. 
SAME. 


It is hereby stipulated that the following opinion was filed by his 
honor Judge Gresham after the first hearing in the above-entitled 
cases and before the opinion reported on page 15 of the transcript of 
the first of the above-entitled cases and should have been included 
in said transcript, to wit: 


GRESHAM, D. J. : 


Letters patent No. 42580 were issued to J. F. T. Holbeck and M. 
Gottfried May 3, 1864, fora new and improved mode of pitchin 
barrels. This suit was brought by the plaintiff as assignee one 
owner of the patent against the defendant for infringement and for 
an injunction and account. The invention consists in preparing 
casks for receiving pitch or other melted substance which will render 
them impervious by introducing into the casks a blast of highly- 
heated air. The mechanism described in the patent consists of a 
furnace with a vertical central opening and grate bars near the bot- 
tom over an ash pit. A rotary fan forces the air through a pipe 
into the ash pit and up through the fire on the grates, the heated 
air and products of combustion being thence driven into the cask 
through a pipe leading from the top and near the top of the furnace 
or fire chamber. When the cask is sufficiently heated it is removed 
and rolled until the interior surface is thoroughly coated with the 
melted pitch. 

The defendant's device need not be described, as it is not denied 
that it is substantially the same in construction and mode of opera- 
tion as the complainant’s. The defense is that the patentees were 
not the original and first inventors of the alleged improvement ; 
that the same had been described in certain English letters patent 
and foreign printed publications, and had been in public use in this 
country prior to the supposed invention or discovery. 

It was held by Judge Blodgett, in Gottfried v. Fortune, 13 O. G., 


1128, that the plaintiff’s invention was not anticipated by the Davi-, 


son & Symington patent for a method of cleansing, purifying, and 
sweetening casks, vats, and other vessels; and in a number of later 
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eases decided by Judge Dyer and reported in 17 O. G., 675, it was 
held that the plaintiff’s invention was anticipated by neither the 
Davison & Symington patent; the Cochran & Golloway patent for a 
machine for removing the inconvenience of smoke or gases gen- 
erated in furnaces or fire-places by the combustion of coal or other 
inflammable substances, and in certain cases for directing the heat 
and applying such smoke or gases to various useful purposes; the 
Boville patent, which consisted in part of an improved mode of 
heating a blast by blowing the same partly through and partly over 
the fire in a retort or fire-proof chamber, and thence through suit- 
able pipes into a smelting furnace; the Neilson patent for an im- 
proved application of air to produce heat in fires in forges and fur- 
naces ; nor the Devaux patent for certain improvements in smelting 
iron, stone, or iron ore by forcing a blast of pure air through a fire 
in an enclosed apparatus, and thence driving forward the products 
of combustion through a pipe into a smelting furnace containing 
the ore. In these cases Judge Dyer also held that the Beck machine 
for heating the interior of the beer casks and barrels preparatory to 
pitching them was simply an imperfect and abandoned experiment, 
and could not, therefore, prevail against the plaintiff’s invention. 

Thus far the record in this case presents questions which were 
ruled 6n by the learned judges in Illinois and Wisconsin. 

The Seibel machine is constructed of strong sheet iron, about 
eighteen inches high, five or six inches wide, and three feet long. 
It rests upon four small feet an inch long. A long iron handle is 
attached to the top of one end, and a perforated pipe runs through 
and near the bottom of the machine. The machine, containing 
ignited charcoal, is inserted in the cask through the man-hole. The 
nozzle of a blacksmith’s bellows is then inserted into the perforated 
pipe through an opening in one end of the machine, the bellows is 
manipulated, and the interior of the cask is heated with the pro- 
ducts of combustion or gases until the hard pitch or other suitable 
substance previously placed in the cask is sufficiently melted for 
practical use. The evidence shows that this machine was con- 
structed and used by Conrad Seibel, at St. Louis, as early as 1856, 
where it was generally used by brewers in pitching casks; that it 
was used elsewhere in the United States for the same purpose, and 
that itjs yet so used. The defendant also relies upon an essay en- 
titled the “ Newest Discoveries,” published in Germany, in 1861, in 
a paper called “ Der Bier Brauer,” as anticipating the plaintiff’s in- 
vention. This essay discusses the different methods of heating 
barrels and casks and rendering them impervious. After giving his 
views at some length on the subject of drying casks or all by 
warm or heated air the writer concludes as follows: 

“In case of superfluous water vr steam power a fan being at com- 
mand can be attached and thus blow the air through the vessels. 
Hereby the fan draws the air out of a channel which connects with 
the somewhat roomy ash place of a small pit or shaft furnace which 
is fed with coke or charcoal whenever warm air is desired. The ash 
place has an opening from the side provided with a small door to 
mix the burning air, in case it gets too hot, with cold air.” 
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The defendant introduced a model in connection with this publi- 
cation which represents a grate in a furnace over an ash pit. An 
exhaust passage connects a rotary fan with the ash pit, and a dis- 
charge pipe from the fan is provided with one or more nozzles which 
introduce the heated air and gaseous products into as many casks. 
In the side of the ash pit is a cold-air inlet, which may be wholly 
or partially closed by a small door. The fan is adjusted between 
the furnace and the cass, and thus draws the air by suction from 
the outside through the fire and the exhaust chamber and forces it 
forward into the casks. I think from the evidence a skilful me- 
chanic familiar with the art and this publication before him could 
readily have constructed this model. In this mechanism the fan is 
between the furnace and the casks and draws the air through the 
fire by suction and then drives the heated blasts or products of com- 
bustion forward into the casks, while the plaintiff’s mechanism has 
the furnace between the fan and the casks and forces the cold air 
into the fire and the heated blast into the casks, the difference being 
in mechanical arrangement only and not in principle or effect. 

The Cochrane & Slate patent is also relied upon here for the first 
time as anticipating the plaintiff’s invention. This English patent 
was issued on the third ke of January, 1850, and provides for the 
application of a hot deoxygenated blast for heating and drying 
moulds for castings instead of casks. The device consists of an ex- 
ternal cylinder of sheet metal, having an interior cylinder fixed 
within it, the lower part of which is perforated. A fire-place made 
of fire-bricks and supplied with small coke is constructed in a 
chamber or furnace resting on or over the cylinder when in use. 
The furnace contains outlets for the escape of the products of com- 
bustion. A mould in a mould box is inserted within the inner 
cylinder, and the drying apparatus is placed in position over the 
evlinders. The blast is then forced from the outside through a pipe 
into the fire chamberthrough or partly through the fire, and the heated 
blast and gases are thence driven down through and around the mold, 
which is quickly dried. The hot blasts or products of combustion 
which are here used to disperse moisture and dry moulds is utilized 
bv the plaintiff in heating the interior surface of beer casks. The 
subsequent application of pitch or other resinous substances is no 
part of the plaintiff’s invention. 

It is not claimed that Holbeck & Gottfried were the first to pre- 
pare the interior of barrels and casks for pitching by the applica- 
tion of heat, but it is insisted that their invention was novel in the 
character of their hot blast, it being deprived of oxygen, the use to 
which it was applied, and the manner in which the application was 
made. The first claim reads: 

“The application of heated air under blast to the interior of casks 
by means substantially as described and for the purposes set forth.” 

If the patentees deemed it important to use a hot blast from which 
the oxygen had been consumed, and it was their intention to cover 
such a blast, that intention was not clearly expressed in drafting the 
specifications and claims. If they deemed a non-combustible hot 
blast a part of their invention why did they not cover it in plain 
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terms in their patent? But,construing their patent as providing for 
such a blast, the evidence shows that its properties had been long 
known, and that such a blast had been actually used in heating beer 
casks preparatory to pitching them. ‘The plaintiff’s arrangement of 
a rotary fan, an ash pit, fire grates, fire chamber, and connecting and 
discharge pipes for forcing air from the outside into actual contact 
with the fire and then driving the hot, decomposed blast into casks 
was not novel. The German publication described a mechanism 
substantially like the plaintiff’s construction, mode of operation, 
and effect. There was no invention in the manner in which the 
patentees applied the decomposed blast to the interior surface of 
casks, nor am I able to see that they were entitled to a patent for the 
use which they made of the hot blast. The patentees took old and 
well-known mechanical contrivances for accomplishing useful re- 
sults and applied them toa new purpose. In this there was nothing 
to support a claim for a patentable invention or process. The va- 
rious instrumentalities which the patentees employed in their use of 
the hot blast operated just as they had previously operated when the 
same was used for other purposes. They employed old mechanism 
without producing a new effect. It may be true that this device 
produced a better result, but that, of itself, was not enough to sus- 
tain the patent. 

In delivering the opinion of the Court in Roberts v. Ryer, 91 U.S., 
150, Chief Justice Waite says: 

“Tt is no new invention to use an old machine for a new pur- 
pose. The inventor of a machine isentitled to the benefit of all the 
uses to which it can be put, no matter whether he had conceived the 
idea of the use or not.” 

And says Justice Story in Bean v. Smallwood, 2 Story, 408: 

“The thing itself which is patented must be new, and not the 
mere application of it to a new purpose or object.” 

The plaintiff’s patent was not for the application of an old machine 
to a new use. The interior of molds and other receptacles had been 
previously heated by a hot blast, and the patentees used a blast of 
the same character to heat the interior of beer casks. No new ap- 
plication of a natural force or element in nature was pointed out or 
described in the patent. 

This case is different in some essential respects from the cases 
which were decided by Judges Blodgett and Dyer. 

The bill is dismissed for want of equity. 


Also tliat the following opinion was filed by his honor Judge 
Woods after the hearing upon exceptions to master’s report: 


“Woops, J.: 


The exceptions filed are needlessly numerous and prolix. The 
question to be considered is whether the damages awarded the plain- 
tiff for the infringement of his patent are excessive. In so far as 
the master has found that the proof showed an established royalty 
or license fee, within the meaning of Seymour v. McCormick, 16 
How., 485, I think he erred. I am still of the opinion declared in 
National Carbrake Shoe Co. v. Terre Haute, etc., Co., 19 Fed. Rep., 
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514, and Wescott v. Rude, id., 830, that evidence of settlements for 
infringements is not competent to show a license fee or royalty ; 
and, upon the same principle, a license (for the future) given wholly 
or partially in consideration of a settlement for infringements is not 
admissible in evidence against a stranger. There are other minor 
wey concerning which I find it unnecessary to form an opinion. 
ike those stated, they are eliminated from the case by the final 
position upon which the master rests his conclusion. ‘There is a 
square conflict,’ says the report, ‘in the evidence of the plaintiff and 
defendant as to the value of the invention. * * * In my judg- 
ment the evidence of the complainant on this point is entitled to 
the greater weight, and, irrespective of any meme licensee fee or 
royalty, I regard fifteen cents per keg and one dollar and fifty cents 
per cask for each pitching a fair and reasonable rate for estimating 
complainant’s damages.’ There is nothing in the record to justify 
a disturbance of this conclusion, although the contrary evidence, 
standing by itself, is undeniably strong. 

It is shown that soon after the issue of the patent the patented 
machine was offered to the public, and in some instances sold at 
prices varying from $100at first to $80, $60, and $40 at later dates,and 
that in a contract between the patentees, whereby one of them was to 
manufacture and sell the machines, it was stipulated that the other 
should be entitled to a royalty of $10 only upon each machine. 
While I am of opinion that these facts constitute competent evi- 
dence against the plaintiff in respect to the value of the invention, 
being in the nature of admissions, | do not agree with counsel for 
defendants that the plaintiff is concluded thereby, since sales were 
not made in such numbers and at such uniform prices as to consti- 
tute an established license fee. 

Exceptions overruled, and judgment on report for the several 
amounts therein named for the respective cases.” 

It is further stipulated that these opinions and this stipulation 
may be printed by the clerk of the Supreme Court and inserted in 
the record in the first of the above-entitled cases, and may be re- 
ferred to in that and the two remaining cases with the same effect 
as if duly certified with the transcript thereof, and the clerk is re- 
quested to print the same so soon as may be. 

ROB’T H. PARKINSON, 

Of Counsel for Appellant. 
EPHRAIM BANNING, 
THOMAS A. BANNING, 

Counsel for Appellee. 


[Endorsed :] Sup. Court U.S. 1887, Oct’r term. No. 294. The 
Crescent Brewing Company, app’t, vs. Matthew Gottfried. Stipula- 
tion of counsel & addition to record. 

[Stamped :] Office Supreme Court U. S. Filed Apr. 6, 1888. 
James H. McKenney, clerk. 
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Pleas of the cireuit court of the United States for the dis- 

trict of Indiana, begun and holden at the United States court- 
house, In the city of Indianapolis, on the first Tuesday of November, 
in the year of our Lord one thousand eight hundred and eighty-four, 
before the Honorable William A. Woods, judge of the district court 
of the United States for the district of Indiana and ex officio judge of 
sald circuit court. 


MATTHEW GOTTFRIED 
t’. 
RacHAEL S. Garr, Executrix of the Last Will - 6454. Chancery. 
and ‘Testament of James W. Gall, Deceased, 
and Samuel D. Langtree. 


be it remembered that heretofore, to wit, at the November term, 
LSSO, of said court, on the 25d day of Mareh, 1851, before the Hon- 
orable Walter Q. Gresham, one of the judges of said court, the follow- 
Ing proceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by Banning and Banning, and files 
his bill herein in the words following, to wit: 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 
Z Matthew Gottfried, of the city of Chicago, in the State of 
Illinois, and a citizen of the State of Illinois, brings this his 
bill of complaint against Rachael 5. Gall, sole executrix of the last 
will and testament of James W. Gatl, deceased, of the city of Cinein- 
nati, in the State of Ohio, and a citizen of the State of Ohio, and 
Samuel D. Langtree, surviving partner of J. W. Galf & Co., of the 
city of Aurora, in the State of Indiana, and a citizen of the State of 
Indiana, defendants; and thercupon your orator complains and 
says— 
|. That prior to the third day of May, 1864, your orator and one 
John I. 'T. Holbeck were the original and first inventors and dis- 
coverers of a new and useful improvement in pitching barrels, not 
known or used by others before their invention thereof, and which 
had not at the time of their application for a patent therefor been an 
public use or on sale for more than two years, as your orator verily 
believes, and that upon due application letters patent of the United 
States No. 42550 in due form were issued to your orator and the 
said Ilolbeek, dated the said third dav of May, LS64, granting to 
to them, their heirs, administrators, or assigns, for the term of seven- 
teen years, the full and exclusive right of making, using, and vend- 
ing to others to be used, the said invention, as by reference to the 
sald letters patent here in court to be produced, and a copy of which 
is hereto attached and make part of this bill, will more fully appear. 
Il. That by virtue of the premises and written assignments given 
for good and valuable considerations and duly executed and 
» recorded your orator became and now Is the sole and exclu- 
sive owner of the entire right, title, and interest in and to 
said letters patent and in and to all claims for damages occasioned 
by infringements thereof, and for gains, profits, savings, and advan- 
]—2Vo 
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1 Pleas of the circuit court of the United States for the dis- 

trict of Indiana, begun and holden at the United States court- 
house, in the city of Indianapolis, on the first Tuesday of November, 
in the year of our Lord one thousand eight hundred and eighty-four, 
before the Honorable William A. Woods, judge of the district court 
of the United States for the district of Indiana and ex officio judge of 
said circuit court. 


MATTHEW GOTTFRIED 
v. 
Racn ~ FF, Executrix of the Last Will 
and © anent of James W. Gaff, Deceased, 
and Samuel D. Langtree. 


| 6454. Chancery. 


Be it remembered that heretofore, to wit, at the November term, 
1880, of said court, on the 23d day of March, 1881, before the Hon- 
orable Walter Q. Gresham, one of the judges of said court, the follow- 
ing proceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by Banning and Banning, and files 
his bill herein in the words following, to wit: 


To the honorable the judges of the circuit court of the United States 
' for the district of Indiana: 
2 Matthew Gottfried, of the city of Chicago, in the State of 
Illinois, and a citizen of the State of Illinois, brings this his 
bill of complaint against Rachael 8. Gaff, sole executrix of the last 
will and testament of James W. Gaff, deceased, of the city of Cincin- 
nati, in the State of Ohio, and a citizen of the State of Ohio, and 
Samuel D. Langtree, surviving partner of J. W. Gaff & Co., of the 
city of Aurora, in the State of Indiana, and a citizen of the State of 
Indiana, defendants; and thereupon your orator complains and 
says 
I. That prior to the third day of May, 1864, your orator and one 
John F. T. Holbeck were the original and first inventors and dis- 
coverers of a new and useful improvement in pitching barrels, not 
known or used by others before their invention thereof, and which 
had not at the time of their application for a patent therefor been in 
public use or on sale for more than two years, as your orator verily 
believes, and that upon due application letters patent of the United 
States No. 42580 in due form were issued to your orator and the 
said Holbeck, dated the said third day of May, 1864, granting to 
to them, their heirs, administrators, or assigns, for the term of seven- 
teen years, the full and exclusive right of making, using, and vend- 
ing to others to be used, the said invention, as by reference to the 
said letters patent here in court to be produced, and a copy of which 
is hereto attached and make part of this bill, will more fully appear. 
II. That by virtue of the premises and written assignments given _ 
for good and valuable considerations and duly executed and 
3 recorded your orator became and now is the sole and exclu- 
sive owner of the entire right, title, and interest in and to 
said letters patent and in and to all claims for damages occasioned 
by infringements thereof, and for gains, profits, savings, and advan- 
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tages made or received by others. by reason of such infringements, 
and is by law entitled to sue for and receive said claims to his own 
use. 

III. That on the fourth day of October, 1877, your orator and the 
said Holbeck filed their bills of complaintagainst Frank Bartholomae 
and Bernard Roesing, Peter Fortune and John Fortune, and Peter 
Schoenhofen, respectively, in the circuit court of the United States 
for the northern district of Illinois, setting forth the said letters 
patent and the infringement thereof by said defendants and pray- 
ing an account and injunction against them, respectively ; that the 
said defendants afterwards filed their respective answers to said 
bills, denying, among other things, the validity of said letters patent, 
and setting up that your orator and the said Holbeck were not the 
first and original inventors and discoverers of the said invention, 
but that the same had been patented in England and known and 
publicly used by others in this country long prior to the date of 
their invention ; that, issues being joined and proofs taken at length 
and for a long time, all of said causes were brought to a hearing on 
their merits on the eighth day of May, 1878, before his honor Judge 
Henry W. Blodgett, and were argued before him by the counsel for 
your orator and said parties, respectively, and were afterwards held 
under advisement by said judge until the 24 day of June, 1878, 
when judgment was duly pronounced, and that said court then de- 
cided, among other things, that the said letters patents were good 
and valid in law, and that your orator and the said Holbeck were 
the original and first inventors and discoverers of said invention 
patented as aforesaid, and by decrees entered of record in two of 
sdid causes (a special arrangement being made by counsel as to the 
other) perpetually enjoined the said defendants, Bartholomae and 
Roesing and Fortune Bros., from using the said patented invention, 

and ordered accounts to be taken of the protits and damages 
4 due by reason of their infringements already committed ; 

that on the 6th day of January, 1879, on the application of 
the defendants, said decrees were set aside and all of said defendants 
allowed to make further defense, and that amended answers were 
afterwards filed, setting up additional defenses, and new proofs taken 
at length and for a long time in each of said causes. 

That on the 3d day of June, 1878, your orator and the said Hol- 
beck filed their bill of complaint against Valentine Blatz, and on 
the 9th day of August, 1878, their bills of complaint against the 
Philip Best Brewing Company, the Joseph Schlitz Brewing Com- 
pany, and Jacob Obermann and Max. Fueger, respectively, in the 
circuit court of the United States for the eastern district of Wisconsin, 
setting forth the said letters patent and the infringement thereof 
by the said defendants and praying an account and injunction 
against them, respectively ; that the said defendants afterwards filed 
their respective answers to said bills, denying, among other things, 
the validity of said letters patent, and setting up that your orator and 
the said Holbeck were not the first and original inventors and dis- 
coverers of the said invention, but that the same had been patented in 
England and known and used by others in this country long 
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5 prior to the date of their invention ; that, issues being joined 
and proofs taken at length and for a Jong time, all of said 
seven causes above named were brought to a hearing on their merits 
on the 12th day of June, 1879, and were heard and argued together 
before his honor Judge Charles E. Dyer; that the said hearing and 
arguments were very full and exhaustive and lasted five days; that 
said causes were afterwards held under advisement by said judge 
until the first day of December, 1879, when judgment was duly pro- 
nounced, and that said court, in a very long and full opinion, then 
decided, among other things, that said letters patent were good and 
ralid in law, and that your orator and the said Holbeck were the 
original and first inventors and discoverers of the said invention 
patented as aforesaid, and by decrees entered of record perpetually 
enjoined all ef said defendants from using the said patented inven- 
tion, and ordered accounts to be taken of the profits and damages 
due by reason of their infringements already committed, all of 
which will more fully appear by a reference to the opinions of said 
judges and the record of the proceedings in said suits, the first of 
which opinion is published in vol. 13 of the Official Gazette of the 
Patent Office, page 1128, and the second in vol. 17 of said Official 
Gazette, page 675. 

That after said decisions the said The Philip Best Brewing Com- 
pany, The Joseph Schlitz Brewing Company, Valentine Blatz and 
Jacob Obermann and Max Fueger, acquiescing therein and in the 
validity of said patent, settled with your orator for their past in- 
fringement and purchased licenses for the future use of said patented 
invention, and paid your orator therefor a large sum of money, 
amounting to many thousands of dollars, and that thereupon final 
decrees were entered in the suits against them, respectively, from 
which no <ppeals have ever been taken. 

IV. That since the granting of said letters patent, and at divers 
times and occasions between that time and the filing of this your 
orator’s bill, the said Samuel D. Langtree and James W. Gaff, as co- 
partners under the firm name of J. W. Gaff & Co., in the lifetime of 
the said Gaff, and the said Samuel D. Langtree, as surviving partner 
of said firm, and Rachel S. Gaff, as executrix of the last will of the 
said James W. Gaff, deceased, since his death, well knowing the 
premises and in infringement of said letters patent, and in violation 
of the exclusive rights of your orator thereunder, and without the 

license of your orator or the said Holbeck or any one ever 
6 interested in said patent, at Aurora, Indiana, to wit, at the 

district aforesaid, have used and still continue to use the said 
invention patented as aforesaid, whereby great injury has resulted 
to your orator and great gains and profits have accrued to the said 
defendants, the full amount of which is unknown to your orator, but 
which in equity belongs to him and should be accounted for by the 
suid defendants and paid over to your orator as the avails of his 
exclusive rights aforesaid and the profits and gains which he would 
have derived therefrom but for the unlawful acts of the said defend- 
ants. 
V. That your orator has no adequate remedy in the premises, save 
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in a court of equity, where matters of this nature are properly cog- 
nizable. 

Wherefore your orator prays— 

I. That the defendants may answer the premises and may fully 
disclose the number of pitching machines they are using and have 
used, how long they or the said firm of J. W. Gaff & Co. have used 
such machines, the names thereof by whom the same were manu- 
factured and by whom and when patented, and whether in such 
machines the air is heated by its being forced through or in contact 
with the fire on its passage from the blower to the cask or barrel to 

be pitched ; and, if not, how it is heated, stating fully the 
7 construction and operation of the machine. 

2 That the defendants, their agents, attorneys, servants, and 
workmen, and each and every of them, may be restrained and 
enjoined, as well preliminary and provisionally as perpetually, from 
such infringement of said letters patent. 

3. That the defendants may render to your orator a true ac- 
count of the number of casks, barrels, or kegs which they or 
said firm of J. W. Gaff & Co. have pitched or heated for pitching by 
the use of a blast of heated air forced into such casks, barrels, or kegs, 
and of the gains, profits, and benefits derived therefrom, and may 
be decreed to pay over to your orator any and al] of the gains, profits, 
savings, and advantages, to be duly determined, made, derived, or 
received by the said defendants or said firm of J. W. Gaff & Co. from 
the use of said patented invention and in violation of your orator’s 
rights as aforesaid and all damages resulting to your orator from 
the use by the said defendants or said firm of J. W. Gaff & Co. of the 
said patented invention, together with such increase over the actual 
damages suffered as is warranted by law-and may seem to your 
honors just and proper. 

4. And that your orator may have such other and further relief 
in the premises as may be agreeable to equity and good con- 
science and as to your honors shall seem to meet. 

To this end may it please your honors to grant unto your orator— 

1. The writ of subpcena issued out of and under the seal of this 
honorable court, directed to the said defendants, Rachel 8S. Gaff, as 
executrix of the last will of James W. Gaff, deceased, and Samuel 
D. Langtree, commanding them by a certain day and under a cer- 
tain penalty to be and appear in his honorable court and then and 
there to answer the premises and stand to and abide by such order 
and decree as may be made against them. 

2. The writ of injunction, as well preliminary and provisional as 
perpetual, issuing out of and under the seal of this honorable court, 
enjoining and restraining the said defendants, Rachel 8. Gaff, exec- 
utrix, etc., and Samuel D. Langtree, their agents, attorneys, servants, 
and workmen, and each and every of them, as is heretofore in that 
behalf prayed. 

And your orator will ever pray, etc. 

MATTHEW GOTTFRIED. 

BANNING & BANNING, 


Solicitors for Complainant. 
THOMAS A. BANNING, Of Counsel. 
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8 (Copy of patent mentioned in foregoing bill.) 
No. 42580. 


Tue Unrtrep STATES OF AMERICA. 


To all to whom these letters patent shall come: 


Whereas J. F. T. Holbeck and Matthew Gottfried, of Chicago, 
Illinois, have alleged that they have invented a new and useful im- 
proved mode of pitching barrels, which they state has not been 
known or used before this application; have made oath that they 
are citizens of the United States; that they do verily believe they 
are the original and first inventors and discoverers of the said inven- 
tion, and that the same hath not, to the best of their knowledge and 
belief, been previously known or used ; have paid into the Treasury’ 
of the United States the sum of thirty dollars, and presented a peti- 
tion to the Commissioner of Patents signifying a desire of obtaining 
an exclusive property in the said invention and praying that a patent 
may be granted for that purpose: 

These are therefore to grant, according to law, to the said Holbeck 
and Gottfried, their heirs, administrators, or assigns, for the term. of 
seventeen years from the third day of May, one thousand eight hun- 

dred and sixty-four, the full and exclusive right and liberty 
9 of making, constructing, using, and vending to others to be 

used, the said invention, a description whereof is given in the 
words of said Holbeck and Gottfried in the schedule hereunto an- 
nexed, and is made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this third day 
of May, in the year of our Lord one thousand eight hundred and 
sixty- four, and of the Independence of the United States of America 
the eighty eighth. 

| L. 8.] J. P. USHER, 
Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
D. P. HOLLOWAY, 
Commissioner of Patents. 


The Schedule Referred to in These Letters and Making Part of the Same. 


To all whom it may concern: 

Be it known that we, J. F. Th. Holbeck and Matthew Gottfried, 
both of Chicago, county of Cook and State of Illinois, have invented 
a new and useful improvement in pitching barrels, etc., and we do 
hereby declare that the following is a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawings 
making a part of this specification, in which— 

Figure 1 is a longitudinal section taken in a vertical plane 
through the center of the apparatus, which we employ in the opera- 
tion of pitching barrels, etc. Figure 2 is a horizontal section taken 
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in the course indicate? by red line x2 in figure 1. Figures 3 and 
4 are views of the tubular closing guard which is applied to the 
barrels or casks in the operation of heating them. Similar letters 
of reference indicate corresponding parts in the several figures. 

Before filling casks with spirituous or volatile liquids it is neces- 
sary to render the casks impervious to air, the most common and 
probably the cheapest method of doing which has been to flow 
melted pitch or other substance into the pores and joints of the 
casks while they are in a heated state, but the difficulties hitherto 
attending this process arise in consequence of a want of some eco- 
nomical means of heating the casks without burning or seriously 
charring their inside surfaces. 

My invention has for its object the preparation of casks for 

10 receiving pitch or other melted substance suited to the object 

in view by subjecting said casks to blasts of highly heated 

air by means of an apparatus which will be hereinafter described. 

To enable others skilled in the art to understand our invention we 
will des¢ribe its construction and operation : 

In the accompanying drawings we have represented one mode of 
carrying our invention into effect, which consists of a furnace con- 
structed of masonry, as represented by A, figures 1 and 2. This 
furnace is of a rectangular form and has a vertical central opening, 
A’, through it. Near the base of the furnace is a grate, a, beneath 
which is the ash pit 6 and above which is a fire chamber, c, which 
is covered by a lid, c’, as shown in figure 1. 

An opening, d, is made through the side of furnace A, which 
forms an external communication with an internal chamber, A’, 
either below the grate or above this grate, as shown in figure 1. 
This opening, d, communicates with a fan case, B, arranged outside 
of the furnace and furnished with a series of rotary wings or fans, 
ee, which may be rotated by any convenient motive power. 

The fans e e create a blast of air through the furnace chamber 

A’; this air, rushing through the opening d and through the 
11 fire which is built upon the grate a, is allowed to escape 
through the passage d near the top of the furnace. 

Between this passage, d, and the cask which it is desired to heat I 
form a communication by means of a detachable pipe, E, which 
connects with a short pipe, E’, that is secured around the passage 
d’ as shown in Figures 1 and 2. 

Theremovable pipe E may be made conical, as represented, so that 
the opening through the head of the cask D need not be very large, 
and this pipe is provided with a bow handle, g, by means of which 
the pipe can be removed or adjusted in place without liability of 
burning the hands. ‘The contracted end of pipe E enters a short 
tube, h, which passes through and is suitably affixed to a covering 
plate, 7, that is used to close or partially close the opening 7, which 
is made through the head of thecask. This plate, i,should be some- 
what larger than the opening through the head of the cask, and 
this opening should be of such form as to admit plate 7 and to allow 
of this plate being adjusted as represented in Figure 1. When this 
plate ¢ is adjusted on the inner side of the cask head, opposite the 
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Mode of Fitching Barrels 
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openings therethrough, it may be confined in place by means of a 
key, k, which is passed between a flange formed on the projecting 
outer portion of the short pipe / and the head of the cask, as repre- 
sented in figures 1 and 2. 

When a cask which it is desired to render impervious to air is ad- 
justed in proper position and a communication formed between it 
and the furnace A, as above described, a fire is made upon the grate 
a, and by means of the blast fan applied to the furnace the heated 
products of combustion are forced into the cask and allowed to 
escape therefrom through an opening at the bottom of covering 
plate 7, as indicated by the arrows in figure 1. 

When the cask, thus subjected, has become properly heated so 
that the resin substance within it will readily flow into the pores 
and cracks or joints in the wood the parts i and E are removed, the 
opening through the head of the cask properly closed, and the cask 
rolled about until the melted resin has permeated every pore and 
interstice in its inside surface. 


(Here follows diagram marked p. 12.) 


13 Having thus described our invention, what we claim as new 
and desire to secure by letters patent is— 

Ist. The application of heated air under blast to the interior of 
casks by means substantially as described and for the purposes set 
forth. 

2nd. The use of a removable conductor, E, in combination with 
a furnace and blowing apparatus, arranged and operated substantially 
as described. | 

3rd. The tube holding plate 7,in combination with the removable 
pipe E and blast furnace A, substantially as and for the purposes 


described. 
J. F. TH. HOLBECK. 
MATH. GOTTFRIED. 
Witnesses : 
CHAS. H. BARMM. 
M. FLEMING. 


And afterwards, to wit, at the November term, 1880, of said court, 
on the 2d day of April, 1881, before the Honorable Walter Q. 
Gresham, one of the judges of said court, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and file their joint and several answer herein in the words 
following, to wit: 


The Joint and Several Answer of Rachel 8. Gaff, Executrix of the Estate 
of James W. Gaff, Deceased, and Samuel D. Langtree, Defendants, to 
the Bill of Complaint Herein. 


These defendants, reserving to themselves all right of exception 
and objection to said bill of complaint, for answer thereto, say as 
follows: 
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I. They deny that the said complainants were the original or first 
inventors of any improvement in pitching barrels, as set forth in 
said bill of complaint; deny that the alleged improvement had not 
been in public use and on sale for more than two years prior to the 
application for a patent therefor, and deny that the alleged improve- 
ment or any exclusive right therein was secured to them by or under 
the patent set forth in said bill or by any assignment of or under 
said letters patent. 

II. They are informed and believe, and therefore allege, that these 
complainants have since the issue of said patent divested themselves 

by lawful assignments of all title thereunder, but are not in- 
14 formed whether the same has been reassigned to them or 

whether they now are vested with said title, and therefore 
deny the same; and further deny that they are entitled to any 
damages occasioned by infringement of said patent, or any gains, 
profits, savings, or advantages made or received by reason thereof, 
or are entitled to sue for or receive the same. 

III. They deny that said patent is good or valid; deny that the 

public generally acquiesced in the validity thereof; deny that any 
money, profit, or advantage has been lawfully realized by licenses, 
settlements, recoveries, or otherwise under said patent, and allege 
that all money and profit which has been obtained thereby has been 
wrongfully extorted by threats of expensive and vexatious litiga- 
tion, and by misrepresentations as to the validity of said patent. 
- As to the several suits against other parties recited in said bill of 
complaint they have no specific information, and leave the com- 
plainants to make such proof thereof as they may be able, denying, 
however, that they are affected thereby, and denying that the de- 
fences available against said patent were fully exhibited or passed 
upon in either of said suits. 


IV. They deny that they have at any time violated any right of | 


the complainants; deny that they have used or are using any in- 
vention embraced in said patent or any invention patented as 
alleged in said bill of complaint; deny that any injury has re- 
sulted to the complainants or any gain or profit accrued to these 
defendants which belong to the complainants or which they have 
been prevented from deriving by any wrongful act of these defend- 
ants. 

V. They deny that the alleged improvement in pitching bar- 
rels described and claimed in said patent involved patentable in- 
vention. 

VI. They deny that said Gottfried and Holbeck were joint inven- 
tors of the same, or any part thereof. 

VII. They say, on information and belief, that said Gottfried and 
Holbeck were not the original or first inventors of the alleged im- 
provement in pitching barrels for which said letters patent are, or 
purport to be, granted, or of any material or substantial part thereof ; 
that the same had been shown and described in letters patent and 
printed publications and works and had been in public use and en 
sale in this country prior to their supposed invention and discovery 
thereof; that the same had been abandoned to the public; that for 


a — ee 


— ee 


li i ee en - 


RACHEL 8. GAFF, &C., ET AL. VS. MATTHEW GOTTFRIED. 9 


many years since the issue of said patent to the complainants ma- 
chines similar in construction and in mode of operation to those 
now and heretofore used by these defendants, and by the use of 
which they are charged with infringement in said bill of complaint, 
have been commonly manufactured, used, and sold throughout this 
country by many different persons with the full knowledge of the 
complainants and without their asserting or pretending to have any 
exclusive right thereto, though having the same title then as now 
under said letters patent ; that these defendants and the public gen- 
erally have thereby been led to suppose, and have up to about the 
time the bill of complaint herein was filed, supposed that they 
had the right to make, use, and sell said machines, and that these 
complainants fully recognized and accorded said right and made no 
claims to any exclusive right therein ; that said complainants have 
thereby become estopped from asserting any exclusive right in or to 
any of said machines or the processes for which they are and have 
been used, and all title thereto would thus be abandoned to the 

— if any such title had ever been vested in them by said 
etters patent. 

VIII. That said alleged improvements were prior to the 
alleged invention thereof by complainants deseribed and shown in 
the following letters patent and printed publications, to wit: 

English letters patent, No. 12918, to Cochrane and Slate, granted 
and dated January 3d, 1850. 

English letters patent, No. 9924, to Robert Davison and William 
Symington, granted and dated November 2d, 1843. 

English letters patent, No. 6901, to Charles Pierre Deveaux, granted 
and dated October 8th, 1835. : 

English letters patent, No. 5701, to James Beaumont Nelson, 
granted and dated September 11th, 1828. 

English letters patent, No. 11067, to George Hinton Bovill, granted 
and dated January 31st, 1846. 

English letters patent, No. 4253, to Sir Thomas Coleman and Al- 
exander Galloway, granted and dated May 4th, 1818. 

English letters patent, No. 83, of 1854, to Belford, granted and 
dated January 12th, 2854; sealed May 26th, 1854. 

English letters patent, No. 435, of 1859, to John J. Russel, granted 
and dated February 16th, 1859. 

English letters patent, No. 183, of 1860, to Isaac L. Bell, granted 
and dated January 24th, 1860. 

English letters patent, No. 71, of 1857, to John J. Russel, granted 
and dated March 28th, 1857. 

Tomlinson’s Cyclopedia of Useful Arts, published by George Vir- 
tue and Company, London and New York, 1854, volume 2, page 
665, figure 2015. 

Handbuch fur Bierbrauer, von P. Muller, Druch und Verlag, von 
Friedrich Vieweg und Son, Braunschweig, 1854, (received in the 
Library of the United States Patent Office at Washington, D. C., 
March 12th, 1855), page 116 to foot of page 118. 

1X. That said alleged improvements were prior to the alleged 
invention thereof by the complainants, known to and publicly 
2—295 
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made, used, and sold in the United States by the following persons 
to wit: 

Known and publicly used at the Eureka Iron Company’s works, 
in Wyandotte, Michigan, and at the Richmond Iron Furnace, Berk- 
shire county, Massachusetts, by the following persons, among others, 
to wit: 


Warren Brinton, now residing at Bay View, Wisconsin; J. J. 


Hagerman and S. D. Arnold, both now residing at Milwaukee, Wis- 
consin ; George Coffin and Walter Lovelace, both now residing at 
Richmond aforesaid, and Charles Lovelace, now residing at Depere, 
Wisconsin. 

Known and publicly used at the Rockland Brewery and else- 
where in New City, Rockland county, New York, and in Charleston, 
in said county and State ; by Joseph Beck, who now resides in the 
city of New York, in said State, and by Albrecht Becker, who now 
resides in the city of Brooklyn, in said State. 

Known and publicly made, used, and sold.in the city of St. Louis, 
Missouri, by Conrad Seibel, who now resides and may be found at 
No. 810 South Second St., in said city of St. Louis. 

Known and publicly used in said St. Louis by Christian 

16 Stahlin, Julius Winklemeyer, Julius Winklemeyer & Co., Jo- 

seph Schneider, John G. Zoller, John G. Zoller & Co., the Star 

Brewery, William J. Lemp, Schuer’s Brewery, and many others, 
which said persons and companies now reside in said St. Louis. 

X. They say that said patent does not describe or show a useful 
or successful operative machine, and that said machine has never 
been made, used, or sold by the complainants or others, as there 
shown, and that the machines and all the machines that have been 
made, sold, or used by complainants and others purporting to be 
made under said patent and marked thereunder and now sought to 
be covered thereby were first introduced to the market by other par- 
ties and are only valuable, useful, and salable by reasons of features 
not shown or described in said patent. 

All of which things these defendants are ready to maintain and 
prove as this honorable court shall direct, and they pray to be hence 
dismissed with their costs in this behalf maintained. 

RACHEL 8. GAFF, 
Executriz of the Estate of James W. Gaff, Deceased, 
SAMUEL D. LANGTREE. 


PARKINSON & PARKINSON, 
Solicitors and of Counsel for Defendants. 


And afterwards, to wit, at the May term of said court, on the 9th 
day of July, 1881, before the Honorable Thomas Drummond and 
the Honorable Walter Q. Gresham, judges of said court, the parties 
in the above-entitled cause, by their respective solicitors, filed their 
stipulation herein in the words following, to wit : 


It is agreed by counsel that it may be taken as admitted, for the 
purposes of these causes, that Tomlinson’s Cyclopedia and Handbueh 
fur Bierbrauer, of which extracts are in evidence, were published at 
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or about the date recited in the certificates attached to the said ab- 
stracts, viz., A. D. 1854. 
17 And that Der Bierbrauer, of which an extract is in evi- 
dence, was published in the year recited on its title page, viz., 
A. D. 1861. 
Dated July 1, 1881. 
BANNING & BANNING, 
Solicitors for Compl'ts. 
PARKINSON & PARKINSON. 


And afterwards, to wit, at the May term of said court, on the 17th 
day of October, 1881, before the Honorable Thomas Drummond 
and the Honorable Walter Q. Gresham, judges as aforesaid of said 
court, the following further proceedings in the above-entitled cause 
were had, to wit: 

Comes now the complainant, by Mess. Banning & Banning, his 
solicitors, and files his replication herein in tle words following, to 
wit: 


The Replication of Matthew Gottfried, Complainant, to the Answer of said 
Defendants. 


This repliant, saving and reserving unto himself, now and at all 
times hereafter, all and all manner of benefit and advantage of ex- 
ception which may be had or taken to the manifold insufficiencies 
of the said answer, for replication thereunto, says that he will aver, 
maintain, and prove his said bill of complaint to be true, certain, 
and sufficient in law to be answered unte, and that the said answer 
of the defendants is uncertain, untrue, and insufficient to be replied 
unto by this repliant, without this, that any other matter or 
thing whatsoever in said answer contained material or effectual in 
the law to be replied unto, confessed or avoided, traversed or denied, 
is true; all which matters and things this repliant is and will be 
ready to aver, maintain, and prove as this honorable court shall 
direct; and humbly prays as in and by his said bill he has already 
prayed. 

BANNING & BANNING, 
Solicitors for Complainant. 


And afterwards, to wit, at the May term of said court, on the 23d 

day of September, 1882, before the Honorable Walter Q. Gresham, 

one of the judges as aforesaid of said court, the following 

18 further proceedings in the above-entitled cause were had, to 
wit : 

This cause came on to be heard at this term and was argued by 
counsel ; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz: 

That said complainant and one John F. T. Holbeck were the 
original and first inventors and discoverers of the invention de- 
scribed and claimed in letters patent of the United States No. 42580, 
issued to them on the third of May, 1864, for an improved mode of 
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pitching barrels; that said letters patent are in all respects good 
and valid in law, and that the complainant is the exclusive owner 
thereof and entitled to sue for and receive all damages and profits 
arising out of or accruing from infringements thereof, as alleged in 
the bill of complaint herein. 

That the said Rachael S. Gaff, executrix, etc., James W. Gaff, in 
his lifetime, and Samuel D. Langtree have infringed upon the said 
letters patent and upon the exclusive rights of the complainant 
under the same by using the invention therein described and claimed, 
as alleged in said bill. 

That the complainant recover of said defendants the profits, 

gains, and advantages which the defendants and James W. 
19 Gaff, in his lifetime, have received or made or which have 

arisen or accrued to them from their infringement of said 
letters patent by the use of said patented invention as aforesaid, and 
also the damages which the complainant has sustained thereby. 

That this cause be referred to William P. Fishback, Esq., one of 
the masters of this court, to take proofs and to ascertain and take 
and state and report to the court an account of the number of kegs, 
barrels, casks, and other vessels which the defendants and the said 
James W. Gaff have pitched or heated for pitching by the use of 
said patented invention, and of the gains, profits, and advantages 
which they have received or which have arisen or accrued to them 
from said infringement of said letters patent and use of said patented 
invention as aforesaid, and also of the damages which the complain- 
ant has sustained thereby ; that on such accounting the complain- 
ant have the right to cause an examination of the defendants, ore 
tenus or otherwise, and also the production of the books, vouchers, 
and documents of the defendants, and that the defendants attend 
for such purpose before the master from time to time as said master 
shall direct. 

And the defendants, by their solicitors, now file their mo- 
20 tion and reasons for a rehearing herein in the words follow- 
ing, to wit, which motion was overruled: 


And afterwards, to wit, in recess of said court, on the 28th day of 
September, 1882, the following further proceedings in the above- 
entitled cause were had, to wit: 

Come now the defendants in the above-entitled cause, by Mess. 
Parkinson & Parkinson, their solicitors, and file their motion for 
rehearing in above cause in the words following, to wit: 

Now come the defendants and move the court to set aside the 
decree heretofore entered and for a rehearing and reversal of its 
order for a final decree last made herein for the reason— 


First. That the court erred in ordering a final decree upon ex 
parte affidavits. 

Second. That the court erred in reversing its order heretofore 
made for a decree dismissing the bill. 

Third. That the court erred in finding that there was any patent- 
able novelty in the Gottfried machine. 

Fourth. That the court erred in overlooking the machine known 
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in evidence as the “ Pewteres Blast,” the “De Vaux machine,” and 
the anterior machines, in misconstruing the Cochran and State 
patent, and in finding that the machine shown and claimed in com- 

plainant’s patent possessed any patentable novelty as com- 
21 pared with these earlier machines. 

Fifth. That the court erred in that it did not find that the 
first claim of complainant’s patent, being for the process, was in- 
valid, the court having found that the process was not novel. 

Sixth. That the court erred in that it did not find that there was 
no infringement of either the second or third claims. 

Seventh. That the court erred in ordering a decree for injunction 
and account upon a patent long since expired. 

Eighth. That the court erred in that it did not find that the patent 
having expired before the submission of the cause, it had no juris- 
diction as a court of equity to award either an injunction or account 
or other relief. 

Ninth. That the court erred in that it did not find that the patentee, 
having unreasonably neglected and delayed to disclaim the process 
claim of his patent, was not entitled to any relief whatever in this 
ase. 

Tenth. That the court erred in that it did not find that the com- 
plainant had no sufficient title under the patent sued upon to main- 
tain this suit. 

Eleventh. That the decree herein was entered without notice to 
the defendants and without opportunity to object to the form and 
substance thereof. 

Twelfth. That the decree entered herein finds infringement 
22 of complainant’s patent generally, without specifying any 

saatioules claims thereof, whereas there was no evidence 
which, upon the broadest construction of the patent, tended to prove 
the infringement of any other than the “process” claim, which said 
claim was held, in the opinion of the court, to be incapable of being 
sustained as a process claim. 

Thirteenth. For that if the patent is construed as a patent for a 
machine, as the court now construes it, the record shows that there 
is no infringement. 

Fourteenth. For that the decree recites the case to have been 
argued by counsel during the present term, whereas there has been 
no argument by counsel during the term, unless it be by the coun- 
sel, directly or indirectly, representing complainant without notice 
to defendants. 

Fifteenth. For that the court erred in hearing ex parte affidavits 
upon an issue raised by demurrer to the complainant’s petition for 
rehearing and in entering a final decree upon a finding ~— upon 
such ex parte affidavits and in overlooking other defences in 
the case than those to which said ex parte affidavits particularly 


related. 
PARKINSON & PARKINSON, 
For Defendants. 
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And afterwards, to wit, at the May term of said court, on the 7th 
day of October, 1882, before the Honorable Walter Q. Gresham, 
23 one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, 

to wit: 

This cause having been heretofore argued by the counsel of the 
respective partiesand an opinion delivered by the court finding the 
equities in favor of the defendants, and a petition for a rehearing 
having been filed by the plaintiff and demurred to by the defend- 
ant- and argued by the counsel of the respective parties, and another 
opinion delivered by the court finding the equities this time in favor 
of the plaintiff, and a petition for a rehearing having been filed by 
the defendant- and overruled by the court, and a decree entered in 
favor of the plaintiff, and another motion for a rehearing and to set 
aside said decree having been filed by the defendant- and argued 
by their counsel, the court, declining to hear arguments for the 
plaintiff, and the court being sufficiently advised thereon, doth now 
order, agjudge, and decree that said motion for a rehearing and to 
set aside said decree filed by the defendant- be, and the same is 
hereby, overruled, and that said decree stand affirmed; and, further, 
that said decree be, and is hereby, amended so as to adjudge and 
decree that the plaintiff’s patent, No. 42580, is good and valid in 

law as to its first and second claims, and that the defendant- 
24 has only infringed said first and second claims, the third 
claim of said patent not being now in controversy. 


And afterwards, to wit, at the November term of said court, on the 
16th day of November, 1883, before the Honorable Walter Q. 
Gresham, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Comes now William P. Fishback, Esq., master in chancery, and 
files his report and evidence in the above-entitled cause in the words 
following, to wit: 


And afterwards, to wit, at the November term of said court, on 
the 21st day of November, 1883, before the Honorable William A. 
Woods, one of the judges of said court, the following further proceed- 
ings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and file their motion to strike the master’s report herein 
from the files, and said motion is in the words following, to wit: 


And afterwards, to wit, at the November term of said court, on 
the 3d day of December, 1884, before the Honorable William A. 
Woods, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by Messrs. Banning and Ban- 

25 ning, lis solicitors, and the defendants, by Messrs. Parkinson 
& Parkinson, their solicitors ; and thereupon the court, being 
sufficiently advised, doth now overrule the motion of the defendants, 
filed herein on the 21st day of November, 1883, to strike the master’s 
report herein from the files; to which ruling of the court in over- 
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ruling said motion the defendants, by their solicitors, now here ex- 
cept. 


And afterwards, to wit, at the November term of said court, on 
the 14th day of December, 1884, before the Honorable William A. 
Woods, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Messrs. Parkinson & Parkinson, 
their solicitors, and file their exceptions to the report of the master 
herein in the words following, to wit : 


And afterwards, to wit, at the November term of said court, on the 
5th day of December, 1884, before the Honorable William A. Woods, 
one of the judges as aforesaid of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

This cause coming on to heard upon the exceptions filed by the 
defendants to the report of William P. Fishback, Esq., the master to 

whom this cause was referred, which report is dated the 16th 
26 day of November, 1883, and by which it appears that there 

is due from the defendants to the complainant the sum of five 
thousand four hundred and sixty dollars and forty-five cents 
($5,460.45) for the infringement by the defendants of letters patent of 
the United States No. 42580, issued to Gottfried and Holbeck May 
3d, 1864, for an improved mode of pitching barrels : 

It is thereupon, upon consideration thereof, ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
that all said exceptions to said master’s report be, and the same are 
hereby, overruled, and that said report do stand, in respect to amount 
of damages found due complainant, ratified.and confirmed. 

It is further ordered, adjudged, and decreed, and the court doth 
hereby order, adjudge, and decree, that the said defendants pay to 
the said complainant the sum of five thousand four hundred and 
sixty dollars and forty-five cents ($5,460.45), and also the costs of suit, 
to be taxed herein at $ ,and that the complainant have execu- 
tion therefor against the said Samuel D. Langtree, and that the said 
Rachael S. Gaff, as executrix of the estate of James W. Gaff, deceased, 
pay the same in due course of administration. 

It is further ordered that William P. Fishback, Esq., be 
27 allowed $ in full for his services as master in this cause, 
the same to be taxed and collected as other costs. 


And afterwards, to wit, at the November term of said court, on the 
8th day of December, 1884, before the Honorable William A. Woods, 
one of the judges as aforesaid of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and file their motion for appeal in the above-entitled cause 
in the words following, to wit: 


And at the same time said defendants also file their motion to 
stay the entry of the decree herein in the words following, to wit: 
Now come the defendants herein and move the court to stay the 
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And afterwards, to wit, at the May term of said court, on the 7th 
day of October, 1882, before the Honorable Walter Q. Gresham, 
23 one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, 

to wit: 

This cause having been heretofore argued by the counsel of the 
respective parties and an opinion delivered by the court finding the 
equities in favor of the defendants, and a petition for a rehearing 
having been filed by the plaintiff and demurred to by the defend- 
ant- and argued by the counsel of the respective parties, and another 
opinion delivered by the court finding the equities this time in favor 
of the plaintiff, and a petition for a rehearing having been filed by 
the defendant- and overruled by the court, and a decree entered in 
favor of the plaintiff, and another motion for a rehearing and to set 
aside said decree having been filed by the defendant- and argued 
by their counsel, the court, declining to hear arguments for the 
plaintiff, and the court being sufficiently advised thereon, doth now 
order, adjudge, and decree that said motion for a rehearing and to 
set aside said decree filed by the defendant- be, and the same is 
hereby, overruled, and that said decree stand affirmed; and, further, 
that said decree be, and is hereby, amended so as to adjudge and 
decree that the plaintiff’s patent, No. 42580, is good and valid in 

law as to its first and second claims, and that the defendant- 
24 has only infringed said first and second claims, the third 
claim of said patent not being now in controversy. 


And afterwards, to wit, at the November term of said court, on the 
16th day of November, 1883, before the Honorable Walter Q. 
Gresham, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Comes now William P. Fishback, Esq., master in chancery, and 
files his report and evidence in the above-entitled cause in the words 
following, to wit: 


And afterwards, to wit, at the November term of said court, on 
the 21st day of November, 1883, before the Honorable William A. 
Woods, one of the judges of said court, the following further proceed- 
ings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and file their motion to strike the master’s report herein 
from the files, and said motion is in the words following, to wit: 


And afterwards, to wit, at the November term of said court, on 
the 3d day of December, 1884, before the Honorable William A. 
Woods, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by Messrs. Banning and Ban- 

25 ning, lis solicitors, and the defendants, by Messrs. Parkinson 
& Parkinson, their solicitors ; and thereupon the court, being 
sufficiently advised, doth now overrule the motion of the defendants, 
filed herein on the 21st day of November, 1883, to strike the master’s 
report herein from the files; to which ruling of the court in over- 


ia 1 


RACHEL 8. GAFF, &¢., ET AL. VS. MATTHEW GOTTFRIED. 15 


ruling said motion the defendants, by their solicitors, now here ex- 
cept. 


And afterwards, to wit, at the November term of said court, on 
the 14th day of December, 1884, before the Honorable William A. 
Woods, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Messrs. Parkinson & Parkinson, 
their solicitors, and file their exceptions to the report of the master 
herein in the words following, to wit : 


And afterwards, to wit, at the November term of said court, on the 
5th day of December, 1884, before the Honorable William A. Woods, 
one of the judges as aforesaid of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

This cause coming on to heard upon the exceptions filed by the 
defendants to the report of William P. Fishback, Esq., the master to 

whom this cause was referred, which report is dated the 16th 
26 day of November, 1883, and by which it appears that there 

is due from the defendants to the complainant the sum of five 
thousand four hundred and sixty dollars and forty-five cents 
($5,460.45) for the infringement by the defendants of letters patent of 
the United States No. 42580, issued to Gottfried and Holbeck May 
3d, 1864, for an improved mode of pitching barrels : 

It is thereupon, upon consideration thereof, ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
that all said exceptions to said master’s report be, and the same are 
hereby, overruled, and that said report do stand, in respect to amount 
of damages found due complainant, ratified. and confirmed. 

It is further ordered, adjudged, and decreed, and the court doth 
hereby order, adjudge, and decree, that the said defendants pay to 
the said complainant the sum of five thousand four hundred and 
sixty dollars and forty-five cents ($5,460.45), and also the costs of suit, 
to be taxed herein at $ , and that the complainant have execu- 
tion therefor against the said Samuel D. Langtree, and that the said 
Rachael S. Gaff, as executrix of the estate of James W. Gaff, deceased, 
pay the same in due course of administration. 

It is further ordered that William P. Fishback, Esq., be 
27 allowed $ in full for his services as master in this cause, 
the same to be taxed and collected as other costs. 


And afterwards, to wit, at the November term of said court, on the 
8th day of December, 1884, before the Honorable William A. Woods, 
one of the judges as aforesaid of said court, the following further 
proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and file their motion for appeal in the above-entitled cause 
in the words following, to wit: 


And at the same time said defendants also file their motion to 
stay the entry of the decree herein in the words following, to wit: 
Now come the defendants herein and move the court to stay the 
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entry of final decree pending an appeal in the case, the same com- 
plainant vs. Crescent Brewing Company, now pending in this court, 
and for reason for said motion show as follows, to wit: 
That the questions in controversy in the said cause are in all 
material respects the same; that the record therein is in all material 
respects the same; that a determination of the questions in 
28 issue in either of said causes will be determinate of the other 
of said causes, and that an appeal of each of said causes entail 
upon the parties great and unnecessary expense without material 
benefit to either of the said parties. 
Cincinnati, Ohio, Dec. 6, 1884. 
tespectfully, PARKINSON & PARKINSON, 
For Def’ts. 


And afterwards, to wit, at the November term, 1884, of said court, 
on the 20th day of January, 1885, before the Honorable William A. 
Woods, one of the judges as aforesaid of said court, the following 
further proceedings in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and withdraw their motion filed on the 8th day of Decem- 
ber, 1884, to stay the entry of the decree herein and file their prayer 
for appeal herein in the words following, to wit: 

And the court doth allow said appeal ; whereupon the defendants 
file their appeal bond herein in the sum of seven thousand five hun- 
dred dollars, with John McGuire and Henry W. Smith as sureties 
thereon, which is approved by the court. 

At the same time come the parties, by their solicitors, and file 

their stipulation herein in the words fellowing, to wit : 
29 The record and evidence in the above-entitled causes, being 
in all respects the same, except as to the pleadings and special 
matters covered by stipulations or orders of court: 

It is hereby stipulated and agreed that in making up a transcript 
of the record for the Supreme Court the clerk shall simply copy and 
certify up the evidence in the first of the above-entitled causes and 
the pleadings, orders of court, stipulations, appeal bonds, and other 
special matters in the other two, making his certificate properly con- 
form to this stipulation, and that the evidence so certified in the 
first of said causes shall be used in the hearing of all of said causes 
in the Supreme Court with like effect as if separately certified as a 
part of the transcript of each of said causes. 

BANNING & BANNING, 
Solicitors for Complainant. 
PARKINSON & PARKINSON, 
Solicitors for Defendants. 


Bond. 


Know all men by these presents that we, Rachael D. Gaff, of Cin- 
cinnati, Ohio, and Samuel D. Langtree, John McGuire, and Henry 
W. Smith, of Aurora, Indiana, are held and firmly bound 

30) unto Matthew Gottfried, of Chicago, Lllinois, in the 
sum of seven thousand five hundred dollars, to be paid to 


al 
f 


at 
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the said Matthew Gottfried, his executors or administrators; 
to which payment, well and truly to be made, we bind ourselves 
and each of us, jointly and severally, and our and each of our heirs, 
executors, and administrators, firmly by these presents. 

Sealed with our seals. Dated this 29th Gay of December, A. D. 1884. 

Whereas the above-named Rachael 8S. Gaff, executrix, e¢ al. have 
prayed an appeal to the Supreme Court of the United States to re- 
verse the decree rendered in the above-entitled action by the circuit 
court of the United States for the district of Indiana. 

Now, therefore, the condition of this obligation is such that if the 
above-named Rachael 8S. Gaff, executrix, et al. shall prosecute said 
appeal to effect and answer all damages and costs if they shall fail 
to make good their said plea, then this obligation to be void; other- 
wise to remain in full force and virtue. 


RACHAEL S. GAFF. SEAL. | 
SAMUEL D. LANGTREE. SEAL. | 
JOHN McGUIRE. SEAL. 
HENRY W. SMITH. SEAL. | 


Sealed and delivered in pene of— 
THOMAS T. GAFF. 
JAS. D. PARKER. 


The above security is approved. 
31 W. A. WOODS, 
Judge of the United States —, Dist. of Indiana. 


UniTrep Srates oF AMERICA, a 
District of Indiana, 


I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full and true transcript of the pleadings and entries 
in the case of Matthew Gottfried against Rachael 8. Gaff, executrix, 
&c., et al.,as fully as the same remain upon the recordsand files now 
in my office. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 28th day of April, 1885. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


32 Appeal from the Virewit Court of the United States for the District 
of Indiana. 


Supreme Court of the United States. 
Racuet 8S. Garr, Executrix, et al. vs. MATTHEW GOTTFRIED. 


The following facts and documents not appearing in the transcript 
of the record in this cause made and certified by the clerk of the 
circuit court, we hereby stipulate and agree in relation thereto as 
follows: 

1. That on, to wit, the lst day of February, A. D. 1879, the com- 
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plainants filed in the office of the clerk of said court their bill of 
complaint in the words and figures following, to wit: 


To the honorable the judges of the circuit court of the United States 
in and for the district of Indiana: 

Matthew Gottfried and John F. T. Holbeck, both of the city of 
Chicago, in the State of Illinois, and John H. Stromberg, of the city 
of Baltimore, in the State of Maryland, complainants, bring this 
their bill of complaint against J. W. Gaff, of Cincinnati, Ohio, and 
S. D. Langtree, of Aurora, Indiana, copartners, etc., doing business 
at Aurora, Indiana, under the firm name and style of Gaff & Co. 

And thereupon your orators complain and say— 

I. That prior to the 3rd day of May, 1864, your orators, John F. 
T. Holbeck and Matthew Gottfried, were the original and first in- 
ventors and discoverers of a new and useful improvement in pitching 
barrels, and that upon due application letters patent of the United 
States No. 42580 in due form were issued to the said Holbeck and 
Goitfried, deted May 3, 1864, granting to them, their heirs, admin- 
istrators, or assigns, for the term of seventeen years, the full and ex- 

clusive right of making, using,and vending to others to be used, 
oo the said invention, as by reference to the said letters patent 

or a certified copy thereof here in court to be produced will 
more fully appear. 

II. That, by virtue of the premises and written assignments given 
for good and valuable considerations, which are of record in the 
United States Patent Office, and certified copies of which your orators 
are ready here in court to produce, your orators became and now 
are the sole and exclusive owners of the entire right, title, and in- 
terest in and to the said letters patent, and that the said letters patent 
are in all respects good and valid. 

ItI. That the public generally acknowledge the validity of the 
said letters patent. 

That heretofore, to wit, on the 4th day of October, 1877, your ora- 
tors filed their bills of complaint against Frank Bartholomae and Ber- 
nard Roesing, Peter Fortune and John Fortune, and Peter Schoen- 
hofen, respectively, in the circuit court of the United States for the 
northern district of Illinois, setting forth,among other things, the said 
letters patent No. 42580 and the infringement thereof by the said 
defendants, and praying an account and injunction against them, re- 
spectively ; that the said defendants afterwards filed their respective 
answers to said bills, denying,among other things, the validity of said 
letters patent, and setting up that the said Holbeck and Gottfried 
were not the first and original inventors and discoverers of the said 
improvement in pitching barrels, but that the same had been known 
and publicly used by others in this and other countries long prior 
to the date of said patent; that, issues being joined therein and 
proofs taken at length and for a long time, all of said causes were 
brought to a hearing on their merits on the 8th day of May, 1878, 
before his honor Judge Blodgett, and were argued before him by 
the counsel for your orators and said parties, respectively, and were 
afterwards held under advisement by said judge until the 24th 
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34 day of June, 1878, when judgment was duly pronounced, 

and that the said court then decided, among other things, 
that said letters patent were good and valid in law and that said 
Holbeck and Gottfried were the original and first inventors of the 
said improvement patented as aforesaid, and by decrees entered of 
record in two of said causes (a special arrangement being made by 
counsel as to the other) perpetually enjoined the said defendants, 
Bartholomae and Roesing and Fortune Bros., from using the said 
patented invention, and ordered accounts to be taken of the profits 
and damages due by reason of the infringements already committed 
by the said last-named defendants, as by reference to the record of 
the proceedings in said suits will more fully appear. 

IV. That the defendants, well knowing the premises, and in in- 
fringement of the said letters patent, and in violation of the exclusive 
rights of your orators thereunder, and since the same accrued to 
your orators, and prior to the commencement of this suit, and without 
the license of your orators, at Aurora, Indiana, to wit, at the district 
aforesaid, and at various other places in the United States, have 
used and still continue to use the said invention patented as afore- 
said, but to what extent your orators are unable to say. 

V. That your orators have notified the defendants of the said in- 
fringement and requested them to desist therefrom, but they have 
continued the same. 

VI. That the aforesaid actings and doings of the defendants are 
in defiance of your orators’ rights as aforesaid and to their irrepar- 
able loss and injury, and deprive them of great gains and profits 
which otherwise they would obtain, but which are now received by 

the defendants. 
30 VII. That your orators have no adequate remedy save in 
this honorable court, where matters of this nature are prop- 
erly cognizable. 

Wherefore your orators pray— 

1. That the defendants may answer the premises and may fully 
disclose the name and number of all the pitching machines they 
are using and have used and by whom the same were manufactured, 
and whether in such machine or machines the air, is heated by its 
being forced directly through or in contact with the fire on its pas- 
sage from the blower to the cask or barrel to be pitched, and, if not, 
how it is heated, stating fully the operation of the machine. 

2. That the defendants, their agents, attorneys, servants, and 
workmen, each and every of them, may be restrained and enjoined, 
as well preliminarily and provisionally as perpetually, from such 
infringement. 

3. That the defendants may render to your orators a true account 
of the number of casks, barrels, or kegs which have been pitched by 
them by the use of a blast of heated air forced into such casks, barrels, 
or kegs, and of the gains and benefits derived therefrom, and may be 
decreed to pay over to your orators any and all the gains, profits, and 
advantages, to be duly determined, made, derived, or received by the 
said defendants from the use of the said patented invention and in 
violation of your orators’ rights. 
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4. That the defendants may be decreed to pay the costs of this suit 
and also all damages resulting to your orators from the use by the 
said defendants of the said damages suffered as is warranted by law 

and may seem to your honors just and proper. 
36 5. And for such other and further relief as to this honor- 
able court shall seem and just and agreeable to equity. 

To this end may it please your honors to grant unto your orators— 

1. The writ of subpcena issued out of and under the seal of this 
honorable court, directed to the said defendants, J. W. Gaff and S. 
D. Langtree, commanding them by a certain day and under a cer- 
tain penalty to be and appear in this honorable court, and then and 
there to answer the premises and stand to and abide by such order 
and decree as may be made against them. 

2. The writ of injunction, as well preliminary and provisional as 
perpetual, issuing out of and under the seal of this honorable court, 
enjoining and restraining the said defendants, J. W. Gaff and 8. D. 
Langtree, their agents, servants, attorneys, and workmen, and each 
and every of them, as is heretofore in that behalf prayed. 

And your orators will ever pray. 

MATTHEW GOTTFRIED. 
JOHN F. T. HOLBECK. 
JOHN H. STROMBERG. 


BANNING & BANNING, 
Solicitors for Complainants, 147 Randolph St., Chicago. 
EPHRAIM BANNING, Of Counsel. 


Northern District of Illinois, 


o7 Unitep STATES OF AMERICA, 
! 83 
State of Illinois, Cook County. 


John F. T. Holbeck, being duly sworn, deposes and says that he 
is one of the complainants named in the foregoing bill of complaint 
by him subscribed; that he has read the said bill and knows the 
contents thereof, and that the same is true, except as to the matters 
therein stated on information and belief, and as to these he believes 
it to be true; and he also believes that the said letters patent are in 


all respects good and valid. 
JOHN F. T. HOLBECK. 


Subscribed and sworn to before me this 30th day of January, A. 
D. 1879. 
[SEAL. | THOMAS A. BANNING, 
Notary Public. 


2. That on the same day, to wit, February 1, 1879, there issued 
out of the office of the clerk of said circuit court a subpcena, which, 
with the marshal’s return thereon, was in the words and figures fol- 
lowing, to wit: 
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Unitep States oF AMERICA, District of Indiana: 


The President of the United States of America to the marshal of the 
district of Indiana, Greeting: 


You are hereby commanded to summon J. W. Gaff (Cincinnati) 
and 8. D. Langtree (Aurora), citizens of and resident in the State of 
Indiana, if they be found in your district, to be and appear 

38 in the circuit court of the United States for the district of 
Indiana aforesaid, at Indianapolis, on the first Monday in 
March next, to answer a certain bill in chancery filed and exhibited 
in said court against them by Matthew Gottfried, J. F. T. Holbeck, 
and John H. Stromberg, citizens of and resident in the States of 
Illinois & Maryland. Hereof they are not to fail under the penalty 
of the law thence ensuing; and have you then and there this writ. 
Witness Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this last day of February, A. 
D. 1879, and in the one hundred and 3rd year of the Independence 


of the United States of America. 
Attest: [SEAL. | W. P. FISHBACK, Clerk. 


MemoranpuM.—The said defendants are required to enter their 
appearance in this suit in the clerk’s office of said court on or before 
the first Monday of March, 1879; otherwise the said bill may be 


taken pro confesso. 
W. P. FISHBACK, Clerk. 


Endorsed : 
District OF INDIANA: 

I received this writ at Indianapolis, in said district, at — o’clock 
— m. on the — day of , A. D.187-, and served the same in 
county, as follows: — day of , 187-, by —, Feb. 5th, 1879. 

I served the within subpcena as commanded by reading and de- 
livering a copy of the same to Samuel D. Langtree. 


J. W. Gaff is deceased. 
BEN. J. SPOONER, U. S. Marshal. 
By CHARLES SPOONER, Deputy. 


39 3. That afterwards, to wit, on the 19th day of January, 
A. D. 1880, an interlocutory decree was entered in said cause 
in the words and figures following, to wit: 

Now come the complainants, by Banning & Banning, their solic- 
itors, and it appearing to the court that the defendants, J. W. Gaff 
and 8. D. Langtree, have been duly served with process and have 
failed to appear and answer the complainants’ bill of complaint 
herein in conformity with the rules and practice of this court, and 
they, being now three times solemnly called, come not, but make 
default : 

It is therefore considered by the court that their default be en- 
tered, and that the complainants’ bill of complaint herein and the 
matters and things therein contained be taken as confessed and true 
as against them. 
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Now, therefore, on consideration thereof, it is ordered, adjudged, 
and decreed, and the court doth hereby order, adjudge, and decree, 
as follows, viz: That the letters patent No. 42580, granted on the 
third (8d) day of May, A. D. 1864, to J. F. T. Holbeck and Matthew 
Gottfried, for an improved mode of pitching barrels, being the let- 
ters patent referred to in the bill of complaint herein, are good and 
valid in law; that the said John F. T. Holbeck and Matthew Gott- 
fried were the first and original inventors and discoverers of the 
invention described and claimed in said letters patent and the speci- 
fication annexed thereto, and that the complainants are exclusive 
owners of said patent and entitled to sue for and receive the dam- 
ages and profits arising out of or accruing from infringements 
thereof. 

That the said J. W. Gaff and S. D. Langtree, the defendants 
herein, have infringed upon the said letters patent and upon the 
exclusive rights of the complainants under the same—that is to say, 
by using the invention described and claimed in said letters patent 

,as charged in the said bill of complaint. 
40 That the complainants have and recover of the defendants 
the profits, gains, and advantages which they, the said de- 
fendants, have received or made from their said infringement of 
said letters patent by the use of said patented invention as aforesaid. 

That it be referred to W. P. Fishback, Esq., a master in chancery, 
to take proofs and to ascertain and take and state and report to the 
court an account of the number of barrels, casks, kegs, and other 
vessels which the defendants have pitched or heated for pitching by 
the use of said patented invention, and the gains, profits, and ad- 
| vantages which the defendants have received or which have arisen 
| or accrued to them from their infringement of said patented inven- 
| tion as aforesaid, and that the complainants, on such accounting, 

have the right to cause an examination of the said defendants ore 
| tenus or otherwise, and also the production of the books, vouchers, 
| and documents of the defendants, and that said defendants attend 
| for such purpose before said master from time to time as he shall 
| direct. 
| It is further ordered, adjudged, and decreed that a perpetual in- 
| junction be issued inthis suit against the said defendants restraining 
them, their clerks, servants, and workmen, and all claiming, hold- 
ing, or acting under them from, directly or indirectly, making, using, 
or selling the said invention described and claimed in said letters 
patent pursuant to the prayer of said bill of complaint. 

4. That afterwards, to wit, on the — day of March, 1881, a mo- 
tion to set aside said interlocutory decree was filed in said cause in 
the words and figures following, to wit: 

Now come Parkinson & Parkinson, as attorneys, and, specially 
appearing for the purpose of this motion and for said purpose only, 

move the court to strike from the docket the interlocutory 
41 decree herein entered and for leave in behalf of the defend- 
ant Langtree to answer therein for reasons, among others, as 


follows : 
First. That said decree was wrongfully entered, no order therefor 
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having been entered, as required by the law and rules of practice re- 
lating thereto. 

Second. That said decree recites that said J. W. Gaff was duly 
served with process, and the judgment herein is entered against said 
Gaff and Langtree jointly, whereas the return of service shows said 
Gaff not to have been served, but to have been dead. 

Third. That by reason of the death of said Gaff, who had charge 
of the business of said J. W. Gaff & Co.,and the misunderstanding 
of said Langtree of the nature of this cause, of the necessity of ap- 

aring and defending the same, and misrepresentations made to 
1im relative thereto, the filing of his answer herein has been over- 
looked and neglected, without, however, as he believes, any prejudice 
to the complainants. 

Fourth. That said Langtree is now advised, informed, and be- 
lieves that the letters patent herein sued upon are invalid; that he 
has not infringed the same ; that the complainauts have not now and 
had not at the commencement of this suit or during the period of 
the alleged infringement title to said letters patent, onl that he 
has many good and sufficient defenses to said suit and would be 
greatly and irreparably injured if this cause were allowed to proceed 
without answer. 

Fifth. That judgments thus obtained and procured are being used 
extensively throughout the country by these complainants as a 
means of coercing others and innocent parties into extortionate 

settlements under said letters patent, and being represented 
42 as judgments of the court conclusive upon the subject-matter 
involved, and this judgment if allowed to stand is liable to be 
so used to the great injury and wrong of the public, effected under 


the apparent authority of this honorable court. 
PARKINSON & PARKINSON, Aft’ys. 


5. That afterwards, to wit, on the 23d day of March, A. D. 1881, a 
stipulation was filed in said cause in the words and figures following, 
to wit: 


It is hereby agreed between the attorneys for complainants and 
defendants, respectively, in the above-entitled causes as follows: 


First. That the decree heretofore entered in each of said causes 
shall be set aside. 

Second. That the bill of complaint in said No. — 6454 shall be 
amended by dismissing as to said Gaff and also as to said Holbeck 
and Stromberg and introducing as joint defendant the legal repre- 
sentative of the estate of said Gaff. 

Third. That within ten days of said amendment and notice thereof 
to said attorneys for defendants due appearance shall be entered and 
answer filed in behalf of the legal representative of the estate of said 
Gaff as well as in behalf of said Langtree without service upon said 
legal representative. 

Fourth. That within ten days of notice to said attorneys for de- 
fendants that complainants has commenced in the same court a sim- 
ilar suit on the same patent against the Crescent Brewing Company 
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of Aurora, Indiana, appearance shall be entered and answer filed in 
behalf of said company without service. 

Fifth. That complainants may use the deposition of James R. Vail, 

already taken in said cause No. 6454, and in said suit against 
43 the Crescent Brewing Co.,as well for the purpose of his prima 

facie case as on account, if any account shall hereafter be 
ordered, to have the same effect and with the same right of objec- 
tion to relevancy and competency as if said deposition had been 
duly taken after the issues had been made up in said causes. 

Sixth. Defendants shall close their proofs, as well in said cause 
against the Crescent Brewing Company as in said cause No. 6454, 
within — days after the complainants’ prima facie case is closed : 
Provided, however, That if the complainants shall not at the time 
of closing said prima facie evidence have closed their prima facie 
case in the several suits on the same patent, now pending in the 
southern district of Ohio, in which their prima facie evidence has 
been already partly taken, the said — days shall run from the 
time of closing said last-named evidence. Any evidence taken in 
either of said causes now pending in the southern district of Ohio 
within the said — days may be used by a copy, either printed or 
written, as a part of the record in these causes with the same effect 
as if duly taken and entitled therein. 

Seventh. That complainants shall have twenty days in which to 
take rebutting evidence after defendants have closed their evidence. 

Eighth. That both sides shall unite in asking Judge Gresham or 
Judge Drummond to hear the said causes in twenty days after de- 
fendants have closed their evidence in rebuttal. 

Ninth. That the bill of complaint in said cause No. 6840 shall be 
amended by dismissing as to said Holbeck; that within ten days of 
notice to said attorneys for defendants of said amendment an answer 
shall be filed therein, and that thereupon said cause shall abide the 

result of said cause No. 6454, remaining in statu quo until the 
44 determination in the circuit court of said cause No. 6454, and 
a similar interlocutory decree be entered in each, but any 
appeal to be taken shall be taken in each separately, the evidence 
taken in either cause prior to the interlocutory decree to be treated, 
for the purpose of appeal, as in all the cases, and a copy thereof to 
the be used for the record on appeal. 
BANNING & BANNING, 
Solicitors for Complainants. 
PARKINSON & PARKINSON, 
Solicitors for Defendants. 


6. That afterwards, to wit, on the 23rd day of March, A. D. 1881, 
an order setting aside said decree, etc., was entered in said cause in 
words and figures following, to wit: 

On motion of both parties and in pursuance of the stipulation 
herein filed it is ordered by the court that the interlocutory decree 
and reference to the master heretofore entered in said cause be set 
aside and defendants allowed to answer and take proofs the same as 
if such decree and reference had not been made. 
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It is further ordered that the bill of complaint in said cause be 
amended by dismissing as to the said James W. Gaff and as to the 
complainants, John F. T. Holbeck and John H. Stromberg, and by 
introducing making a party defendant Rachel 8S. Gaff, the legal 
representative of the said James W. Gaff, deceased, so that the suit 
shall stand and proceed in the name of Matthew Gottfried alone, as 
complainant, and Rachel 8. Gaff, the legal representative of the said 
James W. Gaff, deceased, and Samuel D. Langtree, as defendants, 

and that such amendment be made by withdrawing the bill 
45 of complaint now on file and filing a new one as a substitute 
therefor. 


Inasmuch as these matters are omitted from the transcript of the 
record made up by the clerk, we hereby agree that this stipulation 
and everything herein contained shall be attached to said transcript 
and made a part thereof. 

We also hereby stipulate and agree that all stipulations as to 
matters of fact appearing of record in this cause or in Gottfried vs. 
Cresent Brewing Company or Gottfried vs. Hack and Simon shall 
be considered and treated as applicable to any or all of said causes, 
and that the master’s report, exceptions thereto, and all proceedings 
thereon, as appearing in the transcript in said Crescent Brewing 
Company case, which were filed and had in all three of said causes in 
the court below, shall be treated upon appeal as if appearing in each 
of said transcripts. 

It is further agreed that in case of a reversal of the decree by the 
Supreme Court in one or more of said three causes above named, 
and an affirmance thereof in the other one or two, all the taxable 
costs of all three of said anpeals—costs of making up the transcripts, 
printing the records, clerks’ fees, &c.—shall be apportioned equally— 
that is, one-third to each case, and paid or collected accordingly. 

It is further stipulated that the appellee waives the issuance of 
any citation and will enter his appearance in the Supreme Court in 


each of said causes. 
PARKINSON & PARKINSON, 
Counsel for Appellants. 
BANNING & BANNING 
Counsel for Appellee. 
46 {Endorsed:] Sup. Court U. S. 1885. October term. No. 


959. Rachel S. Gaff, ex., &c., app’ts, vs. Matthew Gottfried. 
Stipulation in regard to record. 


[Stamped :] Office Supreme Court U. S. Filed Sep. 19, 1885. 
James H. McKenney, clerk. 


Endorsed on cover: Indiana C.C. U.S. No. 295. Rachel S. Gaff, 
executrix of James W. Gaff, deceased, & Samuel D. Langtree, ap- 
pellants, vs. Matthew Gottfried. Filed September 19, 1885. 
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of Aurora, Indiana, appearance shall be entered and answer filed in 
behalf of said company without service. 

Fifth. That complainants may use the deposition of James R. Vail, 

already taken in said cause No. 6454, and in said suit against 
43 the Crescent Brewing Co.,as well for the purpose of his prima 

facie case as on account, if any account shall hereafter be 
ordered, to have the same effect and with the same right of objec- 
tion to relevancy and competency as if said deposition had been 
duly taken after the issues had been made up in said causes. 

Sixth. Defendants shall close their proofs, as well in said cause 
against the Crescent Brewing Company as in said cause No. 6454, 
within — days after the complainants’ prima facie case is closed: 
Provided, however, That if the complainants shall not at the time 
of closing said prima facie evidence have closed their prima facie 
case in the several suits on the same patent, now pending in the 
southern district of Ohio, in which their prima facie evidence has 
been already partly taken, the said — days shall run from the 
time of closing said last-named evidence. Any evidence taken in 
either of said causes now pending in the southern district of Ohio 
within the said — days may be used by a copy, either printed or 
written, as a part of the record in these causes with the same effect 
as if duly taken and entitled therein. 

Seventh. That complainants shall have twenty days in which to 
take rebutting evidence after defendants have closed their evidence. 

Eighth. That both sides shall unite in asking Judge Gresham or 
Judge Drummond to hear the said causes in twenty days after de- 
fendants have closed their evidence in rebuttal. 

Ninth. That the bill of complaint in said cause No. 6840 shall be 
amended by dismissing as to said Holbeck; that within ten days of 
notice to said attorneys for defendants of said amendment an answer 
shall be filed therein, and that thereupon said cause shall abide the 

result of said cause No. 6454, remaining in statu quo until the 
44 determination in the circuit court of said cause No. 6454, and 
a similar interlocutory decree be entered in each, but any 
appeal to be taken shall be taken in each separately, the evidence 
taken in either cause prior to the interlocutory decree to be treated, 
for the purpose of appeal, as in all the cases, and a copy thereof to 
the be used for the record on appeal. 
BANNING & BANNING, 
Solicitors for Complainants. 
PARKINSON & PARKINSON, 
Solicitors for Defendants. 


6. That afterwards, to wit, on the 23rd day of March, A. D. 1881, 
an order setting aside said decree, etc., was entered in said cause in 
words and figures following, to wit: 

On motion of both parties and in pursuance of the stipulation 
herein filed it is ordered by the court that the interlocutory decree 
and reference to the master heretofore entered in said cause be set 
aside and defendants allowed to answer and take proofs the same as 
if such decree and reference had not been made. 
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It is further ordered that the bill of complaint in said cause be 
amended by dismissing as to the said James W. Gaff and as to the 
complainants, John F. T. Holbeck and John H. Stromberg, and by 
introducing making a party defendant Rachel 8S. Gaff, the legal 
representative of the said James W. Gaff, deceased, so that the suit 
shall stand and proceed in the name of Matthew Gottfried alone, as 
complainant, and Rachel 8. Gaff, the legal representative of the said 
James W. Gaff, deceased, and Samuel D. Langtree, as defendants, 

and that such amendment be made by withdrawing the bill 
45 of complaint now on file and filing a new one as a substitute 
therefor. 


Inasmuch as these matters are omitted from the transcript of the 
record made up by the clerk, we hereby agree that this stipulation 
and everything herein contained shall be attached to said transcript 
and made a part thereof. 

We also hereby stipulate and agree that all stipulations as to 
matters of fact appearing of record in this cause or in Gottfried vs. 
Cresent Brewing Company or Gottfried vs. Hack and Simon shall 
be considered and treated as applicable to any or all of said causes, 
and that the master’s report, exceptions thereto, and all proceedings 
thereon, as appearing in the transcript in said Crescent Brewing 
Company case, which were filed and had in all three of said causes in 
the court below, shall be treated upon appeal as if appearing in each 
of said transcripts. 

It is further agreed that in case of a reversal of the decree by the 
Supreme Court in one or more of said three causes above named, 
and an affirmance thereof in the other one or two, all the taxable 
costs of all three of said anpeals—costs of making up the transcripts, 
printing the records, clerks’ fees, &c.—shall be apportioned equally— 
that is, one-third to each case, and paid or collected accordingly. 

It is further stipulated that the appellee waives the issuance of 
any citation and will enter his appearance in the Supreme Court in 
each of said causes. 

PARKINSON & PARKINSON, 
Counsel for Appellants. 
BANNING & BANNING, 
Counsel for Appellee. 
46 (Endorsed:] Sup. Court U. S. 1885. October term. No. 
959. Rachel 8S. Gaff, ex., &c., app’ts, vs. Matthew Gottfried. 
Stipulation in regard to record. 

[Stamped :] Office Supreme Court U. S._ Filed Sep. 19, 1885. 

James H. McKenney, clerk. 


Endorsed on cover: Indiana C.C. U.S. No. 295. Rachel S. Gaff, 
executrix of James W. Gaff, deceased, & Samuel D. Langtree, ap- 
pellants, vs. Matthew Gottfried. Filed September 19, 1885. 
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Pleas of the circuit court of the United States for the district 

of Indiana, begun and holden at the United States court- 
house, in the city of Indianapolis, on the first Tuesday of Novem- 
ber, in the year of our Lord one thousand eight hundred and 
eighty-four, before the Honorable William A. Woods, judge of 
the district court of the United States for the district of Indiana 
and ex officio judge of said circuit court. 


MATTHEW GOTTFRIED 
v 6840. Chancery. 


Eugene Hack and ANTON SIMON. 


Be it remembered that heretofore, to wit, at the November term, 
1880, of said court, on the 23d day of March, 1881, before the Honor- 
able Walter Q. Gresham, one of the judges of said court, the follow- 
ing proceedings in the above-entitled cause were had, to wit: 

Comes now the complainant, by Banning and Banning, his solicit- 
ors, and files his bill of complaint herein in the words following, to 
wit: 

2 To the honorable the judges of the circuit court of the United 
States for the district of Indiana: 

Matthew Gottfried, of the city of Chicago, in the State of Illinois, 
and a citizen of the State of Illinois, brings this his bill of com- 
plaint against Eugene Hack and Anton Simon, doing business 
under the firm name and style of Hack & Simon, of the city of 
Vincennes, in the State of Indiana, and citizens of the State of 
Indiana, and thereupon your orator complains and says— 

I. That prior to the third day of May, 1864, your orator and one 
John F. T. Holbeck were the original and first inventors and dis- 
coverers of a new and useful improvement in pitching barrels, not 
known or used by others before their invention thereof, and which 
had not at the time of their application for a patent therefor been 
in public use or on sale for more than two years, as your orator 
verily believes; and that upon due application letters patent of the 
United States, No. 42580, in due form, were issued to your orator 
and the said Holbeck, dated the said third day of May, 1864, grant- 
ing to them, their heirs, administrators, or assigns, for the term of 
seventeen years the full and exclusive right of making, using, and 
vending to others to be used, the said invention, as by reference to 
the said letters patent here in court to be produced, and a copy of 
which is hereto attached and made a part of this bill, will more fully 

appear. 
3 I. That by virtue of the premises and written assignments, 

given for good and valuable considerations and duly executed 
and recorded, your orator became and now is the sole and exclusive 
owner of the entire right, title, and interest in and to said letters 
patent and in and to all claims for damages occasioned by infringe- 
ments thereof, and for gains, profits, savings, and advantages made 
or received by others by reason of such infringements, and is by law 
entitled to sue for and receive said claims to his own use. 
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to 


Ill. That on the fourth day of October, 1877, your orator and the 
said Holbeck filed their bills of complaint against Frank Bartholo- 
mae and bernard Roesing, Peter Fortune, and John Fortune, and 
Peter Schoenhofen, respectively, in the circuit court of the United States 
for the northern district of Illinois, setting forth the said letters pat- 
ent and the infringement thereof by said defendants and praying 
an account and injunction against them, respectively ; that the said 
defendants afterwards filed their respective answers to said bills de- 
nying, among other things, the validity of said letters patent and 
setting up that your o ator and the said Holbeck were not the first 
and original inventors and discoverers of the said invention, but 
that the same had been patented in England and known and pub- 
licly used by others in this country long prior to the date of their 
invention; that issues being joined and. proofs taken at length and 

for a long time all of said causes were ey to a hearing 
a on their merits on the eighth day of May, 1878, before his 

honor, Judge Henry W. Blodgett, and were argued before him 
by the counsel for your orator and said parties, respectively, and 
were afterwards held under advisement by said judge until the 24th 
dav of June, 1878, when judgment was duly pronouneed, and that 
said court then decided, among other things, that the said letters 
patent were good and valid in “law, and that your orator and the 
said Holbeck were the original and first inventors and discoverers 
of the said invention patented as aforesaid, and by decrees entered 
of record in two of said causes (a special arrangement being made 
by counsel as to the other) perpetually enjoined the said defendants, 
Bartholomae and Roesing and Fortune Bros., from using the said 
patented invention, and ordered accounts to be-taken of the profits 
and damages due by reason of their infringements already com- 
mitted ; that on the 6th day of January, 1879, on the application of 
the defendants, said decrees were set t aside and all of said defendants 
allowed to make further defense, and that amended answers were 
afterwards filed setting up ad litional defenses and new proofs taken 
at length and for a long time in each of said causes. 

That on the 3d day of June, 1878, your orator and the said Hol- 
beck filed their bill of complaint against Valentine Blatz, and on 
the 9th of August, 1878, their bills of complaint against The Philip 

Best Brewing Company, The Joseph Schlitz Brewing Com- 
5 pany, and Jacob Obermann and Max Fueger, respectively, in 

the circuit court of the United States for the eastern district 
of Wisconsin, setting forth the said letters patent and the infringe- 
ment thereof by the said defendants and praying an account and 
injunction against them, respectively; that the said defendants 
afterwards filed their respective - answers tosaid bills denying, among 
other things, the validity of said letters patent and setting up that 
your orator and the said Holbeck were not the first and original 
inventors and discoverers of the said invention, but that the same 
had been patented in England and known and used by others in 
this country long prior to the date of their invention; that issues 
being joined and proofs taken at length and for a long time all of 
said seven causes above named were brought to a hearing on their 
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merits on the 12th day of June, 1879, and were heard and argued 
together before his honor, Judge Charles E. Dyer; that the said 
hearing and arguments were very full and exhaustive and lasted 
five days; that said causes were afterwards held under advisement 
by said judge until the first day of December, 1879, when judgment 
was duly pronounced; and that said court, in a very long and full 
opinion, then decided, among other things, that said letters patent 
were good and valid in law, and that your orator and the said Hol- 
beck were the original and first inventors and discoverers of the 

invention patented as aforesaid, and by decrees, entered of 
6 record, perpetually enjoined all of said defendants from using 

the said patented invention and ordered accounts to be taken 
of the profits and damages due by reason of their infringements 
already committed ; all of which will more fully appear by a refer- 
ence to the opinions of said judges and the record of the proceedings 
in said suits, the first of which opinions is published in vol. 13 of 
the Official Gazette of the Patent Office, page 1,128, and the second 
in vol. 17 of said Official Gazette, page 675. 

That after said decisions the said The Philip Best Brewing Com- 
pany, The Joseph Schlitz Brewing Company, Valentine Blatz, and 
Jacob Obermann and Max Fueger, acquiescing therein and in the 
validity of said patent, settled with your orators for their past in- 
fringement and purchased licenses for the future use of said pat- 
ented invention and paid your orators therefor a large sum of money 
amounting to many thousands of dollars; and that thereupon final 
decrees were entered in the suits against them, respectively, from 
which no appeals have ever been taken. 

IV. That since the granting of said letters patent and at divers 
times and occasions between that time and the filing of this your 
orator’s bill Eugene Hack and Anton Simon, the defendants herein, 
well knowing the premises and in infringement of said letters patent 

and in violation of the exclusive rights of vour orator there- 
7 under and without the license of your orator or the said Hol- 

beck, or any one ever interested in said patent, at Vincennes, 
Indiana, to wit, at the district aforesaid, have used and still continue 
to use the said invention patented as aforesaid, whereby great injury 
has resulted to your orator and great gains and profits have accrued 
to the said defendants, the full amount of which is unknown to your 
orator, but which in equity belong to him and should be accounted 
for by the said defendants and paid over to your orator as the avails 
of his exclusive rights aforesaid and profits and gains which he 
would have derived therefrom but for the unlawful acts of the said 
defendants. 

V. That your orator has no adequate remedy in the premises, save 
in a court of equity where matters of this nature are properly cog- 
nizable. 

Wherefore your orator prays— 

1. That the defendants may answer the premises and may fully 
disclose the number of pitching machines they are using and have 
used, how long they have used such machines, the name thereof, by 
whom the same were manufactured, and by whom and when pat- 
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ented, and whether in such machine or machines the air is heated 
by its being forced through or in contact with the fire on its passage 
from the blower to the cask or barrel to be pitched, and, if not, how 
it is heated, stating fully the construction and operation of the ma- 
chine. 
2. That the defendants, their agents, attorneys, servants, 
8 and workmen, and each and every of them, may be re- 
strained and enjoined, as well preliminarily and provisionally 
as perpetually, from such infringement of said letters patent. 

3. That the defendants may render to your orator a true account 
of the number of casks, barrels, or kegs which they have pitched or 
heated for pitching by the use of a blast of heated air foreed into 
such casks, barrels, or kegs, and of the gains, profits, and benefits 
derived therefrom, and may be decreed to pay over to your orator 
any and all of the gains, profits, and savings and advantages, to be 
duly determined, made, derived, or received by the said defendants 
from the use of said patented invention and in violation of your 
orator’s rights as aforesaid, and all damages resulting to your orator 
from the use by the said defendants of the said patented invention, 
together with such increase over the actual damages suffered as is 
warranted by law and may seem to your honors just and proper. 

4. And that your orator may have such other and further relief in 
the premises as may be agreeable to equity and good conscience and 
as to your honors shall seem meet. 

To this end may it please your honors to grant unto your orator— 

1. The writ of subpcena issued out of and under the seal of this 
honorable court directed to the said defendants, Eugene Hack and 

Anton Simon, commanding them, by a certain day and under 
9 a certain penalty,to be and appear in this honorable court, 

and then and there to answer the premises and stand to and 
abide by such order and decree as may be made against them. 

2. The writ of injunction, as well preliminary and provisional as 
perpetual, issuing out of and under the seal of this honorable court, 
enjoining and restraining the said defendants, Eugene Hack and 
Anton Simon, their agents, attorneys, servants, and workmen, and 
each and every of them, as is heretofore in that behalf prayed. 

And your orator will ever pray, ete. 

MATTHEW GOTTFRIED. 

BANNING & BANNING, 

Solicitors for Complainant, 60 & 61 Honore Building, Chicago. 

THOMAS A. BANNING, 

Of Counsel. 


Copy of Patent Mentioned in Foregoing Bill. 
No. 42580. 


The United States of America to all whom these letters patent shall 
come : 
Whereas J. F. T. Holbeck and Matthew Gottfried, of Chicago, 
Illinois, have alleged that they have invented a new and useful im- 
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proved mode of pitching barrels, which they state has not been 
known or used before their application ; have made oath that they 

are citizens of the United States; that they do verily believe 
10 that they are the original and first inventors or discoverers 

of the said invention, and that the same hath not, to the best 
of their knowledge and belief, been previously known or used ; 
have paid into the Treasury of the United States the sum of thirty- 
five dollars, and presented a petition to the Commissioner of Patents 
signifying a desire of obtaining an exclusive property in the said 
invention, and praying that a patent may be granted for that pur- 
pose: 

These are, therefore, to grant, according to law, to the said Hol- 
beck and Gottfried, their heirs, administrators, or assigns, for the 
term of seventeen vears from the third day of May, one thousand 
eight hundred and sixty-four, the full and exclusive right and liberty 
of making, constructing, using, and vending to others to be used 
the said invention, a description whereof is given in the words of 
the said Holbeck and Gottfried in the schedule hereto annexed, and 
is made a part of these presents. 

In testimony whereof I have caused these letters to be made pat- 
ent, and the seal of the Patent Office has been hereunto affixed. 

Given under my hand, at the city of Washington, this third day 
of May, in the year of our Lord one thousand eight hundred and 
sixty-four, and of the Independence of the United States of America 
the eighty-eighth. 

[L. s.] J. P. USHER, 


Secretary of the Interior. 


Countersigned and sealed with the seal of the Patent Office. 
Db. P. HOLLOWAY, 
Commissioner of Patents. 


11 The Schedule Referred to in these Letters Patent and Making Part 
of the Same. 


To all whom it may concern: 

Be it known that we, J. F. Th. Holbeck and Matthew Gottfried, 
both of Chicago, county of Cook and State of Illinois, have invented 
a new and useful improvement in pitching barrels, etc., and we do 
hereby declare that the following is a full, clear, and exact descrip- 
tion thereof, reference being had to the accompanying drawings, 
making a part of this specification, in which— 

Figure 1 is a longitudinal section taken in a vertical plane through 
the center of the apparatus which we employ in the operation of 
pitching barrels, ete. Figure 2 is a horizontal section taken in the 
course indicated by red line xz in figure 1. Figures 3 and 4 are 
views of the tubular closing guard which is applied to the barrels 
or casks in the operation of heating them. Similar letters of refer- 
ence indicate corresponding parts in the several figures. 

Before filling casks with spirituous or volatile liquids it is neces- 
sary to render the casks impervious to air, the most common, and 
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probably the cheapest, method of doing which has been to flow 
melted pitch or other substance into the pores and joints of the 
casks while they are in a heated state; but the difficulties hitherto 
attending this process arise in consequence of a want of some eco- 
nomical means of heating the casks without burning or seriously 
eharring their inside surfaces. 
12 My invention has for its object the preparation of casks for 
receiving pitch, or other melted substance suited to the object 
in view, by subjecting said casks to blasts of highly-heated air by 
means of an apparatus which will be hereinafter described. ‘To en- 
able others skilled in the art to understand our invention we will 
describe its construction and operation. 

In the accompanying drawings we have represented one mode of 
carrying our invention into effect, which consists of a furnace con- 
structed of masonry, as represented by A, figures l and 2. This 
furnace is of a rectangular form and has a vertical central opening, 
A’, through it. Near the base of the furnace is a grate, a, beneath 
of which is the ash pit 6, and above which isa fire chamber, c, which 
is covered by a lid, c’, as shown in figure 1. 

An opening, d, is made through the side of furnace A, which 
forms an external communication with an internal chamber, A’, 
either below the grate or above this grate, as shown in figure 1. 
This opening d communicates with a fan case, B, arranged outside 
of the furnace and furnished with a series of rotary wings or fans, 
¢ e, which may be rotated by any convenient motive power. 

The fans ¢ e create a blast of air through the furnace chamber A’ ; 
this air, rushing through the opening d and through the fire which 
is built upon the grate a, is allowed toescape through the passage d’, 

near the top of the furnace. 
13 Between this passage d’ and the cask which it is desired to 
heat’ I form a communication by means of a detachable 
pipe, E, which connects with the short pipe E’ that is secured around 
the passage d’ as shown in figures 1] and 2. 

The removable pipe E may be made conical as represented, so that 
the opening through the head of the cask D need not be very large, 
and this pipe is provided with a bow handle, g, by means of which 
the pipe can be removed or adjusted in place without liability of 
burning the hands. The contracted end of pipe E enters a short 
tube, A, which passes through and is suitably affixed to a covering 
plate, i, that is used to close or partially close the opening j which 
is made through the head of the cask. ‘This plate i should be some- 
what larger than the opening through the head of the cask, and 
this opening should be of such form as to admit plate 7 and to allow 
of this plate being adjusted as represented in figure 1. When 
this plate 7 is adjusted on the inner side of the cask head, opposite 
the opening there through, it may be confined in place by means of 
a key, k, which is passed between a flange formed on the projecting 
outer portion of the short pipe / and the head of the cask, as repre- 
sented in figures 1 and 2. 

When acask, which it is desired to render impervious to air, is 
adjusted in proper position and a communication formed between 
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it and the furnace A, as above described, a fire is made 
14 upon the grate a and by means of the blast fan applied to 

the furnace the heated products of combustion are forced 
into the cask and allowed to escape therefrom through an opening 
at the bottom of covering: plate 7, as indicated by the arrows in 
figure 1. 

When the cask thus subjected has become properly heated, so that 
the resin substance within it will readily flow into the pores and 
cracks or joints in the wood, the parts? and E are removed, the 
opening through the head of the cask properly closed, and the cask 
rolled about until the melted resin has permeated every pore and 
interstice in its inside surface. 

Having thus described our invention, what we claim as new and 
desire to secure by letters patent is— 

Ist. The application of heated air under blast to the interior of 
casks by means substantially as described and for the purposes set 
forth. 

2nd. The use of a removable conductor, E, in combination with a 
furnace and blowing apparatus, arranged and operated substantially 
as described. 

3rd. The tube holding plate i in combination with the removable 
pipe E and blast furnace A, substantially as and for the purposes 


described. 
J. F. TH. HOLBECK. 
MATH. GOTTFRIED. 
Witnesses : 
CHAS. H. BARMM. 
M. FLEMING. 


(Here follows diagram marked p. 15.) 


16 And afterwards, to wit, at the November term of said court, 

on the 28th day of March, 1881, before the Honorable Walter 
Q. Gresham, judge as aforesaid, the following further proceedings 
in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson and Parkinson, 
their solicitors, and file their answer herein in the words following, 
to wit: 

These defendants, reserving to themselves all rights of exception 
and objection to said amended bill of complaint, for answer there- 
unto say as follows: 

First. They deny that the said Gottfried and Holbeck were the 
original or first inventors of any improvement in pitching barrels, 
as set forth in said amended bill of complaint; deny that the alleged 
improvement had not been in public use and on sale for more than 
two years prior to the application for a patent therefor, and deny that 
said alleged improvement or any exclusive rights therein was secured 
to them by or under the patent set forth in said amended bill or by 
any assigument of or under said letters patent. 

Second. They are informed and believe and therefore allege that 
the complainant has since the issue of said patent divested himself 
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by lawful assignments of all title thereunder, but are not informed 

whether the same has been reassigned to him or whether he is now 

vested with said title, and therefore deny the same; and further 

deny that he is entitled to any damages occasioned by infringement 
of said patent, or any gains, profits, savings, or advantages 

17 made or received by reason thereof, or is entitled to sue for or 
receive the same. | 

Third. They deny that the said patent is good or valid; deny that 
the public generally acquiesced in the validity thereof; deny that 
any money, profit, or advantage has been lawfully realized by 
licenses, settlements, recoveries, or otherwise under said patent, and 
allege that all money and profit which has been obtained thereby 
has been wrongfully extorted by threats of expensive and vexatious 
litigation and by misrepresentations as to the validity of said patent. 

As to the several suits against other parties recited in said amended 
bill of complaint they have no specific information and leave the 
complainant to make such proof thereof as le may be able, deny- 
ing, however, that they are affected thereby, and denying that the 
defenses available against said patent were fully exhibited or passed 
upon in either of said suits. 

Fourth. They deny that they have at any time violated any right 
of the complainant; deny that they have used or are using any in- 
vention embraced in said patent or any invention patented, as 
alleged in said amended bill of complaint; deny that any injury 
has resulted to the complainant or any gain or profit accrued to 
these defendants which belong to the complainant or which he has 
been prevented from deriving by any wrongful act of these defend- 
ants. 

Fifth. They deny that the alleged improvement in pitching 
18 barrels, described and claimed in said patent, involved 
patentable invention. 

Sixth. They deny that said Gottfried and Holbeck were joint in- 
ventors of the same or any part thereof. 

Seventh. They say, on information and belief, that said Gottfried 
and Holbeck were not the original or first inventors of the alleged 
improvement in pitching barrels for which said letters patent are or 
purport to be granted or of any material or substantial part thereof ; 
that the same had been shown and described in letters patent and 
printed publications and works and had been in public use and on 
sale in this country prior to their supposed invention and discovery 
thereof; that the same had been abandoned to the public; that for 
many years since the issue of said patent to Gottfried and Holbeck 
machines similar in construction and in mode of operation to those 
now and heretofore used by these defendants and by the use of which 
they are charged with infringement in said amended bill of complaint 
have been commonly manufactured, used, and sold throughout this 
country by many different persons with the full knowledge of the 
complainant and without his asserting or pretending to have any 
exclusive right thereto, having the same title then as now under 
said letters patent; that these defendants and the public generally 
have thereby been led to suppose, and have up to about the time 
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the amended bill of complaint herein was filed supposed, that 
19 they had the right to make, use, and sell said machines and 

that the complainant fully recognized and accorded said right 
and made no claim to any exclusive right therein; that said com- 
plainant has thereby become estopped from asserting any exclusive 
right in or to any of said machines or the processes for which they 
are and have been used, and all title thereto would thus be aban- 
doned to the public, if any such title ever had been vested in him 
by said letters patent. 
Eighth. That said alleged improvements were, prior to the alleged 
invention thereof by Gottfried and Holbeck, deseribed and shown in 
the following letters patent and printed publications, to wit: 

English letters patent No. 12918, to Cochrane and Slate, granted 
and dated January 3d, 1850. 

English letters patent No. 9924, to Robert Davison and William 
Symington, granted and dated November 2d, 1843. 

English letters patent No. 6901, to Charles Pierre Deveaux, granted 
and dated October 8th, 1835. 

English letters patent No. 5701, to James Beaumont Nelson, 
granted and dated September 11th, 1828. 

English letters patent No. 11067, to George Hinton Bovill, granted 
and dated January 31st, 1846. 

English letters patent No. 4253, to Sir Thomas Coleman 
20 and Alexander Galloway, granted and dated May 4th, 1818. 

English letters patent No. 83, of 1854, to Bellford, granted 
and dated January 12th, 1854, sealed May 26th, 1854. 

English letters patent No. 435, of 1859, to John J. Russell, granted 
and dated February 16th, 1859. 

English letters patent No. 183, of 1860, to Isaac L. Bell, granted 
and dated January 24th, 1860. 

English letters patent No. 71, of 1857,to John J. Russell, granted 
and dated March 28th, 1857. 

Tomlinson’s Cyclopedia of Useful Arts, published by George 
Virtue and Company, London and New York, 1854. . 

Volume 2, page 665, figure 2025. 

Handbuch fir Bier-Brauer von P. Mueller. Druch and Verlag 
von Friedrich Vieweg und Sohn. Braunschweig, 1854. 

(Received in the library of the United States Patent Office, at 
Washington, D. C., March 12th, 1855.) 

Page 116 to foot of page 118. 

Ninth. That said alleged improvements were prior to the alleged 
invention thereof by Gottfried and Holbeck known to and publicly 
made, used, and sold in the United States by the following named 
persons, to wit: 

Known and publicly used at the Eureka Iron Company’s works, 
in Wyandotte, Michigan, and at the Richmond Iron Furnace, Berk- 
shire county, Massachusetts, by the following persons, among others, 

viz: 
21 Warren Brinton, now residing at Bay View, Wisconsin ; J. 
J. Hagerman and 8. D. Arnold, both now residing at Mil- 
waukee, Wisconsin; George Coffin and Walter Lovelace, both now 
2—2Z96 
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residing at Richmond aforesaid, and Charles Lovelace, now resid- 
ing at Depere, Wisconsin. 

Known and publicly used at the Rockland Brewery and elsewhere 
in New City, Rockland county, New York, and in Clarkstown, in 
said county and State, by Joseph Beck, who now resides in the city 
of New York,in said State, and by Albrecht Becker, who now resides 
in the city of Brooklyn, in said State. 

Known and publicly made, used, and sold in the city of St. Louis, 
Missouri, by Conrad Seibel, who now resides and may be found at 
810 South Second St., in said St. Louis. 

Known and publicly used in said St. Louis by Christian Staehlin, 
Julius Winklemeyer, and Julius Winklemeyer and Co., Joseph 
Schneider, John G. Zoller, John G. Zoller & Co., the Star Brewery, 
William J. Lemp, Schuer’s brewery, and many others, which said 
persons and companies now reside in said St. Louis. 

Tenth. They say that said patent does not describe or show a use- 
ful or successfully operative machine, and that said machine has 
never ‘been made, used, or sold by the complainant or others as there 
shown, and that the machines and all the machines that have been 
made, sold, or used by complainant and others purporting to be 

made under said patent and marked thereunder and now 
22 sought to be covered thereby were first introduced to the 
market by other parties and are only valuable, useful, and 
saleable by reason of features not shown or described in said patent. 

All of which things these defendants are ready to maintain and 
prove as this honorable court shall direct; and they pray to be hence 
dismissed with their costs in this behalf sustained. 

EUGENE HACK. 
ANTON SIMON. 
PARKINSON & PARKINSON, 
Sol’s and Counsel for Def ’ts. 


UnITED States OF AMERICA, | 
State of Indiana, County of Knox, § 


, 8S by 


This twenty-fourth day of March, 1881, personally appeared 
Eugene Hack and Anton Simon, defendants above named, and, 
being by me duly sworn, depose and say that they have read the fore- 
going answer by them subscribed and know the contents thereof, 
and that the same is true, to the best of their knowledge and belief. 


Subseribed and sworn to before me this twenty-fourth day of 
March, 1881. 
[SEAL. | JEROME CONVERY, 
Notary Public, Knox County, Indiana. 


And afterwards, to wit, at the May term of said court, on 

23 the 23d day of September, 1882, before the Honorable Walter 
Q. Gresham, judge as aforesaid, the following further proceed- 

ings in the above-entitled cause were had, to wit: 
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This cause came on to be heard at this term and was argued by 
counsel; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed as follows, viz: 

That said complainant and one John F.S. Holbeck were the 
original and first inventors and discoverers of the invention de- 
scribed and claimed in letters patent of the United States No. 42580, 
issued to them on the 3d day of May, 1864, for an improved mode 
of pitching barrels; that said letters patent are in all respects good 
and valid in law, and that the complainant is the exclusive owner 
thereof and entitled to sue for and receive all damages and profits 
arising out of or accruing from infringements thereof, as alleged in 
the bill of complaint herein. 

That Eugene Hack and Anton Simon, the defendants herein, 
have infringed upon the said letters patent and upon the exclusive 
rights of the complainant under the same by using the invention 
therein described and claimed, as alleged in said bill. 

That the complainant recover of said defendants the profits, gains, 
and advantages which the defendants have received or made or 
which have arisen or accrued to them from their infringement of 
said letters patent by the use of said patented invention as afore- 
said, and also the damages which the complainant has sustained 

thereby. 
24 That this cause be referred to William P. Fishback, Esq., 

one of the masters of this court, to take proofs and _ to ascer- 
tain and take and state and report to the court an account of the 
number of kegs, barrels, casks, and other vessels which the defend- 
ants have pitched or heated for pitching by the use of said patented 
invention and of the gains, profits, and advantages which the 
defendants have received or which have arisen or accrued to them 
from said infringement of said letters patent and use of said patented 
invention as aforesaid, and also of the damages which the complain- 
ant has sustained thereby; that upon such accounting the com- 
plainant have the right to cause an examination of the defendants, 
ore tenus or otherwise, and also the production of the books, vouchers, 
and documents of the defendants, and that the defendants attend 
for such purpose before said master from time to time as said master 
shall direct. 

And the defendants, by their solicitors, now file their motion and 
reasons for a rehearing herein in the words following,to wit: * * * 
Which motion is overruled. 


And afterwards, to wit, at the May term of said court, on the 28th 
day of September, 1882, in recess thereof, the following further pro- 
ceedings in the above-entitled cause were had, to wit: 

Come now the defendants in the above-entitled cause, by Mess. 
Parkinson and Parkinson, their solicitors, and file their motion for 

rehearing in the above cause in the words following, to wit: 
25 Now come the defendants herein and move the court to set 
aside the decree heretofore entered and fora rehearing and 
reversal of its order fora final decree last made herein for the 
reason— 
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First. That the court erred in ordering a final decree upon ex 
parte affidavits. 

Second. That the court erred in reversing its order heretofore 
made for a decree dismissing the bill. 

Third. That the court erred in finding that there was any patent- 
able novelty in the Gottfried machine. 

Fourth. That the court erred in overlooking the machine known 
in evidence as the “ Pewterer’s blast,” the “ Devaux machine,” and 
other anterior machines, in misconstruing the Cochran and Slate 
patent, and in finding that the machine shown and claimed in 
complainant’s patent possessed any patentable novelty as compared 
with these earlier machines. 

Fifth. That the court erred in that it did not find that the first 
claim of complainant’s patent, being for the process, was invalid, 
the court having found that the process was not novel. 

Sixth. That the court erred in that it did not find that there 
was no infringement of either the second or third claims. 

Seventh. That the court erred in ordering a decree for injunction 

and account upon a patent long since expired. 
26 Eighth. That the court erred in that it did not find that 
the patent having expired before the submission of the cause 
it had no jurisdiction as a court of equity to award either an injune- 
tion or account or other relief. 

Ninth. That the court erred in that it did not find that the pat- 

entee having unreasonably neglected and delayed to disclaim the 
rocess claim of his patent was not entitled to any relief whatever 
in this case. 

Tenth. That the court erred in that it did not find that the com- 
plainant had no sufficient title under the patent sued upon to main- 
tain this suit. 

Eleventh. That the decree herein was entered without notice to 
the defendants and without opportunity to object to the form and 
substance thereof. 

Twelfth. That the decree entered herein finds infringement of 
complainant’s patent generally, without specifying any particular 
claims thereof, whereas there was no evidence which, upon the 
broadest construction of the patent, tended to prove the infringe- 
ment of any other than the “ process” claim, which said claim was 
held, in the opinion of the court, to be incapable of being sustained 
as a process tien. 

Thirteenth. For that if the patent is construed as a patent for 
a machine as the court now construes it the record shows that there 
is no infringement. 

Fourteenth. For that the decree recites the case to have 

27 been argued by counsel during the present term, whereas 

there has been no argument by counsel during the term, 

unless it be by the counsel directly or indirectiy representing com- 
plainant, without notice to defendants. 

Fifteenth. For that the court erred in hearing ex parte affidavits 
upon an issue raised by demurrer to the complainant’s petition for 
rehearing and in entering a final decree upon a finding based upon 
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such ex parte affidavits and in overlooking other defences in the case 
than those to which said ex parte affidavits particularly related. 
PARKINSON anp PARKINSON, 
For Defendants. 


And afterwards, to wit, at the May term of said court, on the 7th 
day of October, 1882, before the Honorable Walter Q. Gresham, 
judge as aforesaid, the following further proceedings in the above- 
entitled cause were had, to wit: 

This cause having been heretofore argued by the counsel of the 
respective parties and an opinion delivered by the court finding the 
equities in favor of the defendants, and a petition for a rehearing 
having been filed by the plaintiff and demurred to by the defend- 
ant and argued by the counsel of the respective parties, and another 
opinion delivered by the court finding the equities this time in favor 
of the plaintiff, and a petition for a rehearing having been filed by 

the defendant and overruled by the court, and a decree en- 
28 tered in favor of the plaintiff, and another motion for a re- 

hearing and to set aside said decree having been filed by the 
defendants and argued by its counsel, the court declining to hear 
arguments for the plaintiff, and the court, being sufficiently advised 
thereon, doth now order, adjudge, and decree that said motion for 
a rehearing and to set aside said decree filed by the defendant be, 
and the same is hereby, overruled, and that said decree stand 
affirmed ; and, further, that said decree be, and is hereby, amended so 
as to adjudge and decree that the plaintiff’s patent, No. 42580, is 
good and valid in law as to its first and second claims, and that the 
defendants have only infringed said first and second claims, the 
third claim of said patent not being now in controversy. 


And afterwards, to wit, at the November term of said court, on 
the 16th day of November, 1883, before the Honorable William A. 
Woods, one of the judges of said court, the following further proceed- 
ings in the above-entitled cause were had, to wit: 

Comes now William P. Fishback, Esq., master in chancery, and 
files his report and evidence in the above-entitled cause, and said 
master’s report is in the words following, to wit: * * * 


And afterwards, to wit, at the November term of said court, on 
the 2ist day of November, 1883, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 

above-entitled cause were had, to wit: 
29 Come now the defendants, by Mess. Parkinson and Park- 
inson, their solicitors, and file their motion to strike the 
master’s report herein from the files, and said motion is in the words 
following, to wit: * * * 


And afterwards, to wit, at the November term of said court, on 
the 3d day of December, 1883, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Comes now the complainant, by Mess. Banning and Banning, 
his solicitors, and the defendants, by Mess. Parkinson and Parkinson ; 
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and thereupon the court, being sufficiently advised, doth now over- 
rule the motion of the defendants filed herein on the 21st day of 
November, 1883, to strike the master’s report herein from the files ; 
to which ruling of the court in overruling said motion the defend- 
ants, by their solicitors, now here except. 


And afterwards, to wit, at the November term of said court, on 
the 14th day of December, 1883, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson and Parkinson, 
their solicitors, and file their exceptions to the report of the master 
herein in the words following, to wit: * * * 


And afterwards, to wit, at the November term of said court, on the 

5th day of December, 1884, before the Honorable William A. 

30 Woods, judge as aforesaid, the following further proceedings 
in the above-entitled cause were had, to wit: 

This cause coming on to be heard upon the exceptions filed by the 
defendants to the report of William P. Fishback, Esq., the master 
to whom this cause was referred, which report is dated the 16th day 
of November, 1883, and by which it appears that there is due from 
the defendants to the complainant the sum of seven hundred dollars 
($700) for the infringement by the defendants of letters patent of the 
United States No. 42580, issued to Gottfried and Holbeck May 3d, 
1864, for an improved mode of pitching barrels— 

It is thereupon, upon consideration thereof, ordered, adjudged, and 
decreed, and the court doth hereby order, adjudge, and decree, that al! 
said exceptions to said master’s report be, and the same are hereby, 
overruled, and that said report do stand, in respect to amount of 
damages found due the complainant, ratified and confirmed. 

It is further ordered, adjudged, and decreed, and tie court doth 
hereby order, adjudge, and decree, that the said defendants pay to 
the said complainant the sum of seven hundred dollars ($760) and 
also the costs of suit, to be taxed herein at $—, and that the com- 
plainant have execution therefor. 

It is further ordered that William P. Fishback, Esq., be allowed 

$— in full for his services as master in this cause, the same 
31 to be taxed and collected as other costs. 


And afterwards, to wit, at the November term of said court, on 
the 8th day of December, 1884, before the Honorable William A. 
Woods, judge as aforesaid, the following further proceedings in the 
above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson & Parkinson, their 
solicitors, and file their motion for appeal in the above-entitled cause 
in the words following, to wit: * * * 

And at the same time said defendants also file their motion to 
stay the entry of the decree herein in the words following, to wit: 

Now come the defendants herein and move the court to stay the 
entry of final decree pending an appeal in the case of the same com- 


ee, 
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plainant vs. Crescent Brewing Company, now pending in this court, 
and for reason of said motion shows as follows, to wit: 

That the questions in controversy in the said cause are in all ma- 
terial respects the same; that the record therein is in all material 
respects the same; that a determination of the questions in issue in 
either cf said causes will be determinate of the other of said causes, 
and that an appeal of each of said causes entail upon the parties 
great and unnecessary expense without material benefit to either of 
the said parties. 

PARKINSON & PARKINSON, 
For Defendants. 


o2 And afterwards, to wit, at the November term of said court, 

on the 20th day of January, 1885, before the Honorable Wil- 
liam A. Woods, judge as aforesaid, the following further proceedings 
in the above-entitled cause were had, to wit: 

Come now the defendants, by Mess. Parkinson and Parkinson, 
their solicitors, and withdraw their motion filed on the 8th day of - 
December, 1884, to stay the entry of the decree herein, and file their 
prayer for appeal herein in the words following, to wit: 

Now come the defendants herein and by leave of the court with- 
draw their motion to stay the entry of decree, and move the court 


to allow an appeal. 
PARKINSON & PARKINSON, 
Counsel for Defendants. 


And the court doth allow said appeal; whereupon the defend- 
ants file their appeal bond herein in the sum of one thousand dol- 
lars, with John Ebner and Benedict Fritsche as sureties thereon, 
which is approved by the court. 


At the same time come the parties, by their solicitors, and file 
their stipulation herein in the words following, to wit: 
The record and evidence in the above-entitled causes being in all 
respects the same, except as to the pleadings and special matters 
covered by stipulations or orders of court— 
It is hereby stipulated and agreed that in making up a transcript 
of the record for the Supreme Court the clerk shall simply 
30 copy and certify up the evidence in the first of the above- 
entitled causes and the pleadings, orders of court, stipulations, 
appeal bonds, and other special matters in the other two, making 
his certificate properly conform to this stipulation, and that the 
evidence so certified in the first of said causes shall be used in the 
hearing of all of said causes in the Supreme Court with like effect: 
as if separately certified as a part of the transcript of each of said 
causes. 


BANNING & BANNING, 
Solicitors for Complai nants. 


PARKINSON & PARKINSON, 
Solicitors for Defendants. 
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Copy of Appeal Bond. 


Know all men by these presents that we, Eugene Hack, Anton 
Simon, principals, John Ebner and Benedict Fritsch, sureties, are 
held and firmly bound unto Matthew Gottfried, of Chicago, Illinois, 
in the sum of one thousand dollars, to be paid to the said Matthew 
Gottfried, his executors or administrators ; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and adminis- 
trators, firmly by these presents. 

Sealed with our seals. Dated this 30th day of December, 1854. 

Whereas the above-named Eugene Hack and Anton Simon have 
prayed an appeal to the Supreme Court of the United States to 

reverse the decree rendered in the above-entitled action by 
o4 the circuit court of the United States for the district of Indi- 
ana: 

Now, therefore, the condition of this obligation is such that if the 
above-named Eugene Hack and Anton Simon shall prosecute said 
appeal to effect and answer all damages and costs if they shall fail 
to make good their they plea, then this obligation to be void ; other- 
wise to remain in full force and virtue. 


EUGENE HACK. [SEAL.| 
ANTON SIMON. SEAL. 
JOHN EBNER SEAL. 
BENEDICT FRITSCH. [seat.7 


Sealed and delivered in presence of— 
JOHN EBNER, Jr. 
CHARLES YOEHUNS. 
The above security is approved. 
W. A. WOODS, 
Judge of the United States, District of Indiana. 


STATE OF INDIANA, ) 


, s 88 . 
County of Knox, § 


Before me, a notary public, personally came John Ebner, who, 
upon his oath, says that he has real estate unincumbered to the 
amount of ten thousand dollars within the State of Indiana, of 
which he is owner in fee simple. 

JOHN EBNER. 


Subscribed and sworn to before me this 30th day of December, 5 
1884. 
35 JEROME CONVERY, 


Notary Public, Knox Co., Ind. 
STATE OF INDIANA, Rin 
County of Knox, { °°’ 


Before me, a notary public, personally came Benedict Fritsch, 
who, upon his oath, says that he has real estate unincumbered to the 
amount of two thousand dollars within the State of Indiana, of 
which he is the owner in fee simple. 


BENEDICT FRITSCH. 


er 
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Subscribed and sworn to before me this 30th day of December, 


1884. 
JEROME CONVERY, 
Notary Public, Knox Co., Ind. 


1—12-’85. 
The within bond is satisfactory to us, both as to form and sureties. 
BANNING anp BANNING, 
For Compl't. 


co 
on 


Unirep States or AMERICA, | ... 
District of Indiana, j ae 


I, Noble C. Butler, clerk of the circuit court of the United States 
within and for said district, do hereby certify that the above and 
foregoing is a full and true transcript of the pleadings and entries, 
orders and decrees in the cause of Matthew Gottfried against Eu- 
gene Hack ef al. as fully as the same remain upon the records and 
files now in my office. 

Witness my hand and the seal of said court, at Indianapolis, in 
said district, this 29th day of April, A. D. 1885. 

[Seal Circuit Court of the United States, District of Indiana. ] 


NOBLE C. BUTLER, Clerk. 


Appeal from the Circuit Court of the United States for the District of 
Indiana. 


37 Supreme Court of the United States. 
EvGeneé Hack et al. vs. MATTHEW GOTTFRIED. 


The following facts and documents not appearing in the tran- 
script of the record in this cause, made and certified by the clerk of 
the circuit court, we hereby stipulate and agree in relation thereto 
as follows: 

1. That on, to wit, the 18th day of February, A. D. 1880, the com- 
plainants filed in the office of the clerk of said court their bill of 
complaint in the words and figures following, to wit: 


To the honorable the judges of the circuit court of the United States 
for the district of Indiana: 

Matthew Gottfried and John F. T. Holbeck, of the city of Chicago, 
in the State of Illinois, and citizens of the State of Illinois, bring 
this their bill of complaint against Eugene Hack and Anton Simon, 
copartners by the firm name of Hack and Simon, of the city of Vin- 
cennes, in the State of Indiana, and citizens of the State of Indiana; 
and thereupon your orators complain and say— 

I. That prior to the third day of May, 1864, your orators were the 
original and first inventors and discoverers of a new and useful im- 
provement in pitching barrels not known or used by others before 
their invention thereof, and which had not at the time of their ap- 
plication for a patent therefor been in public use oron sale for more’ 
than two years, as they verily believe; and that upon due applica- 

3—296 
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tion letters patent of the United States, No. 42580, in due form, 
were issued to your orators, dated the said third day of May, 1864, 
granting to them, their heirs, administrators, or assigns, for the term 
of seventeen years, the full and exclusive right of making, using, 
and vending to others to be used, the said invention, as by refer- 
ence to said letters patent, here in court to be produced and a copy 
of which is hereto attached and made a part of this bill, will more 
fully appear. 
38 Il. That by virtue of the premises and written assignments 
given for good and valuable considerations and duly executed 
and recorded your orators became and now are the sole and exclus- 
ive owners of the entire right, title, and interest in and to said 
letters patent—that is to say, your orator, Gottfried, is the sole and 
exclusive owner of the legal title to said patent, but that he holds a 
part thereof in trust for your orator, Holbeck, to secure the payment 
of certain moneys due him for the purchase of his interest therein ; 
and that your orators are entitled to all the damages occasioned by 
infringements of said patent, and all the gains, profits, savings, and 
advantages made or received by others by reason thereof, and are 
by law entitled to sue for and receive the same to their own use. 

III. That said letters patent are in all respects good and valid in 
law and tbe public generally acquiesce in the validity thereof, and 
that vour orators have made many settlements and granted many 
licenses thereunder, and have received large amounts of money 
therefor. 

That on the fourth day of October, 1877, your orators filed their 
bills of complaint against Frank Bartholomae and Bernard Roesing, 
Peter Fortune and John Fortune, and Peter Schoenhofen, respect- 
ively, in the circuit court of the United States for the northern dis- 
trict of Illinois, setting forth the said letters patent and the infringe- 
ment thereof by said defendants and praying an account and in- 
junction against them, respectively; that the said defendants after- 
wards filed their respective answers to said bills, denying, among 
other things, the validity of said letters patent and setting up that 
your orators were not the first and original inventors and discoverers 
of the said invention, but that the same had been patented in Eng- 
land and known and publicly used by others in this country long 

prior to the date of their invention; that issues being joined 
oo and proofs taken at length and for a long time all of said 

causes were brought to a hearing on their merits on the 8th 
day of May, 1878, before his honor, Judge Henry W. Blodgett, and 
were argued before him by the counsel for your orators and said 
parties, respectively, and were afterwards held under advisement by 
said judge until the 24th day of June, 1878, when judgment was 
duly pronounced ; and that said court then decided, among other 
things, that the said letters patent were good and valid in law, and 
that your orators were the original and first inventors and discover- 
ers of the said invention patented as aforesaid, and by decrees 
entered of record in two of said causes (a special arrangement being 
made by counsel as to the other) perpetually enjoined the said de- 
fendants, Bartholomae and Roesing and Fortune Bros., from using 
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the said patented invention, and ordered accounts to be taken of the 
profits and damages due by reason of their infringements already 
committed ; that on the 6th day of January, 1879, on the application 
of the defendants, said decrees were set aside and all of said defend- 
ants allowed to make further defense, and that amended answers 
were afterwards filed setting up additional defenses and new proofs 
taken at length and fora long time in each of said cases. 

That on the 3rd day of June, 1878, your orators filed their bill of 
complaint against Valentine Blatz, and on the 9th day of August, 
1878, their bills of complaint against The Philip Best Brewing Com- 
pany, The Joseph Sehlitz Brewi ing Company, and Jacob Obermann 
and Max Fueger, respectively, in the cireuit court of the United 
States for the eastern district of Wisconsin, setting forth the said 
letters patent and the infringement thereof by the said defendants and 
praying an account and injunction against them, respectively; that 
the said defendants afterwards filed their respective answers to said 

bill, denying, among other things, the validity of said letters 
40) patent and setting up that your orators were inventors; that 

issues being joined and proofs taken at length and for a long 
time all of said seven causes above named were brought to a hear- 
ing on their merits on the 12th day of June, 1879, and were heard 
and argued together before his honor Judge Charles E. Dyer; that 
the said hearing and arguments were very full and exhaustive and 
lasted five days : ; that said causes were afterwards held under advise- 
ment by said judge until the first day of December, 1879, when judg- 
ment was duly pronounced, and that said court in a very long and 
full opinion then decided, among other things, that said letters patent 
were good and valid in law, and that your orators were the original 
and first inventors and discoverers of the said invention patented 
as aforesaid, and by decrees entered of record perpetually enjoined 
all of said defendants from using the said patented invention, and 
ordered accounts to be taken of the profits and damages due by 
reason of their infringements already committed; all which will more 
fully appear by a reference to the opinions of said judges and the 
record of the proceedings in said suits. 

That after said decision the said The Philip Best Brewing Company, 
The Joseph Schlitz Brewing Company, Valentine Blatz, and Jacob 
Obermann and Max Fueger, acquiescing therein, and in the validity 
of said patent, settled with your orators for their past infringement 
and purchased licenses for the future use of said patented invention 
and paid your orators therefor a large sum of money amounting to 
many thousands of dollars, and that thereupon final decrees were en- 
tered in the cases against them, respectively, from which no appeals 
have ever been taken. 

[V. That since the granting of said letters patent and at divers 
times and occasions between that time and the filing of this your 

orator’s bill Hack and Simon, the defendants herein, well 
41 knowing the premises, and in infringement of the said letters 

patent, and in violation of the exclusive rights of your orators 
thereunder, and without the license of your orators, or either of them, 
or any one ever interested in said patent, at Vincennes, Indiana, to. 
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wit, at the district aforesaid, have used and still continue to use the 
said invention patented as aforesaid, whereby great injury has re- 
sulted to your orators and great gains and profits have accrued to 
the said defendants, the full amount of which is unknown to your 
orators, but which in equity belong to them and should be accounted 
for by the said defendants and paid over to your orators as the avails 
of their exclusive rights aforesaid and profits and gains which they 
would have derived therefrom but for the unlawful acts of the said 
defendants. 

V. That your orators have no adequate remedy in the premises 
save in a court of equity, where matters of this nature are properly 
cognizable. 

Wherefore your orators pray— 

1. That the defendants may answer the premises and may fully 
disclose the number of pitching machines they are using and have 
used, how long they have used such machines, the names thereof, 
by whom the same were manufactured, and by whom and when 
patented, and whether in such machine or machines the air is heated 
by its being forced through or in contact with the fire, on its passage 
from the blower to the cask or barrel to be pitched ; and, if not, how 
it is heated, stating fully the construction and operation of the ma- 
chine. 

2. That the defendants, their agents, attorneys, servants, and work- 
men, and each and every of them, may be restrained and enjoined, 
as well preliminarily and provisionally as perpetually, from such 

infringement of said letters patent. 
42 3. That the defendants may render to your orators a true 

account of the number of casks, barrels, or kegs which they 
have pitched or heated for pitching by the use of a blast of heated 
air forced into such casks, barrels, or kegs and of the gains and 
benefits derived therefrom, and may be decreed to pay over to your 
orators any and all of the gains, profits, savings, and advantages to 
be duly determined, made, derived, or received by the said defenu- 
ants from the use of said patented invention and in violation of your 
orators’ rights, as aforesaid, and all damages resulting to your orators 
from the use by the said defendants of the said patented invention, 
together with such increase over the actual damages suffered as is 
warranted by law and may seem to your honors just and proper. 

4. And that your orators may have such other and further relief 
in the premises as may be agreeable to equity and good conscience 
and as to your honors shall seem meet. 

To this end may it please your honors to grant unto your ora- 
tors— 

1. The writ of subpcena issued out of and under the seal of this 
honorable court, directed to the said defendants, Eugene Hack and 
Anton Simon, commanding them, by a certain day and under a cer- 
tain penalty, to be and appear in this honorable court, and then and 
there to answer the premises and stand to and abide by such order 
and decree as may be made against them. 

2. The writ of injunction, as well preliminary and provisional as 
perpetual, issuing out of and under the seal of this honorable court 
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enjoining and restraining the said defendants, Eugene Hack 
43 and Anton Simon, their servants, agents, attorneys, and work- 
men and each and every of them, as is heretofore in that 
behalf prayed. 
And your orators will ever pray, ete. 
MATTHEW GOTTFRIED. 
JOHN F. T. HOLBECK. 
BANNING & BANNING, 
Solicitors for Complainants, 147 Randolph St., Chicago. 
, Of Counsel. 


UnItep STATES OF AMERICA. 


STATE OF ILLINOIS, 1 
Cook County, Northern District of Illinois, § 


88 . 


Matthew Gottfried, being duly sworn, upon oath says that he is 
one of the complainants named in the foregoing bill of vomplaint 
by him subscribed; that he has read the said bill and knows the 
contents thereof, and that the same is true of his own knowledge, 
except as to the matters therein stated on information and belief, 
and as to these he believes it to be true, and that he verily believes 
that the said letters patent No. 42580 are in all respects good and 
valid, and that the title thereto is in the complainants, as stated in 


said bill. 
MATTHEW GOTTFRIED. 


Subscribed and sworn to before me this 17 day of February, A. D. 
1880. 
[N. s. | THOMAS A. BANNING, 
Notary Public. 


44 2. That on the same day, to wit, February 18, 1880, there 

issued out of the office of the clerk of said circuit court a sub- 
peena, Which, with the marshal’s return thereon, was in the words 
and figures following, to wit: 


Unrrep Srates or America, District of Indiana: 


The President of the United States of America to the marshal of the 
district of Indiana, Greeting: 

You are hereby commanded to summon Hack and {Simon (brew- 
ers, Vincennes), citizens of and resident in the State of Indiana, if 
they be found in your district, to be and appear in the circuit court 
of the United States for the district of Indiana aforesaid, at Indian- 
apolis, on the first Monday in April next, to answer a certain bill in 
chancery filed and exhibited in said court against them by Matthew 
Gottfried and John F. T. Holbeck, citizens of and resident in the 
State of Illinois; hereof they are not to fail under the penalty of the 
law thence ensuing ; and have you then and there this writ. 
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Witness Honorable Morrison R. Waite, Chief Justice of the United 
States, this 18th day of February, A. D. 1880, and in the one hun- 
dred and 4th year of the Independence of the United States of 
America. 


Attest : NOBLE C. BUTLER, Clerk. 


Memorandum. 


The said defendants are required to enter their appearance in this 
suit, in the clerk’s office of said court, on or before the first Monday 
of April, 1880; otherwise the said bill may be taken pro confesso. 


NOBLE C. BUTLER, Clerk. 
45 District OF INDIANA: 


I received this writ at Indianapolis, in said district, at 10 o’clock. 
a. m., Feb. 18th, 1880, and served the same as follows: By reading to 
Eugene Hack and Anton Simon and handing each of them a true 
copy of this writ, at Vincennes, Ind., Feb. 26th, 1880. 
WM. W. DUDLEY, 
U. S. Marshal, 
By W. G. BARNECLO, Dep. 


3. That afterwards, to wit, on the 16th day of July, A. D. 1880, an 
interlocutory decree was entered in said cause in the words and fig- 
ures following, to wit: 


Come now the complainants, by Messrs. Banning & Banning, their 
solicitors, and it appearing to the court that the defendants had been 
duly served with process more than twenty days previous to the Ist 
Monday of April last, and that they have failed to plead, answer, or 
demur to the bill of complaint herein, and they, being now three 
times called, come not, but make default, it is thereupon ordered 
that the default of the said defendants be entered, and that the bill 
of complaint herein and the maiters and things therein contained 
be taken as confessed and true. 

That said complainants were the original and first inventors and 
discoverers of the invention described and claimed in letters patent 
of the United States No. 42580, issued to them on the third day of 
May, A. D. 1854, for an improved mode of pitching barrels; that 
said letters patent are in all respects good and valid in law, and 
that the complainants are the exclusive owners thereof, and entitled 

to sue for and receive all damages and profits arising out 
46 of or accruing from infringements thereof, as alleged in the 
bill of complaint herein. 

That Eugene Hack and Anton Simon, the defendants herein, have 
infringed upon the said letters patent and upon the exclusive rights 
of the complainants under the same by using the invention therein 
described and claimed, as alleged in said bill. 

That the complainants recover of said defendants the profits, gains, 
and advantages which the defendants have received or made or 
which have arisen or accrued to them from their infringement of 
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said letters patent by the use of said patented invention as aforesaid, 
and also the damages which the complainants have sustained 
thereby. 
That this cause be referred to William P. Fishback, Esq., one of 
: the masters of this court, to take proofs and to ascertain and take 
: and state and report to the court an account of the number of kegs, 
. barrels, casks, and other vessels which the defendants have pitched 
or heated for pitching by the use of said patented invention, and of 
+ the gains, profits, and advantages which the defendants have received 
or which have arisen or accrued to them from said infringement of 
said letters patent and use of said patented invention as aforesaid, 
and also of the damages which the complainants have sustained 
‘ - thereby; that on such accounting the complainants have the right 
to cause an examination of the defendants ore tenus or otherwise, and 
also the production of the books, vouchers, and documents of the 
defendants, and that the defendants attend for such purpose before 
said master from time to time as the said master shall direct. 


47 4. That afterwards, to wit, on the 23d day of March, A. D. 
1881, a stipulation was filed in said cause in the words and 
figures following, to wit: 


It is hereby agreed between the attorneys for complainants and 

defendants, respectively, in the above-entitled cause as follows: 
he First. That the-decree heretofore entered in said cause shall be set 
aside. 

Second. That the bill of complaint in said cause shall be amended 
by dismissing as to the comaininan John F. T. Holbeck, so that 
said cause shall stand and proceed in the name of Matthew Gottfried 
alone as complainant. 

Third. That within ten days of notice to said attorneys for defend- 
ants of said amendment an answer shall be filed therein, and that 
thereupon said cause shall abide the result, cause No. 6454, wherein 
Matthew Gottfried is complainant and Samuel D. Langtree et al. are 
defendants, pending in said court, and shall remain in statu quo until 
the determination in the circuit court of said cause No. 6454, and a 
similar interlocutory decree shall be entered in each of said causes; 
but any appeal to be taken shall be taken in each separately, the 
evidence taken in either cause prior to tle interlocutory decree to be 

| treated for the purpose of appeal as in both the cases, and a copy 
a thereof to be used for the record on appeal. 
Fourth. That the bill of complaint may be amended as above 
provided by withdrawing the bill now on file and filing a new one 
; as a substitute therefor. 
, Dated March 19, 1881. 
BANNING & BANNING, 
Solicitors for Complainants. 
PARKINSON & PARKINSON, 
Solicitors for Defendants. 
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48 5. That afterwards, to wit, on the 23rd day of March, A. 
D. 1881, an order setting aside said decree, etc., was entered 
in said cause in the words and figures following, to wit: 


On motion of both parties and in pursuance of the stipulation 
herein filed, it is ordered by the court that the interlocutory decree 
and reference to the master heretofore entered in said cause be set 
aside and defendants allowed to answer and take proofs the same as 
if such decree and reference had not been made. 

It is further ordered the bill of complaint in said cause be amended 
by dismissing as to the complainant, John F. T. Holbeck, so that 
the suit shall stand and proceed in the name of Matthew Gottfried 
as complainant, and that such amendment be made by withdraw- 
ing the bill now on file and filing a new one as a substitute there- 
for. 

Inasmuch as these matters are omitted from the transcript of the 
record made up by the clerk, we hereby agree that this stipulation 
and everything herein contained shall be attached to said transcript 
and made a part thereof. 

We also hereby stipulate and®agree that all stipulations as to mat- 
ters of fact appearing of record in this cause or in Gottfried vs. Cres- 
cent Brewing Company or Gottfried vs. Gaff and Langtree shall be 
considered and treated as applicable to any or all of said causes, and 
that the master’s renort, exception thereto, and all proceedings thereon 
as appearing in the transcript in said Crescent Brewing Company 
case, which were filed and had in all three of said causes in the 
court below, shall be treated upon appeal as if appearing in each of 
said transcripts. : 

It is further agreed that in case of a reversal of the decree by 

the Supreme Court in one or more of said three causes 
49 above named and an affirmance thereof in the other one or 

two, all the taxable costs of all three of said appeals, costs of 
making up the transcript, printing the records, clerks’ fees, &c., shall 
be apportioned equally—that is, one-third to each case, and paid or 
collected accordingly. 

It is further stipulated that the appellee waives the issuance of 
any citation and will enter his appearance in the Supreme Court in 


each of said causes. 
PARKINSON & PARKINSON, 
Counsel for Appellants. 
BANNING & BANNING, 
Counsel for Appellee. 
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Robert Clarke & Co., Printers, Cincinnati. | [ April, 1888. 


United States Supreme Court. 
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Matthew Gottfried. 
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Same. 


Hack & Simon 
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Same. 
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United States Supreme Court. 


The Crescent Brewing Company, 
Appellunt, 


S04.) vs. 


Matthew. Gottfried. 


Gaff and Langtree 


US. 


Same. 


Hack & Simon 


SOG. | vs. 


Same. 


BRIEF FOR APPELLANTS. 


STATEMENT. 


These are appeals from the Circuit Court for the Dis- 
trict of Indiana in suits for infringement of a patent 
granted Holbeck & Gottfried, May 3, 1864, for “ Improved 
Mode of Pitching Barrels.” The decrees below were in 
favor of complainant under the first and second claims of 
the patent, and the defendants have appealed. The claims 
in controversy are as follows : 


“First. The application of heated air under blast to 


- 
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the interior of casks by means substantially as described, 
and for the purposes set forth.” 

“Second. The use of a removable conductor, E, in 
combination with a furnace and blowing apparatus, ar- 
ranged and operated substantially as described.” 


The common method. of pitching casks, barrels, and 
kegs, for many years prior to this patent, had been by 
heating their interiors, and then applying pitch and rolling 
them. The patent purports to provide a new means of 
heating the casks, but not to otherwise alter the process of 
pitching, the successive steps remaining as before, viz.: 
first heating the interiors, then applying pitch, then rolling. 

Before these suits were commenced, there had been 
several decisions in suits brought against other parties 
under the same patent, where the present defenses were 
not exhibited, each of these decisions sustaining the patent 
on the assumption that the patentees were the first to heat 
casks preparatory to pitching by means of a blast driven 
through the ignited fuel, and that this constituted the essence 
of their invention. (See Gottfried v. Bartholimae, 13 O. G. 
1128; Same v. The Philip Best Brewing Co.,17 O. G. 675.) 

If these premises had been correct, it might be diffi- 
cult to question the soundness of those decisions. The 
present defendants have no occasion to do so. They have 
proceeded to show that just what those decisions held to 
be the invention covered by the patent, and upon which 
alone they sustained it, was the common method of pitch- 
ing casks in many breweries in this country long prior to 
the patent, and was also described in old German publica- 
tions. Upon these new defenses, the court in the first in- 
stance held the patent invalid for want of novelty. (See 
opinion, Gresham, J., stipulation at end of record.) Subse- 
quently, complainant filed a petition for a rehearing, with 
leave to take additional proofs. Defendants (following the 
practice sustained in Page v. Holmes Burglar Alarm Tel. 
Co., 18 Blatch. 118) demurred to this petition. Some 
months afterward, the court, without passing upon the de- 
murrer, reversed its former finding, still holding that, 
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“Complainant’s patent can not be sustained on the 
theory that they were the first to use a hot blast, from 
which the oxygen had been removed, in heating the in- 
terior of the casks for the purpose of pitching them,” 


and that Seibel had before 


“heated the cask with his machine for the same purpose 
by the application of a hot blast, which he deprived of its 
combustible properties by forcing it through and in actual 
contact with the fire in the furnace,” 


but finding that the patent could be sustained as for a new 
machine. A decree was entered accordingly, referring the 
‘auses to a master for an account. 

The appellants insist that there was no invention in 
substituting the machine shown in the patent for the Seibel 
machine; that the court in its later opinion disregarded, 
and apparently overlooked, the fact that other machines, 
identical in character with that of the patent, were old as 
a means of applying hot blasts of the same quality to the 
interior of receptacles; and that, when the use of this 
blast for heating before pitching was shown to be old, the 
substitution of one for another known means for applying 
the blast to the interior of the cask was not invention, but 
merely the selection of a known instrament for doing its 
known work in a known process; that the moment the 
use of the blast driven through the ignited fuel into the 
interior of the cask, to heat it before pitching, was shown 
to be old, and the patent construed as for the mechanical 
means of applying this blast, it was anticipated by other 
machines than the Seibel, which correspond with the pat- 
ent in every particular, including the use of the intermed- 
iate pipe to convey the deoxygenated blast from the fur- 
nace into the receptacle to be heated by it; that, if this 
had not been so, connecting pipes were so well known as a 
means of conveying heated air from the furnace into the 
receptacle where it was wanted (and, among other recep- 
tacles, into barrels and casks), that there was no invention 
in applying a connecting pipe to convey the hot blast 
from the Seibel furnace into a cask, or any other receptacle 
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where it was wanted, for the same purpose for which Seibel 
used it; that the court was in error in assuming that the 
Seibel machine was cruder or less efficient than that shown 
in the patent, as well as in assuming that there was any 
thing patentable in substituting for a crudely constructed 
old machine a better constructed old machine operating on 
the same principle, and applying the same character of 
blast; that, instead of this, the machine shown in the 
patent is so crude as to be practically inoperative, while 
the Seibel machine has been extensively used throughout 
the term of complainant’s patent, and is preferred by many 
brewers to the best modern embodiments of what is now 
claimed to be covered by this patent; that if the court is 
to disregard an anticipation which exhibits the entire pro- 
cess of the patent, worked by the same mechanical agents 
operating in thesume order, merely because the mechanical 
means are crader than those of the patent (where they are 
conceded to have been practically operative, and to have 
been inextensive use for many years), it must make the com- 
parison in respect to crudity between the old machine and 
that exhibited in the patent, rather than between the old 
machine and subsequent refinements upon what is exhib- 
ited in the patent; that the record shows that the patentees 
neither invented a new process of pitching, nor any new 
mechanical means for producing or applying the blast, nor 
discovered any new properties or effect in the agents used, 
but only exhibited a crude and imperfect illustration of an 
old process, and of known means for applying the deoxy- 
genated blast to receptacles haviug small openings. 

The court also overlooked the fact that defendants did 
not use the detachable pipe, E, which is made an element in 
the second claim of the patent, and that in other respects 
their machine, while unquestionably serving to perform 
the oflice of applying a hot deoxygenated blast, does not 
follow the Gottfried construction‘in any particular in which 


that is distinguished from the older machines used for the 


purpose of applying a similar blast, so that, if complain- 
ant’s invention relates to any improvements in the con- 
struction of the heating apparatus distinguishing it from 
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what preceded, the defendants have not infringed upon 
that construction. 

The first of these suits was brought just as the patent 
was about to expire. The defendants were not manufac- 
turers of or dealers in the machines in controversy. They 
had simply purchased and put into use a furnace or heater 
known as the Vogt machine (shown opposite page 147), 
which had been extensively on sale and in use since about 
1866, much, if not all, of that time with the full knowledge 
of complainant. Defendants had neither notice nor intima- 
tion that their right to use it was disputed until about the 
time suit was commenced. No suits were ever brought 
against manufacturers or dealers. Defendants had, in 
their answer, beside attacking the validity of the patent 
and denying infringement, pleaded an equitable estoppel. 

Upon the reference to the master, after a portion of 
the evidence had been taken, the complainant entered upon 
the record a waiver of profits and confined higclaim of re- 
covery to damages. The only question before the master, 
therefore, was the actual damages suffered by complainant 
by reason of the infringemeut. The Crescent Brewing 
Company was a corporation, succeeding to the business of 
Gaff & Langtree. The Vogt furnace (that charged to 
infringe), which had been put into use by Gaff & Langtree, 
was continued in use by the Crescent Brewing Company, 
and was the only furnace or machine used by either of these 
parties; so that the infringement complained of in these 
two suits consisted in the use of but one machine in the 
brewery first under control of Gaff & Langtree, and then 
under control of the Crescent Brewing Company. 

The only method of enjoying this franchise ever 
adopted or attempted to be adopted by the patentees, or by 
any one holding or claiming title under the patent, at any 
time during the term of the patent, was by selling the ma- 
chines with the unqualified right of using them, or licensing 
others to so sell them. In 1870 Gottfried (the present com- 
plainant) granted to Holbeck and bis associates or assigns 
the exclusive right under the patent at a royalty of ten 
dollars for each machine sold. This royalty was for Gott- 
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fried’s half interest, and was the valuation fixed between 
the two men who, of all men, would be most disposed to 
overestimate the invention. If doubled to cover the other 
half interest, it Would represent an exceptionally large 
royaity. After Gottfried had acquired Holbeck’s title, the 
license fee for the entire interest in the patent was fixed at 
ten per cent of the selling price, which, according to com- 
plainant’s testimony, made that license about thirteen dol- 
lars and fifty cents per machine on machines of the capacity 
of defendants. 

According to complainant’s evidence the gross profit 
per machine, at the rate fixed by the patentees long before 
the date of defendants’ infringement, was not over fifty 
dollars per machine. And no larger profit has ever since 
been received or demanded except in settlement of litiga- 
tion. 

Since the adjudications sustaining the patent the price 
has not been increased, or the mode of business changed. 
There was no evidence showing or tending to show that 
complainant had been injured or damnified by defendants’ 
infringement beyond the loss of the above.named royalty 
on the single machine bought by defendants from another 
manufacturer. The defendants, therefore, insisted that the 
damage suffered by complainants could not exceed the roy- 
alty, or at most the gross profit, which would have accrued 
to the complainant if the machine had been bought of him 
or his licensees at the rate at which they were selling. 
The master, instead of taking either of these as the basis 
of recovery, resorted to an imaginary royalty from each 
keg heated, amounting to about five hundred times the 
largest royalty ever asked in actual business dealing. This 
so-called royalty was concocted as follows: 

Pending this litigation, and just as the patent was 
about to expire, complainant, through his attorneys, under- 
took to manufacture a retroactive measure of damages by 
settling several suits against brewers who had only pitched 
a few kegs,for trivial amounts (always much smaller than 
the cost of a defense), and having them sign, as a part of 
this settlement, an instrament reciting that this payment 
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was made as a royalty at the rate of fifteen cents a. keg, one 
dollar a small cask, and one dollar and a half a large cask, 
for each time a keg or cask was reported to have been 
heated for pitching by their furnace. While these instru- 
ments recited that the parties who thus settled were to con- 
tinue to report and pay at that rate for the remaining 
months the patent had to run, none of them ever did so, 
except one, wh@ reported no kegs pitched. The trans- 
action was in each case simply ‘a settlement of litigation in 
which the complainant, acting through his attorneys who 
are conducting the present suits, exacted as a condition of 
settlement the execution of an instrument to be used as a 
measure of recovery against these defendants and others, 
against whom the so-called royalty was to be multiplied 
indefinitely. There was no other object in executing these 
instruments. Between the parties to the transaction, it was 
wholly immaterial whether the one or two hundred dollars 
paid to settle the pending suit was recited as a royalty on 
a certain number of kegs or called by its real name—a 
tribute extorted as a condition of stopping an expensive 
and troublesome litigation. ‘The number of kegs and casks 
to be reported and paid for was recited in the instrument, 
and did not necessarily include all or any large proportion 
of the kegs actually settled for, while the releases covered 
broadly all liability for past infringement. There were 
only six of these settlements made, all being for past in- 
fringement, and all but one in cases where suit for infringe- 
ment had already been brought. No person ever paid, or 
agreed to pay, or was asked to pay this royalty, except in 
settlement for infringement, and none of the settlements 
for infringement purported to be made on this basis where 
it would have amounted to any sum approximating the 
cost of defense. In neither of these six cases did the so- 
valled licensee make any payment for kegs pitched subse- 
quent to the one payment which discharged the past in- 
fringement. Complainant’s attorneys negotiated these 
settlements (Dep. Gottfried, p. 224, ans. 83-84). 
Complainant testified that the first settlement made 
on this basis was with Jung & Borchert, who had, the year 
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before, purchased a brewery with an infringing machine 
in it (Dep. Gottfried, p. 225, ans. 99, 100). This settlement 
was consummated April 24, 1880 (about a year before the 


patent expired, and a year.after the defendant, Gaff & 
Langtree, went out of existence). 
one hundred and sixty kegs were paid for, while a com- 
plete release for the past was given. No further report or 
payment was made under the so-called license. Having 


got the 


infringement, an 


In this settlement only 


~ dethar,g iv settlement of this 


thereby (according to the theory of the 


master’s report) established a measure of damages against 


all past infringers, 


Complainant proceeded to use this 


measure of recovery with such diligence that in just one 
month thereafter (May 26, 1880) he had on file, in the case 
of Gottfried et al. v. Schaefer, in the Cireuit Court for the 
Southern District of New York, the master’s report, find- ; 


ing that: 


“The complainants depend upon their license fees for 
their compensation from the said patented machine, and 
have an established tariff or rate of license fees for the use 
thereof, to-wit, a royalty of fifteen cents on every keg or 
vessel of less capacity than a barrel, and one dollar for 
each cask of less capacity than thirty barrels for each time 
that such kegs or casks are pitched.” 


To a master’s report obtained with such expedition 
there were, of course, no exceptions filed. It was promptly 


brought on for confirmation. 


It presented no error on its 


face, for, if its recital of facts were correct, the finding 
was legitimate, and the confirmation followed as of course. 
Care was taken to have the order of confirmation signed 


by a judge whose opinion on the merits of:such a ques- 


tion would be most weighty, and it having been signed by 
the Hou. Samuel Blatchford, a certified copy of it and the 
master’s report were at once put to service as a decision of 
controlling authority establishing the measure of recovery ‘ 


‘under this patent, and to those who did not understand 


that the question could not have been considered or passed 


upon by him under the circumstance of the record, it nat- 
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urally appeared decisive. Several other master’s reports 
of the same character, apparently copied from the first, 
were obtained in rapid succession and confirmed in the 
same manner, always without exception or any bona fide 
defense. | 

Thus equipped, complainant effected many compro- 
mise settlements, varying in amount according to the dis- 
position of the defendants or the influences that should be 
brought to bear upon them, but care was taken in all cases 
where the defendants had done any vonsiderable business 
to make no mention of the rate per keg which would be 
represented by the sum paid. The six instances before 
mentioned were the only cases in which this so-called roy- 
alty was referred to as the basis of settlement, and they 
represent an inconsiderable percentage of the settlements 
made. Complainant admits, in cross-examination, that no 
machine was ever voluntarily put into use subject to any 
royalty for its use (Dep. Gottfried, p. 225, ans. 101-1038). 

The master reported that these six settlements, and 
the master’s reports above referred to, established a royalty 
of fifteen cents a keg, to be multiplied by the amount of 
pitching done by these defendants, and assessed the dam- 
ages by reason of the use of the one machine employed 
by the defendants in the first two cases as $9,676.40, divi- 
ding it between Gaft & Langtree and the Crescent Brewing 
ing Company, which had successively used that machine. 
Hack & Simon had pitched but a few kegs, and the amount 
assessed against them was $700. 

The evidence had shown conclusively that the entire 
cost of pitching by hand (that is, in the manner practiced 
as far back as the art goes) would not exceed two cents a 
keg, if all the labor had to be paid for specially; that the 
cost of pitching by the best modern embodiments of the 
device in controversy was so nearly equal to that of pitch- 
ing by hand that many brewers had continued to use it 
from preference, when the Gottfreid machine was at their 
disposal without royalty, and some of complainant’s wit- 
nesses had returned to it after using the Gottfried ma- 
chine, while many others heated their kegs by steam 
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driven through a close coil in the furnace, like the old Da- 
vison & Symington machine; and that when the pitching 
was done by hand it was a kind of knitting work to be 
done at otherwise idle moments by the hands about the 
brewery, and so did not involve any such expense as would 
have warranted the brewery in paying even a fraction of a 
cent a keg for the privilege of using the Gottfried ma- 
chine. All the conditions were shown to be such as to 
negative the theory that the Gottfried machine could ever 
| have been put into use on terms more onerous than the 
| payment of the price of the machine. 
7 Complainant had called a number of witnesses to tes- 
| tify that they regarded the Gottfried invention as worth 
fifteen cents a keg, but none of these witnesses furnished 
any data upon which to compute any appreciable value for 
| it, while their cross-examination showed that many of 
| them had, after using the machine, returned to pitching by 
hand, and others had resorted to other methods of heating 
| the kegs and casks, older than the Gottfried patent, and 
| continued to use them in preference to the Gottfried. 

The value of the invention (if abstract or speculative 
value could ever be considered) had ceased to be a factor 
in the account by reason of the disclaimer of profits. The 
fallacy of these estimates is sufficiently shown by evidence 
taken in behalf of defendants, showing, upon definite data, 
the aggregate cost of pitching by hand to be not over one- 
tenth of this estimated royalty, and not appreciably more 
than when this machine is used. 
| The master disregarded the fact that there was no in- 
| stance where such a royalty had ever been asked or paid in 

the ordinary course of business, and that it had only in 

exceptional instances been referred to in settlements; that 
| there was no evidence tending to show that the complain- 
| ant ever could have realized such a royalty off of- any 
body; that it did appear aflirmatively that complainant 
: had voluntarily put the machine upon the market for un- 
| restricted sale for the whole term of the patent, as his 
only method of realizing upon it; and that the disclaimer 
of profits excluded any consideration of the value of the 


_ cost of pitching of defendants’ kegs by the oldest methods 
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invention, as distinguished from the actual loss inflicted 
upon defendants under the circumstances that existed. He 
put his award upon the ground— 


“First, that he has an established royalty or license 
fee at these rates, and that such royalty is fair and rea- 
sonable, and applicable to these cases; and second, that if 
he does not have such established royalty or license fee, 
the rate mentioned is reasonable and not above the fair 
actual value of the invention as appropriated by defend- 
ants.’ 


Defendants excepted specially to the findings of fact 
and the findings of law in this report. Upon the hearing 
upon exceptions, the court conceded that the master 
erred in finding an established royalty or license fee, 
but said, as the master had reported that he regarded such 
a rate of royalty as “a fair and reasonable rate for estimat- 
ing complainant’s damages,” he was not justified in dis- 
turbing his conclusion, “although the contrary evidence, 
standing by itself, is undeniably strong.” 

Neither the master nor the court mention any data 
upon which any such damages could be computed, or ex- 
plain how it was inflicted. 

Both the master and the court proceeded on the as- 
sumption that the only effect of the disclaimer of profits 
was to relieve complainant from the restriction which 
would confine him to actual profits computed upon definite 
data, and to substitute therefor a recovery upon the basis 
of a speculative valuation of the invention in the abstract 
never realized, or capable of realization, in actual business 
transactions. They wholly ignore the fact that, in order 
to make the value of the invention an element in measuring 
damages, it must be shown that the complainant was in the 
way of realizing that value, and prevented from real- 
izing it by the trespass. They also overlook the fact that 
any value, to be an element of recovery, must be founded 
upon definite computations, and not purely speculative. 
They treat as of no consequence the fact that the entire 


12 Statement. 


would not have been more than one-tenth the award, if all 
the labor had to be paid for extra, while the cost of pitch- 
ing where the furnace in controversy was used was so 
nearly the same as the cost of pitching by hand that no 
appreciable saving could be calculated. They refer to the 
fact that the only mode of enjoying the franchise ever 
adopted was by selling the machine outright, or licensing 
its sale on a royalty varying between thirteen and twenty 
dollars a machine, as if that could only be material as an 
estoppel, and assume that the complainant is entitled to 
whatever he asks for, without proof connecting it with 
actual damage suffered by him, unless the defendants estab- 
lished some estoppel by evidence as conclusive as would be 
required to convict of a capital crime. ; 

The contention of defendants has never been that 
royalty or profits on sales of machines estopped the com- 
plainant from recovering his actual damages, but rather 
that they measured the entire actual damages inflicted by 
the trespass. 

If, as the court says, these royalties or sales were not 
sufficieatly uniform in amount to constitute an established 
royalty, this might afford a reason why defendants, who 
were not privy to them, should not be bound by them, but 
the result would be that complainant, having failed to es- 
tablish any other measure of actual damage, could only 
recover nominal damages, not that the irregularity in his 
prices entitle him to recover, as damages from the use of 
one machine, a speculative amount bearing no relation to 
his actual injury and larger than the aggregate profit 
which he would have made by supplying every brewery in 
the country large enough to use such a furnace, on the best 
terms on which a sale was ever made. 

If defendants had not committed the infringement 
complained of, they must either have abstained from the 
use of a device of this character or have procured a ma- 
chine of complainant on the terms he was then asking. 
The assumption that they would have pursued the second 
of these two courses is the most favorable to complainant, 
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since it gives him the benefit of a sale which may have 
been due to the superiority of the infringing machine, or 
its cheapness, or the greater enterprise of the manufacturer, 
while if it be assumed that the defendants would have pur- 
sued the first alternative his damages are only nominal. 

Not only is there no circumstance to support the as- 
sumption that complainant has suftered other damage than 
the loss of the sale of the machine, the evidence, as well 
complainant’s as defendants’, absolutely excludes any such 
hypothesis. It is difficult to see where even a visionary 
imagination could find a starting point from which to de- 
velop the conjecture that the actual damages inflicted on 
complainant by reason of the unlawful use of one machine, 
on which his license fee was never more than twenty dol- 
lars, had been approximately ten thousand dollars, or a 
hundredth part thereof. 

The court, with some reason, criticizes the exceptions 
to the master’s report fis écessarily prolix, but this report 
contained in almost every sentence some misstatement that 
might be construed into a finding of fact or law, by a judge 
who had just come to the Federal bench, and who was un- 
accustomed to this class of cases, and therefore liable to be 
more than ordinarily influenced by the master. The mas- 
ter had (as more particularly indicated hereafter) stated as 
proved so many things of which there was no evidence, 
and so many others which were diametrically contradicted 
by all the evidence touching them, his errors had been so 
invariably in one direction, and his finding had been so 
enormously out of proportion to any possible damage suf- 
fered by complainant, that defendants were impelled to 
take superlative precautions against any thing that could 
be construed into acquiescence in any of the errors of the 
report. The extent to which an exception to the finding 
of the master would be treated as striking at his premises 
was not better settled by practice than the rule of law 
which limits the recovery of damages to those actually in- 
flicted by the trespass, and the tide which had burst 
through the latter might sweep away the former. 
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ASSIGNMENT OF ERROR. 


Appellants submit that the court erred— 

First. In finding complainant’s patent valid, whereas 
it should have found it invalid for want of novelty, and 
for want of patentable invention, and that it was antici- 
pated, among others, by the Seibel machine, Cochrane & 
Slate patent, Pewterer’s blast, Devaux patent, Davison & 
Symington patent, Hanbuch Fur Bierbrauer of 1854, Der 
Bierbrauer of 1861. | 

Second. In failing to find that complainant was es- 
‘ topped from relief in equity by reason of laches, and by 
long acquiescence in the sale and use of defendants’ and 
similar machines. 

Third. In failing to find that the alleged invention 
in controversy was not the joint invention of the pa- 
tentees. 

Fourth. In finding that the first and second claims of 
complainant’s patent, or either of them, were infringed by 
defendants. 

Fifth. In awarding damages on the basis of fifteen 
cents a keg for each keg pitched, whereas it should have 
found that complainant had shown no damages beyond the 
loss of the royalty, or at most, the profit which he was at 
the time receiving on the sale of machines. 

Sizth. In failing to find that complainant was not en- 
titled to more than nominal damages. 

Seventh. In overruling defendants’ exceptions to the 
master’s report, and each of them. 


ANTICIPATION. 


The patent relates to the means of heating the inside 
of casks, preparatory to coating them with pitch or other 
substances. It is not now claimed that there is any nov- 
elty in the heating of casks before pitching them. This 
was, long prior to the date of the patent, as much a mat- 
ter of course as heating iron before welding it. 

The means consist of a small fire box, with a blower 
driving a blast of air through it, and thence into the cask. 
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Judge Blodgett, in the Chicago cases, seems to have 
supposed that the patentees were the first to heat the in- 
side of casks for the purpose of coating them with pitch, 
ana speaks of having “ conceived the idea of coating the 
inside of a barrel with any substance that could be melted,” 
as if this was original with the patentees. He also speaks 
of the passage of the blast through the fuel, so as at once 
to supply the draft for combustion and deoxygenate the 
blast, as the distinguishing feature of the invention. Judge 
Dyer, in the Milwaukee cases, adopting both the theory 
and the language of the complainant’s expert, pronounces ° 
this deoxygenation of the blust “ the essence of the pat- 
entee’s invention.” : | 

Passing, for the present, the fact that neither the de- 
oxygenation nor passing the blast through the fuel is men- 
tioned in the patent, that, on the contrary, the construction 
shown in the drawing is such as to accomplish neither of 
these purposes, accepting, as their honors have done, the 
construction given the patent by complainant’s expert, and 
assuming the essence of the invention to be the forcing of 
a blast through the fuel, and applying the decomposed 
blast to the inner walls of the cask for the purpose of 
heating it preparatory to pitching, it is now shown by evi- 
dence of a conclusive character (and which complainant 
has not undertaken to rebut) that this very means had 
been commonly and extensively used for heating casks 
preparatory to pitching, in Cincinnati, St. Louis, and else- 
where, for many years prior to complainant’s patent; that 
it had been described in printed publications as early as 
1854; that it was effected by the same combination of me- 
chanical elements as in complainant’s patent, no more and 
no less; that the heating apparatus used by the patentees 
was in its entire organization old, and a common expedient 
for heating the interior of receptacles with small apertures, 
to which it was applied and upon which it operated pre- 
cisely as in complainant’s patent ; that the non-comoustible 
properties of the blast applied by it were fully known and 
described in patents and other publications ; and that the 
utility of a blast deoxygenated by being passed through 
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the fuel, for the purpose of heating the inside of casks pre- 
paratory to pitching, as well as the use of a blower to drive 
the blast through the fuel and thence into the cask, had 
been specifically set forth in connection with the descrip- 
tion of this.mode of heating casks. 

The more pertinent of these prior processes and ma- 
chines are as follows: 


Seibel Process and Machine. 


This machine was not before the court as antecedent 
to complainant’s invention in either Chicago or Milwaukee, 
and the language of the court in both those cases implies 
that they regarded it merely as one form of the invention 
covered by the patent. One of these machines used thirty 
years ago is in evidence as “‘ Complainant’s Exhibit Seibel 
Muchine.” It is fully deseribed as used in St. Louis 
and Cincinnati from the first of 1857 to the present date. 
(See depositions on pp. 183-143; also pp. 179, 182, 203.) 

It is a small furnace having a perforated pipe extend- 
ing the entire length along the bottom, which pipe was en- 
tered by a hose connecting with a blower by which the 
blast was driven through it, passing through the fuel and 
thence through the cask. The blower used originally, 
when there was no mechanical power convenient, was a 
blacksmith’s bellows. As the breweries have increased in 
size and introduced mechanical power, the ordinary rotary 
blower, the long familiar equivalent of the bellows, has 
been substituted, making however no difference in kind in 
the operation, and no difference in the mechanical combi- 
nation. 

The entire process of pitching when this machine was 
used as the heating apparatus was the same as that now in 
controversy, being first the heating of the cask by the ap- 
plication of a blast of heated and deoxygenized air, and 
second, the application of a coating of melted pitch. The 
pitch was sometimes applied after heating as described in 
complainant's patent, aud sometimes introduced before the 
heating. ° 

The combination of mechanical elements by which it 
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is accomplished corresponds both substantially and literally 
to the deseription and claim of complainant’s patent, and 
to the definition of the invention given by complainant's 
expert in the Milwaukee and Chicago cases, and by both 
Judge Blodgett and Judge Dyer. What they pronounced 
to be “the essence of the invention” is more perfectly 
shown here than in the patent. Here is “the application 
of heated air under blast to the interior of casks” by 
means of a blower forcing the free air through the furnace, 
where it at once stimulates combustion, and undergoes de- 
oxygenation, and thence passing it through an opening in 
the top of the furnace into contact with the walls of the 
ask, and thence out through a small opening left at the 
man-hole for the purpose as in the patent. 

The purpose was exactly the same as in the complain- 
ant’s patent, viz.: the heating of the cask. The purpose 
of heating was also the same, viz.: to prepare it for pitch- 
ing. The current of heated and deoxygenated gases pass- 
ing through the cask and out through the opening left for 
the purpose, expelled and excluded the atmospheric air just 
as in the modern Gottfried machine. It was all done with- 
out destroying the integrity of the cask, in other words, 
without removing the head. It was practiced with just 
such casks as are shown in the patent, and to which the 
patented machine is described and claimed as applied, and 
to which alone it was adapted. The process was much 
more perfect than it could be with a machine like that 
shown in the patent, where the air could not be more than 
harely warmed in passing through the furnace, and while 
taking the deleterious products of combustion with it, 
would not undergo any material deoxygenation. (See Dep. 
Prof. Judge, p. 205, ans. 3-4.) It can not be pushed aside as 
a mere crude experiment, for the evidence shows that it has 
been constantly used in most of the larger breweries to this 
day, and is now used by preference in pitching large casks 
by those who own a modern Gottfried machine, while it is 
admitted that not a single machine like that shown in com- 
plainant’s patent has been put into use. (See Deps. Lack- 
mann, p. 203; Moerlein, p. 179, ans. 1-15; Klotter, p. 178 ; 
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Stifel, pp. 189-40; Seibel, pp. 133-4; Gottfried, p. 74, ans. 
51.) 

This machine is adapted to apply a much more power- 
ful blast than the machine shown in the patent, where any 
rapid blast would not only throw off the loose “lid” that 
covers the furnace, but would, if this difficulty was 
remedied, quench the fire and introduce only cold air. 

‘The patentees state in the specification that they de- 
scribe only “one mode of carrying our invention into ef- 
fect,’ thus expressly disclaiming any limitation to the par- 
ticular kind of mechanism. They have not limited them- 
selves to any degree of heat or power of blast, or even in- 
dicated what degree of heat or power of blast they use. 
They have framed their patent to cover just such modes of 
heating casks us that practiced with the Seibel machine. 
Their expert has hitherto carefully framed his construction 
of the patent to cover this method, and the courts have, at 
the instance of complainant, adopted that construction. 
This would undoubtedly be held an infringement if the 
patent were valid.. The complainant has since the Milwau- 
kee suit brought suit for infringement where the defendant 
was and had been using no machine except the Seibel, and 
only dismissed that suit after the priority of this machine 
was proved. (See Dep. Lackmann, pp. 203-4.) He has also, 
since the Milwaukee decision, contended for a construction 
of the first claim covering a blast driven by the pressure of 
steam from a boiler through closed pipes into the cask. 
(See Dep. Complainant’s expert, p. 128, ans. 200-205.) 

In any construction of the patent every stage of the 
process is found here—the artificial blast, the passage 
through the burning fuel of the furnace, serving at once 
the purpose of supporting combustion and deoxygenation, 
the passage thence into the cask in which the pitch is 
placed, the contact with the walls of the cask serving to 
heat them preparatory to applying the pitch, the passage 
of the blast thence out through the man-hole of the cask 
and the subsequent application of pitch. Not one step 
and not one resultant is either omitted, added, or varied in 
its order. The change of location of the furnace from the 
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interior to the exterior of the inclosure to which its heat 


is to be applied dues not make a different process. A pro- 
cess must consist of a series of effects or of operations, 
each producing its distinct effect with reference to some 
ultimate result. The succession of effects or operations is 
the same whether the conduct of the heated gases from the 
fire to the pitch to be melted is measured by the extent of 
the walls of the Seibel machine above the fuel or by the 
length of a forty foot conduit pipe. The pipe is simply an 
idler so far as the process is concerned. It introduces no 
new effect other than a certain waste of efficiency by radi- 
ation. The Seibel machine is the more economical of the 
two because al! the heated gases are utilized without loss 
by radiation in their passage to the place where their heat 
is applied. It would give a larger result for the same 
amount of fuel. 

The use of a connecting pipe where the blast of a pipe 
wis to be applied at a distance from the furnace, or to an 
interior of small aperture was as familiar an expedient be- 
fore the date of this patent as the use of a spout to convey 
water, or of a belt to transmit power. 

But if it had been an entire novelty, if the patentees 
had been the first to discover that the heated gases could 
be conveyed to a distance from the furnace by means of a 
pipe, the introduction of such a pipe would not have con- 
stituted a new process of pitching, for no change would 
have been produced in the nature of the blast in its passage 
through the pipe, and no change in the character of the 
resultant. ‘The transposition of the furnace to a position 
external to the cask and use of a connecting pipe to con- 
vey the heat into the cask no more made it a new machine 
or new process than would the use of a connecting pipe to 
varry water from the mouth of a pump into a distant re- 
ceptacle. It was one of those expedients as common in 
mechanics as the substitution of a rivet for a screw. The 
use of this connecting pipe to convey the blast into casks, 
instead of other small receptacle, would no more entitle a 
person to a patent than the use of a connecting belt to con- 
vey the power of an engine to run a lathe for working 
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wood in ashop too small to admit the engine itself when 
the same connecting belt had been commonly used to run 
a lathe for working iron under the same circumstances. 

The subsequent exhibits show similar machines with 
the connecting pipe to convey the same blast into various 
receptacles for the purpose of heating them. 

There is not a mechanic of any intelligence that would 
not, the moment he had occasion to apply the blast of the 
Seibel machine to receptacles at a distance from it or of 
smaller aperture, resort to the ordinary connecting pipe as 
readily as he would provide a pipe to convey water to a 
distance from the pump, or a nail to secure two boards to- 
gether. This involves simply ordinary intelligence in 
adopting familiar mechanical expedients—not invention. 
The ‘change was resorted to, as a matter of course, the 
moment there was occasion to apply the blast to kegs. It 
was not necessary even to provide a pipe, for there were 
already in existence machines operating on the same prin- 
ciple as the Seibel, provided with the connecting pipe, used 
for heating receptacles of small aperture and capable of 
being applied without change to casks or kegs, such, for 
instance, as the Cochrane & Slate and the Pewterer’s 
blast. 

It should be noted that complainant has no claim for 
the application of this mode of heating to kegs. His claim 
is specifically for heating casks—the same to which the 
Seibel was applied. While if the application of this blast 
was novel, the claim might be construed as including kegs, 
it can not be construed as limited to kegs for the purpose of 
avoiding anticipations. Kegs are not mentioned in the 
patent, and probably for the same reason that the Seibel 
machine was not earlier applied to them, viz., that there 
was not at the time enough pitching of kegs to make it 
worth while to warrant the expense of keeping a machine 
forthem. The little pitching of kegs that was done then 
could be done without any outlay in the otherwise idle 
time of the workmen. (See Deps. Moerlein, pp. 179, 180; 
Lackman, pp. 203, 204.) The use of kegs for shipping beer 
on such a scale as to warrant the expense of a blast furnace 
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for the purpose of heating them is of recent date, and the 
moment there was occasivn for such a furnace any foundry 
man of ordinary intelligence could supply it from his 
knowledge of the prior art. 

Complainant’s expert, Prof. Haines, who had stated 
the essence of the invention to consist in “the use of 
heated gases in pitching the interior of barrels,” was ex- 
amined in rebuttal after the evidence as to the Seibel ma- 
chine was taken, but neither this nor the Pewterer’s blast, 
nor the Cochrane & Slate, nor the extract from Der Bier- 
brauer, were submitted to him. 


Cochrane & Slate Patent of 1850. 


This exhibit was not before either Judge Blodgett or 
Judge Dyer, and their opinions imply that if it had been, 
it would have effectually disposed of complainant’s patent. 
The drawing is opposite page 160, and the specification on 
page 157. It corresponds more closely to complainant’s 
machine as it is used, and to defendant’s machine, than 
does that shown in complainant’s patent. It shows a ma- 
chine mechanically identical in construction and mode of 
operation with the Gottfried as always used, that is, with 
the blast passing through the fuel and a pipe extending 
from the furnace into the interior of the flask, to be heated 
through which the blast of hot air is conveyed into that 
interior. It is shown as used to apply the hot deoxygen- 
ized blast to the purpose of heating the interior of pipe 
molds or flasks instead of casks, but the operation is ex- 
actly the same in either case, and the purpose the same, 
viz., the heating of the inner wall of the receptacle to 
which the blast is applied. The necessity for avoiding 
combustion is much greater in case of the mold than of the 
ask, for the black-wash with which it is coated is much 
more liable to burn than the wall of the cask, and any ig- 
nition of it is ruinous. 

Here is the Gottfried machine, simple and bare, more 
perfect in its mechanical structure, but unincumbered by 
any additional feature, doing the same work in the same 
way, and requiring no change in size, form, or arrange- 
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ment when applied to casks instead of flasks. The pur- 
pose of the machire is identical in both cases, that of heat- 
ing the interior of small receptacles to which it is applied. 
The process of heating is the same. What the ultimate 
purpose of heating is makes no difference either in the 
mechanism or the process of heating. The subsequent ap- 
plication of pitch is not any part of the complainant’s in- 
vention. It is precisely the same as it was when other 
methods of heating were used. It is not even described 
in his patent. If a heating apparatus is old, but has only 
been used for melting iron, a patent can not be sustained 
for using it to melt copper, which has been before melted 
by other apparatus applying the same quality of heat, and 
it makes no difference that the object of melting the iron 
is to make it into nails, and the object of melting the cop- 
per to make it into coin. A patent can not be sustained 
for applying such apparatus to heating any substance to 
which it can be applied without substantial change of 
structure. If it is used in some operation in which heat 
has never been used before, and accomplishes a result 
that is in itself new—not merely new as obtained by the 
use of that particular heating apparatus—there may be a 
patent for the new resultant, or for the use of heat in ef- 
fecting the resultant, but that patent must stand or fall 
upon the novelty of the resultant, or of the use of beat in 
the process, entirely apart from the particular heating ap- 
paratus from which the heat is obtained. A patent can 
not be supported for applying an old heating apparatus, 
that has hitherto been used to apply heat to the interior of | 
bodies remote from itself, to heating the interior of other 
bodies remote from itself, to which it is applied in the same 
way as heretofore, by calling that use of the old machine 
a@ new process, any more than a patent can be sustained 
for applying a particular shovel, that has hitherto been 
used only for shoveling sand to shoveling wheat, by call- 
ing it the process of moving wheat by the particular 
shovel. 

Judge Gresham held that this machine would require 
“ material changes in its construction or arrangement ” to 
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enable it to perform the office of complainant’s furnace ; 
but the only change required is to make the mouth of the 
exit pipe of proper size to fit a cask instead of adapting it 
to enter a flask. A greater change in the pipe shown 
in the Gottfried machine was required to the pipe of de- 
fendant’s machine, which was adapted to the bung-hole 
of the kegs instead of the man-hole of casks. 

The Cochrane & Slate patent anticipates and inval- 
idates complainant’s patent, however construed, unless the 
court adopts the proposition that substituting for one ma- 
chine in common use for applying a heated blast to the 
interior wall of one kind of a containing vessel another 
machine in common use for applying a blast of the same 
properties to the interior wall of another containing vessel 
is a patentable invention. 

This is asking the court to go not merely further than 
any decision as to patentability has ever gone, but further 
than any speculation as to patentability has ever gone. 
Judge Lowell, in Moffitt v. Rogers, 8 Fed. Rep. 147, admit- 
ting that some of the authorities have speculated about the 
patentability of the application of an old machine to a new 
use, says he can find no case where such application has 
been held patentable, The speculations have been confined 
to the possibility of some application of an old machine to 
a use so utterly unanalogous to that to which it has been 
put, or analogous machines have been put, that the new ap- 
plication would in effect give to the machine a new mode 
of operation so different in kind as to make it practically a 
new machine, and, as Judge Lowell says, no instance has 
been found by any court sufficiently remote to answer the 
test. 

It is noticeable in this connection that while the com- 
plainant examined both his experts in rebuttal after de- 
fendant’s expert had testified that the Gottfried machine, 
as recited in the first and second claims, was fully antici- 
pated by the Cochrane & Slate patent, and while in this 
examiration they. submitted to his experts all the other 
patents and exhibits referred to by defendant’s expert, they 
avoided interrogating either of their experts about this 
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Jochrane & Slate patent. Defendant’s evidence on this 
point therefore stands entirely unrebutted, and in effect ac- 
quiesced i in. It would seem that after the positions they 
had taken to avoid the Seibel machine, in its effects upon 
the process, complainant’s experts felt they could not con- 
sistently deny that this Cochrane & Slate patent fully met 
the case. 

The discussion of the proportion of pipes shown in 
“ Cochrane & Slate,’ or the degree of pressure given the 
blast in either this or the Seibel machine, hardly requires 
notice. 

Enlargement or diminution of parts of a machine to 
give a relative increase or decrease of strength or efficiency 
is not invention, but the exercise of ordinary judgment or 
mathematical computation. Patentees seldom show in 
their drawing the exact scale on which they construct their 
machines. It is sufficient if they show generally the plan 
and mode of operation. 

Every mechanic looking at the Cochrane & Slate draw- 
ing would understand that the entrance pipe was to be of 
any size that was most convenient, and would understand 
that the blast could be increased to any desirable degree by 
a corresponding increase of pipe and power, just as readily 
as if it were stated on the face of the patent. 

Such increase makes no change in the character of 
the organization, the character of the blast. A single 
black line, showing the position of the blast pipe, would 
have answered the purpose of the patent as well as a pipe 
on the exact scale intended to be used. The drying of 
molds, for which this machine was used, requires more heat 
than is needed for pitching. 

Unless the mode of operation is dependent on the size of a 
particular element, the size shown is immaterial. 

The intensity of the beat is not lessened by diminish- 
ing the size of the exit pipe ; rather the contrary. All the 
air pumped into the furnace, and no more, will pass into 
the cask or flask, whatever the size of the exit pipe. If the 
exit pipe in “ Cochrane & Slate” were made one-tenth of 
the size shown, not one particle more heat, or “heated 
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gases,” would pass into the cask or flask than with the 
pipe its present size, aud they would not be a particle more 
effective for heating the cask. It is the proportion between 
the ignited fuel through which the heat passes and the size 
of the flask or cask into which it is discharged which (to- 
gether with the rapidity with which the blower is worked) 
determines the amount of heat applied, not the size of pipes 
through which the heating agent travels; and whether we 
take ail the conditions as shown in complainants’ patent, 
or take defendants’ machine as applied to a cask of the size 
upon which complainant claims to have experimented with 
“ Der Bierbrauer,” the proportion is largely in favor of the 
Cochrane & Slate patent as applied to the flask shown. 

Complainant bas not a patent for any particular degree 
or energy of blast; the patentees have not even specified 
what degree they use. This is left entirely to the judgment 
of the mechanic, based upon his previous knowledge. If 
the patent were capable of being construed and sustained 
as for the particular proportions of parts, or the energy of 
the blast applied, no defendant uses those proportions. The 
etticiency of defendants’ machine is due to featuras which 
it does not possess in common with complainant’s. It has 
copied no change from prior machines which originated 
with the patentees. 

The only implication which complainant’s patent con- 
tains as to the force of blast applied is in the fact that it 
shows a loose cover on top of the furnace which any thing 
beyond a very gentle propulsion of the air would throw 
off; that the brick furnace has no suitable lining or easing 
to resist high pressure; and that the fire isin a position 
where any considerable pressure would drive the air 
through without heating it. 

Either “Cochrane & Slate,’ “ Seibel Machine,” or 
“Der Bierbrauer,’ would apply without change, a blast 
more powerful than would be necessary to throw off the top 
to this furnace, and evidently more powerful than was con- 
templated by the patentees. 

The adoption, long after the date of the patent, of the 
improved blower since invented by Roots (See dep. Gottfried, 
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ans. 52-54, p. 74), the reconstruction of their furnace, with 
a shape and arrangement of pipes which give it a much 
greater efficiency, and adapted by its material and other- 
wise to stand great pressure, does not entitle the patentees 
between their present machine (all of it borrowed or stolen 
from others) and older machines operating on the same 


to invite a comparison in degree of mechanical efficiency 


principle, and then claim a patent for a particular degree of 


efficiency thus obtained. 

If size, proportion, or arrangement of parts is the test, 
or if any thing relating to the mechanical construction or 
even the essential properties of the machine is to be the 
test,-defendants have copied the “ Pewterer’s blast,” not 
the Gottfried & Holbeck machine. 


Pewterer’s Blast. 

This exhibit is an extract from Tomlinson’s Cyclopedia 
of 1854. ( See p- 169 and drawing opposite p- 170.) It, like 
all thous far referred to, appears for the first time ip this 
record. One witness was called in the Milwaukee gase to 
prove the use of such a machine, but the court rejected it 
solely on the ground that the testimony of one man abouta 
use placed in his early childhood was not sufficient to prove 
it, leaving thé implication that if proved it would have con- 
stituted an anticipation. It is now proved beyond contro- 
versy. The Cyclopedia contains a small engraving as well 
as a description of the machine. It is so exactly like de- 
fendant’s machine that it would seem to have. served as a 
model from which it was built. Its mode of operation as 


well as its structure is the same. It is described as made of 


cast iron and as used for the application of the same blast of 
hot air through the fuel to the melting of the mixture of 
rosin and oil used for soldering. For this purpose the 
nozzle would be inserted into any small aperture where the 
blast was wanted. The mixture of rosin and oil to which 
it was applied was an inflammable substance and required 
to be melted by a high degree of heat. Mr. Knight, who 
was familiar with its use, states that it could be used for 
pitching kegs without any change whatever. (See p. 199 


and p. 204, ans. 8.) 
. 
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It is much nearer the size of defendant’s machine than 
is the Gottfried. In practice the defendants use a more 
powerful blast to correspond to the greater amount of work 
to be done. They have enlarged the machine and propel 
their blast by a blower adapted to a larger machine, as 
Gottfried has himself, according to his testimony, adopted 
for the last twelve years a modern blower that does much 
better work than that shown in his patent. But this en- 
largement and increase of efficiency is not by the adoption 
of any thing invented by Gottfried & Holbeck. It is a 
mere incredse of scale or degree without change of method. 
(See Phillips v. Page, 24 How, 164, and Smith v. Nichols, 21 
Wal. 112. 

Handbuch fur Bierbrauer, 1854. 

This exhibit is found on page 170, and translated on 
page 183, and illustrated opposite page 187. (See also page 
182.) 

It is a publication in 1854, describing the use of a ma- 
chine for heating casks prepatory to pitching, similar to 
the Seibel, with the addition of an Ohm cask, to give uni- 
formity to the blast. It points out specifically the fact that 
by this method all danger of fire in the -eask, and all in- 
convenience in removing the head of the cask, is avoided, 
and isa more perfect approach to the process than that 
illustrated in the Gottfried patent. This exhibit was not 
before either Judge Blodgett or Judge Dyer. 


Davison & Symington Patent, 1843. 

This patent shows literally the application of heated 
air under blast to the interior of barrels for heating them, 
the furnace being located exterior to the barrel, and the 
blast entering the bung-hole through a removable pipe. 
The blast is driven by a rotary fan. (See drawing oppo- 
site page 162, and specification, page 159.) 

While this machine has every feature specified as es- 
sential in the complainant’s patent, and it seems impossible 
to give any reasonable construction to the statement in the 
specification that the machine described is only one mode 
of carrying out the invention that does not include this 
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machine, it is not claimed that this deoxygenizes the blast. 
It is the first one of the exhibits referred to which does 
not; and it is the only one of them which was before 
Judge Blodgett.- It was this, and the ingenious theory 
of complainant about deoxygenation, that led him to look 
to the process of decomposing the blast by passing the 
free air through the fuel as the invention covered by the 
patent, in spite of the fact that the patentees did not dis- 
tinguish this feature, and did not introduce into their 
patent any thing that would suggest to others that it made 
any difference whether the blast passed through the fuel so 
as to be discomposed. That the complainant and his ex- 

‘ pert have treated the machine using closed pipes with no 
access to the fuel as within their patent, is shown by 
some extracts from the record of a recent suit by them on 
this patent, where the alleged infringement consisted in 
the use of such pipes. (See pp. 128-9.) 

The quality of the blast applied by the Davison & 
Symington machine, when simple air was used, would cor- 
respond more nearly to that applied as shown in the 
drawing of complainant’s patent, where it is not deoxy- 
genated, and also to the language of complainant’s claim, 
than the blast now used by either complainant or defend- 
ants. 

The Davison & Symington patent states that: 


“ When a very high temperature is found necessary 
to purify the casks from every perceptible taint or must, or 
charr, or other bad odor, it may be found useful to intro- 
duce along with, or in addition to the hot air, a small quan- 
tity of steam.” 


Complainant’s expert seems to have misled the court 
in Milwaukee, in supposing that this implied that the 
heat was never to be used above a temperature of 212 F. 
The implication is exactly the other way. Steam 
while never at a temperature 9 less than 212 may be car- 
ried to a much higher temperature, and is a common 
means of preventing combustion where an intensely hot ° 
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blast is applied. If it were not desired to carry the blast 
above the temperature of steam, there would be no ocea- 
sion for the coil passing through the furnace. 

The apparatus commonly used in the large breweries 
of St. Louis for heating casks preparatory to pitching, 
also used in large breweries of Chicago. ‘ius - a coil 
of closed pipe passing through a furnace, through which 
steam is driven into the kegs. (Dep. Schlossten, p. 135, x-4. 
1, r. d. 1,2; Lemp, p. 136, x-q. 1-4; Stifel, p. 140, x-q. 1-3; 
Anthony, p. 142, a. 2, x-g. 1-2; Gottfried, p. 234, a. 176-7.) 

Seib was called as a witness for complainant to prove 
the utility of the Gottfried machine. He testified to hav- 
ing made a test, and pitched eight hundred kegs, with six 
men, in one day, leaving it to be inferred that he used the 
Gottfried machine for this test. On cross-examination, 
he was asked what kind of a machine he used in making 
this test, and had to admit that it was not a Gottfried 
machine, but the machine using the superheated steam ; 
that, in the Seib brewery (the largest in Chicago), where they 
had formerly used the Gottfried machine, they had thrown it 
out and taken instead this superheated steam machine, and 
were now doing all their pitching on the latter machine. 
(p. 260, x-q. 35-39.) This was after Gottfried’s patent ex- 
pired, and was the strongest expression of preference for 
the coil machine, which had Lewg been in general use in 
St. Louis. 

There can be no doubt but that the Davison & Syming- 
ton machine would apply a hotter blast than the Gottfried, 
if the latter were constructed as..shown in the Gottfried 
patent. : 

The Davison & Symington patent also says : 


“Though we have spoken of atmospheric air as that 
which is heated and driven in rapid currents into contact 
with the casks, vats, and other vessels to be cleansed, puri- 
fied, and sweetened, we do not limit, ourselves to the use of 
such air alone, but claim a right to the use of any other 
sort of air which, being heated and driven in rapid cur- 
rents as aforesaid, will produce the like effects.” 
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But whatever construction is put on complainant’s 
patent, this Davison & Symington patent is very significant 
in this—the application of a heated blast driven through 
the fuel to the interior of casks for the purpose of pitching 
them is now shown by the Seibel machine to be very old. 
The only novelty the complainant now claims is in the 
location of the furnace exterior to cask and the connection 
of it therewith by means of a pipe adapted to enter it. 
This relative location of the furnace and cask, and use of 
a removable pipe to conduct the blast into the cask being 
old where one kind of blast was used, it can not be claimed 
that the use of the relative location and mode of connection 
with the other blast is any more patentable invention than 
would be the application of a spout to convey water from 
a suction pump to a receiving cask, which had before been 
used to convey water from a chain-pump to the same cask. 

The purpose and advantage or disadvantage of this 
external location and mode of connection is precisely the 
same when one kind of blast is used as when the other is 
used. 

The Davison & Symington machine is adapted to apply 
the blast to the interior of barrels and kegs which have no 
man-hole. In this respect it is like defendants’ machine 
and unlike complainant’s, which is only adapted to the 
man-hole of large casks. 


Devaux Patent of 1835. 


There are a multitude of exhibits showing that the 
application of a rotary blower to drive a blast of free air 
through a furnace and thence through a conducting pipe 
into the inclosure in which the heated blast was to be ap- 
plied was one of the common expedients for applying in- 
tense heat, used for a great variety of purposes, all capable 
of application to the purpose of heating the interior of 
casks. , 

The Devaux patent (see drawing opposite p. 168, and 
specification, p. 164) shows a free blast driven through the 
furnace and thence through a movable conduit pipe for 
heating purposes. The construction and operation of this 
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machine is identical with the complainant’s (assuming that 
the complainant’s passes the blast through the fuel), having 
only an additional and entirely independent provision to 
admit of feeding the furnace without stopping the blast. 

The patent specifically points out, as the complainant’s 
does not even suggest, the advantages of this method of 
applying the hot blast, as first, that the blast itself supports 
the combustion in its passage through the fuel; second, 
that it is itself decomposed in its passage through the fuel ; 
and, third, that the pressure of the blast forces the result- 
ing heated gases or products of combustion onward through 
the exit-pipe to where it does its work. The furnace, the 
process and the resultant are the same Judge Blodgett as- 
sumes to have been original with Gottfried & Holbeck 
This patent was not before Judge Blodgett. 

Complainant seeks to explain it away by the fact that 
it contained a supplemental provision for feeding the fur- 
nace without arresting the blast. This supplemental ar- 
rangement does not in the least alter the operation of the 
machine. Except while the furnace is being fed with fuel 
it possesses no function whatever, and then an independent 
one, namely, that of enabling it to be fed without inter- 
rupting the blast. 

If a mill is shown in a prior patent as having an auto- 
matic feed no patent can afterward be sustained for the 
same mill minus this automatic feed, the operation of the 
remaining parts being the same as before. 

Prof. Haines, complainant’s expert, thinks this machine 
would not answer the purpose of Gottfried & Holbeck, be- 
cause the air is compressed, and therefore would not be 
thoroughly deoxygenated. It is not compressed in any 
other sense than any air driven by artificial means is com- 
pressed. The air is nowhere confined, its course is free 
and continuous, the chamber through which it passes is 
only a part of its conducting pipe. There can be no ma- 
terial compression. Aside from the fact that the air has un- 
interrupted passage this is further shown by the fact that 
it is intended that a man shall enter the chamber A for the 
purpose of feeding the furnace while the blast is on, which 


82 Anticipation—Devaux Patent. 


would be impossible if there were any considerable com- 
pression. ‘There would be quite as much compression of 
air with defendants’ machine where the blast is forced 
through the conveying pipe. 

It is a curious commentary on the value of experts’ 
Opinions on such points that Prof. Haines, one of com- 
plainant’s experts, is positive that the slight retardation of 
the air in the Devaux machine would prevent its being de- 
oxygenated for the sufficient purposes of pitching, while 
Mr. Graham, his other expert, is equally positive that the 
absence of any retardation of the air in the Seibel furnace 
would prevent its being deoxygenated sufliciently for the 
purpose, and ignores the fact that in the construction 
shown in complainant’s patent the air is not forced through 
the fuel at all. In either case the effect of the retardation 
would be compression. 

It is especially far fetched for the complainant to lay 
such great stress upon the imperceptible effect upon the 
deoxygenation produced by the irregular channel of the 
Devaux blast, when deoxygenation is never suggested in 
his own patent, and the only arrangement of his machine 
shown, that by which he must stand or fall, is such as to 
almost, or quite, completely avoid deoxygenation. 

There is no patentable invention in taking the Devaux 
machine, organized exactly as shown in his patent, and 
simply dropping off his provision for feeding the furnace. 
This subtraction making no difference in the relation or 
operation of the machine that remains. But if the pre- 
posterous theory of the expert were to be adopted upon 
this point, the Cochrane & Slate patent, as well as the 
Pewterer’s blast and the Seibel machine, applied the blast 
through a pipe of even diameter with no bulge or chamber 
in its course, and no provision for feeding during the 
operation, 

The Devanx patent is referred to partly as showing 
how common machines of this character were, and partly 
as showing that they were recognized and described in 
published patents as possessing the several advantages 
upon which Judge Blodgett lays stress as the distinguish- 
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ing novelty and merit of complainant’s patent, the utiliza- 
tion of the same blast for supporting combustion and 
applying a continuous current of heated gases, the de- 
composition of these gases in their passage, and the con- 
veyance of their resulting gases by the pressure of the 
blast into the receptacle where they were to act as heating 
agencies. Whether this was, or was not, the best kind of 
a blast to apply to blast furnaces is immaterial,’as it is be- 
yond dispute that it was a perfectly operative and success- 
ful machine for applying such a blast. It also illustrates 
the fact that connecting pipes were known means of con- 
veying such a blast into the place where it was desired to 
apply it, and shows an adjustable pipe used for this 
purpose, 
Der Bierbrauer, 1861. 

This is a publication not before the court iu either 
Chicago or Milwaukee. It is found on page 225 of the 
record. 

All the defendants’ exhibits hitherto referred to, long 
antedate this publication, and it is therefore to be read in 
the light of the art as shown by them, though its language 
is so unmistakable that it could not, in the absence of all 
these exhibits, fail to convey to any mechanic of average 
intelligence the description of complainant’s machine in 
what is now claimed as its most approved form. 

This extract describes five different methods of heating 
barrels, beginning with methods for applying a low degree 
of heat, and passing to cases where the “ burning air” is 
to be drawn from a pit furnace, and driven through the 
barrel by means of a fan blower, driven by convenient 
power. The fifth, on page 229, is the section especially 
referred to. This machine, as it is understood by Mr. 
Knight, is shown on page 201 of the record. It com- 
pletely meets complainant’s patent. 

There can be no dispute as to what a pit or shaft fur- 
nace is, or as to what a rotary fan is, or as to how it would 
be arranged to “ blow through the vessel.” 

Complainant’s expert endeavors to import into this 
fifth section the description of the close hot room, in which 
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the barrels are described as dried in one of the other sec- 
tions. This is not only entirely gratuitous, but is ex- 
pressly excluded by the mention of the door at the side of 
the furnace to admit “ cold air.’ This would be absurd if 
the furnace was used in a hot room into which it was dis- 
charging its heat, as the air admitted would be the same as 
that it was discharging. 

Complainant’s expert thinks this machine would not 
work, because with this arrangement of the fan you would 
only get a blast equivalent to atmospheric pressure. 

Atmospheric pressure would be sufficient to burst a 
machine like that in complainant’s patent all to pieces. 

The arrangement shown in the patent could never 
give a pressure quite equal to atmospheric, even if it were 
strong enough to stand that pressure. 

Whichever side of the furnace the blower is placed, it 
is only fed by atmospheric pressure. 

The arrangement described in the extract is slightly 
the more efficient of the two, and the two arrangements 
are as familiarly interchangeable as running a locomotive 
backward instead of forward. | 

It takes not a particle more pressure to drive the blast 
down through the pit furnace than up through the defend- 
ant’s, or through the Gottfried, if it is used, as they claim 
it always is, with the coke piled to the top. 

Indeed, the direct course of the blast through the pit 
furnace makes the same blast more effective. 

The expert who relies so confidently upon the assump- 
tion that a blower which is only fed by the atmospheric 
pressure would not be equal to the occasiou, admits on 
cross-examination that be don’t know but it would be more 
effective arranged us in Der Bierbrauer than as arranged 
in complainant’s patent. 

Prot. Judge’s testimony on this point fully covers the 
ground. (See p. 206, ans. 5.) 

Complainant’s expert also thinks that the fact that the 
description states that in certain contingencies the door to 
the ash-pit may be open, and that this would allow a por- 
tion of undecomposed air to enter, is fatal to this exhibit. 
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The description shows that the door is intended to be 
kept closed except when it is desired to introduce cool air. 

This of itself shows plainly, both that the apparatus 
is understood to be capable of applying a very high degree 
of heat, and that the burning air, or products of combus- 
tioff, are in its ordinary-operation carried into the casks. 

Complainant’s counsel have introduced, in the way of 
leading questions, to which this witness says yes, a theory 
that this machine woald not work because it is to be used 
in a close room, where no air would have access to the 
furnace to feed it. 

To this we have to say, that the assumption that it is 
used in'a close room is entirely gratuitous, as the close 
room is described as used in another method of heating. 

Second, that if there was nothing in the description 
specifically pointing out that the blast was to be fed by 
free air, this is sufficiently implied in the statement that a 
blast is used. No mechanie has to be told that a rotary 
fan must have access to free air to be operative. 

Third, that it is distinctly stated in that part of the 
description which refers to the use of the pit furnace in a 
close room, that there must be a channel to supply outside 
air. 

Fourth, the method of the opening of the door at the 
side of the furnace to let in “ cold air” shows conclusively 
that the furnace was not used in a close room. 


Not even a new use for an old machine. 


The exhibits already referred to show clearly that the 
patentees neither invented a new process nora new ma- 
chine, nor any new combination of co-operative elements, 
nor put an old machine to any different kind of work than 
that which. it had before been used for. Every element of 
the process is found accomplished by the same agency and 
producing the same result in the Seibel machine as used 
long before the date of complainant’s patent, and the. re- 
sult is produced for identically the same object. The same 
process, so far as the several operations performed by the 
machine and the immediate result produced are concerned, 
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is also found in the Cochrane & Slate patent, the Pew- 
terer’s blast, the Devaux patent, and the extract from 
Der Bierbrauer of 1861, and Handbuch der Bierbrauer, 
1854. 

The effect of such a furnace in decomposing the air is 
specifically stated in the Devaux patent and in Der Bier- 
brauer of 1854. 

The arrangement of the furnace without, and convey- 
ance of the blast from it by means of a connecting pipe, 
produces no difference in the process or result, is shown to 
be a perfectly familiar and obvious expedient wherever the 
blast is to be applied at a distance from the furnace, or 
where it is to be applied to an interior having a limited 
aperture, and is shown to have been a common expedient, 
not only for beating the interior of other receptacles, but 
for heating the interior of casks and barrels. 

Machines corresponding in every material feature to 
the complainant’s, and capable of application without 
change to the same purpose, are shown to have been com- 
monly used for the same class of work Jong before this 
patent, and the properties of the resulting blast are fully 
pointed out. 

It is only the use of the intelligence of a well-informed 
mechanic in selecting one out of the existing machines or 
existing tools for the kind of work he has in hand. The 
well established doctrine that the application of an old 
machine to a new use is not patentable, is not to be avoided 
by calling it some other name, such, for instance, as “ the 
process”’ of doing the particular work “by means of” the 
particular machine, or “the combination” of the old ma- 
chine with the new subject-matter upon which it is put to 
work. This doctrine strikes at the substance, not the mere 
verbalism. It is not to be evaded by any play on words. 

There may be a new process where only old machinery 
is used, and there may be a new combination where only 
old elements are used, but in the first instance the process 
must be new in the series of effects produced, not simply 
in the use of one rather than another of existing machines 
for producing either of the particular effects, and in the 
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other case the combination must be of elements organized 
to co-operate for the production of a single effect, not sim- 
ply the combination of an old machine with the passive 
subject-matter upon which it operates to do its ordinary 
work. 

A pump which has only been used to pump water may 
be much more eftivient, convenient, and economical than 
any which has been used to pump petroleum, but the ap- 
plication of it to the pumping of petroleum can not be 
made patentable by denominating it “ the process of pump- 
ing petroleum by means substantially as deseribed for the 
purpose of using it as a fuel,” or “the combination of the 
pump constructed as described with a petroleum well for 
the purpose set forth,’ the pumping of petroleum for this 
purpose by other constructions of pumps beiug old. 

There is not a new process, for pumping petroleum is 
old. There is not a new machine, for the pump is old as 
a pumping agent. It has the same kind of advantage over 
other pumps when used for pumping petroleum that-it has 
when used for pumping other liquids. It has no other 
kind of operation when applied to petroleum than it pos- 
sessed in its former uses. There is only the application of 
an old machine to a new use which it serves by virtue of 
the same properties which it possessed in its former use. 
It is not patentable, and no artifice in framing or constru- 
ing the claim for it can make it so. 


NO NEW USE OF THE BLAST. 


Complainant has insisted that there is a new use made 
of the hot blast. 

The answer to this is: 

First. This is not the fact. The same use, for the same 
ultimate purpose, was made of a blast of the same proper- 
ties, produced in the same way, in, among others, what has 
been designated the Seibel machine. About this there can 
be no dispute. The deoxygenation of the blast was more 
perfect, and the economy of application greater, in the Seibel 
machine than in complainant’s. The patent undoubtedly 
was drawn and granted solely on the theory that the use 
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of a deoxygenized blast of hot air for heating the inside 
of casks, or any other receptacles, was new and constituted 
the essence of complainant’s invention. It was originally 
upheld solely upon that theory. The Seibel machine and 
‘“ Handbuch fur Bierbrauer of 1854” tear this assumption 
up by the roots. 

The application of the same blast to heating the in- 
terior of wooden casks is also shown in “ Der Bierbrauer, 
1861.” 

Second. Heating the interior of casks by a blast before 
used to heat the interior of other receptacles is not a new use of 
that blast. 

It is simply employing it for its well-known and ac- 
customed use. The use of the blast in the Cochrane & 
Slate patent and the Pewterer’s Blast, as well as in the 
machines above named, is the same use as that to which 


complainant puts it, viz., that of heating the interior to 


which it is applied. 

If, as was assumed by Judge Blodgett, the patentee 
had been the first to apply heat to the interior of a cask 
before pitching it, they might have been entitled to a pat- 
ent for the process of treating the cask by first heating it 
and then applying pitch, but the validity of the patent 
would depend upon the novelty of the successive applica- 
tions of heat and pitch to the cask—not upon the use of 
one rather than another of the existing and well-known 
means for applying either of them. The patent would 
then be for the new series of effects produced upon the 
cask, not merely for the use of one rather than another of 
known mechanical means for producing an old effect. 

Third. The only office of a hot blast is that of a heating 
agent—the same office which it performed in the Seibel, the 
Cochrane & Slate, the Pewterer’s Blast, Handbuch Fiir Bier- 
brauer, 1854, Der Bierbrauer, 1861, and many others. 

Its advantages and disadvantages, when substituted 


' for other means before used for heating casks, was pre- 


cisely the same which it possessed in each of the prior uses. 
Its non-combustible properties are admitted by complain- 
ant’s expert to have been familiar to those skilled in the 
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art, and accessible in scientific works, for more than a cen- 
tury past. (See dep. Haines, p. 131, ans. 212, 213.) They 
are very specifically pointed out in the Devaux patent, 
and are mentioned in connection with the use of the blast 
to pitch casks, in “ Handbuck Fur Bierbrauer, 1854.” 
This result was not only obtained, but fully understood, in 
the Seibel use, while complainant’s patent does not even 
mention the importance of such a mode of applying the 
blast as will secure its non-combustible properties. 


WHY OLD MACHINES WERE NOT APPLIED TO THIS USE BEFORE, 


Judge Blodgett and Judge Dyer put with much em- 
phasis the question why, if it required no invention to put 
old machines to the same use as the Gottfried, it was not 
done before. The same question could be put with equal 
force to every case where an old machine is applied to a 
new use. It applied with equal force to all the cases 
hitherto cited. It may also be answered that the use of 
the Seibel machine was in effect an application of these 
oid machines to the very purpose, the simplest form of it 
being used, 

But we do not have to stop with these answers. The 
record shows that up to about the close of the war very 
little beer was shipped in kegs; the breweries were also ou 
a small scale, comparatively little pitching was done—this 
was mostly pitching of casks for which the Seibel machine 
wus used. 

The few kegs were pitched by the hands about the 
breweries in what would otherwise be idle time, and an 
outlay of some hundreds of dollars for a furnace, blower, 
and power to work it, would have been a waste. (See 
dep. Moerlein, p. 179, ans. 1-14; Lackman, p. 203, ans. 1-10; 
Reutti, p. 153, ans. 14-17.) 

Besides, it appears to be universally understood by the 
brewers to this day that the pitching by hand, where the 
pitch is ignited by the introduction of free oxygen, is- 
much more perfect than the pitching done by this ma- 
chine. In many instances they take pains to light it 
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afterward. (See dep. Moerlein, p. 180, ans.19; Kaufman, p. 
155, ans. 2-3; Reutti, p. 153, ans. 13.) 

It is very significant evidence of the fact that the ap- 
plication of the hot blast by means of conducting a blast 
from an ordinary blast furnace into the cask, was a per- 
fectly obvious mechanical expedient, that, just as soon as 
the use of keys in sufficient numbers to warrant the ex- 
pense of such a machine begun, the builders of blast fur- 
naces, and others, at once in various parts of the country, 
began to apply them in various modifications of form, 
without ever once hearing of the Gottfried machine or 
patent. 

Mechanical appliances involving the use of power are 
only adopted to profit where work is to be done on a con- 
siderable scale. A carpenter, working in a small way, 
drives his lathe by foot. When he enlarges his shop he 
drives it by an engine which he can only use profitably 
when working ou a large scale. The change is not inven- 
tion. It is just such an adoption of existing mechanical 
agencies that the brewers have made as their works have 
been enlarged and the use of kegs increased. 

The brewers generally, never having heard of this pat- 
ent, as their business increased in size went to the most 
convenient foundry and got a furnace answering their pur- 
pose, and obtained from other sources a fan and machinery 
to run it, and applied them with as little idea that there 
was any novelty in it as if they were simply putting a new 
stove for heating purposes in their offices. 

The Vogt machine, of Louisville, is shown to have 
originated so near the time of Gottfried’s that it was doubt- 
ful which was first, and it is a far more perfect machine 
than that of the patent. The Reutti machine, the Schin- 
dler machine, the Fritsch & Blettner machine, and others 
referred to in the record, are illustrations of this. (See 
dep. Reutti, p. 151, ans. 3-12; Blettner, p. 146, ans. 1-17; 


-Kaufman, p. 156, ans. 4-10; Rump, p. 137, ans. 2. 


That these were not copied from the Gottfried machine 
is shown, first, by the fact that the witnesses testify they 
had uever heard of it,‘and second, by the fact that none of 
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them resemble the Gottfried in their structure. They are 
fashioned after older machines, such as the Pewterer’s 
blast, or the blast furnaces with which the mechanics were 


familiar. 


John Kaufmann, one of the defendants in Cincinnati, 
testifies that his present machine, which is shown in the 
record, was made by his order from plans made ffom a 
blast furnace near him in 1862. (See p. 172.) 

It is plain that there was no waiting for this applica- 
tion of the machine. Its applicability was recognized by 
everybody the moment there was occasion for it. 

The complainant waited until machines, far better fit- 
ted than his in their structure for the purpose, had been 
generally introduced and put in use by others, and then, 
just as his patent was expiring, for the first time laid claim 
to tribute from them. 

The evidence shows that the Seibel machine is still 
preferred for pitching the kind of casks to which Gottfried 
applied his machine (see dep. Moerlein, p. 179; Lackmann, 
p. 203); that many brewers still prefer to pitch their kegs 
by hand (see same deps.), and that the Gottfried machine, 
as shown in his drawing, is too crude to be of any practical 


value. 


NO JOINT INVENTION, 


The answer denies that there was any joint invention, 
and the record supports the denial. 
Holbeck had nothing to do with the construction of 


the machine. 


He simply furnished the information that 


any mechanic, or any work on mechanics, would have fur- 
nished, that a rotary blower was a common means of pro- 
pelling the blast. (See dep. Gottfried, p. 76, ans. 71-75.) 
This does not make him in any sense a joint inventor, 
though the effort to prove him such illustrates the paucity 
of invention in the whole affair. If this method of apply- 
ing the blast gave Gottfried occasion for some planning, it 
did so only because he was ignorant of what every intelli- 


gent mechanic knew. 


lnfringem ent. 


INFRINGEMENT. 

Defendant’s machine is shown opposite page 147 of 
the record. It is a heavy iron hod or fire pot, closely re- 
sembling the Pewterer’s blast. It is far superior in con- 
struction and arrangement to that shown in complainant's 
patent, and is especially adapted to small kegs and used 
solely forthem. While not falling literally within the first 
claim, it falls within the construction hitherto given it to 
just the same extent as does the Seibel machine, the Pew- 
terer’s blast, the Cochrane & Slate, and other prior devices. 
If this claim is construed as for any changes introduced 
by the patentees in the construction of these old machines, 
the defendants’ machine does not follow any of these 
changes. 

The second claim is not infringed. Defendants have 
no removable pipe corresponding to E of the patent. The 
only pipe they have is one screwed fast to the furnace, cor- 
responding to E’ of the patent. This pipe can not, like 
the pipe E, be removed while the machine is in use, nor 
indeed at any time without a powerful vice. It is necessa- 
rily cast separate, but when once attaclied is less easily re- 
moved than the permanent pipe of complainant’s ‘machine. 

If the second claim were to be construed as covering 
any pipe that can be detached from the machine by un- 
screwiug, it would be fully met by the Cochrane & Slate 
and the Devaux machines. This claim does not pretend to 
be limited to the particular kind of vessel the machine is 
used to heat. 

A removable pipe is a common device, and does uot 
answer any new purpose or require any new adaptation 
when used on this machine. It would seem to be no more 
patentable than the application of a removable stove-pipe 
to a base-burner stove which had been commonly used with 
other stoves. It falls within the doctrine of Hailes v. 
Van Wormer, 18 Wal. 353, and Hotchkiss v. Greenwood, 11 
THlow. 248. 


Ut lity. 


» UTILITY. 

While atility is a necessary element in patentable in- 
vention it does not of itself coustitute such invention. In 
the cases hitherto cited utility was conceded. In many of 
the iilustrations of the application of an old machine toa 
new use, given by Justice Story in Bean v. Smallwood, such, 
for instance as the application of a steam engine to the 
main wheel of a cotton factory, there would be large utility. 
It is only when there is some change in the structure of a 
machine or in the kind of result produced that utility may 
be taken as one of tle evidences of the sufficiency of that 
change to warrant a patent. Every application of an old 
machine toa new use presumably has utility or it would 
not be practiced. 

But the assumption of special utility in the present 
case is wholly fictitious. It can not be and has not been 
claimed that the Cochrane & Slate machine when applied 
to the heating of casks has any different kind or degree of 
utility, as compared with the Seibel machine which had be- 
fore been used for this purpose, than it had when used as it 
had before been for heating the interior of flasks, or that 
the transposition of the Seibel machine to the exterior of 
the cask gives any different kind or degree of utility from 
what a similar location gives any machine used for heating 
any kind of small receptacle. 

The utility now claimed by complainant is not what is 
found in the machines shown in his patent, but a utility 
which comes from subsequent improvements in the strue- 
ture of the furnace, the quality of blower, ete. When he 
makes experiments he is careful not to take the machine 
shown in the patent. He admits that he never has used or 
sold such a machine and does not think it would be prac- 
ticable. (See dep. Goltfried, p. 36, ans. 51.) His expert admits 
the same. (See dep. Graham, p. 94, ans. 79. Seealso dep. 
Reutti, p. 152, ans. 7-10; Blettner, p. 147, ans. 10-13.) 

Great stress is laid on the deoxygenation of the blast. 
Aside from the evidence showing that this was not original 
with the patentees, even for the purpose of heating casks 
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for pitching, it is clear that their patent does not provide 
for it. Their patent not only does not mention the deoxy- 
genation of the blast, but does not suggest the importance 
of such a construction as would result in deoxygenation. 
On the contrary it shows an arrangement that does not 
deoxygenate. So far as the language of the claim implies 
any thing on the subject it implies that the blast is not 
deoxygenated. 

Under these circumstances the patent can not rest on 
the deoxygenation as any part of the invention covered 
by it. The most favorable construction that can be given 
it is that the presence or absence of deoxygenation is a 
matter of utter indifference; in other words, that it is no 
part of the invention claimed. 

The objection is not that the patent fails to point out 
the scientific effect of driving the blast through the fuel, 
but that it fails to indicate that the invention involves 
driving it through the fuel, and indicates the reverse. The 
utility of the complainant’s invention must be judged 
by what is shown in the patent, not by subsequent im- 
provements on it. So judged it is not merely inferior to 
the Cochrane & Slate, the Seibel and other older machines, 
but practically worthless. 

It is also shown that the quality of pitching is not im- 
proved, but the reverse, it being generally understood that 
the effect is better where there is ignition. (See deps. Moer- 
lein, p. 180, ans. 19; Kauffmann, p. 155, ans. 2-3, and Reutti, 
p. 153, ans. 13.) 


AUTHORITIES. 


The proposition that the application of an old machine 
to a new use is not patentable invention, is too well estab- 
lished to be open to dispute. 

In Bean v. Smallwood, 2 Story, 408, Justice Story in 
holding invalid a claim for the mode of doing a certain thing 
by certain specified means—a claim quite as capable as 
complainants of being construed as for the process of ac- 
complishing the result by the particular means recited, 
says: 
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“ Now, I take it to be clear that a machine or appara- 
tus, or other mechanical contrivance, in order to give the 
party a claim to a patent therefor, must in itself be sub- 
stantially new. If it is old, and well known, and applied 
only to a new purpose, that does not make it patentable. 
A coffee mill applied for the first time to grind oats, or 
corn, or mustard, would not give a title to a patent for the 
machine. <A cotton-gin applied without alteration to clean 
hemp would not give a title to a patent for the gin as new. 
A loom to weave cotton yarn would not, if unaltered, be- 
come a patentable machine as a new invention by first ap- 
plying it to weave woolen yarn. A steam engine, if ordi- 
narily applied to turn a grist-mill, would not entitle a party 
to a patent to it if it were first applied by him to turn the 
main wheel of a cotton factory. In short, the machine 
must be new, not merely the purpose to which it is applied. 
A purpose is not patentable, but the machinery only, if 
new, by which it is to be accomplished. In other words, 
the thing itself which is patented must be new, and not the 
mere application of it to a new purpose or object.” 


In Phillips v. Page, 24 How. 164, the machine was a 
saw mill adapted to saw large logs, a similar combination 
to what was claimed had been used in a small machine, 
only adapted to saw shingles. The court below had held 
that as the purpose stated in the patent was to saw logs, 
and the small machine had neither been used for that pur- 
pose nor capable of it, it could not invalidate the patent. 
The Supreme Court in a unanimous opinion, per Justice 
Nelson overruling, the court below says: 


“ Nor does the enlargement of the organization of the 
machine compared with the old one (the same being five 
feet in diameter, and the other parts corresponding) aftord 
any ground, in the sense of the patent law, for a patent. 
This is done every day by the ordinary mechanic in making 
a working machine from the patent model. The patentee 
in the present case must carry his improvements farther, in 
order to reach invention, he must contrive the means of 
adapting the enlarged old organization to the new use, 
namely, the sawing of saw logs, and claim not the old 
parts, but the new device by which he has produced the 
new results. 

* The learned judge, by interpolating the new purpose 


46 Authorities. 


of the improvement, namely, the sawing of logs, not only 
inserted what was not specified in the claim, but #f it had 
been it would not have helped out the difficulty, as it was 
in effect, upon the construction given, simply applying an 
old organization to a new use, which is not a patentable 
subject.” 


In the course of the opinion the court says, “ The util- 
ity is not questioned.” 

In Sawyer v. Birby, 9 Blatch. 361, Judge Woodruff, 
holding a patent invalid, says: 


“They are old means, and they produce their old and 
obvious, well known result. In combination there is no 
other effect. Each performs the same office in the same 
manner as it does when employed for any other purpose, 
and precisely as it must, whatever be the form of the pack- 
age, or the particular use to which the package is applied. 
The employment of these instramentalities, in putting up 
packages for transportation, is, therefore, the exercise of 
judgment in selecting, not of invention in devising or com- 
bining. At most it consists in applying old devices to a 
new use, which when it involves ne new means and pro- 
duces no new effect, is not patentable, notwithstanding it 
may be useful to combine the two results, by uniting the 
two instrumentalities.” 


In Smith v. Nichols, 21 Wall. 112, the Supreme Court 
in &@ unanimous opinion delivered by Justice Swayne, says: 


“ But a mere carrying forward or new or more extended 
application of the original thought, a change only!in form, 
proportions or degree, the substitute of equivalents, doing 
substantially the same thing in the same way by substan- 
tially the same means with better result is not such inven- 
tion as will sustain a patent. These rules apply alike, 
whether what preceded it was covered by a patent or rested 
only in public knowledge and use. In neither case can 
there be an invasion of such domain and an appropriation 
of any thing found there. In one case every thing belongs 
to the prior patentee, in the other, to the public at large.” 


In Roberts v. Ryer, 1 Otto, 150, the utility of the in- 
| vention was admitted by the court. It was also admitted 
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that the prior refrigerator had not utilized the downward 
current, which was claimed as the special merit of com- 
plainants. 

The Supreme Court, in a unanimous opinion, per 
Chief Justice Waite, hoiding the patent invalid, says: 


“Tt being, then, certain that Lyman contrived a ma- 
chine which would produce the desired circulation, and 
could be used for refrigeration in the ascending current, it 
remains only to consider whether, if one desired to make 
use of the descending current for the same purpose, he 
could claim such use as a new invention. 

“Tt is no new invention to use an old machine fora 
new purpose. The inventor of the machine is entitled to 
the benefit of all the uses to which it can be put, no mat- 
ter whether he had conceived the idea of the use or not.” 

See also— 

Brown v. Piper, 1 Otto, 37. 
Morton v. N. Y. Hye Infirmary, 5 Blatch. 116. 


In Hotchkiss v. Greenwood, 11 How. 248, the Supreme 
Court, per Justice Nelson, holding invalid a patent, which 
claimed what was literally new and admitted to be useful, 


says : 


- For, unless more ingenuity and skill in applying the 
old method of fastening the shank and the knob, were re- 
quired in the application of it to the clay or porcelain 
knob, than were possessed by an ordinary mechanic, ac- 
quainted with the business, there was an absence of that 
degree of skill and ingenuity which constitute essential 
elements of every invention. In other words, the improve- 
ment is the work of the skilled mechanic, not that of the 
inventor.” 


In Moffitt v. Rogers, 8 Fed. Rep. 147, Judge Lowell . 


Says: 


“As [ intimated at the hearing, | am not aware that 
a patent has ever been sustained for a process or method 
which consisted of employing an old machine for the very 
purpose for-which it was made. If any person discovers 
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how to use an old machine to the best advantage, he is 
only a skillful workman, not an inventor. The plaintiff 
undertakes to prevent the owners of a machine made for 
molding counters from using it to finish counters already 
begun upon another old machine for making counters. He 
might as well, in my opinion, claim a patent for passing a 
counter twice through the same machine. 

“T do not mean to say that a patent can not possibly 
be supported for a process or method which consists only 
of applying an old machine to a new use. Many of the 
ablest writers and jurists assert that such a claim 1s possi- 
ble. I have never seen a case in which a patent of this 
sort has been sustained, and there are some in which it has 
been rejected. If one is ever supported it will be when 
the new use is so remote from the old use that a court or 
jury can say that a new idea has been discovered.” 


In all the cases cited the utility was unquestioned, in 
most it was expressly referred to by the court as being 
beyond controversy. The claims in controversy were in 
some cases in terms for the mode of doing the particular 
thing specified—in others they could have been construed 
for the “ process” in the same sense that complainant asks 
to have his claim construed. In none of these cases was 
the claim in terms for the application of an old machine to 
a new use. It was always sought to disguise the fact that 
such was the effect of the claim by treating it as a new 
process, or new combination, or new manufacture. But 
the court, looking through the language of the patent, to 
the substance that lay behind it, found that in the light of 
the prior art as exhibited before it, there was no novelty 
except in the application of an old machine to a new use, 
and held that not patentable—no matter how adroitly the 
claim was framed. 

The opinions cited are all from judges considered 
favorable to patents. Those which are most solicitous 
to protect the rights of real inventors, who have added 
to the stock of the world’s arts or machines, are also most 
alert to discriminate between inventive genius and mere 
mechanical judgment in selecting and appropriating ex- 
isting mechanicism for any use to which it is adapted, and 
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to protect the mechanic and manufacturer against the in- 
tolerable restrictions which would be placed on their judg- 
ment and skill if they were not at liberty to do any kind 
of work which was iu itself old by any machine which was 
in itself old. 

It is as important not to discourage intelligence in the 
selection and use of machinery as to encourage invention 
of new machines or new arts. 

It would be a most crippling blow at the industrial 
arts which the patent law is designed to promote, and 
most discouraging to the exercise of intelligence and en- 
terprise in those arts, if it were to be held that the use of 
au old heating machine for the same kind of work for 
which it had long been familiar, where the application of 
heat for the particular object.in view was old, could be 
appropriated as a monopoly to be sprung upon the publie 
as this has been sprung. 

With such a doctrine established, no meghanig, can 
put a machine ora tool to its familiar use without first 
inquiring whether it has before been used with the same 
ultimate purpose in view. 


EQUITABLE ESTOPPEL. 


Defendants have pleaded in their answer: 


“That for many years since the issue of said patent to 
Gottfried and Holbeck machines similar in construction and 
in mode of operation to those now and heretofore used by 
these defendants, and by the use of which they are charged 
with infringement in said amended bill of complaint, have 
been commonly mannfactured, used, and sold throughout 
this country by many different persons with the full 
knowledge of the complainant, and without his asserting 
or pretending to have any exclusive right thereto, though 
having the same title then as now under said letters pat- 
ent; that these defendants and the public generally have 
thereby been led to suppose, and have, up to about the 
time the amended bill of complaint herein was filed, sup- 
posed, that they had the right to make, use, and sell said 
machines, and that the complainant fully recognized and 
accorded said right, and made no claim to any exclusive 
right therein; that said complainant has thereby become 
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estopped from asserting any exclusive right in or to any 
of sail machines or the processes for which they are and 
have been used, and all title thereto would thus be aban- 
doned to the public, if any such title ever had been vested 
in him by said letters patent.” 


The Vogt machine, for the use of which defendants 
are charged with infringement, has been a common article 
of sale, for the purpose for which they used it, since about 
1866, and sold in considerable quantities (Dep. Reu/ti, p. 
151, ans. 83-12). The identical machine by which the first 
two mentioned defendants are charged with infringement 
was purchased and put into use in January, 1875 (Dep. 
Vail, p. 44, ans. 1). Complainant has known of this man- 
ufacture and sale and the manufacture and sale of other 
similar machines since about 1867, and has allowed it to go 
on without ever bringing suit against either manufacturer 
or dealer, and without notice to the defendants that he 


howl anit right to use such machine (Dep. Gottfried, 
p. 233, ahs. 166). 


It is submitted that the patentee can not. thus lie idle 
and encourage the public to deal with strangers, and, after 
the lapse of many‘years, have relief in equity against the 
users. Whatever might be the right to relief at law, his 
right to relief in equity is forfeited. The practice of al- 
lowing manufacturers and dealers, who are the patentees’ 
real competitors in trade, to go unmolested, and, after a 
long period of years, attacking users of single machines, 
who have innocently acquired them and put them into 
use, holding over such users the threat of the large ex- 
pense of litigation, and compelling them to make extor- 
tionate settlements, is not one to receive encouragement or 
assistance in this court. 


MEASURE OF DAMAGES. 
The muster has altogether ignored the inquiry into 
actual damages inflicted upon complainant by this in- 
fringement, and disregarded the facts by which the max- 
imam limit of this actual damage is definitely fixed, and 
all facts of any nature.proved in the cases, and substituted 
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a visionary speculation as to the value of the invention in 
the abstract—not the value of it to the complainant by 
any method of enjoying it ever established, or sought to 
be established, or contemplated by him; not the advantage 
derived from it by the defendants (which had been ex- 
cluded from his consideration by complainant’s waiver), 
but its abstract theoretical value as an invention. 

This speculation he does not found on any computa- 
tions from data of facts (though such data must have been 
procurable if this inquiry were legitimate), but, disregard- 
ing the fact that the machine had little, if any, appre- 
ciative utility over older devises and methods, which was 
incontestably shown by the history of the art, and by ae- 
tual tests, and the fact that such old devices and methods 
had continued to be used side by side with it, and even in 
the same brewery with it, and that complainant’s machine 
has never gone into practical use except with subsequent 
improvements, he has conjectured (not calenlated) the 


‘damage inflicted upon complainant by the use of a single 


infringing machine, upon which, if his mghts had been 
respected, the entire royalty, as fixed by him, would not 
have exceeded $20, as $9,676.40. He claims to justify his 
results by several settlements represented to have been 
effected by complainant with infringers after the suit com- 
menced, and by speculative opinions of witnesses, who 
neither give nor show themselves possessed of any data 
to support their opinions, and whose conduct has been 
inconsistent with them. ‘The earliest of these settlements 
dates more than five years after defendants’ machine was 
put into use, and about one year before the expiration of 
the patent. None of them approximates the amount 
which he here assesses, all of them being mere settle- 
ments of litigation made under compulsion, and at rates 
that were cheaper than a successful defense would have 
been. 

After the waiver of profits by defendants, the sole 
question before the master was what injury or loss was 
inflicted upon complainant by the trespass of defendants. 
This can not exceed the direct advantage which his ev- 
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idence shows would have accrued to,de I 
a@ had respected instead of violating his rights, and of 
which he has been deprived by their trespass. Where, as 
in the present case, the invention is.one which it is for 
the interest of the patentee to have adopted as exten- 
sively as possible, and where for any reason it is offered 
for sale to the public by him or his licensees, the damage 
inflicted upon him by the purchase and putting into use 
of an unauthorized machine can not exceed the loss of 
the royalty which he would ha@ereceived had the ma- 
chiné been purchased of him, or his licensees, at the rate 
they were offering them for sale to all who would pur- 
chase. ; 

The damage done the patentee is not in the use of the 
machine, for he is no worse off then if the defendants had 
altogether abstained from its use. It is only in the use of 
an unauthorized machine, instead of an authorized ma- 
chine, and the consequent deprivation of the patentee of 
the royalty which would have accrued to him if they had 
purchased of him or his licensees at the price established 
at the time. 

In some cases the word damage is used in the general 
sense as synonymous with recovery, and without distin- 
guishing between what is strictly damages suffered by 
plaintiff, and what are profits acquired by defendant, but 
this distinction is very fully pointed out whenever it is 
under consideration, and the rule that the inquiry prima- 
rily is what is the plaintiff’s actual loss, and not what is 
made by the defendant, or what might have been made by 
the defendant, or what is the speculative value of the in- 
vention, is recognized and applied. See—- 

MeCormick v. Brodie, 1 Woods, 153, per Woods, J. 
Sanders v. Logan, 2 Fish. 167 (170), per Grier, J. 
Cowing v. Rumsey, 8 Blatch. 36, per Woodruff, J. 
Ransom v. N. Y., 1 Fish. 252 (275), per Hall, J. 

N. Y. v. Ransom, 23 How. 287. 

Zane v. Peck, 13 F. R. 449, per Shipman, J. 
Seymour v. McCormick, 16 How. 480. 


dp. 
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MeCormick v. Seymour, 3 Blatch. 209 (224), per Nel- 
son, J. 

Packet Co. v. Sickles, 19 Wallace, 611 (617). 

Birdsell v. Coolidge, 93 U.S. G4. 

Walker on Patents, 387 et seq. 


The distinction between damages suffered by com- 
plainant and profits made by defendant, is in terms recog- 
nized by the statute, and if it were not, the disclaimer of 
complainant would eliminate from these cases any element 
of recovery based upon either actual or theoretical profits 
of defendants. 

The controlling rules for the ascertainment of dam- 
ages in this class of cases, as recognized and applied by 
the authorities above cited, and by the decisions and text- 
books generally, may be summarized as follows: 

First. Where the patentee’s mode of enjoying his 
franchise, at and prior to the time of infringement, has 
been by granting to manufacturers license to sell the pat- 
ented machine generally at a fixed royalty for each machine 
so sold, that rovalty furnishes the maximum limit of his 
damages, and in order to recover that he must show af- 
firmatively the rate of such royalty, and the number of 
machines made, used or sold by defendants in infringement 
of his rights, or, failing so to do, recover only nominal 
damages. 

Second. Where the patentee adopts as his method of 


‘enjoying his franchise the reservation to himself of the ex- 


clusive right to manufacture and sell the patented article, 
offering it for sale generally, the sale carrying with it the 
right to use the article, or resell it for use (as it does in the 
absence of express provision to the contrary), the maxi- 
mum limit of his actual damages by reason of infringement 
would be any profit which he would have made by the sale 
of the infringing articles at rates established by him in 
ordinary business dealings at or prior to the infringement, 
minus what are termed “ manufacturer’s profits;” but be- 
fore he can recover this, he must prove by definite evidence 
the amount of this net profit per machine which he was 
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realizing in ordinary business transactions, or would have 
been realizing at and prior to the time of infringement but 
for the specific trespass of the defendants, and that he was 
prepared to supply the market of which he has been de- 
prived by defendants’ infringement, and was using such 
reasonable diligence in introducing the patented articles as 
to raise a fair presumption that he would have sold the 
patented machine in place of the infringing article, if the 
latter had been out of the way. If he fails to show defi- 
nitely by competent evidence the net profit per article 
which he was at the time making in ordinary business 
dealings, he must fare like any other plaintiff who fails to 
furnish the necessary data for computing his actual dam- 
ages, and recover only nominal damages. If he appears to 
have used no such diligence in pushing the sale of his 
patented article as to make it probable he would have sup- 
plied the market, or realized any othes profit of which the 
infringer has deprived him, he can not be held to have suf- 
fered any actual damage by reason of tle defendant’s in- 
fringement. He can not recover of defendants what he has 
failed to realize through his own laches, and what there is 
no probability he would have made if the infringement 
had been out of the way. 

Third, Where the patentee has adopted as his method 
of enjoying his franchise the retention to himself of the 
sole right of using the invention, and is making his profit 
by the advantage over competing manufacturers which his 
invention gives him, the damages ure still to be measured 
by the profit which it is shown would, but for the trespass 
of the defendant, have accrued to him under his mode of 
enjoying the franchise established at the time, and of which 
he has been deprived by that trespass. This must be 
shown by the plaintiff by the most direct and definite evi- 
dence available to him, the primary inquiry being of what 
profit has the plaintiff been deprived which he was actually 
in the way of realizing out of its franchise, and would have 
realized but for the interference of defendants. This mode 
of enjoying the franchise is only available in a limited class 
of inventions, such as those which can be operated in one 
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place to produce a product to supply the entire country. It 
would not be practicable with any invention of the nature 
of complainant’s, which must be used, if at all, in connec- 
tion with scattered business establishments existing inde- 
pendently. Neither complainant nor any one interested in 
or under the patent ever undertook to enjoy this franchise 
in this way, and any inquiry which might have arisen if 
they had is not pertinent here. 

Fourth. Where the patentee has not sold the patented 
article, or placed it in the power of others to sell it, but 
has established, by ordinary commercial dealings prior to 
the date of infringement, a uniform license fee for the use 
of the article, where the public have voluntarily availed 
themselves of the invention on these terms, introducing 
and continuing its use, subject to such license fee actually 
paid by them, to a sufficient extent to indicate that it was 
a fair market value; where the payment of that license tee 
was the only or the most favorable terms at which the in- 
fringer could at the time have acquired the lawful right to 
use the article, and where the circumstances of the in- 
fringement are such as to create a reasonable presumption 
that the infringer would have introduced a patented ma- 
chine and paid such established license fee if he had not ac- 
quired the infringing machine ; the license fee so established 
and acquiesced in, at and prior to the date when defend- 
ants aequired the infringing article or articles, would or- 
dinarily afford a measure of the profit the patentee would, in 
the ordinary course of business, have obtained from the law- 
ful use of the infringing article. All the conditions named 
must be present to enable the patentee to recover on the 
basis of such a license fee. Here none of them are 
present. 

At the time defendant’s machine was put into use, as 
well as during the entire term of the patent before and 
after that date, machines lawfully authorized under the 
patent were on sale to all who would purchase them, the 
sale carrying with it the unqualified right of use. This 
was the only mode of introducing or putting into use such 
machines ever undertaken or proposed. Not one was either 
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offered or accepted on any more onerous terms. If the de- 
fendants had been in ever so urgent need of the machines, 
there is no circumstance out of which imagination can 
weave a possibility of their having paid for it more than 
the price at which it was lawfully on the market, or of the 
complainant having been benefited by their respecting his 
franchise beyond the royalty he was at the time getting on 
the sale of the machine. 

In Buck v. Hermance, 1 Blatchford, 398, Justice 
Nelson, who had given great attention to this class of cases, 
and certainly never leaned against the interests of patentees, 
stated the rule of damages as follows (p. 406): 


“It is admitted by the defendant that he has mann- 
factured one hundred of his stoves. It appears that the 
profits derived from the manufacture of the Buck stove are 
two dollars, or two dollars and a half, for each stove. The 
rule which is to govern the question of damages is, to give 
the actual damages, not vindictive or exemplary damages, 
but the actual loss sustained, which will be the ordinary 
profits the patentee derives from the sale of his stoves.” 


In McCormick v. Seymour, 2 Blatch. 240, which was a 
suit for infringement of two patents on reaping machines, 
the same justice charges the jury to substantially the same 
effect, telling them that they are to determine 


‘*The loss which has been sustained by the patentee; 
or, in other words, the profits he would have made if the 
infringement had not occurred” (p. 259). 


He cautions them that, in order to ascertain the profits 
accruing to the plaintiff, 


“They must first ascertain the cost of the materials 
and labor, and the interest on the capital used in the manu- 
facture of the machines. You must also take into account 
the expense to which the manufacturer is subjected in put- 
ting them into the market, such as that of agencies and 
transportation and insurance; and, where the article is 
sold on credit, a deduction must also be made for bad 
debts. All these things must be taken into account, in or- 
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der to bring into the cost every element that properly goes 
to constitute it in the hands of the manufacturer. When 
you have ascertained the aggregate sum of the cost, deduct 
it from the price paid by the purchaser, and you have the 
net profit on each machine.. By this process you are en- 
abled to approximate something like the actual loss that 
the patentee sustained ” (p. 258). 


This case was taken to the Supreme Court and re- 
versed, because this charge was too liberal toward the 
plaintiff. It is reported in Seymour v. McCormack, 16 
How. 480. The error found is thus stated in the syllabus: 


“Tn the suit for violation of the patent of 1847, it was 
erroneous in the circuit court to say that the defendant 
was responsible in damages to the same extent as if he had 
pirated the whole machine. 

‘Tt was also erroneous to lay down as a rule for the 
measure of damages the amount of profits which the 
patentee would have made, if he had constructed and sold 
each one of the machines which the defendants constructed 
andsold. There was no evidence to show that the patentee 
could have constructed and sold any more than he actually 
did.” 


In the opinion the court says (pp. 490, 491): 


“ Where an inventor finds it profitable to exercise his 
monopoly by selling licenses to make or use his improve- 
ment, he has himself fixed the average of his actual dam- 
age when his invention has been used without his license. 
If he claims any thing above that amount, he is bound to 
substantiate his claim by clear and distinct evidence. 
When he has himself established the market value of his 
improvement, as separate and distinct from the other ma- 
chinery with which it is connected, he can have no claim 
in justice or equity to make the profits of the whole ma- 
chine the measure of his demand. It is only where, from 
the peculiar circumstances of the case, no other rule can be 
found that the defendants’ profits become the criterion of 
the plaintiff's loss. Actual damages must be actually 
proved, and can not be assumed as a legal inference from 
uny facts which amount not to actual proof of the fact. 
W hat a patentee ‘would have made, if the infringer had 
not interfered with his rights,’ is a question of fact and not 
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a ‘judgment of law.’ The question is not what he specn- 
latively may have lost, but what actually he did lose. 
“a This enormous and ruinous verdict is but a corol- 
lary or necessary consequence from the instructions given 
in that portion of the charge of the court on which we 
have been commenting, and of the doctrines therein as- 
serted, and to which this court can not give their assent 
or occurrence.” 


The enormous and ruinous verdict referred to was one 
of about $17,000 for 300 reaping machines, or less than 
$60- per machine, for an invention incomparably more in- 
genious and valuable than that here in controversy, and the 
infringement had been carried on by defendants who were 
acquainted with patentee’s claim before the infringement 
began. This case was again heard before Justice Nelson, 
who had sat in the Supreme Court when it was heard 
there, and was undoubtedly familiar with all the discussion 
that had taken place in the consultation room, as well as 
with the language of the opinion. It is reported in 3 
Blatch. 209; he states the law thus (p. 224): 


“‘ In cases where a patentee avails himself of his in- 
vention, and of his exclusive right to the enjoyment of its 
profits, by putting it into market and selling rights under 
it, as is most usually the case with inventors—that is, rights 
for states, or counties, or smaller districts, or portions of 
the invention itself—in such cases, the customary charge 
for the right to use the patented invention is the measure 
of the damages which the patentee is entitled to recover, 
in case of an infringement, with interest upon the same 
from the time of infringement. In other words, if he is 
accustomed to sell a single right forthe manufacture of a 
machine for twenty, thirty, forty, fifty, or one hundred dol- 
lars, and if that is his usual price for the right throughout 
the country, that fee, with interest from the time of the 
particular infringement, is the measure of damages for each 
infringement. But if the patentee comes to the conclusion 
not to vend to others the rights under the patent, and not 
to avail himself of the proceeds of sales of his mere patent 
right, but to use the patented invention exclusively him- 
self, and to furnish the products to the community himself 
out of his own manufactory or establishment—in such cases, 
a different measure of damages is to be adopted by the 
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jury. And that is this: If the patent is fora machine, 
an entire machine, the pateutee is entitled, as damages in 
vase of infringement, to the profits he could have made in 
constructing and vending his machine, over and above the 
mere profits arising out of ‘his manufacture. By that we 
mean the mere profits of its mechanical construction, and 
not the profits that grow out of the exclusive right to 
manufacture the invention under the patent. The latter 
belong to the patentee, while the former, the mere mechan- 
ical profits, are excluded from the damages.” 


[t will be noted that, in case of an established royalty 
for the manufacture and sale of the machine, the court in- 
dicates that interest is to be allowed, but not so where the 
recovery is on an estimate of the profits to be made by the 
sale of the machine. ‘This conforms with the rule more 
definitely laid down in subsequent decisions hereafter men- 
tioned, to the effect that where there is at the time a fixed 
royalty measuring the franchise, it may be treated as liqui- 
dated damages to draw interest, while unliquidated dam- 
ages, whether computed on the basis of profits or other- 
wise, do not draw interest. 

In, Sanders v. Logan, 2 Fish. 167, an equity case, 
Justice Grier says (ps 170): 


“The invention claimed is for an improvement in the 
machinery of grist-mills, and the only injury to plaintiff’s 
rights exists, not in using his invention, for it is to bis in- 
terest that all mills should adopt and use it, provided he is 
paid the price of a license. Such price or value of a 
license is the true measure of the actual damage suffered, 
and of the remedy which the patentee can obtain, or 
has a right to claim in equity.” 


In Ransom v. Mayor of New York, 1 Fish. 252, Judge 
Hall instructed the jury (p. 275) that the measure of re- 
covery was: 


“Such damages as they have shown, by their proofs, 
have been actually sustained by them in consequence of 
the use of the invention patented, without their license 
or consent, by the fire department of the city of New 


Y ork.” 
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That the extent of benefit accruing to the defendant 
should form “an element for consideration ;” that if the 
patented engines by their superior efficiency enabled the 
defendant to dispense with twenty-five other engines, 


“the jury are at liberty to infer, if they think the in- 
ference a just one, that the defendant, in its corporate 
capacity, has saved the cost of the purchase and operation 
of the additional number of engines, . . . and that 
the corporate authorities, if they had admitted the plaint- 
iff’s rights, would have paid the amount of this additional 
cost, or a large portion of it, as the consideration for a 
license to use this invention rather than to abandon 
its use.” 


That it was as bearing upon the probability of de- 
fendants having paid such license fee if they had not 
infringed; that the saving made by them was the proper 
subject for consideration, and that the jury must be care- 
ful (p. 276) : 


“to give the actual damages proved, and not to speculate 
upon the possibjlity or even probability of damages be- 
yond such as are proved to have been sustained by the 
plaintifts.” 


The jury found the damages for the use of fifty fire- 
engines to be $20,000. The defendants excepted to this 
charge, and it was reversed by the Supreme Court in New 
York v. Ransom, 23 How. 487, the Supreme Court holding, 
in a unanimous opinion, that the mere evidence as to the 
value of the invention afforded no basis of computing 
damages, even where tliere was no evidence that plaintiff 
had put the machine on the market so as to afford more 
direct evidence of the actual damage (p. 489). The court 
SAYS: 


“In the case of Seymour v. McConnell, 16 How. 485, it 
was decided by this court, that where the profit of the 
patentee is derived neither from an exclusive use of the 
thing patented, nor from a monopoly of making it for 
others to use, the actual damage which he suffers by the 
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use of his improvement without his license, is the price of 
it, with interest, and no more. It is to his advantage that 
every one should use his invention, provided he pays for a 
license. The only damage to the patentee is the non- 
payment of that sum when the infringer commences the 
use of the invention. 

“As the plaintiff in this case did not furnish any evi- 
dence on which to found a calculation of actual damages, 
the court should have instructed the jury as requested by 
the counsel.” 


That is (p. 488) : 


“The plaintiffs have furnished no data to estimate 
actual damage, and therefore in no aspect of the case can 
they recover more than nominal damages.” 


The court further says ( p. 490): 


“It was of little use to caution the jury from giving 
speculative as any other than ‘actual damages,’ after the 
large margin of inference and presumption which they 
were permitted to take in order to find data by which to 
calculate them. 

“Tt was said, in the case to which we have referred, 
‘actual damages should be actually proved, and can not be 
assumed as a legal inference from facts’ which afford no 
data by which they can be calculated. 

“In order to find out the plaintiff’s loss or damage, 
the jury were allowed by the court to infer that the de- 
fendants have saved all the money indicated by the com- 
parative powers of the engines with and without the 
improvement; and, after having made this inference, they 
may presume that the defendants would have paid this 
amount to the plaintiff for the use of his improvement. 

“Thus the possible advantage or gain made by the use 
of plaintiff’s improvemens on their machines is made the 
measure of his Joss.” 


In Packet Co. v. Sickles, 19 Wall. 611, the court below 
had instructed the jury thus (p. 614): 


“In estimating the amount which the plaintiff is enti- 
tled to recover the jury will take into consideration the 
value of the use of this machine, as far as the proof enables 
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them to ascertain its value from the sale of the machine 
itself, from the license of its use, from the capacity of the 
machine to economize in the expenditure of fuel, in the ex- 
pression of the power of the engine, and from any other 
testimony that they may find developed in the ease bear- 
ing upon the value of its use; the conclusion of the value 
not to be confined to the price of the patent when sold, 
the license for its use, or the value of its economies, but to 
be a deduction from all, under the rule of equity and jus- 
tice, between parties dealing with cach other in contract, 
and where it is expected that both are to derive advantages 
from their dealings.” 


This, like the charge of Judge Hall, in the case last 
cited, was exceedingly conservative as compared with the 
doctrine of the master in the present case. The Supreme 
Court, in its unanimous opinion, overrules this charge, say- 


ing (p. 617): 


“Tn the case of Seymour v. McCormick, this court, on 
full consideration, and without dissent, laid down the prop- 
osition that, in suits of law for infringement of patents, 
where the sale of licenses by the patentee had been sufticient 
to establish a price for such licenses, that price should be 
taken as the measure of his damages against the infringer. 
The rule thus declared has remained the established crite- 
rion of damages in cases to which it was applicable ever 
a 

“(P. 618). Certainly, any unnecessary relaxation of 
the rule we have laid down in cases at law, where the pat- 
entee has been in the habit of selling his invention, or li- 
cense to use it, so that a fair deduction can be made as to 
the value which he, and those using it, have established for 
it, does not commend itself to our judgment, nor is it en- 
couraged by our experience. 

“Tf such be the proper rule in case of the infringer, 
who uses the invention without license and against the 
consent of the owner, it should not be harsher against the 
party who uses it with the consent of the owner, express or 
implied, but without any agreement as the rate of compen- 
sation. In such case nothing can be more reasonable than 
that the price fixed by the patentee for the use of his in- 
vention, in his dealings with others, and submitted to by 
them before using it, should govern. . . . . The de- 
fendants have used, or are charged with using, the inven- 
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tion of the plaintiffs, with their consent, until the expira- 
tion of the patent. If this is proved to the satisfaction of 
the jury, the plaintiffs have furnished the rule which must 
measure their compensation, in the prices at which they 
have sold the same privileges to others, and they must be 
bound by it.” 


In McComb v. Brodie, 1 Woods, 153, Justice Woods 
says, speaking of the rule of damages (p. 161): 


“This rule is not what defendant made by the infringe- 
ment, or what he might have made, but it is the less sus- 
tained by plaintiffs by reason of the infringement.” 


In Cowing v. Rumsey et al., Blatch. 36, Judge Wood- 
raft, after stating that “the true rule is, what the plaintiff 
has lost and not what the defendant has gained,” says 


(p. 40) : 


“There may be cases so peculiar that there are no 
means of proving the plaintiff's loss without proof of the 
defendant’s profits, and such proof becomes clearly admis- 
sible; but, even then, the recovery is what the jury shall 
find to be the plaintiff’s loss, not because the defendant re- 
alized profits, but because, under all the circumstances, the 
jury infer, as a fact, but for the interference, the plaintiff 
would have realized those profits.” 


He orders a verdict for plaintiff set aside, because, in- 
advertently, language had been used in the charge from 
which the jury might have inferred that profits made by 
the defendant furnished a basis of damages. 

In Garretson v. Clark, 15 Blatch. 70, Jud 
held, where the complainant bad failed tc 
ficiently definite data to enable the master t 
profit of which he had been deprived dire 
fringement, nominal damages only should be awarueu, au 
the costs of the account charged upon the complainant, 
and refused to refer back the case. 

In Wooster v. Simonson et al., 16 Fed. Rep. 689, Judge 
Wallace says: 
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“ When a patentee uses his monopoly by selling to 
others the privilege of using it, the law deems him com- 
pletely indemnified if an infringer is required to pay him 
the sum which he has himself fixed as the value of the 
privilege.” 


In Birdsall v. Coolidge, 93 U.S. 64, the Supreme Court 
says (p. 70): 


“‘ Evidence of an established royalty will, undoubtedly, 
furnish the true measure of damages in an action at law, 
where the unlawful acts consist in making and selling the 
patented improvement, or in the extensive and protracted 
use of the same, without palliation or excuse; but where 
the use is a limited one, and for a brief period, as in the 
case before the court, it is error to apply that rule arbitra- 
rily, and without any qualification.” 


In that case the defendants were users of machines 
which the plaintiff had allowed to be made and sold ata 
royalty of $100 apiece, and it appeared that he had sold 
rights to make upon these terms in considerable number. 
The recovery below was upon the basis of this $100 per 
machine. The Supreme Court set it aside as excessive, be- 
cause the defendant’s machine having been used but a 
short time it was plainly more than the actual damages 
sustained. 

In Blake v. Robertson, 94 U. 8. 728, the complainant 
had proved the amount of profit he was making on the 
machines he sold, but both the Circuit and the Supreme 
Court held that this was not sufficient to entitle him to 
recover. The Supreme Court says (p. 733) : 


“* No license fee charged by the complainant is shown. 
The burden of proof rests upon him. Damages must be 
proved; they are not to be presumed. The complainant 
made a profit of forty dollars an inch on the width of the 
jaws of the numerous machines he had sold. 

“ But inventions covered by other patents were em- 
braced in those machines. It was not shown how much of 
the profit was due to those other patents, nor how much of 
it was manufacturers’ profits. The complainant was, there- 
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fore, entitled only to nominal damages. This the court 
gave him. It was all the state of the evidence warranted. 
[t would have been error to give more.” 


In Marsh v. Seymour, 97 U. 8. 348, the Supreme Court 
affirmed the finding below, awarding a license fee of five 
doliars a machine, under three patents for harvesters. (See 
Walker on Patents, 388). 

The royalty referred to in all the citations as the prime 
and controlling measure of damages whenever it exists, is 
that at which the patentee bas, in the ordinary course of 
business, licensed others to manufacture and sell the pat- 
ented article, prior to the time of infringement, and corre- 
sponds to the royalty at which the complainant licensed 
the unqualified sale of machines, to wit, ten dollars per 
machine. Such a royalty furnishes the most exact standard 
of damages obtainable, because it measures distinctly the 
revenue derived from the franchise, the price paid for the 
right to exercise it in respect to each several embodiment 
of it; while the profits made by the manufacture and sale 
of the patented article include not only what is directly 
due to the franchise, but ordinary manufacturer’s profits 
dependent upon the labor, capital, business skill and enter- 
prise of the manufacturer, his facilities, shrewdness, and 
intelligence in purchasing materials, employing and direct- 
ing labor, advertising, and creating a market, and quality 
of workmanship, and his reputation and acquaintance—ele- 
ments which, in any class of manufacturing, often bridge 
the difference between large profits and large losses. 

It the patentee, who is lying idle and seeing others 
introduce, under subsequent patents, improvements which 
he claims to be tributary to his patent, is allowed to recover 
on the assumption that all machines so introduced would 
have been, but for the infringement, purchased of him or 
those authorized under him, and so paid that which he was 
asking, this measure of recovery is an extremely favorable 
one to him, for it enables him to avail himself of extensive 
sales due to the enterprise, capital, reputation, and good 
will of others, and to the superior qualities of those subse- 
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quently patented machines. It would often be the case that 
the introduction of the machine by the infringer was due 
to these superior advantages, traceable to a subsequent 
patent, or to the fact of the machine being brought to his 
door and pressed upon him by some manufacturer with 
whom he was in the habit of dealing, and upon terms much 
more favorable than those on which he was offered the 
patented machine. 

In the case of users, as distinguished from the manu- 
facturer or dealer in the infringed machine, there would 
commonly be some reason of this character to explain why 
they purchased an unanthorized, instead of the author- 
ized, machine, and there is no natural presumption to 
the effect that they would have purchased of the patentee 
if they had not been furnished otherwise, arising from 
the fact that they have constructed a machine for them- 
selves, or had: it constructed for them by some one who 
brought it to theirdoor. The presumption is rather to the 
contrary, as a mere user of an article, unlike one who is 
manufacturing or dealing in it, has no interest adverse to 
the patentee, and if he purchases a different machine from 
that made under the patent, does so because it presents 
superior inducements. 

The rule that the royalty must be that established and 
voluntarily acquiesced in prior to the date of infringement, 
and that the price paid for compromising pending actions, 
or existing rights of action, * does not establish or tend to 
establish a royalty,” pointedly stated by Walker, seems too 
obvious on principle to need authority in support of it. The 
grounds upon which the royalty is treated as a measure of 
recovery, as stated in the authorities heretofore cited, dis- 
tinctly exclude settlements with persons already infringers, 
whenever made, and make the royalty commercially es- 
tablished at or before the infringement the controlling one. 
Settlements made under the alternative of litigation are no 
expression of the commercial estimate of the article, or in- 
dication of what would be obtained by selling it. If they 
were, they could not be sustained as a measure of recovery 
against a royalty fixed by the patentee, at which the ma- 
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chines in controversy were voluntarily placed upon the 
market at and prior to the date of infringement. 

Agreements of settlement between parties to litigation 
pending a controversy do not afford a ineasure of recovery 
against the parties themselves. It would be anomalous if 
agreements of this kind, to which one of the parties was a 
stranger, and procured by the other party, could be used as 
a measure of recovery against the stranger, especially where 
there was an accurate and definite measure of the actual 
damages sustained already available. 

The Supreme Court, in Packet Company v. Sickles, be- 
fore cited (19 Wall. 611), takes pains to point out (p. 618) 
that the royalty to be considered is “ the price fixed by 
the patentee for the use of his invention in his dealings 
with others, and submitted to by them before using it.” 

In Black v. Munson, 14 Blatch. 265, Justice Hunt says 
(p. 268) : | 

> 

‘No price can be said to be fixed, or royalty estab- 
lished, where the patentee varies his price according to the 
courage, Or the ability to resist, of the infringer, or — 
there are other circumstances showing the absence of «4 
fixed and established fee. . . . I knowof no authori 
and of no principle ov which, under these circumstances, 
it can be held that damages are established by the exist- 
ence of a fixed license fee or an established royalty.” 


The court sustained the master’s report, giving nomi- 
nal damages. 

In Matthews v. Spangenburg, 14 Fed. Rep. 350, Judge 
Wallace lays down the same doctrine, and confirms the 
master’s report, giving nominal damages. 

In Greenleaf v. The Yale Lock M’f'g Co., 17 Blatch. 
253, the same rule was applied by Judge Blatchford and 
the master’s report, giving damages on the basis of royal- 
ties established by settlements made with infringers, over- 
ruled. 

Before the statute assumed its present form, there were 
intimations that expense in pursuing an infringer might 
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be considered in estimating damages. It has been defi- 
nately settled that this can not be done. See 

Day v. Woodard, 13 How. 363 ( p. 371-2). 

Teese v. Huntington, 23 How. 2 (p. 8). 

Philp v. Nock, 17 Wall. 460. 

Park vy. Booth, 102 U. 8. 96. 

Walker on Patents, 398. 


If the master had respected the law explicitly laid 
down by the authorities cited, he must have found that the 
damages to be recovered could not exceed the royalty of 
twenty dollars per machine, and that if complainant had 
failed to prove that he, or those authorized under him, 
were pushing the sale of machines with such diligence as 
to warrant the presumption that defendants would have 
purchased a Gottfried machine, and have paid the royalty 
at the time established, if they had not purchased a Vogt 
machine, complainant is only entitled to nominal damages ; 
and that, in any event, this royalty would have to be appor- 
tioned between the claim of the patent found to be infringed 
and that not infringed. Failure to provide data : 
the amount of royalty, or the profits which complaina 
was making out of the franchise, does not entitle com- 
plainant to ‘epecalative > damages, but subjects him to nomi- 


nal damages. 

The recovery either of the license-fee for the sale of the 
article, or of the profit that would have been made by the 
sale of the article, or of any other measure of the franchise 
with respect to that particular article, releases the article 
from the franchise while in the hands as well of subsequent 
purchasers of it as of the defendant against whom such re- 
covery was had. When the article has once paid this tribute 
to the franchise it becomes thereby emancipated from all 
liability under it. See 

Sickles v. Borden, 3 Blatch., 535 (545), per Nelson, J. 

Perrigov. 8 atiditing. 13 Bk: atch .. per Johnson, J. 

Allis v. Stowell, 16 Fed. Rep., 783, per Dyer, J. 

Steam Stone Cutter Co. v. Windsor Mfg. Co., 17 
Blatch., per Wheeler, J. 
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Booth v. Seevers, 19 Off. Gaz. 1140. 
Parks v. Booth, 162 U. 8. 96, per Bond and Mor- 
ris, JJ. 

Complainant, therefore, can have but one recovery 
against the machine used by James W. Gaff & Co. and the 
Crescent Brewing Co., under their successive organizations. 

The value of the invention, apart from the specific loss 
sustained by the patentees by reason of the defendant's 
interference with their enjoyment of the franchise in the 
mode adopted by them, never affords any measure of dama- 
ges. It is only where there have been no sales of the pat- 
ented article, and no licenses to make or use it, where the 
patentees have retained the exclusive use of the invention 
to themselves and are making all the profits lawfully made 
by it, that the value of the invention can become even an 
element in estimating the amount of damages sustained. It 
is then only an element in estimating the damage, not itself 
the measure of damages. It is then to be considered only 
just so far as it helps to ascertain what the patentees were, 
by the trespass of defendants, prevented from making, what, 


in the mode of enjoying they were actually pursuing, it 
may be fairly inferred they would have made but for the 
trespass. It can never prevail against facts inconsistent 
with the assumption that the patentees would have realized 
this value but for the particular infringement complained 
of. Even for this purpose the only value that can be con- 
sidered is that ascertainable from definite data. There is 
no license for visionary speculation. 

If there had been (as there was not), any cireumstance 
in these cases to warrant the master’s inquiry into the value 
of the invention apart from its value to the patentees ‘in the 
manner in which they were enjoying it, or endeavoring to 
enjoy it, at the time, the facts in evidence (such as the 
trifling cost of pitching by the old method, the rapidity with 
which it was done, the adherence to it by brewers who 
were familiar with the machine, and who were free to use 
it at the mere cost of the machine, the practice of the 
brewers who had machines with unqualified right to use 
them to do much of their pitching in the old way, the fact 
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that the machine never found a market at any price until 
coupled with superadded patented improvements), all show 
consistently and clearly that the invention had no value 
beyond what was measured by the royalty of $20, and ren- 
der it improbable that it would, in the absence of subse- 


quent improvements, have been able to compete with old 


modes of pitching. The superheated steam machine, which 
is preferred by many brewers, to the best modern embodi- 
ment of the Gottfried, was during all the period of infringe- 
ment in general use for the same purpose. The defendants 
had before used it, and the difference in the purchase price 
or mere accident was probably the only reason for selecting 
the Gottfried. 


FACTS DISREGARDED AND MISSTATED BY MASTER. 
The patent was granted to Gottfried and Holbeck 


‘jointly. They put the machine on the market without re- 


striction, advertising them generally, and selling to all who 


‘would buy. (Dep. Gottfried, ans. 15, p. 70.) Gottfried is 
‘asked (p. 227): 


“X-Q.112. About when was the profit on your machine 
reduced from one hundred to eighty dollars? 

“A. As much as [ remember it was in 1866. 

“X-Q. 115. About when was it reduced to sixty dol- 
lars ? 

‘A. The next year after that. 

“X-@. 115. At what price was the furnace sold during 
those years, from the date of the patent to the time when 


you transferred to the Barrel Pitching Machine Company 


of Baltimore ? 7 

“A. The price was first two hundred dollars, then came 
down gradually to one hundred and fifty dollars. It had 
reached one hundred and fifty dollars at the time we trans- 


ferred to the Barrel Pitching Machine Company, of Balti- 


more. 
“X-@.116. Up to the time you transferred to that com- 


_pany, you sold all the machines that you could find a mar- 


ket for, did you? 

“A. Yes,sir; we did. 

“X-Q. 117. From the time that the title came back to 
you, or to you and Holbeck, who has been selling the ma- 
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chine under the authority of the patent, you, or Holbeck, 
or some one else ? 

“A. Holbeck manufactured the machines under the 
patent, and Stromberg, of sultimore, manufactured the 
machines under the patent. 

“X-Q. 118. Has Holbeck been manufacturing under 
authority of the patent ever since the title came back to 
you and him, down to the expiration of the patent ? 

‘A. He has been manufacturing machines under the 
patent up to the expiration of the patent.” 


Gottfried had already testified relative to the manufac- 
ture and sale of the machines by the Barrel Pitching Ma- 
chine Company from the time of the assignment as follows: 


(X-Q. 58, p. 75.) 


“X-(. 58. That company made and sold these ma- 
chines from that time on under authority from you and Mr. 
Llolbeck, did it? 

“A, Lassigned my right to Holbeck, and he assigned 
to that company, and they made and sold machines. 

«“ X-Q. 59. Who has been selling these machines under 
authority of your patent since February, 1879? 

“A. Holbeck & Co. have.” 


This covers the term of the patent. The largest gross 
profit complainant claims they ever asked, was “ about $100 
per machine.” (Dep. Gottfried, ans. 4, p. 210.) This was 
at a time when ctrrency was worth about forty cents on 
the dollar, when prices of every kind were correspondingly 
inflated, and when, measured by the currency of the time, 
manufacturers’ profits were generally more than twice what 
they were a few years after. This profit was reduced by 
the patentees to eighty dollars in 1866, and sixty dollars in 
1867. (Dep. Gottfried, x-q. 112, 1138, p. 227.) Bothgthese 
reductions were made before they had heard of any infring- 
ing machine, and consequently are not in any way attrib- 
utable to infringement (Dep. Gottfried, x-q. 166, p. 233.) 
The reduction did not exceed the general reduction of 
prices accompanying the depreciation of value in currency. 
There had been a further reduction to fifty dollars before 
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the transfer to the Barrel Pitching Machine Company in 
1871 (Dep. Gottfried, ans. 19.) 

After the validity of the patent was settled in litiga- 
tion, the price was not raised (Dep. Gottfried, x-q. 67, p. 76). 
There is nowhere any change in the mode of eujoying the 
franchise, or iu the rate fixed that isin any degree traceable 
to infringement. 

Under date of December 19, 1870, Gottfried conveyed 
to Holbeck and his assignees his entire right under the 
patent for a royalty of $10 per machine, reciting that he 
reserved the right to revoke this assignment if the royalty 
was not paid (p. eeME uments) This royalty was agreed 
upon between the two parties who were, of all persons in 
the world, least liable to underestimate the value of the 
invention, ane. after they had been selling the machine 
nearly seven years, and had abundant opportunity to ascer- 
tain its value; it was agreed upon with reference to the as- 
signment to a corporation organized at the time to manu- 
fasture under this patent and other patents for latfer im- 
provements in pitching machines. That company was or- 
“ganized December 29, 1870 (p. 32, assignments). Gottfried’s 
assignment to Hlolbeck and his assignees, while dated De- 
cember 19, 1870, was probably executed the same day. 
There is the change of but one figure in the date. It was 
recorded the same day as the assignment froyi Holbeck to 
the incorporators of the company ress sammy 
Gottfried was a witness to the assignment to the company 
(pi Srassignments). Gottfried testified that “ this company 
agreed to pay me $10 per machine.” (Ans. 19, p. 215.) 

The only claim which Gottfried can assert to any dam- 
ages beyond a loss of $10 royalty reserved on his half in- 
terest, is that which he asserts in his capacity of assignee to 
Holbeck and Barrel Pitching Machine Company and other 
intermediate assignees, and this $10 was the royalty for the 
half interest which they had concurred in as a permanent 
measure of the value of that interest when conveyed to 
strangers. At the time of making these transfers it is evi- 
dent that any interference from infringers was not thought 
of, for no provision is made in the conveyance for the ex- 
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pense of litigation, or division of the proceeds, or any of 
the contingencies usually provided for when a license is 
granted to a manufacturer under a patent which is threat- 
ened with infringement. 

It was while these conditions remained without any ef- 
fort to disturb them, while Gottfried could not in any event 
realize more than the $10 per machine, and while nebody 
claiming under the patent had ever been in the way of ob- 
taining or asking for other profit from it than that which 
was to be obtained by its sale, that the defendants bought 
aud put into use their machine, which was made under a 
luter patent, and thus committed the breach which the 
master found damnified the complainant to about $10,000. 

Before this Pitching Machine Company had been 
many months in operation, its officers got into a quarrel 
among themselves, resulting in a lawsuit between ‘two of 
them, and the selling OUga) the stock of the defendant at 
sheriff’s sale (pp. 22@80,Zssignments). This quarrel, and 
general business incompetency, and refusal to pay their 
debts, seemed to have unfitted that company for prospering 
largely in any business, and Gottfried became dissatisfied, 
not with the amouat of royalty reserved, but because that 
royalty #@ek was not paid overto him. March 25, 1875, 
Gottfried executed, and afterward filed in the Patent Office, 
a paper reciting that his grant having been made “in con- , 
sideration of a royalty to be paid to him of $10 per ma- 
chine for every machine manufactured by said Holbeck, 
and any associates he may have, but Holbeck and his asso- 
ciates having manufactured sundry of such machines, and 
neglected to pay royalty thereon, ete.,” and stating that he 
thereby revokes the grant. This paper does not appear to 
have been ever served upon any parties in interest, and it 
is hardly supposable that the filing of such a paper in the 
Patent Office could operate as a revocation ot the Gottfried 
share of the title. If it had, it would still have left the 
Pitching Machine Company vested with Holbeck’s half in- 
terest, which would have given it full authority to con- 
tinue the manufacture and sale of the machines in- 
definitely. 
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Clum v. Brewer, 2 Curtis, 507, per Curtis, J.- 
Durham v. I. & St. L. R. R., 7 Bis. 223, per Drum- 
mond, J. 


It certainly could not have increased complainant’s 
damage by reason of the breach already committed. So 
far as the effort at revocation had any bearing on the 
fairness of the royalty, it is to be noted it was only be- 
cause of failure to pay the royalty that it purported to be 
made. 

In 1875, the Barrel Pitching Machine Company as- 
‘signed its interest to ifg_incorporators, including Holbeck 
aud Comynges (p. tf assignments). The same year Hol- 
beck assigned half his interest to Stromberg, and went into 
——.! with him for the manufacture of the machines 
(p. $F, assignments). In 1875, Comynges assigned his in- 
terest to Stromberg (p. ¥¥% assignments), who, as well as 
Holbeck, continued to manufacture and sell the machine 
under the authority of the patent. 

In October, 1876, Gottfried executed a power of attor- 
ney, reciting that Stromberg, Holbeck, gyd himself, were 
jointly interested in the patent (p. LEesignments). In 
February, 1879, Smith and Comynges, two of the stock- 
holders in the Barrel Pitching Machine Cg, re-aggiened to 
Holbeck their interest in the patent (pp. 23 1 , assign- 
ments). In May, 1879, Holbeck assigned his interest in re- 
coveries and back royalties to Gottfried, and reserved the 
exclusive right to manufacture and sell machines, at a roy- 
alty of ten per cent on their selling price, which right he 
enjoyed to the expiration of the patent, except that Strom- 
berg ulso was selling under the patent, down to 1880. The 
royalty of ten per cent was released after 1879, and, from 
that time, Holbeck enjoyed the right to manufacture and 
sell without royalty, and Gottfried, who had parted with 
the right to manufacture and sell machines without reserv- 
ing any tribute thereon, could not have been damaged by 
any infringement, as it made no difference whatever to him 
whether the machines were purchased of Ilolbeck or of 
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strangers, and he represents no privity with Holveck sub- 
sequently to that time. 

January 24, 1880, Stromberg assigned his interest to 
Gottfried, reserving the right to sell twenty additional ma- 
chines. The patent expired May 3, 1881. There was no 
time, from its issue to its expiration, when Gottfried held 
unqualified interest in it, or when the manufacture was not 
carried on under it by those, as assignees of whom he now 
sues, and with his personal concurrence and procurement. 
The share of the profit made on the selling price of the 
machine, prior to 1871, and the rovalty of ten dollars per 
machine, and the ten per cent on the selling price, from 
May to December, 1879, are the only revenue the com- 
plainant was ever in the way of receiving, or ever asked, 
for the lawful use of the invention during any part of the 
term of the patent. His claim to damages, beyond this 
royalty of ten dollars on the half interest, he can only make 
as assignee of Holbeck, the Barrel Pitching Machine Co., 
and Stromberg, and subject to all limitations that would 
have applied to them, and under the same burden of proof. 
If he can recover in his own name damages sustained by 
them (which is doubtfal), he certainly can not recover more 
than they could have recovered if in their proper persons 
before the court as complainants. If he has failed to show 
definitely the measure of their damage from this particular 
infringement, he can not have any recovery therefor. They 
seem to have regarded and treated the royalty of ten dol- 
lars for the half interest as excessive ; and it was 80, as com- 
pared with royalties ordinarily exacted, as illustrated by 
cases heretofore cited. As against both them and him, the 
allowance of the same royalty on their half interest as that 
mutually fixed between them on his half interest, is the 
most fuvorable measure of recovery to which they could 
lay any reasonable claim. It is the only measure of their 
damages fur the computation of which complainant has 
furnished any data. 

The master’s report, besides containing many mis- 
statements of fact, contains many more calculated to con- 
vey a false impression. He states that the patentees’ “ ef- 
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forts to introduce the invention failed, and they never 
succeeded in building up a manufacturing business,” that 
the arrangement for royalty of ten dollars per machine, 
was a “ personal arrangement” between the patentees, and 
“little, if any thing, ever done under it,” and that the title 
became reinvested in the patentees in 1875 and 1876. 

The evidence of complainant shows conclusively, and 
without any contradiction, that the patentees continued 
from the issue of the patent to its expiration, either in per- 
son or through their authorized licensees, the manufacture 
and sale of the machines without restriction; that the ar- 
rangement for royalty, instead of being a “ personal ar- 
rangement” between the patentees, was a grant to ‘* Hol- 
beck and his assignees,” made at the time of the organization 
of a stock company, with a view to that company operating 
under it; that Gottfried witnessed the assignment to that 
company, and speaks of the agreement for that royalty as 
between him and that company; that it was made subject to 
penalty of forfeiture for want of payment; that this pen- 
alty was sought to be enforced when the royalty failed to 
be paid ; that this license continued in force in behalf of this 
corporation, with Gottfried’s acquiescence, for more than five 
years, during which time that company continued to enjoy the 
unrestricted right to sell machines, and to sell them generally ; 
that the only ground on which Gottfried then undertook 
to recall the license was the failure of this company to pay 
the royalty that had accrued ; that Holbeck and Stromberg 
continued thereafter (one of them through the term of the 
patent, and the other practically so) authorized to make 
and sell generally; that the title did not return to the pat- 
entees until January 24, 1880, and never for a moment was 
so vested in complainant as to give him right to exclude 
others from manufacturing the machine, and putting it 
into use, as extensively as they wished. 

The inferences the master draws from these misstuate- 
ments are equally unwarranted. If the facts were as he 
represents, they would not, as he assumes, entitle the com- 
plainant to damages larger than the royalty at which the 
sule of the machines to al! who would purchase was au- 
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thorized, or than the profits per machine which the pat- 
entees would have made at their own rates, but would 
only tend to show that the machine could not find a mar- 
ket at that rate, and that the complainant had not there- 
fore been damaged to that extent. It would be a ground 
for defendants to dispute the royalty as excessive, or 
to insist that only nominal damages could be recovered. 
It is the defendant, not the complainant, who can attack 
a royalty established by the complainant on the ground 
that it has not been sufficiently acquiesced in. ( Walker 
on Patents, p. 389, sec. 557.) As against complainant, it is 
enough that it is all he had fixed as the measure of his 
profit on the general sale of the invention, and all he 
would have got if it had been acquiesced in. If the 
agreement about royalty had been personal, the two par- 
ties were on an equal footing, and there is as much rea- 
son for supposing Holbeck allowed Gottfried more than 
he would a stranger as that Gottfried accepted less from 
Holbeck. It was a business transaction in which they 
undertook to fairly apportion the franchise for the entire 
remaining term of the patent in dealing with a corpora- 
tion organized to manufacture the machine, and thus con- 
curred in estimating the $10 per machine as fairly meas- 
uring the half interest of Gottfried. This estimate is ex- 
cessive as compared with ordinary rates of royalties, as 
illustrated by the cases before the courts where damages 
have been awarded on the basis of royalties. It is larger 
than any royalty paid under sewing machine, reaper, or 
grain-binder patents. Even if the consideration had been 
ull affection, as there is not the slightest reason for sup- 
posing, the loss of this royalty would still be all the dam- 
ages Gottfried suffered by the infringement, as it was all 
the profit that he could passibly get out of the lawful 
putting into use of the machine. The patentees were the 
last men to underestimate the value of the patent. 

If complainant had failed to build up a manufacturing 
business between 1864 and 1875, the subsequent putting 
into use of one machine by these defendants certainly was 
not the cause of that prior failure, and does not entitle 
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complainant to recover of them therefor. It was more 
than ten years before the effort was made that their tres- 
pass occurred. Then it was not by competition in the mar- 
ket, but by substituting in their brewery for a pitching 
machine which did not infringe, and upon which com- 
plainant could in no event have got any tribute, one ma- 
chine which the court has held to infringe. It does not 
appear that the patentees were prevented from building 
up a business by any infringement. For the first four 
years they never heard of an infringement, and after 
that do not appear to have been interfered with in any 
sale by infringers, or to have notified any body that they 
were infringing until the patent was more than thirteen 
years old. 

If they were being interfered with by the manufacture 
of competing machines, they had a very simple remedy in 
applying for an injunction against such manufactures. It 
was their duty at least to give notice to the public, who 
were purchasing machines made under later patents, that 
they claimed that they were infringements of their patent. 
They do not appear to have done even this. They never 
have commenced suits against any manufacturers of or 
dealers in infringing machines (Dep. Gottfried, x-q. 167, p. 
233). Patentees who lay idly by and see infringing ma- 
chines made and sold, and allow the public year after year 
to buy them and put them into use without any suspicion 
of adverse claim against them, do not thereby acquire such 
special equities in their favor as to justify the straining of 
the law to give them, as acteal damages against the user 
of a single machine, a thousand fold what they would have 
received if he had bought their own machines on their 
own terms. 

The master states that “the brewers meanwhile re- 
garded the .patent as invalid, and engaged extensively in 
making and using infringing machines,’ and that over 
three thousand were put into use during the first twelve or 
thirteen years. There is no evidence that a half-dozen in- 
fringing machines had been made or used prior to making 
this license, or a dozen within the thirteen years, or that 
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brewers or others were aware that any of these machines 
were claimed as infringements of complainant’s patent. If 
such had been the fact, it would not increase complainant’s 
damages beyond the loss of the royalty which he would 
have received if there had been no infringement. 

The master’s reiterated statement that over three 
thousand machines were put into use in the first twelve or 
thirteen years of the patent, represents the imagination of 
Gottfried supplemented by that of the master. 

Gottfried, who is the only witness referring to the 
subject, stated in the loose generalization of his direct ex- 
amination, that the machine had been put into use “in 
about three thousand breweries.” On cross-examination, 
in the presence of this master, he admits that he has no 
personal knowledge of its use in more than from two hun- 
hundred to two hundred and fifty breweries. 

Both these statements refer to all uses down to the 
time when Gottfried testified, two years after the expira- 
tion of the patent, not tu the first twelve or thirteen years, 
as represented by the master. 

The royalty fixed in 1871 was not a royalty to con- 
tinue in force only while the validity of the patent was in 
dispute, and does not appear to have been affected by any 
expectation of controversy over it. It was fixed for the 
remainder of the term of the patent, not as a temporary 
expedient. 

In all eases where a royalty is held to be a measure of 
recovery, it is necessarily a royalty fixed before the rights 
of the patentee had been finally established and acquiesced 
in, for the cases themselves in which that measure is 
udopted, are contests over those rights. 

The master says that the sale of Holbeck’s interest to 
Gottfried, in 1879, was also a“ personal arrangement,” and 
attributes the smaliness of the royalty reserved to affection. 
There is no warrant anywhere for this assumption. The 
documents in evidence show these patentees dealing with 
each other, as two sharpers might deal with one another. 
The royalty reserved was a large one, as compared with 
those where royalties have been adopted as a measure of 
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recovery, and seems to have been larger than Holbeck 
found he could aftord to pay. It purported in terms to be 
the consideration for the right to continue the sale, and 
was, in fact, so; the $10,000 being paid for the exclusive 
right to all the damages for infringement during the term 
of the patent. This $10,000 the master awards as damages 
for one out of the three thousand machines which he rep- 
resents to be liable to account under the patent. As the 
same rate, the damages for these three thousand machines 
would be ($30,000,000) thirty million dollars. 

The master says that, after the Judge Dyer’s decision, 
Gottfried granted licenses at uniform rates of fifteen cents 
a keg, etc.; and, further on, states that he names thirteen 
of these licenses, and says there are more. 

These statements are directly contrary to fact. The evi- 
dence shows definitely that no license of any kind was ever 
granted except as a settlement for past infringement. Gott- 
fried names but six so-called licenses, in which he pretends 
that this right of royalty on either keg or cask was considered 
by him any estimate of the amount of settlements, and admits 
expressly upon cross-examination that these six are all the con- 
tracts made for license fees to be paid after the date of the 
contract ; that they all included settlements for past infringe- 
ment; that, in every instance but one, suit was- actually pend- 
ing and settled by the contract; that, of these six, one was 
never acted upon; that, of the remainder, four were paid by 
the licenses upon estimate claimed to have been made by him 
in advance, instead of at stated periods during the remainder 
of the term of the patent, as provided in them; that upon one 
of them only, a report was made subsequent to the settlement, 
which report showed no kegs pitched, and only twenty-two casks, 
and that all these settlements were made through the interven- 
tion of complainant’s attorneys. 

They were all made for sums less than the expense of 
litigation. Gottfried, in cross-examination before this : 
master, testifies as follows (p. 225, ans. 101): 


“X-Q. 101. Can you name any party who put a pitch- 
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machine into his brewery for the first time, upon an agree- 
ment to pay you royalty for the use of the machine? 

“A. No, sir; Ll ean not. 

“X-Q. 102. Then, in all the cases where you made set- 
tlements upon the basis of royalty estimated by you, the 
parties with whom you settled had machines already in 
use, had they not? 

“A. Yes; they had. 

“X-Q. 103. And they made the settlements to obtain a 
release for the past use, and to get a general release for the 
remainder of the term of the patent? 

“A. That is the fact. There are some exceptions, 
however; some did not take a release for the future, and 
some did not need any. Settlements had been made before 
that patent had expired, and some did not take any release, 
from the fact that they did not need any, because they bad 
bought the machine from Llolbeck.” 


Also: 


“X-Q. 110. These contracts just offered in evidence 
represent all the contracts for license fees to be paid after 
the date of the contract that you made, do they ? 

“A. Yes; they are all that kind of contracts.” 


The only one of the six Gottfried can name as having 
continued to report under this so-called license is Philip 
Sheuermann, who, he says, made one report of 22 casks 
pitched (z-qg. 106, 107, p. 227). On re-direct examination 
complainant tries to make it appear that a report was 
made by Jung and Borchert (x-g. 181, p. 235), but it ap- 
pears that they made but one payment, which was fora 
lump-sum for past and future (Dep. Gottfried, ans. 4, p. 210). 
The first settlement that Gottfried claims to have made 
with anybody upon any estimate on royalty, was that with 
Jung and Borchert, in April, 1880, less than a year before 
the expiration of the patent, and more than five years after 
the defendants’ infringement (Dep. Gottfried, x-q. 99, p. 
225). Gottfried also testified (p. 224) as follows: 


“« X¥-(. 84. Then your attorneys took part in the ne- 
gotiations for settlement in all the cases, did they 7 
“A. Yes, sir; they did.” 
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These six settlements of litigation, all made for 
amounts trivial as compared with the cost of litigation 
impending, and on none of which were royalties of fifteen 
cents a keg actually reported and paid, even for the frac- 
tion of the year which the patent had then to run, afford 
the only basis on which the master finds that there was a 
royalty under the patent, measuring the damage sustained 
by the complainant many years before such settlements 
were proposed. The course of business pursued during the 
entire term of the patent, the rate of royalty fixed by the 
patentees as the basis of business transactions for the entire 
term of the patent, the amount of profit which they, for 
many years, were realizing in the course of business, the 
conclusive evidence as to the limits of the actual loss 
sustained by complainant, are all discarded for this fictitious 
royalty. The more than four years the patentees carried 
on their business generally, without hearing of the in- 
fringers, was too short to have any significance. The 
master admits Gottfried to have acquiesced in the royalty 
of ten dollars per machine for over five years, and it was 
made expressly for the entire term of the patent, but the 
period for which it was made, or for which it was ac- 
quiesced in, is treated as too short to have any significance. 
The sale of twenty machines, which the master admits to 
have been sold in the ordinary course of business, is too 
trivial to be considered, But these settlements for six ma- 
chines, all made within a few months, under compulsion, 
and not actually carried out according to their terms (ex- 
cept one in which no report of kegs was made, and only 
twenty-two casks reported), are so conclusive evidence of 
uctual damage suffered by infringements years prior to the 
time they were asked for, that the master does not hesitate 
to make them retroactive, and to award on the strength of 
them a judgment for the use of one machine many fold the 
aggregate obtained in these six settlements. 

It is no uncommon expedient for persons who are su- 
ing under a patent to undertake, while the litigation is 
pending, to “establish a royalty,” by arranging so-called 
licenses with strangers upon terms which, applied to these 
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strangers, will be petty, but afford a convenient multiplier 
when used against others, and to offer all sorts of ulterior 
considerations in order to effect such licenses; but it has 
not hitherto been understood that license so effected, pend- 
ing litigation and as settlement of past infringements, could 
serve any purpose beyond that of intimidating others into 


settlements. 
The master says that he is not inclined to assume that 
the infringeag e{more than they believed they were 


liable for, and¥that no evidence has been introduced to 
show that the amounts were paid under collusion. If this 
was so, it would not afford a basis for judgment against 
these defendants, much less one many fold the aggregate of 
these settlements. 

Whether the parties believed they were liable or not 
has nothing to do with fixing the measure of complainants’ 
damages. The defendants are not called upon to investi- 
gate the motives that enter into such settlements. But 
the evidence does show plainly that the settlements were 
made for more than the complainant was entitled to, 
though for less than the expenses of litigation to the 
defendants, if they had been successful, would have 
amounted to. 

If such a basis of recovery were adopted, it would 
oblige the investigation of this evidence to extend to an 
inquiry into all the inducements brought to bear, whether 
persuasion or intimidation, all frauds practiced, all the col- 
lusive arrangements, and g@ every thing of this character, 
in all the litigation and transactions amongst strangers 
affecting such settlements. It wonld practically oust the 
jurisdiction of masters and juries and courts in determining 
the meusure of recovery, and substitute for them strangers 
before whom the party could not be heard, who were not 
under oath, and who were swayed by influences of tlhe most 
doubtful or reprehensible character. The cross-examina- 
tion of Gottfried, and the admissions made in connection 
with that cross-examination, exhibit, in part at least, the 
methods by which such settlements are procured. (See dep. 
Gottfried, x-q. p. 234, ans. 178, et sey., extract from Volksblatt, 
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and letter to Wood & Boyd, stipulation at end of record). De- 
fendants are shown fictitious or ¢ollusive decrees, told that 
they are judgments of courts which are controlling as 
against them, and in terms such that if inflicted upon them 
might be ruinous; they are threatened with ruin of finan- 
cial standing, with injunctions and with penalties. If they 
take counsel, insidious approaches are made by which the 
advice of their counsel is represented to them to be mis- 
leading or corrupt; secret emissaries are, employed, pre- 
tending to be their friends, known, perhaps, to have special 
influence with them; they approach them with apparently 
friendly advice and warning; they assume to be acting as 
solicitous for their interest, when secretly in the pay of their 
opponent; if there are several defendants having a common 
interest, one out of the number is offered inducement to 
obtain a settlement from the rest,and appearing as a coun- 
selor with his associates, uses his influence as if speaking 
for the common good in obtaining the passing of resolutions 
that shall effect a settlement out of which he will receive a 
compensation; defendants are even given to understand 
that the amount of judgment against them is already de- 
termined by the court, with a suggestion that a discount 
may be had for cash payment; newspapers are employed 
to publish what, by thé reader, are taken to be editorial ar- 
ticles, charging with incompetence or corruption any coun- 
se] who may advise them against such extortionate settle- 
ments, and publishing and alluding to as the judgment of 
courts what are consent decrees. 

Thus, in cases where there is the most conclusive de- 
fense, or where a recovery could not be more than nominal, 
parties shrinking from litigation are sometimes bled to the 
amount of many thousands of dollars. This is especially so 
where the attack is made upon users, rather than manufac- 
turers, of machines. 

It would be bad enough to contend for such a measure 
of recovery against infringements occurring after the com- 
plainant had effected such settlements, and so, as complain- 
ant claims, established this basis; but when the proposition 
goes further, and insists upon it as a measure of recovery to 
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reach back five years prior to the time when the first settle- 
ment of the character was made, it assumes that, though the 
measure of recovery against defendants purchasing a ma- 
chine in 1875, wédtale if suit had been brought within tt gael 
could not have been more than the few dollars which co 
stituted the license fee upon the machine, it was within the 
power of the complainant to make arrangement with stran- 
gers in 1880, which magnified many hundred fold the 
amount of damage inflicted upon him by purchasing a 
machine five years before; that a patentee who, him- 
self, assuming the burden of introducing his invention 
to the public, finding a market for it, and taking all the 
risks, labor and expense incident to it, would make at most 
a profit of five or ten dollars on a machine, can instead lie 
idle during the term of his patent, allow others to create 
and fill the market for it, and thus its use to become per- 
haps much more extensive than it would have become as 
made and sold by him, and then at the expiration of his 
patent, by some arrangement between him and strangers, 
procured perhaps by the most questionable means, create a 
measure of value for his franchise a bandred or a thou- 
sand fold what he could ever have realized by introducing 
the article, and levy tribute to that amount upon all who 
used it in ignorance of his asserting any claim of right. 

It does not appear that in any case in which the mas- 
ter’s reports offered in evidence were made, any evidence 
was taken or appearance made in behalf of defendants, or 
that the masters had before them any evidence, other than 
the sweeping statements made by Gottfried in direct exam- 
ination. It does appear that in none of them there were any 
exceptions taken to such report. This, taken in connection 
with the fact that the amount reported was many times 
what complainant made, or ever undertook to make, in the 
lawful introduction of the invention, is strong evidence of 
collusion, and is conclusive evidence that something besides 
the actual damages due complainant was considered in the 
settlement. Defendants could not, if they would, in this 
case, prosecute an investigation into the secret history of 
these settlements, and the ulterior inducements by which 
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they were procured, and the costs of such investigations, if 
defendant were compelled to make them, would be enor- 
mous. 

The master states that he finds that in some of the 
eases before Mr. Bishop, the facts relied on by the defend- 
ants were before the master. 

If he means any thing more than the general state- 
ments made by Gottfried in his direct examination, defend- 
ants deny it, and insist that the statement is unfounded in 
fact, and that the master is utterly unwarranted in making 
it-wwithout having proof of it in evidence and giving them an 
opportunity to meet it. The statement is substantially con- 
sistent with the master’s recital of the evidence before him, 
which ignores every thing but Gottfried’s fictitious gene- 
ralizations in his direct examination. 

The statement that Judge Treat has confirmed com- 
plainant’s position iserroneous. After defendants had ob- 
jected on the record to the so-called decrees from other 
courts, and called attention to the fact that there were no 
exceptions upon which the court could possibly have re- 
viewed the master’s report, complainant’s attorneys went 
to Springfield and arranged for exceptions in a case prac- 
tically closed a year before. These exceptions were pro- 
duced at the argument before the master, so as to exclude 
defendants from opportunity to investigate the cireumstan- 
ees. They failed to show that any of the evidence here pre- 
sented, or any of the questions of fact or of law, were before 
either the master or the court. There was no opinion of 
the court, as presumably there would have been if the 
court were actually making a decision so inconsistent with 
authority and so extraordinary. As depriving the entry 
in that case of all weight as authority, defendants now 
produce a certified copy of all the evidence taken therein, 
which shows that there was no evidence taken in behalf of 
defendants, no cross-examination of Gottfried or his expert, 
Graham, and no appearance for defendants at the examina- 
tion of either of these witnesses. None of the facts ap- 
pearing from the cross-examination of Gottfried or his wit- 
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nesses here, or from defendants’ evidence were before the 
master. 

It was, throughout, like all the other cases, a sham 
fight, for use elsewhere. The probability is that the filing 
of these exceptions was by the procurement of complain- 
ant, if they were not actually drawn or dictated by those 
representing him. This fairly illustrates the unreliability 
of master’s reports in other cases as authority here. 

The only cases in which the same evidence as that be- 
fore this master was exhibited, were the Cincinnati cases, 
in which the profit on the sale of the machine was held, 
both by the master and the court, the measure of actual 
damages. 

In his representations as to the value of the invention 
the master equally misrepresents the facts. If the question 
of the theoretical value of the invention had been the one 
before the master, he could only consider it upon definite 
evidence showing exactly what the saving was. If, as he 
intimates, there was a saving in time, the amount of that 
saving, the cost of the labor which was avoided, and the 
discount to be allowed on the cost of running the machine, 
should have been definitely proved and made the basis of 
his caleulations. The same is true if it were a saving in 
kegs or a saving in pitching. Even then it is not presum- 
able that any person would pay this amount for the right 
to use the machine; the amount of saving effected is not 
the basis of commercial transations. 

No one of the witnesses in behalf of complainant un- 
dertook to furnish any definite data of this kind, though it 
would be easily procurable if the facts were in their favor. 
Their cross-examination shows none of them to possess 
such data. The defendants have shown affirmatively, by 
demonstration and by uncontradicted evidence, that the 
speculations of complainant’s witnesses are most extrava- 
gantly absurd and unfounded, and that there is no appre- 
ciable saving in any respect. The facts fully proved in evi- 
dence that it has been throughout a debateable question 
among brewers whether it was profitable to use the ma- 
chine, upon any terms; that some of the largest brewers in- 
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sist to this day that it is not, and refuse to use it when its 
use has always been open to them at a cost not exceeding 
the price of a machine, that those who have it scarcely ever 
use it for pitching their casks (though complainant’s wit- 
nesses placed the saving as high as seven dollars a cask), 
while some use it for pitching casks, but do not use it for 
pitching kegs; that during more than half the term of the 
patent the large brewers in Cincinnati, as well as the de- 
fendant brewers here, and presumably other brewers 
throughout the country, continued to do all their pitching 
by hand, and only abandoned it as improved machines were 
bronght to their door at small cost; that the pitching by 
hand is always done by workmen employed about the 
brewery in what would otherwise be leisure time and at no 
appreciable cost to the brewerygand the difficulty Gottfried 
and Holbeck had in making sales when there was no com- 
petition; all are convincing evidence that the invention pos- 
sesses no such value as to secure its adoption upon any 
terms more costly than the purchase of a machine at a mod- 
erate price. Gottfried himself did not use the machine on 
kegs for the first few years (dep. Gottfried, a. 4 and 5, p. 
69). Schuerman, the witness, who made the report to 
Gottfried of twenty-two casks pitched, did not use his 
machine on kegs (dep. Gottfried, a. 4, p. 204). Seib pitched 
his kegs by hand during all the time he had the first Gott- 
fried machine (dep. Schuerle, a. 66, pp. 204, and a. 74, p. 266; 
Uhiman, a. 40, p. 273. Indeed, it seems to have been sub- 
sequent inventions that enabled the machine to be used 
to advantage in pitching the kegs. Gottfried’s patent 
shows it adapted to casks only. These defendants, on the 
other hand, and substantially all the Cincinnati brewers 
who have pitchisg machines, do not use it in pitching 
casks. 

The master has misrepresented both the process of 
pitching by machine and by hand, subtracting from one 
and adding to the other. 

The process of pitching by machine is as follows: 
One man places the keg upon a rack, another thrusts a 
gas-jet into the keg, while a third inspects the interior 
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of the keg and removes any bits of cork, splinters of 
staves or other foreign substances, by means of a slender- 
pointed rod of iron. Then the keg is washed, placed on 
skids, with the bung-hole down, dried and the hoops 
tightened. The keg is then placed upon a stand so that 
the hot air-pipe of the machine goes into the bung-hole. 
When sufficiently heated, the keg is removed, hot pitch 
poured into it from a ladle by means of a funnel, the bung 
replaced, the keg rolled a little, the bung removed, the 
pitch poured out, and then the keg rolled. Some put the 
pitch in before heating the keg. 

See Dep.— 

Frecli, ans. 21, 30, 31, pp. 230, 231. 
Schwartz, ans. 6, p. 345. 

Windisch, ans. 6, p. 350. 

Hauck, ans. 36, 40, 77, 90, 94, pp. 354-358. 
Gerst, ans. 15, 21, pp. 361, 362. 

The old process of pitching was as follows: One head 
of each keg was taken out and the hoops loosely replaced 
to keep the staves in place, and the kegs placed in a row, 
slantwise, upon a rack, with the open end up. One man 
dips a large ladle of hot pitch from the kettle and hastily 
pours a little into each keg upon the rack, then takes from 
the furnace an iron, one end of which is heated toa red 
heat, and thrusts the hot end into each of the kegs, thereby 
setting the pitch on fire. A pin is put into the spigot-hole 
of the head, and, after the pitch has blazed for a moment, 
the head is placed over the open end, melting the old 
pitch upon the head and at the same time putting out the 
flame. The loose hoops are then knocked off, the head 
put in, the hoops tightened, the surplus pitch allowed to 
run out into another vessel, and the kegs then placed upon 
the roller. 

See Dep.— 

Frech, x-ans. 21, 23, p. 882. 
Brenner, ans. 19, p. 985. 
Meier, ans. 11, 12, p. 307. 

The inspection of kegs and removal of refuse matter 

alone occupies more time than the taking apart of the 
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kegs where the pitching is done by hand. (Dep. Frech, 
ans. 23, 25, pp. 330, 331.) 

Pitching by machine is not thorough, and careful 
brewers having the machine make it arule to pitch all 
kegs by hand once in two years, or thereabouts. (Dep. 
Gerst, ans. 12, p. 361.) 

Seven men, or six men with a machine for rolling, can 
pitch by hand, upon an average, not less than from 60 to 
80 kegs an hour. 

See Dep.— 

Frech, ans, 14, 17, p. 330. 
Gerst, ans. 24, p. 362. 
Liebel, ans. 18, p. 368: 
Scharf, ans. 5, p. 375. 
Brenner, ans. 14, p. 384. 
Windisch, ans. 2, p. 394. 
Hauck, ans. 12, page 352. 
Moerlein, E. Schmidt, Boss, H. Schmidt, Mulhauser, 
and Herancourt. 3 g 

At the Windisch, Mulhauser Brewery, in the presence 
Of the master in the Cincinnati cases, who took all the evi- 
dence in these, 51 kegs were pitched by hand in twenty- 
four minutes by men who had not pitched by hand for 
years, two of them being coopers and the others ordinary 
workmen at the brewery. 

See Dep.— 

Frech, ans. 17, 20, p. 330. 
Windisch, ans. 2, 3, pp. 349-351. 
Liebel, ans. 19, 22, p. 368. 
Scharf, ans. 5, 6, pp. 373, 374. 

This would be over a thousand kegs ina day of ten 
hours. Allowing two dollars a day for the labor, the gross 
cost would be fourteen dollars, less than a cent and a half 
a keg. Complainant’s witnesses place the number of kegs 
which the same number of men would pitch in a day with 
the machine at eight hundred—there is, besides the cost of 
the machine, the fan, the engine, and a man to run the 
engine. The royalty of the master assumes the defendants 
would have paid for the privilege of pitching that thousand 
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kegs, by the latter rather than the former method, is one 
hundred and fifty dollars, more than twelve times the cost 
of pitching by hand, while it is evident that the expense 
of the work must have been at least as great. And the 
master further assumes that detendants would have volun- 
tarily paid this royalty when complainant was author- 
izing the sale of machines generally, with unrestricted 
right of use, at a royalty not exceeding twenty dollars per 
machine, and when the superheated steam machine, which 
did at least as rapid work as the Gottfried, was on sale in 
the same market. 

The defendants continued to pitch both kegs and 
casks by hand, or by machines not covered by the patent, 
during most of the term of the patent. Many brewers still 
prefer to pitch by hand, and do so. Most of those who 
have the machine prefer to use, and do invariably use, the 
old pitching pan for pitching their casks, though complain- 
ant contends that the saving would be seven dollars a cask 
for each pitching. Others, who use the machine for pitch- 
ing casks, prefer to pitch their kegs by hand, and do so 
altogether. When they do adopt machines, it is not the 
Gottfried machine, as shown in the patent, but the Vogt 
or Stromberg, or other improved machine, made under 
more recent patents, and operated with a Roots blower, 
also covered by a later patent, all whose patentees may 
claim royalty, and, measuring their invention by an imagi- 
nation as much in excess of the ingenuity which it exhibits 
as has Gottfried, insist that their damage, too, is more than 
the entire profit of the breweries in which they are used. 

About twenty-four million dollars a year is the tribute 
which Gottfried would claim from the breweries of the 
country, or four hundred millions for the term of seventeen 
years, upon the master’s basis, according to the figures he 
gave in cross-examination. Upon redirect examination, 
his counsel reduced it for him to six hundred thousand dol- 
lars a year, or about ten millions for the term of seventeen 
years. When all the patents that may be asserted against 
implements and processes used in the pitching of kegs and 
casks alone are heard from, the uggregate recovery, at cor- 
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responding rates, may exceed many fold the profits of all 
the breweries of the country. 

Complainant’s witnesses, instead of being, as the mas- 
ter represents, mainly impartial witnesses, are nine of 
them from Seip’s brewery, where Gottfried used to be 
foreman, and four, besides Gottfried, from his own. None 
of them have any means of knowing, or any data for esti- 
mating, the duration of kegs pitched by either process, or 
the amount of pitch required, and the cross-examination 
shows that the most of them alternated between pitching 
by machine and by hand after they were familiar with the 
machine. 

See Dep.— 

Seib, ans. 44, 45, p. 260. 

Schuerle, ans. 89,96, p. 267. 
Uhleman, ans. 64, 65, 66, p. 274. 
Welke, ans. 66, p. 289. 

Stupp, ans. 56, 57, 58, pp. 294, 295. 
Roessler, ans. 35, 36, 37, p. 299. 
Olinger, ans. 67, 69, p. 303. 

Meier, ans. 48, 49, 50, 51, p. 310. 
Thienger, ans. 42, 43, 44, p. 315. 
Steiner, ans. 66, 69, pp. 317, 318. 
Loeffel, ans. 37, 38, 39, p. 320. 
Walther, ans. 65, 66, 67, p. 324. 
Thorman, ans. 73, 78, pp. 281, 282. 

Koehle is not questioned upon this point. Thorman is 
the only witness who pretends to know any thing about 
the number of kegs purchased from year to year by the 
brewery for which he works; is cooper at Seib’s brewery. 
He testifies that Seib’s brewery had in July, 1883, from 
8,000 to 10,000 kegs, barrels, and half-barrels, and that 
they purchased about 7,000 kegs in 1882, and from 3,000 
to 4,000 in the first six months of 1883. (See Dep. Thorman. 
ans. 6, 82, 84, pp. 276-282.) 

These figures are the only data furnished upon which 
the duration of machine pitched kegs can be estimated. 
Assuming them to be correct, it will be seen that the whole 
stock of kegs was renewed once in eighteen months. 
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The witness, Thorman, also testifies that Seib’s brew- 
ery produces about 140,000 barrels of beer perannum. Q. 
5. Gottfried, the complainant, testifies that in general 
about 100 kegs are required for every 1,000 barrels of beer 
sold, or 10,900 for each 100,000 barrels sold. (Dep. Golt- 
Fried, ans. 154, 184, 185, pp. 251-255.) 

Assuming his estimate to be correct, and that Seib’s 
brewery owned 14,000 kegs, the number required by this 
estimate, instead of 8,000 to 10,000, as stated by Thorman, 
it would appear that the entire stock of kegs had to be re- 
newed once in two years; or, in other words that the aver- 
ave duration of machine pitched kegs is two years. 

No witness on either side estimates the duration of 
hand pitched kegs at less than four years, and nearly al} 
upon both sides place it at from five to eight years. 

Defendants’ witnesses say they last longer when pitched 
by hand, and give their reasons. 

Eight witnesses are examined by complainant as to 
the amount of pitch ‘required to pitch a thirty-barrel cask 
by hand and by machine. Of the eight, three state the 
amount required for pitching by hand at figures ranging 
from 13 to 4 gallons, while four state the amount required 
in pitching by machine as four (4) gallous or more. 

See dep.— 

Meier, ans. 18, p. 307. 
Steiner, ans. 18, 19, p. 315. 
Stupp, ans. 16, p. 291. 
Uhleman, ans. 23, p. 271. 
Thorman, ans. 15, p. 277. 
Welke, ans. 14, p. 287. 
Koehl, ans. 15, p. 305. 

These witnesses vary in their estimate of the amount 
of pitch required for a thirty-barrel cask pitched by machine 
from one-half gallon (Meier) to five gallons (Uhleman). 

Defendants’ evidence shows that more pitch is required 
in pitching by machine, and gives the reason. 

See dep.— 

Frech, ans. 7, 95, pp. 329-337. 
Gerst. ans. 7, p. 360. 
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Scharf, ans. 12, 14, 21, pp. 374-376. 
Brenner, ans. 9, 26; x-ans. 9, 61, 74, 76, pp. 384-390. 

Also that the kegs require pitching more frequently 
when pitched by machine. 

See dep.— 

Frech, x-ans. 78, 79, 80, 81, pp. 336-337. 

Hauck, ans. 5, 7; x-ans. 25, 27, pp. 352-353. 

Gerst, ans. 7, p. 350. 

Brenner, ans. 11,13; x-ans. 42, 43, 61, pp. 384-389. 

Jomplainant’s evidence shows that the pitching was 

generally done by the hands formerly employed about the 
brewery, and that the same men who ordinarily pitched by 
hand now pitch by machine, often at increased wages. 

See dep.— 

Schuerle, ans. 125, 127, 133-1385, 137, pp. 269, 270. 
Uhleman, ans. 56, 58, 63, p. 274. 

Thorman, ans. 29, 39, 72, pp. 278-281. 

Welke, ans. 20-23, 27, 28, 51-65, pp. 287-289. 
Stupp, ans. 49-50, p. 294. 

Olinger, ans. 44, 45, 49, 56, 57, 61, 63, pp. 302-303. 
Koehle, ans. 23, 24, 27-29, p. 306. 

Meier, ans. 46, p. 309. 

Thienger, ans. 35, 41, 58, pp. 312-314. 

Steiner, ans. 44-51, 62, 65, pp. 316-317. 

Loeffel, ans. 27, 31, 32, 36, pp. 319-320. 

Moerlein, ans. 6-8, p. 179. 

George Stupp, foreman in Deal’s brewery from 1869 to 
1872, testifies that they had a machine for pitching large 
casks, but pitched the kegs by hand; thatthe pitching by 
hand was done by the men employed regularly in the brew- 
ery, and of these “ there was only one man that was a regu- 
lar brewer besides me. The others worked in the summer 
on a farm, and in the winter they came in and worked in 
the brewery. I had one regular good man besides me.” 
(Dep. Stupp, ans. 45-59, p. 294.) 

Anton Schuerle testifies that he was employed at 
Keeler’s brewery pitching hogsheads and putting them in 
the cellar; that he had thirty-three aid afterward thirty- 
five dollars per month; that the other laborers had from 
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twenty-four to thirty dollars a month; that he alone had 
extra pay; that the other five who helped pitch got only 
the wages of ordinary workmen, and that they had to 
board themselves. (Dep. Schuerle, ans. 125-127, 133-137, 
pp. 269-270.) 

Machine pitching requires the use of an iron bung 
bush, which is not required when the pitching is done by 
hand. 

See Dep.— 

Frech, ans. 5-12, 19, pp. 329-330. 
Hauck, ans. 47, 48, p. 355. 

Gerst, ans. 15, x-ans. 69, 70, pp. 361-365. 
Scharf, ans. 18, x-ans. 66, pp. 375-880. 

Hiand pitching not only may be, but commonly is, car- 

ried on under cover. 
Dep. Hauck, ans. 9, 10, p. 352. 
Gerst, ans. 10, p. 360. 
Scharf, ans. 10, 63, pp. 374-380. 
drenner, ans. 27, p. 386. 
Frech, ans. 26, 27, x-ans. 89-93, pp. 327-337. 

Nine of coraplainant’s witnesses to the value of the 
invention were from Seib’s brewery, where Gottfried had 
been foreman. It came out on cross-examination that the 
machine that they were using there was not one falling 
within complainant’s patent, but was made on substantially 
the plan of the Davidson & Symington patent of 1843, which 
complainant’s expert in the original case had -pronounced 
worthless, and that Gottfried’s machine had been aban- 
doned for it. (Dep. Seib, ans. 33-40, pp. 259-260.) 

This is the same machine defendants were using before 
they bought their infringing machine. The same machine 
is generally used in the St. Louis breweries. 

Dep. Gottfried, ans. 177, p. 234. 
Dep. Schloistein, p. 134. 

This shows the master’s statement that complainant’s 
was the only way devised for pitching kegs without taking 
out the heads, is unfounded. There was nothing new in 
the process. The only novelty claimed was in the machine 
used for heating the inside, and other machines, beside the 
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coil apparatus, adapted to this purpose, were shown in evi- 
dence as long antedating the patent. 

The master says that upon the basis contended for by 
defendants, the recovery would be little more than nomi- 
nal. If he means that the recovery for the use of one ma- 
chine would not be as much as the aggregate judgment 
would have been if the suit had been brought against a 
manufacturer who had sold a thousand machines, this 
may be admitted; but if he means that it would not repre- 
sent the actual damages inflicted by the infringement, he 1s 
‘wrong. 

‘* Enormous and ruinous” is the language the Supreme 
Court applied in setting aside a judgment at the rate of 
less than $60 a machine, where the invention was a reap- 
ing machine, much more ingenious and expensive than that 
of complainants, and $5 per machine was what it allowed 
as royalty on a harvester in Marsh v. Seymour above cited. 
This was not allowed as nominal, but as actual damages. 

The assumption that the recovery must be a sufficient- 
ly magnificent sum to give dignity to the report of the 
master, however limited the infriugement, is one which 
would make the master in chancery the most efficient in- 
strument for enforcing the extortions of those speculators 
in patents, who traverse the country blackmailing the in- 
nocent uses of petty articles which have been generally 
sold without any effort to stop them, threatening expen- 
sive litigation if they do not settle by paying for each 
article a hundred fold what they would ever voluntarily 
purchase it for. Such attacks upon users have not been 
regarded as especially meritorious, but the master’s idea 
is that the judgment in such a case onght to be in propor- 
tion to the importance and extravagance of the demand, 
and that by intimidating or persuading into exorbicant 
settlements those who can not afford the expense of liti- 
gation, a conclusive and retroactive measure of damages 
can be established to be enforced against any who refuse to 
submit to the extortion. 

Such a theory, if established, would make masters in 
chancery the most efficient agents for enforcing the impo- 
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sitions of such blackmailers. It would puta premium upon 
their services as more subservient to the purposes of extor- 
tion than petty juries; and it,only has to be understood 
that masters’ fees are to be allowed in proportion to the 
recoveries reported by them to complete the adaptation of 
the court of equity to the enforcement of such extortions. 

In Ford v. Kurts, 12 F. Rep., Justice Harlan approv- 
ing a finding of $28 as actual damages, allows no costs, and 
tuxes half the master’s fees on complainant, because when 
he could have settled for what he was entitled to, he made 
the expense of litigation for the purpose of muleting de- 
fendant in damages for an infringement not malicious. 

The statement that the patentees were at a great dis- 
advantage as compared with the brewers, and that it was 
impossible for them to deal on equal terms with them, is 
the converse of the fact. 

A patentee who is selling machines always deals with 
u mere user of a machine at a great advantage. The user 
has every thing to lose and nothing to gain by litigations 
over a machine in which he is not dealing, and will usually 
submit to considerable imposition rather than hazard a 
law suit. It does not appear that during the entire term 
of the patent any brewer who was advised of complain- 
ant’s claim bought or put into use an infringing machine, 
or that any who had such a machine ever refused, upon 
request, to pay the patentees the amount they would have 
made by the sale of that machine on any terms ever asked 
by them. 

The evidence already quoted shows the statement, 
often reiterated by the master, that there were a number of 
years when they could sell no machines, to be untrue, and 
that both Holbeck and Stromberg were selling from the 
time the title reverted from the Barrel Pitching Machine 
Company. During the time it was vested in that company 
the patentees had no legal right to sell. The statement is 
absurd on its face; for if there was profit enough in the 
business to encourage infringement so extensively as the 
master assumes, the patentees could, with the prestige the 
patent necessarily gave them, at least compete with some 
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profit. No infringer whose competition ever affected them 
has been named, and Gottfried, who generalizes so glibly 
on direct examination, had personally no part in the sales 
of machines, and shows no means of kuowing that any 
sules were lost by these means. 

The “about twenty machines,” which Gottfried says 
he and Holbeck sold prior to 1876, does not include those 
sold by the Pitching Machine Company, or by Stromberg, 
both of whom were selling under the patent. 

The “ almost any price” at which the master says Hol- 
beck was compelled to sell machines, was from one hun- 
dred and fifty to two hundred dollags for machinegthat 
could not have costevey a4, to construct—a profit of 

a; ahundred per cent. 

To allow the complainant the largest royalty he ever 
asked, or even the gross profit the patentees were offering 
this machine for, before they heard of any infringement 
the master speaks of as a punishment to complainant. 
“ Knormous and ruinous” is the language which the su- 
preme Court applies to a recovery of five dollars a machine 
on a much greater invention. But the Bupreme Court 
was proceeding on the theory that the recovery was lim- 
ited to actual damages aflirmatively proved, and the mas- 
ter on the theory that complainant is presumptively enti- 
tled to any measure of damages he asks, for, without proof 
of any actual damages, and that any limitations upon 
what complainant claims must be treated as in the nature 
of an estoppel, and proved by defendants beyond a reason- 
able doubt. 

If this were the rule, and the burden were on defend- 
ants to disprove damages, they have aflirmatively proved, 
to a demonstration, that complainant’s actual damage, by 
reason of defendants’ infringement, has not exceeded the 
royalty per machine. 

The fact upon which the master lays stress, that de- 
fendants’ did not know of the sales by Gottfried and Hol- 
beck, would only tend to prove that their Joss of the sale 
of this machine was due to their own laches; that they 
were not deprived of any profit they would otherwise have 
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made, by reason of the trespass, and are only entitled to 
nominal damages. 

The master’s statement, that this grant from Gottfried 
to Holbeck and his assigns, “ did not affect their rights, as 
against the public,” is a strange one. It most materially 
affected the right of each party to it, as against the public. 
It deprived one of any right to enjoy or assert the monop- 
oly, as against the public, and vested the other with the 
exclusive right to do so. This is the only sense in which 
grant of license or sale under a patent ever affects the 
rights of the parties, as against the public. The fact that 
a grant to a person “and his assigns” is not a “ personal” 
grant, is too familiar in law for the constant reiteration of 
the master to reverse it. 

The master says that if the sales by Holbeck did fix 
the rate of recovery, complainant is not bound by it. Cer- 
tainly he is bound by it, so far as the question of damages 
sustained while these sales were lawfully made is concerned ; 
first, because he recovers, if at all, as assignee of the dam- 
ages accruing to Holbeck ; second, because he was at the 
time a party to these sales; and third, because the loss of 
one of these sales represents the only injury suffered by 
either of them, the profit that would have accrued from 
such a sale, the only advantage either of them would have 
derived if their rights had been respected by these de- 
fendants. 

The master’s statement that it does not appear “ that 
Gottfried was in any way connected with the sales of” the 
machines sold by Holbeck after May, 1879, is made in the 
face of the fact that they were shown to have been made 
under an express license in writing by Gottfried, and as the 
only means he was adopting of putting the invention into 
use. 

The theory of the master’s report seems to be that 
there should be a sufficient award to give dignity to the 
case, irrespective of whether the suit is against the manu- 
facturer of many machines, or the user of one machine. 
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MASTER'S CITATION OF LAW. 


The master, though bringing to his work an eagerness 
to justify a large judgment, which has distorted the facts, 
has failed to find, in either text-books or decisions, a soli- 
tary dictum to support the measure of damages adopted by 
him. Not one case is found where settlements made with 
infringers is recognized as a basis of recovery. Every case 
alluding to the subject is emphatic to the contrary. Not 
one is found in which the patentees had licensed the un- 
limited sale of the machine at a stated license, in which 
damages beyond that license has been allowed. Not one 
is found which authorizes any departure from the rule that 
the actual damage is limited to the amount which the pat- 
entee has been deprived of by the particular trespass, and 
which he presumably would have made in the manner of 
enjoying the franchise adopted by him at or before the 
date of infringement. Not one of them recognizes the 
value of the invention as any measure of damages except 
us under some peculiar mode of enjoying the invention by 
which the patentee is actually making all the profit to be 
made out of its use, and which affords no other criterion 
of the actual loss to the patentee by reason of the infringe- 
ment, it may be resorted to as one element in ascertaining 
that loss. 

In Suffolk Co. v. Hayden, 3 Wall. 315, there had been 
no sale or license under the patent. The patentee had re- 
tained the sole use of the invention himself. The court, 
after recognizing the fact that if there had been sales or 
licenses, the license fee so established would be the meas- 
ure of actual damages, holds that, in the absence of sales 
or licenses, the value of the invention may be considered 
with other general evidence, to enable the jury “to ascertain 
the damages, or, in other words, the loss to the patentee or 
owner, by the piracy, instead of the purchase of the use of the 
inuention ” (p. 320). 

This is in strict accord with New York v. Ransom, 23 
How. 487, and Packet Co. v. Sickles, 19 Wall. 611, where 
the court sets aside a verdict, because the jury had been 
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instructed that the value of the invention could be taken 
as the measure of recovery. 

The language of the Supreme Court in Birdsall v. 
Coolidge, 93 U. 8. 90, to the effect that circumstances may 
exist where the finding should be larger than the royalty, 
is used with reference to a case where the infringement was 
not commensurate with that authorized by the license, and 
in that case the Supreme Court reversed the judgment 
for the royalty at which the sale of the machine had been 
licensed, because it was error to give the full license fee 
where the use had been a short one. Conversely, where 
the license was limited to a particular term, and the in- 
fringement had been for a longer term, or where the licenses 
were limited to use in particular territory, and the infringe- 
ment was in territory which the patentee had reserved to en- 
joy in some other way more profitable to himself, his actual 
damage might be proportionately increased, so, too, where 
the patentee has, prior to the infringement, established, in 
the ordinary course of business, a higher rate of royalty, 
which has been generally acquiesced in by the voluntary 
purchase of machines at that rate, it may become the 
actual measure of damages inflicted at the time of infringe- 
ment. 

These are the only instances mentioned by Walker 
where damages in excess of a rate of royalty fixed by the 
patentee prior to the infringement can be given (p. 390, 
sec. 398), and no color is anywhere given to the theory that 
the master can give speculative damages, five hundred or 
a thousand fold the royalty which measures the actual “ loss 
to the patentee or owner by the piracy, instead of the pur- 
chase of the use of the invention.” 

What the court held in Bussey v. Excelsior Co. was, 
that, where there was no license in force at the time of the 
infringement, and the complainant failed to furnish any 
other measure of actual damage, only nominal damages 
should be given. 

In the present case, the sale of machines was under no 
restriction or limitation. It carried with it the right to use 
the machine in any part of the country, and for the entire 
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life of it, and there is nowhere. a scintilla’ of evidence that 
complainant has suffered actual damage by reason of the 
infringement, beyond the loss of the royalty, which is the 
most he would have got by the lawful purchase of. the ma- 
chine.» « ! : | 

, ‘The fact that machines were on sale for such royalty 
shows conclusively that something else besides the acquisi- 
tion of the machine with the right to use it operated upon 
parties who were cajoled into extravagant settlements. « If. 
‘the license fee per machine is not taken as the basis of “ ac- 


" «tual damages,” the recovery must be literally nominal dam- 


ages. A 

If such measures of recovery as the master here as- 
-sumes could be enforced, the condition of manufacturers 
-and the public generally, who are liable to be called to ac- 
count for any simple device that they are innocently using, 
‘and mulcted arbitrarily and without reason or mercy, 
would be intolerable. A law so administered would bring, 
,not encouragement, but paralysis, to the industrial arts. 

Respectfully, 
ROBT. H. PARKINSON, 

Of Counsel for. Appellants. 
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Brief and Argument for Appellee. 


MAY IT PLEASE THE COURT. 


These are bills in equity for infringement of letters 
patent No. 42,580, issued May 3rd, 1864, to John F. T. 
Holbeck and Matthew Gottfried for an improvement in 
pitching barrels. The patent expired May 3rd, 1881. 
The bills as they appear in the records were filed, re- 
spectively, March 21st and March 28rd, 1881. This was 
sufficient time under Clark v. Wooster, (119 U. S. 323,) | 
where a bill filed fifteen days before the patent expired 
was sustained by this Court. But in effect and in fact the 
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commencement of the suits considerably antedates these 


dates. 


In the Gaff and Langtree case the bill was filed Feb- 
ruary 1, 1879, (Gaff Record 17). Langtree was served 
February 5, 1879, and Gaff returned us dead, (Gaff Re- 
cord 21). January 19, 1880, a decree pro confesso was 
entered against Langtree, inadvertently including Gaff, 
who was dead, (Gaff Record 21). March 23, 1881, a 
stipulation was filed setting aside the pro confesso decree 
and providing that the bill might be amended by dismiss- 
ing as to certain of the complainants, who had sold their 
interest to Gottfried since the filing of the bill, and by 
introducing the representative of the Gaff estate as a 
party, (Gaff Record 23). March 23, 1881, an order was 
entered in pursuance of this stipulation, that * such 
amendment be made by withdrawing the bill of complaint 
now on file and filing a new one as a substitute there- 
for.” So that the Gaff and Langtree case was, in fact, 
begun February 1, 1879, instead of March 23, 1881. 


In the Hack and Simon ease the bill was filed February 
18, 1880, (Hack Record 17). July 16, 1880, a decree 
pro confesso was entered (Hack Record 23). March 23, 
1881. a stipulation was filed providing that this decree 
might be set aside and the bill dismissed as to Holbeck, 
who had parted with his interest, and that the amend- 
ment might be made by “withdrawing the bill now on 
file and filing a new one as a substitute therefor,” (Hack 
Record 23). So that in reality the Hack and Simon case 
was begun February 18, 1880. 


| 
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. 
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The Crescent Brewing Company case was an off-shoot 
or branch of the Gaff case. June 15, 1881, James R. 
Vail was called by complainants as a witness in the Gaff 
sase. He described himself as the book-keeper of the 
Crescent Brewing Company and said that when he “com- 
menced the brewery was operated by Gaff & Co., com- 
posed of James W. Gaff and Samuel D. Langtree. It 
continued to be operated by them until the 30th day of 
April, 1879, at which time the Crescent Brewing Com- 
pany became its owner. The officers of the company are 
James W. Gaff, (son of the former owner,) president; 
Samuel D. Langtree, treasurer and general manager,” 
(Crescent Record 43.) Thus it appears that the Crescent 
Brewing Company is the successor of Gaff and Langtree, 
and came into operation after the suit against Gaff and 
Langtree was first begun—February 1, 1879. An in 
the stipulation of March 23, 1881, in the Gaff case, it is 
provided that another bill might be filed against the 
Crescent Brewing Company, and that the deposition of 
Vail, previously taken, should be used therein, (Gaff Re- 
cord 24.) So that for all practical purposes, the Crescent 
Brewing Company case was a mere continuation of one 
portion of the Gaff suit, begun February 1, 1879. In 
fact, both of these suits were for the use of the same ma- 


chine at different periods of time. 


The cases came on for hearing before his honor, Judge 
Gresham, at Indianapolis, in the spring of 1882, After 
holding the cases under advisement a short time, Judge 
Gresham announced lis decision against the complainant, 


on the ground that the patent was invalid. His opinion 
is published in 9 Fed. Rep. 762. An application for a 
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rehearing was made, and on this hearing Judge Gresham 
was satisfied that he had made a mistake, or, as he expres- 
ses it, that “undue importance” had been attached to cer- 
tain grounds of defence, and so he withdrew his former 
ruling an’ ordered an accounting, (Crescent Record 15.) 
On this accounting, the Master reported that the Crescent 
Brewing Company should pay $4,215.95, that Gaff and 
Langtree should pay $5,460.45, and that Hack and Simon 
should pay $700.00, (Crescent Record 25.) Defendants 
filed 86 (!) exceptions, and on argument before his Honor, 
Judge Woods, they were all overruled and final decrees 


entered for the amounts above named. 


These three cases are the last that remain of hundreds 
begun under the Gottfried-Holbeck patent. They are 
the tail end of litigation in which Gottfried has had to 
meet extensive and combined opposition. Probably 
3,000 infringements have taken place. Gottfried says 
that the invention “has been used in about 3,000 brew- 
eries without having paid for the right to use it,” (Cre- 
scent Record 214.) Every effort has been made to defeat 
Gottfried and incite oppesition. The United States 
Brewers Association—comprising hundreds of wealthy 
brewers—imade a united and bitter opposition. They 
fought and encvuraged others to fight. After the patent 
had been sustained by Judge Blodgett and again by 
Judge Dyer they sent out a cirenlar to the trade advising 
them that they had the opinion of counsel in reference to 
the Gottfried suits, and that such opinion was that “if 
eminent patent counselors were engaged such suits would 


be decided against the patent claims,” (Crescent Record 


5 


255). But of hundreds these three cases alone remain to 


test the soundness of that advice. 


In further preliminary explanation we desire to call 
attention to the stinulation iu the Crescent Brewing 
Company case, to the effect that all three cases shall be 
heard on the same record, except as to any special fact 
appearing in the Gaff or Hack cases, (Crescent Record 
424). And unless specially stated all references will 


hereafter be made to the Creseent Reeord. 


THE NATURE AND CHARACTERISTICS OF THE GOTTFRIED- 


HOLBECK INVENTION, 


The patent tu Gottfried and Holbeck sued on was for 
improvements in pitehing barrels and casks used in the 
brewing business. Barrels, kegs and casks intended to 
contain beer require to be pitched with pitch or rosin to 
completely coat the inside, fill all the cracks, crevices or 
pores in the keg or cask, and isolate the beer from contact 
with the wood, which would spoil it. Thié pitching was 
a difficult operation before complainants invention. The 
only way known or practiced, as to smalls kegs and barrels, 
was to knock the hoops off one end, loosen the staves, 
take out the head, put on the hoops, tighten the staves, 
kindle a fire in the keg or barrel to melt the old pitch ad- 
hering to the staves from former pitchings, put out the 
tire, knock off the hoops, loosen the staves, insert the 
head, put on the hoops, tighten the kegs, put in more 
pitch, melted in a kettle, and roll the keg to secure a 
complete distribution of the pitch over the inside of the 


keg and keep it from cooling with too much pitch on one 
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place. This was the state of the art for the pitching of 
all kegs and barrels, as described by Gottfried, (Record 
208.) Other witnesses testifiy to the same method; but 
on this point we do not understand that there is any con- 


troversy ; 


The large casks, hogsheads or tuns, as they are indif- 
ferently called, which contain 30, 40, 60 barrels of beer 
in storage, were generally pitched in the same way as kegs, 
but the evidence shows that in some instances a device 
called a “ pitching pan” was used. These pans were first 
mentioned by the witness Seibel, (Record 133,) and one 
of them introduced in evidence. They were about +14 
to 2 feet long, 5 to 6 inches wide, 7 to 8 inches high,” 
(Record 183.) The pan was filed with charcoal or other 
fuel, which was set on fire, and slid into the cask through 
the * man hole”—a door in the head of the cask about 10 
inches wide by 18 inches high—where it was allowed to 
burn until the cask was heated. While in the cask a bel- 
lows was used to urge the fire. It required, according to 
Seibel the maker of the pans, “ not quite a half hour to 
melt all the pitch in a cask of thirty or thirty-five bar- 
rels,” (Record 133.) As stated in defendants translation 
from Handbuch fur Bier-Brauer, which described a pan 
substantially like Siebel’s, “after the lapse of half an 
hour” the cask is so heated that “ the other work can be 
proceeded with” in the operation of pitehing, (Record 
184.) 


The mechanical features of the Gottfried-Holbeck in- 
vention, or rather the mechanism by which their ideas 
were effectuated, consist in a furnace of suitable size, but 


7 


as generally used, capable of holding two or three bushels 
of coke, a blower for driving a currant of air through the 
furnace in direct contact with the fire, arid pipes for con- 
ducting the heated products of combustion to the barrel 
to be heated. The drawings, (Record 6,) illustrate the 
most simple form of construction, as they should, and 
show it in use with a cask, but the specification speci- 
fically mentions “barrels” and says that “in the accom- 
panying drawings we have represented one mode of car- 
rying our invention into effect.” The drawings show the 
furnace as having but little fuel in it, but the specifica- 
tion says that “a fire is made upon the grate” and we pre- 
sume some sense as to the amount of fuel needed to make 
a hot fire ean be presupposed in the operator. The draw- 
ings also show the current of air striking the upper por- 
tion of the fuel but the specification speaks of the air as 
rushing “through the fire which is built upon the grate.” 
The drawings show the air passage entering above the 
grate but the specification rays that it may enter ‘below 
the grate” which would necessarily require the air to pass 
“through” the tire, as it also would when the furnace was 
filled with fuel. We mention these trifles because they 
have been the subject of criticism by counsel in the 


court below. 


The specification says: 


Before filling casks with spiritous or volatile liquids it is necessary 
to render the casks impervious to air, the most common and probably 
the cheapest method of doing which has been to flow melted pitch or 
other substance inte the pores and joints of the casks while they are in 
a heated state, but the difficulties hitherto attending the process arise 
in consequence of a want of some economical means of heating the 


casks without burning or seriously charring their inside surfaces. 
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My invention has for its object the preparation of casks for receiv- 
ing pitch or other melted substance suited to the object in view by sub- 
jecting saiij casks to blasts of highly heated air by means of an appara- 
tus hereinafter described. 


The first and important claim of the patent is: 


The application of heated air under blast to the interior of casks by 
means substantially as described and for the purpose set forth. 


This claim is for a process, namely, the process of heat- 
ing the interior of barrels for pitching by means of the 
hot blast described. On this point the witnesses for both 
sides are agreed. 

Mr. Graham, complainants mechanical expert, says: 

As I understand it, the process is in the reduction of atmospheric air 
from its vatural state to the heated products of combustion, and its 
iutroductivn into tie interior of casks by the mechanical means speci- 
fied,” (Record 64. ) 

Mr. Knight, defendants expert, after mentioning the 
claims of the patent says: 

Of these claims I understand the first to be a process or mode of 
operation in which a blast of heated air is introduced to the interior of 


casks by means substantially as described and for the purposes set 


forth i: | body of the specification,” (Record 189.) 


And right here, we deem it a proper place to enter, at 
some length, on a consideration and analysis of the nature, 
operation and effects of the Gottfried-Holbeck process 
over the old methods of pitching, the advantages of the 
Gottfried-Holbeck process over the old methods, and the 
inherent requirements of the work to be done—diftienlties 
which existed in the nature of things, and without meet- 


ing which, success was impossible. And in this branch 
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of our argument we expect to lay down premises which, 
if accepted, will dispose of every defense presented. 


Walter S. Haines, Professor of Chemistry in Rush 
Medical College, Chicago, which ranks third or fourth 
among such institutions in this country, speaking of the 


Gottfried-Holbeck blast, says: 


The chemical constituents of this blast are nitrogen, carbonic acid 
gas, highly heated steam, and perhaps a little encousemed oxygen. 
Whether the latter is present or not would depend upon the regulation 
Of tho Binad o6 centantatay Olen es on co.cc cons csvceacnsevessvictenneeveuns 

The blast as produced according to the specification would be free 
from any quantity of oxygen that could cause further combustion to 
take place. Oxygen being essential to combustion, no purning can 
take place Where 06 fe abeamt..... cccccccccccccsadeécdeus beawhanbaens 

The blast provided for in the patent referred to would be much bet- 
ter for the purpose of pitching barrels than the blast of pure air or 
one containing a considerable proportion of free oxygen............. 

Oxygen burns up wood, pitch, and other similar substances when 
brought in contact with them at a high temperature. If, therefore, the 
blast employed contained any considerable proportion of free oxygen 
it would have a tendency to injure both the barrels and the pitch by 
burning them. In the patent referred to, the oxygen having been 
taken from the air by its being passed through a burning fire, the re- 
sulting blast would not have power of consuming the pitch or the bar- 
rel used. A blast of heated air either deprived not at all or imperfectly 
of its free oxygen would be ealculated to injure the pitch and the bar- 
rel by causing them to burn to a greater or a less degree.............. 

On the 31st of December, 1878, at about eleven o’clock in the fore- 
noon, I visited Mr. Gottfried’s brewery, and saw a practical operation 
of his machine in pitching puncheops. These puncheonos which were 
being pitched were quite large, being about six feet in height. The 
orifice through which the hot blast entered the barrel was abont four 
inches in diameter, and the blast as it escaped from it was so highly 
heated as to seem tike a tongue of fire. This blast being directed into 
the puncheon fully heated it in one minute, notwithstanding the fact 
that the puncheon had been recently washed therefore taking more 


time to heat to a sufficient degree to receive a uew coating of pitch. 
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While the blast was playing into the puncheon ro -eoarbmetion. was 
descernable in it, owing to the absence of free oxygen in the blast; as 
soon, huwever, as the blast was removed and the free oxygen from the 
outside air allowed to enter, so highly heated was the interior of the 
puncheon that it immediately took fire and burned with active flames. 
The puncheon would undoubtedly have been consumed had not the 
opening been closed, thus shutting off the free oxygen. 

After witnessing the pitching of the puncheon I tried two or three 
experiments to get an idea of the temperature of the blast. A bar of 
iron fully a quarter of an inch thick was held about a foot and a half 
or two feet from the orifice of the blast, and was heated in about a 
minute to that degree of redness that corresponds to a temperature of 
not.less than 1,300 degrees Farenheit. The blast, therefore, un- 
doubtedly reached 1,300 degrees, and I believe exceeded that. Wood 
held before the blast several feet off was almost immediately set on 
fire, the free oxyyen of the air causing combustion to take place at 
this elevated temperature. I have also made experiments at my labra- 
tory to determine at what temperature pitch and wood will ignite in 
contact with pure air. A piece of hard oak wood was smeared with 
piten and put side by side with a small] iron wire. This wire was about 
one-sixteenth ot an inch in diameter. The wood and the wire were 
then subjecied to gradually increasing temperature, until the pitched 
wood took fire and burned actively. At this time the wire was not 
visibly red in daylight. This experiment convinced me that, in contact 
with pure air, pitched wood will take fire at a temperature mach be- 
low the temperatare oi the blast I witnessed at Mr. Gottfried’s brewery. 
I verified this fact by several experiments and in more then one way,” 
(Record 99. 105.) 


Mr. Gottfried, who had been in the brewery business 
for 44 years when he testified, after fully and plainly de- 
scribing the old method of pitching, described on page 5, 
says: 

This operation was very tedious and slow, and in spite of the greatest 
care, barrels and casks were frequently ruined, hoops, heads and ataves 


were often broken, and seldom could we get the barrels together as 


tight and perfect as when they came from the cooper. It very often 
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| happened that the fire in the barrels and casks rose so rapidly and 
burned so strongly that a man could not control it, and I have seen a 
| good mapy fine casks entirely destroyed by the fire getting beyond 
t control: and this operation was also attended with danger to the build- 
ings and men, aod I have known in my “xperience mauy accidents to 
happen of a more or less serious nature. I once saw a man have his 
face and hands so seriously injared that he suffered in the hospital 
‘over three months. I once had my hair and whiskers burned off and 
my face and hands seriously injured by pitching in the old way....... 
Our invention was the first that ever enabled kegs and barrels to be 
pitched without taking the heads ont. By the use of our iuvention 
great safety and rapidity in pitching are secured. Ina test made a‘ 
my brewery seven men required twenty-eight minutes by the watch to 
pitch eleven small kegs by the old way, whils six men pitching with 
the machine the same number of kegs of the same kind required only 


four minutes to do it. At another time one experienced man aud five 


green hands pitched fifty kegs in less than fifteen minutes. In pitch- 
cf ing a large number I am sure the difference in time will be still greater. 
In pitchiug large casks by the old way it required from twenty-five to 
thirty minutes, while by the new way it takes from two to three 
minutes. only. By using our invention the kegs or casks last about 
three or four times as long, as they are not knocked to pieces in pitch- 
ings. The heads, staves and hoops are never broken, nor are the kegs 
or casks burned out or injured by the fire, as the heat to which they 
are subjected is produced in such a way that it does not burn or char 
the wood. This saving in barrels is a very important matter as every 
brewer knows. Another important saving resulting from the use of 
our invention is in the matter of pitch. Pitch is of such a nature that 
by exposing it to the direct action of fire its adhesive qualities are 
greatly impaired. It becomes brittle and easily cracks and scales off, 


thus requiring frequent pitchings, and at the same time the work is 
|: more expensive and less effective. Al! this is remedied by the use of 
our invention. The heat to which the pitch is exposed greatly im- 
proves its qualities, making it much tougher and more adhesive, thus 


_— rendering the pitchings less frequent and more effective,” (Record 


208-9. ) 


William J. Seib, foreman of the Conrad Seipp Brewing 


Company, of Chicago, the largest in the country outside 
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of New York and Milwaukee, says that he has personally 
seen casks burned up many times and men badly burned 
in pitching by the old way, but that he has never known 
of an accident in pitching with the machine, (Record 
259.) 

Anton Schuerle, an experienced brewer, says that the 
old way of pitching is dangerous to the buildings and 
men and that the men are burned, (Record 263.) 

Clements Uhlemen, a practical brewer of large experi- 
ence, testified that he has two marks on his own arms 
where he was burned to the bone in pitehing by the old 
way and that he had friends badly burned, but that by 
machine no one could be injured, (Record 272.) 

Jasimer Thienger, a brewer of twenty-five years ex- 
perience, says that he has many times seen casks burned 
up and men injured so badly as to be sent to the hospital 
for three or four months, but that he has never known an 
accident happen in pitching with a machine, (Record 
312.) 

To the same purport is the testimony of Edward Thor- 
man, (Record 285,) George Stupp who tells of a man 
being killed in an accident, (Record 292-3,) August 


Olinger, (Record 301,) and many other witnesses. 


We do not doubt that accidents ean happen in pitching 
by the Gottfried-Holbeck machine ¢f parties are careless, 
like the one to Schwartz, described by him and Liebel, 
(Record 346, 370-1.) but Schwartz confesses his gross 
carlessness when he admits that there might have been 
water in the cask when the blast was introduced, and 
Liebei was not present and could no: say What caused the 
accident. 
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These two witnesses, Schwartz and Liebel, are the only 
ones in the whole record who testify to having witnessed 
an accident that could even be remotely attributed to the 
use of the machine. One vther witness, Jacob Frech, 
Jr., testified to the explosion of a cask which he said was 
caused “by machine,” but on being pressed, he admitted 
that the explosion was caused by setting the pitch on fire 
through the manhole by inserting a red hot iron and “be- 
fore the machine was applied to this cask,” (Record 342.) 
So we say that while many accidents are shown to have 
occurred by the old method of pitching, but one is shown 
in connection with the machine, and in ¢his case the party 
injured, when asked if there was not water in the cask 
when the blast was applied, said “I do not know.” Ifa 
party is so careless as to introduce a highly heated blast 
into a cask, without seeing that it contains no water or 
beer, he should not be surprised at an explosion by the 
sudden generation of steam, in case the cask happened to 
have a bucket of water or beer in it. Such gross careless- 
ness cannot operate to disparage an invention that has 
saved many accidents and untold wyury to property 


and men. 


As the Gottfried-Holbeck patent has been the subject 
of great and bitter litigation, it may be well at this point 
to quote from some of the decisions sustaining it to show 


how the courts have viewed and construed it. 


In Gottfried v. Bartholomae, (3 Banning & A. 311,) 
which was the first decision in the litigation to which 


this patent was subjected, but which was set aside and 
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afterward argued before Judge Dyer, Judge Blodgett 
said: 


The complainants process is perhaps the simplest process by which 
air can be heated and then driven into casks, and so simple that one 
can hardly deny that they should have a patent on 1t if they were the 
first to invent it. All you have to do is to apply a simple fan or 
blower and drive the air through the fire. What the fire does not con- 


sume will, of course, escape into the cask in a heated condition, heated 
to the extent of the intensity of the fire. And one of the merits, so to 
speak, of the device is that by the very process of blowing or driving 
the air through the fire you increase the intensity of the fire, and, 
therefore. the intensity of the heat of the air which escapes into 


the cask. 


In Gottfried v. Phillip Best Brewing Co., and other 
cases, (O Banning & A, 16, 33-4) Judge Dyer, in-compar- 
ing a prior patent with the Gottfried-Holbeck invention, 
said: 

The evident object of the latter device is to generate ana apply to 
the interior surface of a cask or barrel, heat of such a character and so 
intense in degree that the pitchivug of the barrel may be speedily 
and effectually done, without burning the barrel or impairing the pro- 
perties or fiber of the wood; and to do this, it would seem that the ele- 
ments of the air which tend to produce combustion must be eliminated, 
And it is claimed that this is done by the pecaliar but simple method 
of Gottfried and Holbeck for heating the air, and tranemitting it into 
the cask or barrel. In my examination of these two devices and their 
methods cf operation, I have become convinced that it must be true, as 
stated by some of the witnesses, that there must be greater economy 
in passing the uir directly through the fire than through pipes since it 
thereby becomes a powerful means of increasing the heat and also a 
more direct and efficient means of introducing it into the cask........ 

Now, complainants device is claimed to be, and, if anything, is, a 
new and useful improvement in heating barrels or casks for the pur- 
pose of pitching them. And the actual invention of the patentee I 
consider to be a r.echanism consisting of several parts, which are so 


arranged and connected as to produce a hot blast, composed of such 
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elements or chemical constituents as will heat the cask or barrel suffi- 
ciently to allow it to be quickly and thoroughly pitched, and yet not 
subject it to such a degree and quality of heat as will produce combus- 
tion and destroy or injure the barrel. This is the essence of the pat: 
entees invention, and it is embodied in the mechanism which they have 
devised; and, though the various elements or parts of the mechanism, 
when separately considered, may be regarded as old, yet we are to view 
them in the light in which they have been combined with the 1 ew and 
useful resnits which the combination accomplishes. Its value does not 
consist simply in throwing heat into a barrel, because undoubtedly this 
could be done by the Davison and Symington device, or by the DeVaux 
mechanism, but, the one might not sufficiently heat the barrel, and the 
other might burn it up. 

The merit of com plainants device consists in pouring into the barrel 
& blast or volume of heat of such quality and temperature as will put 
the interior surface in the peculiar condition required for the rapid 
and successful application of pitch while the integrity of the recep- 
tacle is fujly preserved. This I consider to be the precise merit of the 
Gottfried and Holbeck invention, and I think it is patentable. 


In Gottfried v. Crescent Brewing Company, (Record 
15,) Judge Gresham, in withdrawing his first opinion 


holding the Gottfried-Holbeck patent to be invalid, said: 


The complainants device was the first, and the proof shuws tliat it is 
to day the only means by which brewers are evabled to pitch barrels 


and kegs withont removing their heads. 


In Gottfried v. Stahlman, and thirteen other cases, 


(13 Fed. Rep. 673,) Judges McCrary and Nelson said: 


At the conclusion of the argament on the final hearing in these cases, 
the court on consulation were convinced that the patent should be sus 
tained, but deferred auvouncivg av opinion until a decision should be 
reached by Judge Gresham, of the Indiana Cireuit who had under con 
sideration the validity of the patent in the case of Gottfried v. Brewing 
Co., in which aud the cases before this court substantially the same 


testimony is presented, Judge Gresham, after a rehearing, sastained 
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the patent. We concur with this decision, and think it unnecessary to 
give any reasons additional to those announced by him. 


From the foregoing consideration of the evidence, and 
much more of the same general character will be referred 
to on the question of damages, and from the opinions of 
the courts on the circuit, we think there can be no sub- 
stantial dispute of the correctness of the following sum- 
mary of the state of the art and of the difficulties and ob- 
jections that existed with the old methods of pitching. 

By the old methods of pitching kegs and barrels, the 
operation was slow and difficult; in opening the kegs and 
barrels the heads, hoops and staves were constantly break- 
ing; the breakage thus caused required a great deal of 
repairing; the kegs and barrels were used up in a short 
time requiring the eonstant purchase of new ones; the 
pitch was injured by contact with the fire in the presence 
of oxygen which burned out its oily and more adhesive 
properties; it was thus rendered brittle so that it would 
soon crack and scale off; the kegs and barrels required 
on this account frequent and speedy pitchings; much 
pitch was thus required and used; from the inflamable 
nature of the pitch and pitched wood the operation of 
pitching was dangerous to men and bnildings; the fire 
would often get beyond control and burn up the casks 
and injure the men; the pitching had to be done in the 
open air and away from the buildings; this required large 
space and prevented pitching on rainy or stormy days; 
skilled hands were required to do the work; and coopers 


were needed to do the repairing. 


It is apparent that, taking the state of the art as it existed 


“~~ 
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at the date of the Gottfried and Holbeck invention, in- 
cluding the Siebel pan, any one would makea valuable 
improvement and confer a great benefit on the brewing 
business who would devise means and impart information 
that would enable the brewers to pitch their kegs and 
barrels through the bwng-holes, without removing their 
heads, without tmpairing the quality of the piteh, without 
danger to the buildings and men, without the employ- 
ment of skilled labor, without the necessity of so much 
repairing, without the use of so much pitch, and without 


the waste of time entailed by the old methods. 


To do these things and effect these results, Gottfried 
and Holbeck conceived the idea of heating che interior of 
kegs. barrels and casks by means of a heated blast of air, 
and devised the means above described for its application. 
But certain limitations existed both in the nature of 
things and in the results desired to be accomplished. 
And as these limitations or conditions will be important, 
in considering the pertinency of the references relied on 
in defense, we will here enumerate and explain them 


seriatim. 


1. The blast must be one that would not set the wood 
or pitch on fire. No argument is needed to show the 
importance of this requisite of the blast. That Gottfried 
and Holbeck contemplated the use of such a blast is 
shown by their statement that some of the difficulties in 
pitching by the vld method arose from a “want of some 
economical means of heating the casks without burning 


or seriously charring their inside surfaces.” 
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2. Lt must, therefore, be a blast from which the oxygen 
which causes burning, had been extracted. As stated by 
Prof. Haines in the extract above quoted, “oxygen burns 
up wood, pitch and other similar substances when brought 
in contact with them at a high temperature.” Gottfried 
and Holbeck proposed to use the “heated products of 
combustion” which were free from oxygen. 

3. Lt must be a blast of great intensity of heat to 
rapidly melt the old pitch remaining in the kegs from 
Sormer pitchings. All the evidence shows that the kegs 
are pitched repeatedly and many times. To leave the old 
pitch and simply add a new coat every few months would 
be to submit to a great waste and to an impairment of the 
utility of the keg by diminishing its capacity to the ex- 
tent of a pint or a quart at every pitching. Hence Gott- 
fried and Holbeck said that by their process the vessels 
were to be subjected to “highly heated” blasts. 

4. It must be a blast that was applied under blast or 
ina rapid and concentrated form. A diffusive heat 
would lack the intensity of temperature essential to 
rapidity and thoroughness. The more the blast was com- 
pressed the hotter it became, and the more rapidly it en- 
tered the keg or barrel the more effectual its operation. 
This is evidently the reason that Guttfried and Holbeck 
in their claim called for the application of heated air 
“under blast,” and in their specitication speak of subject- 
ing the casks to “blasts of highly heated air” and of the 
contracted end” of the discharge pipe through which the 
“heated products of combustion are forced.” Prof. 


Haines says the blast is rendered hotter when **ecom- 
pressed” than when not, (Record 106.) 


5. Lt must be a blast that would not destroy or impair 
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the adhesive qualities of the pitch. Adhesiveness in the 
pitch was of prime importance. If that quality should 
be destroyed the pitch would not stick to the wood and so 
could not be used. Gottfried, in the extract above quoted 
says that “pitch is of such a nature that by exposing it to 
the direct action of fire its adhesive qualities are greatly 
impaired,” that it “becomes brittle and easily cracks and 
scales off, thus requiring frequent pitchings,” and that in 
the use of their process “the heat to which the pitch is 
subjected greatly improves its qualities, making it much 
tougher and more adhesive, thus rendering the pitching 
less frequent and more effective.” And Prof. Haines, in 
the extract above quoted, says that “if the blast employed 
contained any considerable proportion of free oxygen it 
would have a tendency to injure both the barrel and the 
pitch by burning them.” On page 106 of the record he 
gives the scientific explanation of this when he says that 
“pitch and almost all resinous substances are oxydized or 
their properties changed by contact with hot ai,” and 
that “the pitch would not be oxydized by the Holbeck 
and Gottfried blast.” 

6. Jt must bea blast that could be produced and ap- 
plied by common men about the brewery. A complicated 
and difficult method that required special and_ skilled 
hands would not have relievea the brewers of the old and 
expensive method then in vogue. The simplicity and 
economy of the Gottfried-Holbeck process was as essential 
to its suecess as its other intrinsic merits. 

7. It must be a blast free from moisture and capable 
of thoroughly drying the wood and opening its pores. A 
moist heat would not parch the wvod and cause its pores 
to open. And yet the more the pores were opened to let 
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the pitch penetrate the wood the more effectual and ad- 
hesive would be the coat of pitch. The specification 
speaks of the cask being heated sv that the melted pitch 
will “permeate every pore and interstice.” 

8. Lt must be a blast that would not combine with the 
pitch or gases of the wood and produce an explosive. No 
argument is needed toshow the importance of this. Ex- 
perience has shown that the Gottfried-Holbeck blast pro- 
cuced no explosive by volatilizing the pitch. This could 
not be know @ priori and wasa matter to be demonstrated 
by actual test and experiment. 

9. Lt must be a blast that was practically uninjurious 
to the fiber of the wood. ‘This, too, was a matter that de- 
pended on practical experiment. Science might know 
that a deoxygenized blast would not produce burning, but 
only actual application of this knowledge could show 
that no impairment, disintegration or destruc- 
tion of the fiber of the wood would not 
result when it was repeatedly subjected to ‘highly heated” 
blasts even though deoxygenized. No witness in the 
whole record claims that he could with certainty have 
said in advance that the Gottfried-Holbeck blast would be 
practically uninjurious to the wood when operating as 
described by Prof. Haines. The slow heating Seibel pan, 
with its gentle heat streaming out for half an hour before 
a cask was heated, did not show it. 

10. Jt must be a blast produced in a closed furnace 
owtside of the vessel to be pitched and directed into the 
vessel tobe pitched. The biast could not be deoxygenixed 
or forced into the barrel if the furnace were not closed, 


and barrels and kegs could not be pitched if the furnace 
were not on the outside. Hence both the specification 


* 
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and drawing of the patent show and described the furnace 
as closed and as outside of the vessel to be pitched. 

11. Jt must be a blast that fed and maintained the 
Jire that produced it. This was an economic necessity 
and was required to deoxygenize the blast. 

[2. Jt must be a blast produced by a furnace located 
between the blower and the vesselto be pitched. It is 


manifest that a blower which sucked the air instead of 


Forced it through the furnace would be impractical. The 


hot blast passing through the blower on its way to the 
barrel would have warped the case and wings of the fan, 
have melted the Babbitt or soft metal in the bear'ngs and 
have destroyed the machine. Nobody would dreaim of 
making a praccical machine to apply a hot blast by suck- 
ing the blast through the blower! And so Gottfried and 
Holbeck like plain sensible men produced the blast used 
in their process by forcing the air through a furnace 
placed between the blower and the vessel to be pitched. 

13. Jt must be a blast and mechanism that were used 
in the process of pitching barrels and kegs. If applied 
toany other purpose they would not embody or show 


complainants’ process. 


Gottfried and Holbeck united all these conditions of 
blast, of mechanism, of operation in their invention, and 
all of them ARE ESSENTIAL to the success of their process 
—the application of heated air under blast to the in- 
terior of casks by means substantially as described and for 


the purpose set forth.” 


We do not say that Gottfried and Holbeck deliberately 


ce 


ne ees Soe —~ensaneineaaicrseey wareunstone ings aegis timers 


RPI 


| 
] 
i 
a | 
3 


22 


philosophized about it in this way, enumerated the re- 
quirements and defined the conditions @ priori, or under- 
stood the scientific principles involved. It is not neces- 
sary that they should. The law is too well settled on 
this point to require authorities. If they did something 
useful and taught others to do it they could well leave 
the analysis and statement of the conditions to scientific 
men. But when studied and analyzed we find that the 
problem before them was invested with all the conditions 
and requirements which we have enumerated, and that 
they met them all in their invention. 


q 


.THE DEFENSES RELIED ON. 

In cgysidering the various defenses yrelied on it will be 
proper to inquire whether they disclose yhe complainants’ 
process when subjected to the above tests. As ail the 
characteristics of the Gottfried-Holbeck inention, enum- 
erated above, are fully contained in their speqitication and 
drawings, by plain statement or necessary conelusion, and 


are essential to the proper operation of the process, they 
must of course be found in the prior uses, patents or pub- 


lications, by plain statement or necessary cunclusion, be- 
fore such uses, patents or publications can be held sutti- 
cient to invalidate the complainants’ patent. And all 
these elements, essentails and characteristics of complain- 
ants’ process, must be found in one prior use, patent or 
publication. Parks y. Booth, 102 U.S. 108. Bates v. 
Coe, 98 U.S., 48. Lmhaeuser v. Buerk, 101 U.S. 660. 


As the first and important claim of the patent is for a 
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process, it is not sufficient to invalidate it to show that 
furnaces, blowers and connecting pipes were old in other 
arts, If all these things were admitted to be old, the 
patent must still be sustained as @ patent for a process 
unless it can be shown that it was old to heat barrels and 
kegs for pitching without removing their heads by pour- 
ing into them a heated blast that would not burn orinjure 
the wood or pitch, produced in a closed furnace, located 
outside of the vessel to be pitched. and between the keg 
and the blower, ete. To show that smelting furnaces had 
a blast of air driven through them by a blower, and that 
the resulting blast was deoxygenized, cuts no figure. The 
novelty of the mechanism alone is not all that is involved 
In considering a& process patent. 

In Fermentation Co. v. Maus, 122 U. 8. 428, the Court 
said. 

“lt is, therefore, a process or art. The apparatus for carrying out 
the process 1s of secondary consequence, and may itself be old, sepa- 


rately considered, without invalidating the patent, if tue process be 


new and produces a new result.” 


The words “separately considered” pointedly and pre- 
cisely indicate what must be found, conjoint and co-exis- 
tent, to constitute a defense to a process patent. The 
mechanism by which a process of this kind is effectuated, 
separately considered, is not enough. It must, of course, 
be found, but in addition there must be found the process, 


existing and associated with it. 


This idea, that where a process is applied by mechani- 
cal means such means become essentials of the process, 
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just as the elements of a combination are essential, so 
that infringement or anticipation depends upor the 
presence of the mechanical means as much as on the 
presence of the process, is perhaps as fully recognized by 
this Court in Lawther v. Hamilton, decided at this term, 
and reported in 42 Off. Gaz. 487, as in any other case. 
In this case the Court, after stating that “there is nonew 
machinery, that “the machinery and apparatus used by 
' Lawther had all been used before,” say. 

“While we are satisfied that the invention 1s that of a process, it is 
nevertheless limited by the cle»r terms of the specification, at least 


so far as the crushing of the seed is concerned, to the use of the kind 


of instrumentality described.” 


And so we say that the complainant’s process is limited 


by the clear terms of the specification to the instrumental- 


ity described, and that tv anticipate the patent, or to in- 
fringe it, all of the essentials of mechanism and of opera- 


tion, above pointed out, must be found. 


In considering the various defenses relied upon it will 
be convenient to begin with the one which defendant’s 
expert. Mr. Knight, regarded as the most nearly approach- 
ing the Gottfried-Holbeck invention, which, “of the vari- 
ous patents, publications or devices offered in evidence by 
the defendants,” he said, in his opinion, »most nearly em- 


bodies the complainant’s invention,” (Reeord 200). 


DAVISON AND SYMINGTON 18438 PaTeN’. 


This patent was for “a method of cleansing, purifying 


» 


and sweetening casks, vats and other vessels;” and what 
Davison and Symington desired to accomplish will be 
readily understood from their own words. Their specifi- 
cation says: 

“ The nature of our invention consists, firstly, in freeing the wood of 
casks and other like vessels, while they are in the course of being maau- 
factured and in an unfinished state, from any injurious coloring or 
flavoring matters with which it may be impregnated by exposing it to 
the action of rapid currents of hot air; secoudly, in freeing casks and 
other like vessels, after they have been finished and in use, from any 
mould, must, fangi or other like matters which may collect on the 
inuer surfaces thereof, partly by means of a machinery or apparatus 
which can be applied inside without removing the heads, partly by 
rinsing and partly by causing rapid currents of hot air to pass through 
them.” (Record 160.) 

They then say that the «‘ construction of the apparatus ”’ 
by which they “ produce the current of heated air is rep- 
resented in figures 1, 2 and 3 of the drawings.” 

Referring to these figures of the drawings we see a 
furnace provided with a series of pipes of horse-shoe form, 
through which a current of air is driven by a blower, 
heated by contact with a fire. Zhe hot blast is composed 
of air containing its oxygen. There is no dispute on this 
point, and Mr. Knight, defendant’s expert admits, in speak- 
ing of the Davison and Symington patent, that, “ the 
heated gas, which is actually shown as being driven into 
the cask, is atmospheric air.” 

Prof. Haines, in comparing the Gottfried-Holbeck blast 
with the Davison-Symington blast, says : 

“The two blasts would be chemically different. That produceJ by 
the Davison and Symington would contain the constitnents of air un- 
altered—that is it would consist esseutia ly of about one part oxygen 


to four of nitrogen. The blast prodaced by the Holbeck and Gottfried 


petent would consist chiefly of the products of combustion of the fuel 
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used, together with the nitrogen cf the atmosphere. This latter blast, 
would contain carbonic acid gas, nitrogen, highly heated steam, and 
some winor products of combustion, varying with the fuel used. The 
first blast would not alone heat the interior of the cask, but would tend 
to oxydize-—that is it would tend to produce the action commonly 
known as burning, not necessarily, however, with the production of 
active flame. The second blast, on the other hand, would simply heat 
*he interior of the cask without oxydizirg it, since the oxygen has 
been taken out from the air by passing the latter through a burning 
fire. The effects would be, therefore, quite different on both the wood 
and the pitch. * * * * It does not provide for the blast 
shown in the latter patent, the two blasts being differently produced, 
haviog different chemical composition, and producing different effects.” 
(Record 10L.) 

No witness (lisputes Prof. Haines in any of these state- 
ments or conclusions. On the contrary, we think Davison 
and Symington themselves recognize in their specifica- 
tion that their blast at a Azgh temperature would burn 
the casks. and to prevent this they provide a boiler to 


produce steam and say that— 

“When avery high temperatare is found necessary to purify the 
casks from every perceptible taint of must or charr or other bad wudor, 
it may be found useful to introduce along with or in additiou to the 
hot air a small quantity of steam, and for this purpose there isa 
boiler,” (Record 162.) 

This statement is certainly significent! It clearly in- 
dicates that the Davison and Symington blast was either 
not very hot, so that -* when a very high temperature is 
found necessary” steam must be used to reinfore it, or 
that when a high temperature is required steam must 
be used to prevent burning ! 

But in closing their specification they say tliat though 
they have spoken of ‘ atmuspheric air ” as that employed, 
they “do not limit themselves tu the use of such air alone, 
but claim a right to use any sort of air which, being 
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heated and driven in rapid currents as aforesaid, will pro- 
duce the like effects.” The like effects ! Prof. Haines says 
that the Gottfried-Holbeck blast does not produce the 
like effects. But the specification and drawings in no 
way, shape or manner suggest or show that the blast may 
be deoxygenized by heating it in contact with the fire. 
Under these circumstances, can any one say that Davison 
and Symington understood, contemplated or disclosed the 
Gottfried-Holbeck invention. It is preposterous. Yet 
of all that years of bitter litigation has brought to the 
surface, Mr. Knight says that in his opinion this patent 
“most nearly embodies the complainants’ invention !” 

This Davison and Symington patent has repeatedly 
been before the courts. It came into the first case and 
was held insufficient to invalidate the Gottfried-Holbeck 
patent on mechanical grounds alone. This was ten years 
ago and before we understood much about patent law, 
process patents, or even pitching barrels. And so not 
one word of chemical evidence was introduced to show 
the necessity of a deoxygenized blast, ete., but it was re- 
sisted on account of its ewmbrous, complicated, expensive 
mechanism alone. 

In Gottfried v. Bartholomae, (3 Banning & A., 311,) 
Judge Blodgett said : 

“As I have already said the Davison and Symington process may 
produce the same results, yet they procuce tnem by a different mechan- 
ism much more costly; it costs much more to make a machine and 
fully as mnch, if not more, to operate it; you would have to produce 
heat enough in your furnace in addition to the blast which drives the 
air into your cask. So that the two mechanisms, while they produce 
the same result and reach the same end, do it by two different pro- 


cesses. Therefore, I do not think the Davison and Symington devicé 


anticipates the complainants’.” 


‘ 4 eye 
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This opinion was delivered before one word had been 
introduced to show the chemical constituents of the blast, 
and the learned Judge assumed that a blast of pure air, 
heated “ by being driven through heated tubes,” would 
answer the purpose of pitching as well as one heated like 


the Gottfried-Holbeck deoxygenized blast. 
But when the cases against the Milwaukee brewers were 


‘prepared a closer study of the language of the patent and 


a fuller consideration of the inherent requirements of the 
ease, disclosed the fact that Gottfried and Holbeck, in 
selecting their agent and devis_ng their mechanism for 
its production and application, had beer guided by a 
deeper wisdom than appeared at the first hearing before 
Judge Blodgett. Evidence of chemists was taken to in- 
form the court of the constituents of the Gottfried-Hol- 
beck blas; and of the limitations and conditions under 
* 

which a heated blast could be applied to heat wooden 
vessels containing sv inflamable « substance as pitch: 
and so in Gttfried v. Phillip Best Brewing Co., (5 Ban- 
ning & A. 15), Judye Dyer, after considering the mechan- 
(ag A ania at , : 

ical means fur producing and applying the two blasts, 
said: 

“The meci.anism of the two devices being radically different in con- 
struccion, an.) the methods of heating the air also being dissimilar, I 
think itis plain that the blasts produced by the Davison and Syming- 
ton device ard by the Gottfried and Holbeck device, must be chemi- 
cally different. The chemical constituents of complainants’ blast, as 
stated by some of the witnesses, are nitrogen, carbonic acid gas, highly 
heated steam, aod perhaps a little unconsumed oxygen, the presence of 
the latter dependiug upon the regulation of the current of entering 
air; anda great merit of complaimants’ process would seem to be, 
that the removal of the oxygen removes the danger of burning the 
cask or barrel in heating it, for oxygen being essential to combustion, 


injurious burning could not take place in its absence. The pure air 


, 
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blast of the Davison and Symington patent, it would appear, would 
contain the original constituents of air, for the reason that it had not 
come in direct contact with the fire, but was heated by external heat 
applied by tubes through which it passed, and therefore, the blast 
would tend toinjure the cask, although the introduction of steam 
would undotbtedly diminish the injurious effects of oxygen of the air 
upon the cask. 

“Now, the question is, does the Davison and Symington device, 
which confessedly is much olaer than complainants’, produce, by sub- 
stantially the same mechanism, the same or substantially the same 
“character” of heated air, or heated gasses, which sre injected into 
the cask for the purpose of heating it, that are produced by the Gott- 
fried and Holbeck device? The evident object of the latter device is 
to generate and apply to the interior surface of a cask or barrel, 
heat of such a character and so intense in degree that the pitching of 
the barrel may be speedily and effectually done, without burning the 
barrel or impairing the properties or fibre of the wood; and, to do this, 
it would seem that the element of the air which tends to produce cem- 
bustion must be eliminated. And it is claimed that this is done by the 
peculiar but simple mechanism of Gottfried and Holbeck for heating 
the air, and transmitting it into the cask or barcel. In my examination 
of these two devices and their methods of operation, I have become 
convinced that it must be true, as stated by one of the witnesses, that 
there is greater economy in passing the air directly through che fire 
than through pipes, since it thereby becomes a powerful means of in- 
creasing the heat, and also a more direct and efficient means of intro- 
ducing it into the cask; further that the amount of heat required 
simply to cleanse the interior of the cask might be much less than to 
thoroughly dry it and open the pores, as is contemplated by the Gott- 
fried and Holbeck invention, and that the idea of assisting the process 
by the introduction of steam, renders it more clear that no such Jegree 
of heat was considered necessary in the operation of merely cleansing 


the cask, as is required in heating it for the purpose of pitching.” 


But even if the constituents and effects of the blast 
were the same in the Davison and Symington patent and 
in the Gottfried-Holbeck process the wide difference in 
mechanism would clearly distinguish them. The com- 


plicated method of the English patent cannot be consid- 
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ered the “means substantially as described” to which the 
claim of complainant’s patent is specifically limited. 
Hence Judge Blodgett, on mechanical grounds alone, held 
the Davison and Symington patent insufficient as a de- 
fense. How much more is its insufficiency now demon- 
strated when the character and results of its blast are 


considered. 


From all these considerations it follows that the 
Davison and Symington patent must fail as an anticipa- 
tion because its blast is lacking in the following particn- 


lars, which we have heretofore shown to be essentials of 


complainant’s process: 

It is not a blast that conld be used at a high temper- 
ature without setting the wood and pitch on fire. 

It is not a blast from which the oxygen has been 
extracted in the process of heating it. : 

It is not a blast of great intensity of heat capable of 
melting the old pitch remaining from former pitchings. 

It is not a blast that would not destroy the adhesive 
qualities of the pitch. 

It is not a blast that was practically wninjurious to the 
jiber of the wood. 

It is not a blast that fed and maintained the fire that 
produced i. or that was applied by “means substantially 
as described.”’ And, in addition, 

It is not a blast that, in its forty-five years of existence, 


has ever been used wm pitching. 


THE SIEBEL PITCHING PAN. 


Another defense relied upen, and much pressed in the 
Court below, is what is known as the Siebel pitching pan. 
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This is shown to have been used in perhaps twenty or 
thirty of about the three thousand breweries in the United 
States, but, of course, the number, except as showing 
that the device never came into general use, is unimpor- 
tant. This pitching pan was in the neighborhood of two 
feet long, six inches wide and seven or eight inches deep. 
It was open at the top and slid into the cask through the 
man-hole in the end. A perforated pipe ran lengthwise 
along the bottom of the pan and connected through means 
of a hose with an ordinary blacksmith’s bellows. The air 
was driven by the bellows through the perforated pipe 
and thence escaped through the perforations into the pan 
whence they passed through the fuel and escaped from the 
whole top of the pan into the interior of the cask. The 
pitching pan is described in the Handbuch fur Bier- 
Brauer, 1854, (Record 183), where it is described as rest- 
ing on four small feet “one inch long.” and defendants’ 
sketch of it, as described in the Handbuch, is presented 
in the Record opposite page 187. As described by both 
Siebel. the manufacturer of the pan, and the Handbuch, 
the use of the pan required about half an huur to heat an 
ordinary thirty-barrel cask. 

There are several reasons why, when properly viewed, 
this pitching pan cannot be held to anticipate the Gott- 
fried- Holbeck patent. 

It does not heat the vessels to be pitched by a heating 
medium which is applied “«wnder blast,” or ina rapid 
concentrated stream that by being contracted becomes 
intensely heated.. Instead of being capable of fully heat- 


ing a cask in one minute, as testified to by Prof. Haines 
(Record 105) it required nearly, if not quite, half an hour. 
Its heat was not applied “under blast” in any sense of 
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that term, although the claim expressly requires this. 
Webster defines a blast as “a forcible stream of air from 
an orifice.” After the Gottfried-Holbeck blast has passed 
through the fire it is collected or compressed into a 
“blast,” or rapid, forcible, concentrated stream or volume 
of heat. It is not sufficient to apply it in a mild, diffused, 
extended or scattered form. So applied, its merits are 
impaired and its effects diminished. By applying it 
under blast, or in a concentrated and compressed form, its 
heat is intensified and increased many fold. This is 
shown by the effect of a sun-glass by which the feeble 
rays of a winter sun, focused on one spot, will ignite 
wood. It was by the - application ” of sunbeams “under 
blast” that Archimedes is said to have fired the Roman 
fleet, while without thus cpplying it, the ships might 
have rotted unburned in front of ancient Syracuse. 

The Siebel pan does not provide for any compression 
or concentration of air after it has passed through the tire 
so as to deliver it to the vessel to be pitched in or under 
blast. It cannot, therefore, produce the intense heat of 
complainants’ process, so essential to effectiveness and 
rapidity in pitching. The defendants’ witness, Stifel, 
speaking of the pitching pan which he had used for years, 
says that “ it produced a moderate fire,” and that “ often 
the pitching machine (the Siebel pan) is taken ont and 
the new pitch is put in and set on fire with a red hot iron 
and let it burn from three to ten minutes.” (Record 139.) 
heat, It could 


s 


Of course it produces a “ moderate’ 
scarcely be otherwise when the heat is uiffused from the 
entire surface of the pan. The force and power of the 


blast, as such, is exhausted in producing the combustion 
in the pan, and is not again compressed and poured into 
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the cask in one concentrated volume. These pans re- 
quire, therefore, naturally from ten to twenty times as 
long to heat a cask. The difference between a diffused heat 
and a blast, which the claim calls for, is alone sufficient to 
distinguish the Siebel and the Handbuck pitching pans 
from the Gottfried-Holbeck invention. 

Then the pitching pan does not afford a source of heat 
external to the cask, The blast is not produced outside 
and ¢hen introduced. The pan stands in the cask like a 
stove inaroom. Yet no one would contend that heating 
a room with a stove in it was the same as heating it by a 
furnace placed in the basement. from which the heat was 
conveyed thrungh the house by means of a system of 
pipes and registers. This method of heating, in use in 
cities in all houses of the better class, is covered by 
patents. Wonld the defendants’ counsel claim that it 
was anticipated by the ordinary stove? Surely not. But 
the first claim of the patent is expressly limited to a pro- 
ces} applied by “means substantially as described.” Great 
stress was laid by Judge Dyer on these words; he says 
that “if the words ‘ by meaus substantially as described ’ 
were omitted, the question would be a very different one.” 
(5 Banning & A. 36), By referring back to the specifi- 
cation and drawings to ascertain the means described, we 
tind the furnace for producing the blast external to the 
cask. The claim, therefore, expressly requires the fur- 
nace to be outside of the cask. A furnace or pan placed 
inside the cask, is not the means described in the patent. 
It is not the source of heat called for. Its use could not 
be held an infringement. A court would at once say that 


the process was not applied by the “ means” described. 
But a use that amounts to an anticipation must be one 
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that would, if subsequent to the patent, amount to an in- 
fringement. Owing to this difference in the arrange- 
ment of the “ means ”’ employed to produce and apply the 
process, if for no other reason, the Siebel pan is insuffic- 
ient to anticipate the patent. 

And the externality of the means for producing and 
applying the heat was for an important object, In no 
other way could barrels, or, as they are now generally 
called, kegs, be pitched, The use of the Siebel pan was 
necessarily confined tocasks. It could not be used except 
in vessels that could receive it. But to enable the heat 
to be applied in a blast and to utilize it in pitching small 
vessels, Gottfried and Holbeck provided means external 
to the vessel to be pitched. The externality of the fur- 
nace was necessary for both these purposes. By adapting 
the invention to small kegs, its use extended to hundreds 
of vessels where the pitching pan extended to one, and its 
benefits increased to thousands of dollars where those of 
the pitching pan was confined to hundreds. 

Again, the object of the pitching pan was to keep the 
fire from actual contact with the wood. This was the 
primal idea in its inception. Before its introduction the 
universal practice was to build the fire in the cask, on and 
in direct contact with the wood. The pitch in the cask 
made a raging fire which spread over the entire inner 
surface and burned and charred the wood. The first crude 
idea to prevent the fire from coming into contact with the 
wood would naturally be to interpose a broad flat piece of 
sheet iron beneath the fire. As this would not prevent 
the coals from becoming scattered, the next step would 


be to bend the piece of iron up at the sides and ends. 
This would give us the pitching pan. But this pan lying 
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flat on the wood would become hot and burn and char it 
where it lay. To prevent this it would naturally occur to 
the operator to lift the pan up from the floor, or place 
short legs under it so as to make a space between the pan 
and the wood. The legs could have no other object, but 
they finish the most perfect form of the pitching pan. 
And hence we find these legs in the 1854 publication and 
in the Siebel pan. Thus the idea of keeping the fire 
from direct contact with the wood to prevent its burning 
and charring the cask, led up to the perfected pitching 
pan as now before the Court. The pan was not adapted 
to, nor did it in fact facilitate or expedite the pitching. 
If anything, it took longer than if there were a fire in 
the cask. But it did keep the fire and wood apart. 
Gottfried and Holbeck, on the other hand. were ani- 
mated by wholly different ideas in moving the furnace 
and fire entirely outside of the cask. They had no objec- 
tion to driving their blast directly against the wood or 


. 


pitch. In fact they say they “subject” the casks to 
blasts of great intensity. Their intense and powerful but 
harmless blast is driven directly into the cask and against 
the wood and pitch. Thus we see the inventor of the 
pitching pan and the inventors of the process in questiou 
were proceeding on wholly different ideas. While the 
two apparatus may have the same general object in view 
—the same as a sickle and a harvester—they are based on 
distinct intentions, proceed from different standpoints, 
employ divers means, and end in widely different degrees 
of perfection. The one is a vast improvement on the 
other to say the least. 


But if it be an wmprovement it is patentable. The de- 
fendants have seemed to proceed on the idea that if they 
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could show that heating for pitching by the use of hot 
gases was old, they had ended the case. Suppose that 
much to be old; what of it? A process is as much the 
subject of improvement as a machine. The Supreme 
Court, in defining a process, say, that “in the language 
of the patent law, it is an art.” (Cochrane v. Deener, 94 
U. 8. 788), An improvement ina process or art is pa- 
‘tentable. The statute in force at the time complainants’ 
patent was granted, says: ‘ Any person or persons hav- 
ing discovered or invented any new and useful art, ma- 
chine, manufacture or composition of matter, or any new 
and useful improvement on any art, machine,” etc., is 
entitled to a patent. There cannot be any question, there- 
fore, that complainants’ patent is sustainable over the 
pitching pan on the grouna of its being an improvement 
in the process of pitching barrels. to say nothing of the 
material differences in the means employed. To hold 
otherwise would give a breadth and absorbing character 
to the pitching pan that would wholly shut the door to fu- 
ture invention. Instead of encouraging progress and im- 
provement in the useful arts it would prevent them. 
In his opinion in this cause (Reeord 15,) Judge Gres- 

ham, in considering the Siebel pan, said: 


“ This furnace he inserted into the cask through the man-hole, and 
there operated it. Of course, this machine could not be used im pitch- 
ing kegs or small receptacles into which it could not be inserted. In 
this and other respects the Siebel device was crude and imperfect, 
compared with the complainants’ machine, which was located and 
operated outside the recept:.cle to be heated and pitched, and which 
was adapted to pitching barrels and small kegs «s well as casks. The 
complainants’ device was the first, and the proof shows that it is to. 
day the only means by which brewers are enabled to pitch barrels and 
kegs without removing the heads. This device also fcrces into the re- 
ceptacie to be heated a much hotter biast than Siebel can apply with 
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his machine, and with it brewers are enabled to do their pitching more 
expeditiously and economically. The method or means which the com- 
plainants employed in forcing into the cask a hot blast, consisting of 
the same elements as the Siebel blast, produced, if not a new resulf, 
certainly a much better one than could be produced by any other 
method or means then known to persons engaged in the business 
of brewing. Compared with other means for heating the interior of 
casks and receptacles, the eomplainants produced a new mechanism or 
thing which enabled them to pitch casks and kegs more rapidly and 
economically than they had ever been pitched before. I think the 
complainants were entitled to a patent, not for the improved or better 
result or effect, but for the mechanism or means by which the result 
was accomplished. It is the policy of the law to encourage useful 
improvements, and I am unwilling to hold that the complainants’ de- 
vice, consisting of old elements, combined and operated as stated in 
the specification, practically superseding, as it does, all other known 
means of pitching kegs and other small receptacles, and greatly supe- 
rior, as it confessedly is, to Siebel’s machine for pitching large casks 


is the mere mechavical eqaivalent of the latter, or any other device.” 


rom these considerations it follows that the Siebel pan 
and of course the pan like it described in the Handbuch, 
must fail as anticipations because it is lacking in several 
important particulars shown to be essentials of complain- 
ants’ process: 

[t was incapable of producing a heat of such intensity 
as to rapidly melt the old pitch remaining in the casks 
from former pitchings and prepare the cask to receive 
more, but produced only a “moderate” heat. 

[It was incable of applying the heat under blast as 
required by complainants’ process, but in a mild, dif- 
fused, uncompressed and unconcentrated form. 

It did not produce a blast in a closed furnace outside 
of the vessel to be pitched, but was inserted into the cask 


and so was incapable of use in pitching barrels and kegs. 
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It did not produce a blast in a furnace located between 
the blower and the vessel to be pitched, and could not 
under any circumstances have been held to infringe com- 
plainants’ claim which applied the process by means sub- 
stantially as described. 

It was, to take the most favorable view of it, a crude, 
imperfect and cumbersome device, embodying a crude 


and imperfect process which could not prevent the issu- 


‘ance of a patent for an improvement in the process, to 


take the least favorable view of the Gottfried-Holbeck 


patent. 
DER BIERBRAUER OF LS61. 


Another defense presented is the Gerian publication 
ealled Der Bierbraner of 1861. A translation furnished 
by defendants. and therefore, presumably as liberal as the 
facts will warrant, is presented on page 185 of the record. 
This publication is so indefinite in its description that de- 
fendants’ expert did not venture to say what it did des- 
cribe, but prefaced his guarded and meagre remarks 
about it by saying that it “appears” to describe some- 
thing which hesays he “rudely sketched” and which 
faces page 195. In fact the whole publication is so 
vague, indefinite and nebulous, and there are so many 
objections to be urged to it, that it isa matter of aston- 
ishment to us that any importance whatever could be at- 
tached to it. But as defendants’ counsel laid such great 
store by it inthe court below, and at the first caused 
Judge Gresham to attach importance to it, (9 Fed. Rep, 
762), we will cousider it fully. 


The publication relates to the “dryimg and rendering 
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empervious of casks”’—these two things. But as the 
court will see only that portion of the publication which 
relates to the dryingof casks has been translated. The 
first part of the article—about the method of drying 
casks—has nothing to do with the second part, which’ re- 
lates to the method of rendering them impervious—the 
object in pitching—so that defendants seem to have 


translated the wrong portion. 


In the part printed in defendants’ evidence, the object 
in the mind of the writer was simply the drying of casks 
to prevent rotting. Nothing from first to last is said 
about Aeating them for pitching. No thought of the 
Gottfried-Holdeck process, or the “highly heated blast,” 
to use their words, is anywhere manifested. The writer 
of the publication mentions the summer atmusphere as 
sufficient. In winter he says a tight room should be 
used with a fire in it to warm the air. The Aighest tem- 
perature mentioned in the publication is 30 degrees 
Reaumer. To reduce this to Fahrenheit, we must multi- 
ply by 24 and add 32. This gives us a temperature of 
994 degrees Fahrenheit! This may be a heat sufficient 
to dry casks, but it is wholly incapal.le of melting tlie 
pitch so that it would run like water in the cask and 
““ permeate every pore and interstice in its inside surface” 
tu use the language of the patent. The lowest temper- 
ature for the purpose of the patent is 340 degrees. 


Prof. Haines, speaking of some experiments he had 
made, says: 


“A sample of pitch was obtained and experimented with. At 150 
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oe : degrees Fahrenheit it was as tenacious as thick molasses, and did not 
| become sufficiently melted to accomplish the object of pitching barrels 
short of 340 degrees Fahrenheit. At that temperature it was about as 
fluid as milk.” (Record 105.) 


And this was simply a “sample of pitch.” But the 


patented process does not merely deal with the pitch of 
commerce which has not become hard and dry by re- 
peated meltings. At every pitching subsequent to the 


eal 


first, the old coat of pitch in the cask must be 
melted by the blast alone. The specification speaks 
of the pitch or rosin in the cask being melted 
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cracks or joints in the wood.” This requires it to be not 
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merely warmed up to a softened condition, but to be com- 
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Hil pletely and thoroughly melted. It must be of the con- 


sistency of water or melted oil. No mere summer 


warmth or temperature of 100 degrees will do this. It 
is also necessary to thoroughly dry and parch the surface 
of the wood, so as to open the cracks and pores, and per- 
mit the melted pitch to flow into them, and secure means 
of adhesiun when the pitch became cool. Without some- 
thing to hold to, it would, of course, easily crack and 
scale off, or peel away. Therefore, both the language of 
the patent and the necessity of the case require an intense 
heat. The degrees of heat mentioned in this publication 
are absolutely insufficient to accomplish the pitching of 


kegs and casks. But as if to prevent any one from sup- 
posing he contemplated the use of highly heated air, the 
writer expressly informs us that he provides means for 
mixing the air, which the translator freely terms the 


“burning” (!) air, withcold air “in case it gets too hot!” 
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Defendant’s expert witness, Knight, (Record 197,) was 
asked if he found in the the extract from Der Bierbrauer, 
1861, “any description of the operation of the machine 
which would necessitate the passage of the air blast 


through the furnace, and the fire,”’ and replied: 


“ I do find such reference in section five of the copy in the following 
language: ‘In case of superfluous water or steam power a fan being 
at command can be attached and blow the air through the vessels: 
hereby the fan draws the air out of a channel which connects with the 
somewhat roomy ash place of a small pit or shaft furnace which is fed 
with coke or charcoal whenever warm air is desired; the ash place has 
an opening from the side provided with a small door to mix the burn- 


ing air, in case it gets too hot, with the cold air.’ ” 


As this witness depends on this vague language to jus- 
tify the claim that the publication describes a machine 
like that shown in his sketch opposite page 195 of the 
Record, we wili look at it carefully, analyze its meaning 
and compare the macnine which he has found in it with 


other portions of the article. 


“In case of superfluous water or steam power.” Arti- 
ficial means of producing a blast entered so little into the 
calculations of the writer that he only contemplates their 
use when the power is superfluous. “A fan being at 
command.” Even a fan was not regarded as a necessity! 
It might be dispensed with if not at command, Its use 
was a mere makeshift and depended on convenience! 
Not so in the Gottfried-Holbeck process, Their fan or 
blower could not be dispensed with. It was essential to 
the production of a blast. “Can be attached, and thus 
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blow the air through the vessels.”’ Attached to what? 
To the vessel or to the furnace? Defendants say to the 
small pit or shaft furnace, and Knight in his sketch shows 
it entering the bottom of the furnace. The article does 
not say so. The language means attached to the steam 
or water power. Why otherwise should these powers be 
mentioned? “And thus blow the air through the ves- 
sels.” How? By referring to the fourth section of the 
article we may get some idea. The author there describes 
the arrangement of a number of casks in a close room 
with each cask connected with a chimney to secure a 
draft. If now a fan be located in a room and “ attached ” 


b 


toa “ superfluous ** steam or water power its operation 
by agitating the air in the room would perhaps assist the 
draft of the chimney and so accelerate the passage of 
wari air in the room through the casks. ‘‘ Hereby the 
fan draws the air out of a channel.” The writer does not 
say that the fan draws the air out of a furnace, but “ out 
of a channel which connects with the somewhat roomy 
ash place of a small pit or shaft furnace.” This is very 
important. ‘ Out of a channel.” To understand this we 
will quote the writers description of this “ pit or shaft 
furnace” and this “channel” out of which the air is 
drawn: 


‘* Iv the midst of a level space about three feet of earth is dug oat 
in which an economical furnace is placed, its hearth to be sunk like 
wise in the ground and covered with plates reaching to the wall. Here 
a smuke pipe is fastened and led wit very little elevation to a chim- 
ney standing only a few feet distant. The air to be heated is brought 
from the outside and communicated into a horizoutal chanue! of ma- 
sonry which first surrounds the smoke pipe and then extends over the 
plates of the hearth to the stove, but here in the centre of the premises 
ascends to the height of four or five feet perpendicularly. After heat 
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ing the stove the air in the entire channel is being warmed, ba more 
so next to the stove beneath the perpendicular part of the channel; 
here it will also obtain the highest rising pressure, streaming with a 
certain rapidity into the premises, while from the outside cold air fo)- 
lows arid meets the warmth. The ascending pressure of the hea‘ed air 
is supplemented by the draft of the stove and that cf the chimney.” 
(Record 187.) 


This, then, is the channel out of which the fan draws 
the air—a channel or trench sunk beneath the surface 
and leading up to and around the stove or pit furnace and 


> 


then rising “ surrounds the smoke pipe ” which “ ascends 
to the height of four or five feet perpendicalarly” in the 
room so as to produce a draft and cause the air to flow 
along the passage up around the stove so as to become 
heated and then come “ streaming with a certain rapidity 
into the premises.” To accelerate this “streaming” of 
the air “ inte the premises” the fan may be employed if 
convenient power to operate it be “at command.” This 
air is heated as it passes along the channel by proximity 
to the stove. It is warmed like the air in a tight room 
is warmed by a stove. But Knight leaves off this chan- 
nel in his sketch, places his furnace on the floor and con. 
nects his fan with its lower part! In this way he evi- 
dently hoped to get a hot blast and make his machine 
more like complainant’s. And the writer further pro- 
vides an opening “to mix the burning air in case it 
gets tov hot with the cold air.” This mueh is detinite. 
The air is not to be allowed to get “ too hot.” Now this 
shows that the writer never contemplated the use of a 
hot blast or that he supposed thata hot blast eould not be 


applied to wvoden vessels. He took express pains to 
provide against a hot blast. 
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But it is difficult, not to say impossible, to determine 
from Der Bierbrauer what kind of apparatus the writer 
really had in mind. No one can testify positively that it 
is this thing or that. Even defendant’s expert witness, 
Knight, was unable to say positively what the machine 
was. His sketch opposite page 195 of the Record is 
simply imaginative. He admits that his model for Der 
Bierbrauer machine, which is like his sketch, merely em- 
bodies his “understanding or conception of what is 
deseribed in Der Bierbrauer,” (Record 200). He says 
Der Bierbrauer publication “appears” to describe a ima- 
chine like his sketch, (Record 194). In no case does he 
testify that it “does” describe such a machine. While 
he testified without reservation that other patents des- 
cribed this thing or that, he skillfully avoids a direct 
statement or committal when he comes to Der Bierbraner 
and compromises with his conseience by the equivocal 
statement that the publication - appears” to describe a 
machine which he tries to lick into the shape of com- 
plainant’s. The use of this word « appears ” is shown by 
a careful reading of his deposition to have been deliber- 
ate and intentional. He says that he « finds” the Coch- 
rane & Slate device to be so and so, (Record 189), that 
the Davison and Symington “ comprises *” so and so, 
(Record 191), that he “finds” the Devaux device to be 
so and so, (Record 191), that the Neilson patent « des- 
cribes” so and so, (Record 192), that the Bovill patent 


> 


‘‘ describes ” so and so, (Record 192), that the Cochrane 


and Galloway patent “describes ” so and so, (Record 192), 
that the Bellford patent “ shows” and “ describes ” so and 
80, (Record 193), and the Bell specification “ describes ” 
so and so, (Record 193, that the Tomlinson Cyclopaedia 
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“describes ” so and so, (Record 194), but that Der Bier- 
brauer “appears to describe” so and so, (Record 194). 
He uses this same word in reference to Handbuch fur 
Bierbrauer (Record 194) and in reference toa certain Rus- 
sell patent handed him by defendant’s counsel, about 
which, after vainly trying to comprehend its pertinency, 
he said that it “appears to have no particular relavency 
to the matter in controversy,” | Record 194]! So we say 
that Mr. Knight was unceriain as to what Dier Bier- 
brauer did describe and manifested his uncertainty by the 


guarded language he employed. 


Complainants’ witness, Graham, who, the evidence shows, 
is avery skilled and intelligent mechanic, and perfectly 
familiar with pitching machines and the operation of 
pitching, swears that the publication does not deseribe 
the machine represented in Knight’s imaginative sketch. 
He testifies positively that the “sketch fails to show 
however, chimney and pipes leading from the casks to 
the chimney for the purpose of producing » draft through 
the casks, as described in the exhibit,” that, while the 
sketch shows a furnace located on the level of the floor. 
“the description calls for a furnace ina pit sunk three 
feet below the level of the floor,” that the sketch fails to 
show “any horizontal channel communicating with the 
outside air,” and that in his opinion Der Bierbrauer 
could not have taught any one to make and practice the 
complainants’ invention | Recora 90, 95-6}. 

Mr. Gottfried, for more than forty years a practical 
brewer, and perfectly familiar with the art of pitching, 
testifies positively that Der Bierbrauer describes no part 
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of complainants’ invention. that it describes no machine’ 
that could be used in the pitching of barrels, and that he 
‘could not have made in any way, from that description, 
a machine for the purpose of pitching barrels.,’ | Re- 
cord 71-2]. 


The witnesses, then, differ both as to what is described 
and as to whether it would operate successfully. We do 
not think it possible for the Court to read this publica- 
tion without having to admit that there is ground for 
such difference. The burden of proof on both these 
questions is on the defendant’s. They have not met its 


requ irements. 


But assume there is no difference in the opinion of the 
witnesses as tu what the publication does describe, and 
that it may be considered as correctly represented in the 
Knight sketch, would such a machine prove successfr] 
and practically operative. We insist that it would not 
for several reasons. 

In the first place, the fan being placed between the 
furnace and the casks, can, of course, vnly carry the hot 
blast into them by suetion. It would have to draw from 
the furnace through itself. The powerful suction neces- 
sary to accomplish the result “to the same practical ex- 
tent” as in complainant’s invention, would carry along 
with the blast a ecrtinual stream of cinders. ashes and 
pieces of coal, which, passing through the fan, whose 
wings vr blades must, to cause the suction, fit as close 
and accurate as possible to the case, would ina very few 


minutes either stop up and clog the revolutions of the 
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fan, or eutand break it to pieces. To any one who has 
ever examined a suction or force blower, or fan, to see the 
closeness and nicety with which the wings are adapted to 
the case, the above statement will appear too true for 
contradiction. Cinders, ashes and particles of coal would 
almost immediately stop or destroy the fan. The blast 
in addition being, as the evidence shows, admitted into 
the cask ata very high temperature, would, in passing 
through the fan, almost immediately heat it red hot, and 
cause it to twist or warp out of shape. It would also 
melt the soft metal always used to line the journals. We 
do not think it would be possible for these reasons, if 
there was no other, to use a fan in the position shown in 
the Knight sketch. 

In the next place, the fan drawing or sucking the air 
from the top downward. the furnace being open at the 
top, it is obvious that the fire would have to be started 
from the top of the furnace. If started at the bottom, 
the fan would draw it away from the fuel, and prevent its 
igniting the body of the fuel above it in the furnace. 
Started, as the fire would have to be, therefore, at the top, 
the fan would draw it constantly downward and away 
from the top, so that as fresh coal was added to the top, 
the only place at which fuel eould be inserted, it would 
not beeome ignited, as the fire and heat would be con- 
stantly drawn away from it. Under the tremendous heat 
in the furnace, the supply of fuel which this * small ” pit 
or shaft furnace would hold when the operation was 


commenced, would in a few minutes be exhausted, and 
the fire in the furnace would be out. There would 
simply be the fnrnace filled with unignited coal which, 
as it was poured in at the top, had followed the retreating 
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tion of a foreign publication of the kind, though of prior date, unless 
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fire. It would have no more effect than fuel placed behind 
a retreating prairie fire driven before a powerful wind. 
This fact alone is sufficient to prevent it being practically 
operative to the same extent as the complainant’s in the 
pitching of a large number of casks and kegs where the 
operation required hours instead of minutes. The fire in 
the complainant’s machine, on the other hand, is started 
at the bottom, and its tendency would be constantly to- 
ward the top. The blast would drive it upward. The 
fuel poured in at the top would immediately ignite, so 
that the fire could be kept burning all day without cessa- 


tion. 


All these considerations show that Der Bierbrauer, ac- 
cording to defendant’s translation, fails to describe a ma- 
chine whose construction, character and operation can be 
clearly ascertained, and that if it describe a machine like 
the one shown in Knight’s sketch, it would be deficient, 


im practical and ino perat ive. 


The law is settled beyond dispute that a publication ean- 
not operate t> invalidate a patent unless it show and des- 
cribe the very invention patented in such full, clear and 
exact terms, as if filed in the patent office, 1t would have 
served as the descriptive part of the specification of the 


patent. 


In Seymour v. Osborne, 14 Wall. 555, this Court says: 


“ Patented inventions cannut be superseded by the mere introduc- 
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the description and drawings contain and exhibit a substantial repre- 
sentation of the patented improvement, in such full, clear and exact 
terms as to enable any person skilled in the art or science to which it 
appertains, to make, construct and practice the invention to the same 
piactical extent as they would be enabled to do if the information was 
derived from a prior patent. Mere vague ani general representations 
will not support such a defense, as the knowledge supposed to be de- 
rived from the publication must be sufficient to enable those skilled in 
the art or science to understand the nature and operation ot the in- 
vention, and to carry it into practical use. Whatever the particular 
circumstances under which the publication takes place, the account 
published, to be of any effect to support sucha defense, must be of a 
com plete and operative invention capable of being put into practical 


operation.” 
We submit that no.one can read defeadant’s translation 


of Der Bierbrauer and say that it meets the requirements 


of this deeision' 


From all the foregoing it follows that the publication 
in Der Bierbrauer must fail as an anticipation because it 
is lacking in the following essentials of complainant’s 
pre CESS: 

[t does not deseribe a method of applying a “ highly 
heated” blast to the casks capable of melting pitch, but 


only of about 99 degrees Fahrenheit. 


It does nut describe a blast from which the oxygen 
which causes burning had been extracted by passing 
through the furnace fire, but rather a pure air current 
heated by proximity to a stove or furnace. 

[t does not describe a blast that was applied under 
blast or in a rapid and concentrated form, but air 
passing through the casks from the draft caused by their 


connection with the chimney. 
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It does not describe a blast produced in a closed furnace 
which, in being heated, fed the fire that produced i, but 
simply composed of the air warmed as it passed the fur- 
nace in the channel, 

It does not describe a blast produced by a furnace lo- | 
cated between the blower and the vessel to be pitched, ) 
but, according to Knight’s sketch, one with the fan be- 
tween the furnace and the cask, 

It does not describe the process of pitching barrels or 
heating them for pitching, and says not one word about 
such things. 

It does not describe any “highly heated blast,” any 
machine for producing a hot blast or any means of forcing 
a hot blast through casks, in such full, clear and exact 
terms as to enable any one skilled in the art to construct 
the machine and apply the blast to the pitching o. barrels. 

| If Gottfried and Holbeck had filed defendant’s translation | 
of Der Bierbrauer as their specification, the Office would 
have rejected their application for indefiniteness! 

[t does not describe a machine. even if we accept Knight’s 
sketch of what it “ appears” to describe, that could be 
practicrvliy operated in the pitching of barrels and casks. 

In short, as said by Judge Gresham | Record 15), “the : 


(Ferman publications are vague and uncertain and des- 


eribe no machine capable of practical and suecessful use 


by brewers for pitching casks and kegs.” 
THE COCHRANE AND SLATE PATENT FOR DRYING MOLDS. 


As the Gottfried-Holbeck patent is for @ process of 
puching barrels, we do not see how a patent for the dryj ng 
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of moulds to be used in making various castings can have 
any bearing on the question of its validity. But as de- 
fendant’s counsel on the argument attached so much impor- 
tance to the Cochrane and Slate patent as to induce Judge 
Gresham to give it weight in his first opinion, we may 
be excused for giving it somewhat extended considera- 
tion. 

In the first place, it is to be observed that we do not 
have the whole patent before us but only an extract 
| Record 157]. Whether the detached fragment of the 
patent fully represents the device we cannot tell, but as 
defendants introduced it they undoubtedly consider it as 
showing everything faverable to their side of the case. 
and therefore cannot complain if we consider the portion 
introduced as fully illustrating the invention. 

The patent was for the “ manufacture of iron pipes or 
tubes,” like water pipes. In the manufacture of such 
pipes Cochrane and Slate used molds which needed to be 
“dried.” To dry them they used a furnace and forced a 
stream of air through the fire and into a chamber in 
which the molds were placed. The furnace is located 
above the ground and the molds are arranged in a pit or 
excavation beneath the surface. The drawings are oppo- 
site page 157 of the Record. 

[t is to be observed that no special importance was attach- 
ed to this patent inthe taking of the evidence. Defendant’s 
expert, Mr. Knight, when asked, on cross and re-direet 
examination, what he considered the nearest approach to 


the Gottfried-Holbeck invention, mentioned the Davison 
and Symington patent, Der Bierbrauer, and Handbuch 
fur Bierbrauer, but does not mention the Cochrane and 


Slate patent ! 
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vice in a greatly expanded form instead of a blast, will be 


2 


Approaching the subject a little closer we find that the 
blast is not described or shown as directed into the ves- 
sel to be dried! The specification in describing the oper- 
ation of the machine, and we quote it @//, says: 

“A mould in the mould box is placed in position, as shown, and the 
drying apparatus is lowered over the same; the blast pipe is then 
inserted and the products pass in the direction of the arrows, and the 


mould will become quickly dry; and, in like manner may similar ap- 


paratus be constructed to dry two or more moulds at the same time.” 
(Record 157). 


Looking at Fig. 9, the one from which Mr. Knight said 
he made his sketches | Record 190], we find that the dis- 
charge pipe or passage from the furnace ends at the top 
of the mould box, This is what is meant when the speci- 
fication says “the drying apparatas is lowered over the 
same.” Ina word, this discharge passage just conveys 
the produets of combustion into the large oven or retort 
in which the molds are placed, and does not carry the 
blast into the molds as complainant’s discharge pipe car- 
ries the blast zato the eask. And so the specification 
says* the apparatus may be used “to dry two or more 
moulds at the sametime.” Of course. With the mould 
box or oven of sufficient size, one could place any number 
of moulds in it and dry them together, as a number of 
biscuits in a pan are baked in one operaticn. The rea- 
son the discharge pipe is not inserted ¢nto the moulds is 
that the whole mould—the outside as well as the inside— 
must be dried. And so the dischage pipe is made large 
enough to distribute the heat and apply it to all portions 


of the mould at once. 


Another reason for applying the heated air in this de- — 
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apparent on considering the object these parties had in 
view. It was the drying of clay, sand or earthen moulds 
used in making heavy iron castings. These moulds are 
made of wet or moist clay, etc., and must, of course, 
be dried before the molten iron comes in contact with 
them; otherwise the heat and steam caused by the molten 
metal would burst and completely destroy them. Now, 
in drying these moulds, the heat could not be applied ata 
very high degree of intensity; it must be a mild heat. At 
ahigh degree of temperature, the clay or sand moulds 
would be immediately cracked, This is shown from the 
practice universally, and from the earliest times, in use 
among brick-makers, crockery -makers, ete., which is to 
first subject their brick, crockery, etc., after it is placed 
in the kiln. to a mild, constant heat for several days, un 
til it has become thoroughly and completely dried, before 
they dare apply an intense heat. In making these state- 
nents, we address ourselves to the common knowledge of 
all intelligent men. For these reasons, Cochrane and 
Slate, in making their device, provided simply for a,mild 
heat, which was all their object required or could stand. 

But if we press the matter a little further we will find 
by measurement that the exit or discharge passage 
of the Cochrane and Slate device, as shown in Fig. 9, to 
which the witness Knight refers, is exactly eighteen 
time the diameter of the entering pipe—not eighteen 
times as large in area but in diameter’ Thus, if the 


entering pipe be one inch in diameter. the discharge pipe 
will be eighteen inches, and if the entering pipe be two 
inches in diameter, the discharge passage will be thirty- 


six inches! Both of the passages are shown as round, 
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To ascertain their areas we must multiply the squares of 
their respective radii by 3.1416. 
If we take the diameter of the entering pipe tu be two 
inches, to illustrate our point, we will have a radius in 
the one case of one inch and in the other of eighteen inches. 
The squares of their respective radii would be one and 
three hundred and twenty-four. If we multiply these 
squares we have 3.1416 inches as the aera or superficial 
surface of the entering pipe and 950.6784 inches as the 
aera of the discharge passage. Ky dividing we find that 
the aera vf the discharge passage contains the area of the 
entering pipe three hundred and twenty-four times. 
Hence the speed of the entering air is three hundred and 
twenty-four times as great as the speed of the discharging 
air, less the retarding increase in the volume of the air 
caused by its expansion in the fire. This expansion is at 
the rate of two thousand and twenty-eight one millionth 
of its bulk to each degree of Fahrenheit [Encyclopedia of 
Chemistry, Booth. p. 269]. If the Cochrane and Slate 
blast were heated to 525 degrees the bulk of the air in the 
furnace would be doubled, which would be the same as 
diminishing the discharge passage one-half. There would 
still remain, therefore, about one hundred and sixty-two 
times the space fur the air to pass out that it had to enter. 
The speed of the entering air would, therefore, be about 
one hundred and sixty-two times as great as that of the 
discharging air if the temperature of the air were raised 
to 525 degrees. 
We do not see how it could be more conclusively dem- 
onstrated that the heated products of combustion in the 


Cochrane and Slate device pass out in aslow, mild and 
expanded form, and not in a rapid, intense, compressed 
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and concentrated blast, as in the Gottfried and Holbeck 
invention. They would resemble the heated gases rising 
from a chimney rather than a blast, which Webster de- 
tines to be “a forcible stream of air from an orifice.” It 
is, of course, too plain to need proof that the more con- 
centrated the blast at the moment of its application, the 
greater its heat and efficacy; but this fact is stated by 
Prof. Haines (Record 106). 

sy looking at Fig. 10, which is a sectional view taken 
at A Bin Fig 9, the Court will see that the discharge 
passage along which the heated air is conducted to the 
moulds 2s larger in diameter and superficial measure than 
the fire chamber itself! No wonder this discharge pipe, 
if this term can be applied to a passage larger than the 
furnace, is not inserted into the moulds, as the Court be- 
low at first seemed to suppose. It is too large for that. 
The specification says that “a mould in the mould-box is 
placed in position, as shown, and the drying apparatus is 
lowered over the same.” It is as though one made the 
discharge pipe of complainant’s apparatus so large that 
he could put the keg or cask inside it! By lowering the 
drying apparatus “over” a damp earthen mould it could 
of course be dried; by lowering it “uver” a keg or cask 
it, also of course, could not be heated for pitching. 

But without all this elaboration, a sufficient objection 
to this Cochrane and Slate device is that it applies its hot 
blast to the drying of clay moulds which were inecombus. 
tible! From observing the effect of the heat on ineom- 


bustible clay moulds, no one would think of applying the 
blast to the heating, at an intense heat, of combustible 


wooden vessels containing such a highly combustible sub- 
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stance as pitch. It would never suggest the complain- 
ant’s invention. 

No wonder then, that Judge Gresham, in his second 
decision, after he came to understand the Cochrane and 
Slate patent, and after saying that undue importance had 
been attached to it, said: 

“It is sufficient to say of the Cochrane and Slate device, withont 
again stoppiug to describe it, that without material changes in its con- 
struction or arrangement it cannot be made to produce the same use- 


ful results as are produced by the complainant’s device.” 


It is plain from all the foregoing, that the Cochrane 
and Slate patent fails to anticipate the Gottfried-Holbeck 
process in several essential particulars. 

It does not describe or show a furnace producing a 
blast of great intensity of heat capable of rapidly melting 
the hard pitch remaining from former pitchings. 

It does not deseribe a heat applied under blast or in a 
rapid and concentrated form. 

It does not deseribe a blast direeted nto the vessel or 
thing to he operated on. 

It does not describe any process for pitching kegs or 
barrels or heating them for pitching. It does not hint at 
such a thing. It applies no heat to the interior of a 
wooden vessel or suggests it. 

Irom reading the specification or observing the operation 
of the machine in drying clay moulds, no one could get 
the idea of applying a deoxygenized and * highly heated” 
blast to the heating of wooden vessels whose combustible 
character was greatly aggravated by the presence of pitch. 

It describes nothing that could possibly be held to be 
an infringement of the Gottfried-Holbeck patent. 
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We may, therefore, relegate the Cochrane and Slate 
patent to the obscurity from which the zeal of the de- 


fendant’s counsel has brought it. 


THE SMELTING FURNACE BLASTS, 


sut little time need be spent on the Devaux and other 
patents for driving a hot blast into blast furnaces and for 
similar purposes. Sketches of blast furnaces may be 
seen opposite page 149 and 151 of the Record. Nor does 
the Pewterer’s hot blast for soldering tin pans meet the 
case. This device is shown opposite page 170 and is 
well deseribed by Graham on page 81. They were prob- 
ably introdueed to show that it was common to produce 
hot blasts by driving a current of air through a fire in a 
closed furnace and that Gottfried and Holbeck were not 
the first to produce a deoxygenized blast! We never sup- 
posed the contrary. But none of these devices taught 
the world that wooden vessels containing a highly inflam- 
able substanee could be heated by “highly heated blasts ”’ 
approximating 2000 degrees Fahrenheit, that such a blast 
would not destroy or impair the adhesive qualities of the 
pitch, that it woald not combine with the pitch or gases 
of the wood and produce an explosive, that it would be 
practically uninjurious to the fiber of the wood, and other, 
things essential to the utility, success, and application of 
the (Gottfried-Holbeck process. We shall, therefore 


as defendant’s 


treat all of these patents and devices 
witness Knight did when he said that the Davison and 


Symington patent “most nearly embodies the complain- 
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ants invention”—as of minor importance, and not suffi- 


cient as defenses if others are not. 


IMAGINATIVE SKETCHES. 


Mr. Knight has illustrated his testimony with a num- 
ber of “sketches” showing how this device or that could 
be applied to the pitching of casks. These sketches do 
not represent real things. They do not show machines 
that were ever actually used in pitching. We hope this 
will be distinctly understood, These imaginative works 
of art appear at page 190, where Knight has « adapted ” 
the Cochrane and Slate patent to pitching barrels, oppo- 
site page 191 where he has “adapted” the Devaux ma- 
chine, opposite page 192, where he has “adapted” the 
Bovill patent, on the next page, where he has « adapted ” 
the Cuchrane and Galloway patent, opposite page 193 
where he has “adapted” the Russel patent; and Opposite 
page 195 where he has sketched his “understanding or 
conception” of Der Bierbrauer. How easy it is to 


“adapt” old devices after we are taught! 


THE QUESTION OF DAMAGES. 


As before said, the Master and the Court, Judge Woods, 
awarded the complainant $4,215.95 against the Crescent 
Brewing Company, $5,460.45 against the Gaff estate and 
Langtree, and $700 against Hack and Simon. These 


amounts are awarded as damages and not as profits. 


ov 


They were awarded after the fullest investigation and 
argument, both oral and printed. Eighty-six (!) excep- 
tions were filed to the Master’s report, and they were 
argued before Judge Woods in « brief of fifty-eight pages. 
Every point was raised, every argument urged, every ap- 
peal made by the “eminent patent counselors’’—to use 
the designation employed ' by the Brewers Association— 
representing the defendants. Yet both the Master and 
J udge Woods held that the complainant was entitled to 


the amounts named, 


In view of the fact that this Court is relieved, by Act 
of Congress, from reviewing the justice or injustice of 
verdicts and judgments under $5,000, in other kinds of 
litigation, and that these three cases are the only ones in 
existence or that can ever be brought, and that the pa- 
tent had exvired before the decrees were rendered or the 
appeals were taken, so that it is simply a controversy be- 
tween some rich brewers and this patentee about a few 
thousand dollars, which involves no injunction and 
affects no other interests, we submit that this Court, if it 
conclude that complainant’s patent is valid, should re- 
quire a positive showing, amounting to demonstration, 
that a method of accounting has been pursued that ean- 
not be sustained on any legal grounds, before they re- 
verse these cases on the question of damages. We further 
submit that this Court should be slow, under the cirenm- 
stances, to enter upon disputed questions of fact and sift 
the depositions of some thirty witnesses as to the value 
of the invention and like matters after this had been 


done by both the Master and the Court below. All these 
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disputed questions of fact should be treated as settled as 
much as if the facts found in the Master’s report and re- 
found in the conclusions of the trial Judge were the find- 
ings of a jury. Otherwise this Court will never get 
through performing the drudgery that Masters are ap- 


pointed to do for the relief of the Court. 


But on the part of the complaint we seek to avoid no 
investigation into any branch of the case, and so shall 
make a full presentation of the theory on which the evi- 
dence on the question of damages was taken on behalf of 
the complainant, and then considered the sufficiency of 
the evidence to sustain the finding of the Master and the 


Court. 


The theory that the complainant proceeded upon was 
that if no established royalty or license fee existed then 
it was competent to introduce general evidence of the 
invention. This theory, which is based on the plainest 
principles of justice. has been approved by this Court in 
Suffolk Company v. Hayden, (3 Wall. 320). where it is 
said: 

“There being no established royalty or license fee in the case, in 
order to get ata fair measure of damage, or even an approximation to 
it, general evidence must necessarily be resorted to. And what evidence» 
could be more appropriate than that of the utility and advantage of 
the invention over the old modes or devices that had been used for 
working out similar results.” 

This is the law of this Court as well as of common 
sense. We satisfactorily established the fact that the Gott- 


fried-Holbeck process was worth more than 15 cents a keg, 
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$1.00 a cask under 30 barrels, and $1.50 a cask over 30 
barrels, each and every time they were pitched, over the 
old methods of pitching including the Siebel pan. Suf- 
Folk Company v. Hayden says this evidence is proper, 
and highly proper, “to get at a fair measure of damage” 
if there is no “establishedpatent or license fee’ under the 


Grottfried- Holbeck patent that could properly be applied. 


The complainant has fully and frankly explained all the 
transactions and sales which he and his co-patentee ever 
made under the patent. When it was first issued they 
thought they would manufacture and sell machines and 
build up a manufacturing business. They supposed the 
brewers would respect their rights and buy their machines 
from them. Accordingly they exhibited their process at 
one or two brewers’ conventions, and sent out several thous- 
and cireulars (Record 70), like the one on page 131, address- 
ed to brewers by name and sent through the mail. Their 
efforts to introduce the invention by selling machines so 
far failed that they transferred the patent in 1570 to the 
Baltimore Pitching Machine Company, a corporation or- 
ganized by some parties in Baltimore who thought they 
could handle the invention to profit. But they failed and 
in 1876 or °77 Gottfried and Holbeck seeured control of 
the title of the patent again and began suits of which 
these three alone remain. Up to 1S77 Goitfried and 
Holbeck had sold about twenty machines of the two or 
three thousand then in use (Record 214). They had sold 
about one machine in everg hundred or hundred and fifty 


in “sxe f 


But that the Court may have the evidence on these 
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matters fairly laid before them we will quote from Mr. 
Gottfried’s testimony: 


“After our patent was granted we took pains to introduce our in- 
vention to the trade, and advertised it in brewers’ papers and circulars, 
and also exhibited it at brewers’ conventions. My co-patentee, Hol- 
beck, manufactured machines, and occasionally succeeded in selling a 
few. We put the price low. making ourselves a profit of about $100 
per machine. We expected in this way to be able to supply the trade 
with our invention apd builj upa large business in manufacturing 
machines, but after a time we discovered that the brewers would not 
respect our rights. A great many of them were using our invention, 
but to our claims they would make no answer or dispute the validity of 
our patent. From one pretext or another they kept refusing to pay 
us anything although they all admitted the great value of the inven- 
tion. Finally, as our patent was fast expiring, wesawno other way 
than to commenc suits, which we did against a number of the largest 
brewers in the West. These suits resulted in decisions in our favor. 
Since these decisions iu our favor the brewers for the first time began 
to respect our rights, and many of them have settled with us.” (Re- 
cord 210). 

“We have sold about twenty machines between the time the patent 
was issued and 1876 and 1877. . . . . The first time the brewers 
commenced to recognize my rights was after Judge Dyer’s decisiun, 
December 1, 1879. . . . . Ihave not sold any machines nor re- 
ceived any money from Holbeck for selling machines after December 
1,1879. . . . . Our patented invention has been used in about 
3000 breweries without having paid for the right to use it.” (Record 
214). 


T iis. then. represents the extent the patentees were able 


to sell machines—about 20 in 13 years—a little more 


than one machine a year! And the Baltimore Company 
with the high sounding name never manufactured more 
than “about balf a duzen machines.” never “paid me a 
eent and the Company busted up (Gotifried, Record 


216). In faet Gottfried had to pay one of these Balti- 
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more parties $5000 to get the title back (Record 57, 326). 
They were not a success at selling machines, but they 
knew how to tie up the title to a valuable invention and 


bleed the patentees to get it back! 


It may be contended that the sale of these twenty ma- 
chines in the first thirteen years of the term of the patent 
established a royalty. We think it clear that they did 
not and could not under numerous decisions. They 
were not ata fixed uniform rate. They were not made 
at a time when the brewers recognized that the patentees 
had any rights. They were with parties who would sim- 
ply pay what it would cost them to buy or build a ma- 
chine. The patented privilege, the exclusive right, did 
not enter as a factor into the consideration. The price 
varied until the patentees could not sell machines at any 
price. Gottfried says: 

“When we first sold the machine we had $100 profit per machine, 
but after a time, when they commenced making machines in most 
every town, the price was cut down to $80, and afterwards to $60 and 
$50—the profits I mean. Then came a number of years when we could 


not sell any machines at all on account of the prices being cut down to 
manufacturing prices—the cost price.” (Record 215-16). 


The insufticiency of these sales to constitute an “estab- 
lished royalty or license fee” isso obvious, that comment 
seems out of place. But suppose Gottfried should claim 
in a suit against an infringer that lie /ad an established 
license fee and cited this evidence! The defense would 
point him to the language of Mr. Justice Hunt, in Black 
v. Munson, (2 Banning & A. 625). where he says: 


“No price can be said to be fixed or royalty established where the 
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patentee varies his price according to the courage or ability to resist of 
the infringer, or where there are other circumstances showing the 


absence of a fixed and established fee.” 


As is well known to this Court, many decisions could 
be cited to the effect that sales, to establish a license fee 
as a measure of damages, must be sufficient in number, 
uniform in price, and under circumstances which consti- 
tute them fair indications of the value of the invention, 
and that straggling sales, at variable rates, and under cir- 
cumstances which deprive them of the power of indicat- 
ing the value of the invention, eut no figure. Such 


elementary sense needs no body guard of authorities. 


It is so clear that these sales of machines, less than one 
per cent. of the number used, afforded no proper crite- 
rion of value, that no Court or Master has relied upon 
them in the assessment of damages. In these cases the 


Master in discussing this matter said: 


“The fact that brewers, prior to Judge Dyer’s decision. were unwill- 
ing to recognize the validity of the patent placed the patentees at a 
great disadvantage and rendered it impossible for them to deal upon 
equal terms with the brewers in selling the machines. The effect of 
this disregard of the patentees’ rights was to cut down the profits, and, 
as Mr. Gottfried says, then came a number of years when they could 
not sell any machines at all, and they were able to sell only about 
twenty machines, although it is in evidence that 3000 brewers adopted 
and used the invention within the twelve or thirteen years after the 
patent was issued. . . . . While the patent was considered iuvalid 
it is improbable that the purchasers of any machines made by Holbeck 
gave him any more than the price of labor and material represented in 
the machine, with manufacturers’ profits, and it is not likely that the 
inventor’s royalty entered into the selling price of the machine. The 
fact that the sales made by Holbeck were very few and made at vari- 
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able rates for the purpose of introducing the invention is to be con- 
sidered. He seems to have offered nis machine at almost any price, 
but the brewers, disregarding the patent, preferred to manufacture 
their own machines, and he was not able to sell to more than one out 
of every hundred and fifty that presently adopted the invention, and 
then came a number of years in which no machines could be sold at 
all. Iam unwilling to adopt what I consider a narrow and illiberal 
rnle, which would limit the patentee of an important invention in the 
amount of his recovery to rates which he was com pelled to accept un- 
der such circumstances. The owner of a valuable patent should be 
encouraged to introduce and put his invention into public use; and to 
hold that this patentee should now be punished for his early efforts to 
introduce his inventiou would, in my judgment, be very unjust. . 

. » The evidence does not show that the defendants in these suits 
knew of the sales by Gottfried and Holbeck or that they were in any 


way injured or misled by them.” (Record 20-1). 


Sut it was argued below that if these sales. owing to 
their varying price and straggling occurrence, afforded 
no proper criterion, as an established royalty, to measure 
the damages, a proper royalty or license fee was found in 
the agreement contained in Gottfried’s assignmeut to 
Holbeck on the formation of that expensive swindle 
ealled the Baltimore Barrel Pitching Machine Company 
which cost Gottfried $5000 cash before he could get his 


title back. This agreement is dated December 19, 1870, 
and is: 


“In consideration of five dollars to me in hand paid, and in consider- 
ation of a royalty of ten dollars per machine to be paid to me by 
John F. T. Holbeck, of the City ot Chicago, for every machiuve for 
pitching barrels manufactured by said Holbeck, or any associates that 
he may have, under the letters patent of the United States granted to 
me and the said Holbeck, number 42,580, dated May 3, 1864, I do here- 
by sell, essignu, transfer and set over to said Holbeck and his assigns, 
all my right, title and interest ia and to the said letters patent and the 
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invention secured thereby, reserving to myself the right to revoke this 


assignment if the royalty herein reserved be not paid.” (Record 48). 


Here is a royalty of ten dollars a machine! And so coun- 
sel for defendants labored through pages of printed brief 
to induce the Court below to apply this rate. 

Gottfried was never paid a cent under this agreement 
(Record 216,) and, as before said, was compelled to pay 
$5000 to clear the title from the complications that arose 
from this transaction. To punish him still further by 
reducing his recovery to practically nominal damages by 
reason of it, would afford great encouragement to paten- 
tees to enter into arrangements looking to the cheap in- 
troduction of their patented processes! Gottfried after- 
wards tried to revoke this agreement, and filed a paper 


in the patent ottice to that effect. (Reeord 51). 


The Master in discussing this matter said: 


“I do not think the agreement between Gottfried and Holpeck made 
at the time the Baltimore Company was organized, by which Gottfried 
was to receive ten dollars for each machine, hrs any application in 
determiuing or fixing the rate of recovery; that was a personal agree- 
ment between w.wo patentees, themselves old friends and joint inven- 
tors, aud one which did not affect their rights as against the public. 
This arrangement was made for the purpose of assisting Holbeck in 
his efforts to introduce the invention. Besides this, nothing was ever 
done under it, and it was revoked in 1875. It was held in Bussey v’ 
Excelsior Manufacturing Company (5 Banuing & Arden, 135), that a 
reciuded license or contract cannot be allowed a controlling influence 
in fixing or determining the patentees’ right of recovery.” (Record 
52). 


In considering the sales of machines, above discussed, 
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and this paper royalty of ten dollars a machine, J udge 


Woods said: 


“It is shown that soon after the issue of the patent the patented ma- 
chine was offered to the public, and in some instances sold at prices 
| profits] varying from $100, at first, to $80, $60 and $40, at later 
dates; and that in a contract between the patentees, whereby one of 
them was to manufacture and sell the machines, it was stipulated that 
the other should be entitled to a royalty of $10 upon each machine. 
While Iam of the opinion that these facts constitute competent evi- 
dence against the plaintiff in respect to the value of the invention, be- 
ing in the nature of admissions, I do not agree with counsel for the 
defendants that the plaintiff 1s concluded thereby, since sales were not 
made in such numbers and at such uniform prices as to constitute an 


established license fee.” 


Sut it was further argued that the agreement made 
by Gottfried, May 1, 1879, afforded a basis for estimat- 
ing damages. This agreement was executed at the same 
time and on the same day Holbeck assigned all his inter- 
est in the patent to Gottfried—May 1,1879. Theassign- 
ment appears on page 59 of the Record and the agree- 
ment un page 411. The assignment though reciting a 
consideration of one dollar was for a consideration of 
$10,000 and a license back to make and sell machines. 

Mr. Gottfried in speaking of this license said: 


“His license was a part of the purchase money. I bought his inter- 
est out for ten thonsand dollars and he insisted upon having a license 
to manufacture machines: so that the license was a part of the pur- 
chase money, without this he would not have sold me for ten thousand 
dollars; he would have asked me wore for his interest.” (Record 228). 

This license, which with the ten thousand dollars con- 
stituted the price Gottfried paid for Holbeck’s interest, 
provided that Holbeck should pay “the same amount that 
he has been paying,” and then says: 


6S 


“This license was made and accepted upon the following express 
condition: Twat in no case shall any authority to use any pitching 
machine under or by virture of this license extend to, cover, include, 
or protect any snch machine or the purchaser or user of any such ma- 
chine that may directly or indirectly be sold by the party of the second 
part to any person or companies liable as infringers of saia letters 
patent, and any such person or company shall take such machine sub- 
ject to the condition that their liability for past infringement shall 
remain unimpaired and their use of such machiue be considered as an 
infringement of said patent the same as the use of any other infring- 


ing machine.” (Record 411). 


This divided the brewers of the country into two classes 
—those who were infringing, and those who had settled or 
who had never used a machine—and contined Holbeck’s 
sales of machines, if he could make any sales, to the latter 
class. It was meant to prevent those brewers who had 
been openly defying Gottfried’s rights from destroying 
their infringing machines and buying one from Holbeck 
until they had settled. It was a distinct and express 
limitation on Holbeck’s power te sell, as much as if it 
had said that he should not sell to Smith, Brown or Rob- 
inson. It could not, in such a case, affect the liability of 
Smith, Brown or Robinson. As to them it would be an 
utterly irrelevant paper. So as to these defendants and 
infringers who were expressiy excepted from Holbeck’s 
power to sell. The instrument which excludes them con- 
fers no rights upon them. 

But this license was given asa “part of the purchase 
money.” Holbeck’s probably thought the litigation 
would drive the brewers to purchase machines frum him, 
and, that even after the patent had expired, his little shop 


would turn out a good many machines, and so he “insisted 
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upon having a license to manufacture machines.” And 
at this time Gottfried had no certainty that the patent 
would ever be sustained and then only at the end of bit- 
ter and expensive litigation! Nothing but a firm confi- 
dence in the honesty and value of the invention could 
have induced him to pay Holbeck ten thousand dollars! 
And when Judge Dyer’s dreision was announced, Decem- 
ber 1, 1879, “‘when the brewers for the first time com- 
menced to recognize his rights,” he declined to accept 
the per cent. reserved in this license of May 1, 1879, and 


released it entirely. (Record 230). 


The Master, in speaking of this license, after consider- 


ing the unfortunate Baltimore experiment, Savs: 


“Nor do I think that the license given back to Holbeck, at the time 
of the sale to Gottfried of his interest in the patent, was different in 
its effect. It was made while the patent was still considered invalid, 
and it was expressly limited to operations with brewers who had never 
infringed the patent or who had settled for their infringements, nor 
does it appear how many, if any, machines were sold under it or at 
what price, or that Gottfried was in any way connected with the sale 
of them. Gottfried says that he supposed, but did not know and 
could not tell at what price they were sold after the title came back 
from the Barrel Pitching Machine Company.” (Record 22). 


And Judge Woods evidently regarded this license as 
wholly insufticient to afford a measure of recovery as in 
disposing of the exceptions to the Master’s report he does 


not even mention it! 


We have now considered every transaction down to 


December 1, 1879. On this day Judge Dyer sustained 
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the patent in the first decision that was allowed to stand. 
For the first time Gottfried was in a position to meet the 
brewing trade on the ground that he did have a property 
right that was entitlad to enter as an element into their 
dealings with him. And thence forward his every action 


would count in the final adjustment of his rights! 


‘Judge Dyer’s decision, December 1. 1879, marks an 
era in the history of this patent. His sustaining the 
patent did not end opposition. Far from it. The de- 
fendants in these cases have bitterly contested the valid- 
ity of the Gottfried-Holbeck patent and assailed the cor- 
rectness of that decision with unusual venom. In the 
third paragraph of their answer, filed more than a year 
after Judge Dyer’s decision, filed with a knowledge of 
that decision which was set out in the bill, they “deny 
that said patent is good and valid and deny that the pub- 
lic generally acyniesed in the validity thereof,” (Record 
8). And the United States Brewers Association nearly 
one year after that decision sent out a cirenlar to the 
trade advising them that “a consultation was held among 
the attorneys” and that the result was “a strong opinion 
expressed that if a proper case be selected and eminent 
patent counselors be engaged, such suits would be decided 
against the patent claims,” (Record 255). So that these 
defendants and the brewing public generally continued to 
insist that Gottfried had no property and refused to treat 
with him on the basis of property rights entitled to re- 
spect. But still many brewers did acquiesce, and so from 
this decision on Gottfried cannot ask any special consid- 


eration. We ask none for him. 
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After this decision Gottfried was met with the ques- 
tion, How will you deal with brewers who recognize your 
rights and offer to settle? He decided this question as 
any sensible man would have done. He fixed certain 
figures at which he would grant releases and _ licenses. 
But most of the brewers had kept no account of the ex- 
tent of their pitching, They cou/d not tell how many 
kegs, barrels and casks they had pitched. It was impos- 
sible, therefore, to settle with such parties on the basis of 
so much per keg, barrel and cask. But their returns to 
the Revenne Department showed how many barrels of 
beer they were selling per year. Here was something 
tangible and afforded one means of adjustment. But 
some brewers could ascertain how many kegs and casks 
they had pitched and it was practical to settle with them 
on the basis of actual work done. So that two methods 
of settling—ene on the amount of beer bemg sold, and 
the other on the number of kegs and casks actually pitech- 
ed—had to be adopted. One of these Gottfried termed 
his gross or lump settlements, and the other his keg and 
cask. settlements. When a brewer desired to settle and 
could not ascertain the number of kegs and casks pitched, 
Gottfried would give him a full release and license on pay- 
ment of $100 for each 1000 barrels of beer he was mak- 
ing. If he were selling 10,000 barrels the amount, would 
be $1,000. If he were selling 50,000 the amount would 
be $5,000. These were his /wmp settlements. If he 
eould aseertain the number of vessels which he had 
pitched by the process he was charged 15 cents per keg 


for each pitching, $1.00 per cask wnder 30 barrels for 


each pitehing, and $1.50 per eask over 30 barrels for each 
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pitching. These were his keg and cask settlements. 


We will just quote (Jottfried’s explanation of his man- 
ner of dealing with these two classes of brewers after Judge 
Dyer’s decision: 


“Q. 5. In making your settlements where you have said you had not 
been furnished with information as to the number of kegs aud cusks 
pitched, which you have termed your settlements for gross amounts, 
state whether you had any general rule by which yon arrived at the 
amount that you asked. If so, state what such general rule or basis 
was. A. The general rule for making gross settlements was the num- 
ber of barrels which they sold during the revenue year, and the general 
amount was $100 for each 1,000 barrels. 

Q. 6. You have stated that where the brewers have furnished you in- 
formation of the number of kegs and casks which they had pitched or 
intended to pitch on an infringing machine youcharged them so much 
per keg and cask. State whether you did that in all cases. A. Yes; 
I did in every case. I have not accepted less than these figures where 
brewers have furnished me statements showing the amount of pitching 
done. 

Q. 7. State whether you had ary royalty or license fee established 
during the life of the patent for the use of the invention, if so, state 
what 1t was. A. IThada regular rate of royalty or license fee estab- 
lished under the patent, which I depended upon entirely for my com- 
pensation, namely, 15 cents a keg or vessel smaller than a barrel, one 
dollar a cask holding thirty barrels or less, and one dollar and fifty 
cents a cask holding over thirty barrels, for each time such kegs or 
casks have been pitched. I have established these figures as my royalty 
or license fee because, in my Opinion, which is the result of large ex- 
perience in these matters as a practical brewer. they are reasonable, 
and in many cases less than the actual benefits; aud as they were ac- 
cepted and acted upon by brewers to the extent and manner above set 
out, I feel confirmed in the reasonableness of these fignres and justi- 
fied in saying that I had an established royalty or license fee.” (Re- 


cord 212-13). 


In pursuance of this plan of dealing with brewers, 


- 
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adopted at the time of Judge Dyer’s decision and steadily 
adhered to ever since, Gottfried made many settlements 
at the rate of about $100 for each 


1.000 barrels of beer sold-—or for a certain rate per keg 


either for gross sums 


or ecask—15 cents per keg, $1.00 per cask under 30 bar- 


rels, and $1.50 per cask over 30 barrels—but a@// of his 


settlements were made at one or the other of these rates, 


except where special cireumstanees demanded special 
rates. To fully present this course of dealing we will 
quote from his testimony: 


“Since these decisions (by Jadge Dyer) the brewers for the first tims 
began to respect our rights, and mauy of them have settled with us. 
Most of these settlements have been for a gross sum, but wherever 
brewers have made a statement showing the exact extent of their in- 
fringement I have settled with them on the basis of fitteen cents a keg 
or vessel smaller than a barrel; $1.00 a cask holding less than thirty 
barrels, and $1.50 for every cask holding over thirty barrels for every 
time they were pitched. Some vf the settlements for gross sums were 
r as follows: 

J. & C. Frey, Fond du Lac, Wis., brewing between sixteen and seven- 
L teen hundred barrels of beer a year, paid me $200. 

J. Heilman, La Crosse, Wis., brewing between twenty-two and twenty- 
F four hundred barrels of beer a year, paid me $250. 

Bechand Bros., Fond du Lac, Wis., brewing between twenty-five and 
| twenty-six hundred barrels of beer a year, paid me $300, 

4 Henry Rahr, Green Bay, Wis., brewing between thirty-four and thir- 
*“ ty-five hundred barrels, paid me $350. 

Charles E. Yoang, Bay City, Wis., brewing between thirty-eight an3 
“yh thirty-nine hundred barrels, paid me $400. 

. | Fred. Sehring, Joilet, Ill., brewing between forty-two and forty-three 
hundred barrels, paid me $500. 

! Martz Bros., Detroit, Mich., who brew between fifty-nine and sixty 
handred barrels, paid me $600. 

Metzler Bros., Brooklyn, N. Y., brewing eight thousand barrels a 


: year, paid ine $800. 
Anton Mayer, Terre Haute, Ind., brewing about eleven thousand bar- 
rels of beer a year, paid me $900. 
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The Greenaway Brewing Co., Syracuse, N. Y., brewing twelve thous- 


and barrels of beer a year, paid $1,125. 

Albert Ziegie, Buffalo, N. Y., brewing between twenty and twenty-five 
thousand barrels of beer, paid $1,725. 

Some of the Boston brewers paid me in settlement $5,500. 

Some of the Milkwaukee brewers paid me in settlement $10,000. 

Some of the New York brewers paid me in settlement $16,600. That 
settlement closed out the cases pending there and included only a few 
of the brewers. 

These are some of the settlements for gross amounts, and they were 
made after suits had been commenced, but in most cases without far- 
ther litigation, and when made before the expiration of the patent 
they included licenses for the future use of the invention until the 


patent expired. 


Where brewers have made statements showing the number of kegs 
and casks pitched J have settled with them on the basis of so much a 
keg and cask for each time they have been pitched. Some of the set- 
tlements on the royalty basis are as follows: 

Jung & Borchert, Milwaukee, Wis., made a contract on the royalty 
basis, Jan. 10, 1880, and they reported April 24, 1880, for the time from 
December 25, 1879, to April 1, 1880, showing that they had pitched 160 
kegs and 41 casks amouting to $65, at the rate of 15 cents a keg and 
$lacask. ‘They had no casks holding over 30 barrels. They paid me 
this $65. The firm was organized December 25, 1879. They desired to 
settle for the fature up to the expiration of the patent, and we agreed 
upon $110 as the sum to which the pitching would amount, and they 
paid it and | gave them a paid-up license. 

Hill & Piez, Newark, N.J., reported April 6, 1880, that they had 
pitched with an infringing machine 1,200 kegs and 161 casks, which 
amounted, on the royalty basis, to $341. They offered me this amount 
and said if I woald not receive it they would tender it into court, and 
I preferred to receive it. Then they made an estimate for the future 
pitching during the life of the patent, which would amount to less than 
$200, and finally offered me $159, which I accepted and gave them a 
paid up license. 

P. Lieber & Co., Indianapolis, Ind., reported that they had pitched 
450 kegs aud 82 casks, at the regular rate of 15 cents a keg and $l a 
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cask, which they paid. They did not need any license for the future, 
as they bought a machine from Holbeck. 

The Genessee Brewing Company, of Rochester, N. Y., reported that 
they had pitched 600 kegs, 70 casks holding less than 30 barrels, 
and 208 casks holding over 30 barrels, which they paid at the regular 
rate: for the 600 kegs, $90; for the 70 casks, $70, and for the 208 larger 
casks, $312. Then they estimated their fature pitching to the end of 
the patent, amounting to $228, which they paid and I gave them a paid- 
up license. 

Bowman Bros., Marshalltown, Iowa, made a sworn report and settled 
at the regular rate for 500 kegs and 20 casks—the number sworn to. 
No license was granted in this case. 

Jacobi, Coghlin & Co., Toledo, Ohio, reported under oath, September 
25, 1880, that they had pitched 2,600 kegs, 30 casks holding less than 
30 barrels, and 15 casks over 30 barrels, and that they would only need 
to pitch 300 more kegs and 30 more casks under 30 barrels and 15 more 
casks over 30 barrels during the life of the patent. They paid for all 
this at the regular rate and I gave them a paid-up license. 

Phillip Schuerman, of Hancock, Mich., reported under oath, on the 
14th day of September, 1880, that he had pitched 160 casks holding 
less than 30 barrels, He had pitched no kegs or casks holding more 
than 30 barrels, and he paid at the regular rate and agreed to pay 
at that rate until the end of the patent. After the patent expired he 
reported that he had pitched 22 more casks holding under 30 barrels, 
and he paid tor them at the regular rate—$1 each—in accordance 
with this agreement. 

Vinzing Horder, of Dowagiac, Mich., reported on the 24th day of 
September, 1880, that he had pitched only 400 kegs and no casks 
He paid at the usual rates and took a license and agreed to pay 
at the same rate up to the expiration of the patent. After the patent 
had expired he reported that he had not done any pitching since he 
took the license. 

P. & J. Raquet, East Saginaw, Mich., before the Master on the ac- 
counting swore that they had only pitched 1,200 kegs and 21 casks 


holding less than 30 barrels. They then concluded to test the case no 


further, and paid at the regular rate. 

Johu Wall, Monroe, Mich., reported before the Master that he had 
pitched 1,850 kegs, and he paid at the regular rate. 

Schemm & Schoenheit, Saginaw City, Mich., reported that they had 
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pitched 100 kegs and 134 casks holding less tnan 30 barreis. They als> 
paid at the regular rate. 
Christopher Kern, of Port Huron, Mich., reported before the Master 
that he had pitched 100 kegs and 8 small casks, and paid at the regular 
rate. 
Johu Schuster, of Buaalo, N. Y., made a sworn statement and set 
tled at the regular rate ver keg and cask, which, including court costs, ‘ 
,amounted to $212. [ have also made several other small settlements at 


the same rate per keg and cask.” (Record 210-12). 


These two methods—/ump settlements for $100 a thous- 
and barrels of beer brewed, and keg and cask settlements . 
where the brewers could or would ascertain the actual 
number of kegs or casks pitched—represent the only ways 4 
in which Gottfried settled with brewers after the decis- 
sion of December 1, 1879, when for “the first time the q 
brewers commenced to recognize his rights.” The ques- 
tion, therefore, arises whether either of these methods ‘ 
affords a royalty or license fee in the sense of that term 


which is applicable to defendant’s case. . 


It is plain, under many decisions of this and the Cirenit 
Courts, that the /wmp settlements, where Gottfried set- ~ 
tled without reference to the number of kegs and casks 
pitched, are nut a proper measure of damages. Such set- 
tlements afford no information as to the value of the in- 
vention per kegand cask. If evidence of gross or lump 
settlements alone had been offered by complainants he 


would have been limited to nominal damages. This 
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Court would say, as said Judge Wallace in Matthews v. 
Spangenberg (14 Fed. Rep. 351): 


“It is quite impossible from the proofs, to ascertain what was esti- 
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mated as the basis 9f royalty for future use, or as damages for pre- 
vious use, what was allowed for costs, and what by way of compro- 


mise.” 


The keg and cask settlements were invariably for the 
same amount per keg and cask. There is no fluctuation 
or change. They are sufficient in number to constitute 
an established royalty if they are sufficient in other re- 
spects. They are not for large amounts but the amounts 
are proportioned to the work done. The amount of work 
done was stated under oath and there is nothing in the 
whole record to impeach the truth and honesty of the 
disclosures. They are at the same fate per keg and cask 
as allowea by his Honor Judge Woods, in these cases on 


the other evidence in the record, 


But it is said they were settlements, that they were 
payments for a past use, that they were made when the 
parties had been swed, and that, therefore, they cannot be 

. . . . . 
considered as establishing any royalty or license fee. 
These settlements are set out in the extract from Gott- 
fried’s evidenee above quoted, and while most of them 
are for the past not all of them are. Gottfried says: 


“T had commenced a scit against every One on this except against 


Jung & Borchert; they boughc a brewery in December, 1879, and they 
eame voluntarily to have this pitch machine matter in a shape so that 


thoy would not infringe; that was the first that was settled—ao, it was 
not the first, but still they came voluntarily and asked for the amount 
for which they could use the machine; all the rest have been sued.” 
(Record 223). 


Suits had been commenced against the others. But 


what of that? No evidence has been offered to show that 


on that account they paid more than they should have 
A man may be sued for his grocery bill before he 
secause of suit commenced, will your Honors pre- 
sume, in the absence of evidence, that on that account he 
paid more than was due? Of course not. 
presume, however, that he paid the amount due. 
case any arguinent drawn from the fact that most of the 
brewers paid after claim or suit must fall for the same 
reason, namely, that there is not a word of evidence to show 
that they paid too much because of the suit. 
weight, therefore, to these settlements and licenses, their 
[In Burdell v. Denig, (92 U.8., 720,) 


one or two licenses were held sufficient. 


number is ample. 


But they are objected to because some of them are set- 
tlemants for the past. We see no difference in principle 
whether a man eats his dinner and then pays for it, or 
pays for it and then eats it, In either case it is the price 
or value of the dinner heis paying. The objtct of proving 
the licenses is to show the value of the invention to those 
1 means of fixing the 
the value. AsJudge Wallace said in Wooster v. Simonson, 


(16 Fed. Rep., 680,) “an established license fee is compe- 
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tent and satisfactory evidence of the value of a patent 
right, because the prive which it commands between those 


who sell and purchase it is the best criterion of its value.” 


isda ae ee 
initiate aot 
st 7 
‘ 


As a means of fixing value, therefore, it is wholly imma- 


terial whether the brewers paid for the pitching before or 


“ jnsllletitiuniedeia ot 


after it was done. But in the case of H'migh v. Baltimore 
& Ohio fh. F., (6 Feb, Rep., 289,) Judges Bond and Morris 
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distinctly mention “settlements” for the past in deter- 


mining the value of the invention. 


Judge Woods, however, says in these cases that these pay- 
ments cannot be considered as establishing a royalty or 
license fee that may be resorted to to measure the dam- 
ages because they are payments for past use. He says: 

“In so far as the Master has found that the proof showed an estab- 
lished royalty or license fee, within the meaning of Seymour v. MecCor- 
mick, 16 How, 485, I think he erred. I am still of the opinion declared 
in National Car Brake Shoe Co. v. Terre Haute Co., 19 Fed Rep. 514, and 
Wescott v. Rude, Id. 838, that evidence of settlements fur infringe- 
meuts 1s not competent to show a license fee or royalty, and, upon the 
same pri.ciple, a license for the future given wholly or partially in 
cousideration of a settlement for infringement 1s not admissable in 
evidence againt a stranger. ihere are other minor poiuts on which I 
find it unnecessary to form an Opinion. Like those stated they are 
eliminated from the case by the final position upon which the Master 


rests his conclusions.” 


Now let us stop a moment and take a review. 


If we had simply proved the few sales of machines— 
about 20 out of 3,000 used—at varying prices, while the 
patentees were trying to introduce their invention, while 
the brewers denied their property rights under the patent 
and while they made no apportionment whatever in their 
prices as to manufacturers’ profits, royalty, ete., the eom- 
plainant would have been limited to nominal damages, 
because the fluctuating, varying prices at which the few 
straggling sales were made would not have constituted an 


established royalty or license fee. 
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If we had simply introduced the assignment from 
Gottfried to Holbeck in which Gottfried reserve a nomi- 
nal royalty—a sort of pepper corn—of $10 a machine, 
when the Baltimore Company was organized in 1870, 
which was made after years of defiant and universal in- 
fringement had discouraged Gottfried, which was after- 
wards rescinded, and under which Gottfried was never 
pad his paper royalty for a single machine, the com- 
plaint would have failed under the decisions which hold 
that a rescinded license which has never been fulfilled 
affords no legal measure of damages. 

If we had relied on the license which Gottfried gave 
to Holbeck, May 1, 1879, “as a part of the purchase 
money” for his interest in the patent, before Judge Dyer’s 
decision sustaining it, in which he empowered him to sell 
machines only to brewers who had not infringed or who 
had settled for their infringement and required him to 
pay “the same amount he has been paying”—which Gott- 
fried thought was ten or fifteen per cent. of the selling 
price of the machine, but was not certain as the matter 
was so trifling, and which he waved when Judge Dyer 
sustained the patent—the complainant could have in- 
voked no decision to show that that private agreement 
between himself and his “old friend and co-patentee” 
would have been binding on infringers as a measure of 
damages. 

If we had introduced evidence that, after Judge Dyer’s 
decision, Gottfried had settled with brewers at the rate of 
about $100 for every 1,000 barrels of beer sold at the 
time of the settlement without any reference to the 
amount of pitching they had done on the machine and 


A 
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ie that the rate of these dump or gross settlements was de- 
 w parted from where a number of brewers settled together 
M or special circumstances required, the complainant would 
Sd not have thws furnished evidence against these defend- 


ants who were able to disclose the amount of work done 
and he would have been precluded from any substantial 
recovery by those authorities which say that lump settle- 
ments are insufficient to measure damages. 

If we had tinally relied alone on the licenses and settle- 
In?ents per keg tal ewsk testified to by Mr. Gottfried 
above, Judge Woods would have held, as he did, that such 


evidence was insutticient. 


But if any of these transactions had been of a nature to 


a afford “an established royalty or license fee,” yet if it afford- 
ed no adequate recovery, if it failed to properly measure 

¥ the damages, if it did not sufficiently compensate the 
: patentee, if the Court could see that he had foolishly put 
¥ too low a valuation on his property, he would, under the 
=" great case of Seymour Vv. McCormick (16 How. 485,) 
which is one of the leading cases on the question of dam- 

vy ages, be permitted to prove the real and proper value of 
the property taken, but in that case his proof would have to 

* beclear. The language of this Court in that case is that “if a 
. | a patentee claims anything above that amount (his license 

> fea) he is bound to substantiate his claim by clear and 
4 distinet evidence.” That is all. He is not bouna like 
Prometheus to his rock. He may recover more than his 

' established royalty or license fee, but when he comes in- 
y to Court and says his royalty was too small, that it does 


not adequately measure the value of the invention, and 
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that is what a royalty is supposed to do, the Court will 
not say that he cannot be heard, but will simply inform 
him that heis “bound to substantiate his claim by clear 
and distinct evidence.” This Court has often repeated 
this doctrine of common sense, as in Birdsall v. Coolidge, 
(93 U.S. 70), where it is said that “it is admitted in 
several cases that the cireumstances may be such that the 
finding should be larger than the royalty.” Judge Woods 
had the right theory. of the law where he said in these 
cases in discussing these various matters: -*While I am 
of opinion that these facts constitute competent evidence 
against the plaintiff in respect to the value of the inven- 
tion, being in the nature of admissions, I do not agree 
with counsel for the defendants that the plaintiff is con- 
cluded thereby.” Even, therefore, if any of Gottfried’s 
sales of machines or settlements of infringements could 
have been relied on |-y him, as a measure of damages, he 
was not prevented from proving a higher rate by “clear 


and distinct evidence.” 


But taking a comprehensive view of the whule case and 
anticipating the view the Courts would take of Gottfried’s 
sales and settlements, but one course to prove damages 
remained open—that sanctioned by this Court in Suffolk 
Company v. Hayden (3 Wall. 320): 


“There being no established patent or license fee in the case in order 
to get at a fair measure of damages, oreven an approximation to it, 
general evidence must necessarily be resorted to. And what evidence 
could be more appropriate and pertinent than that of the utility and 
advantage of the invention over the old modes or devices that had 
been used for working out similar results? With a knowledge of these 


benefits to the persons who have used the invention, and the extent of 
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the use by the infringer, a jury will be in possession of material and 
controlling facts that may enable them, in the exercise of a sound 
judgment, to ascertain the damages, or, 1n other words, the loss to the 


patentee or owner, by the piracy,” 


William G. Seib, foreman for the Seipp Brewing Com- 
pany, of Chicago, one of the three or four largest brewers 
in the United States, who had had a great many year’s 
experience in pitching by the old methods and in the use 
of the Gottfried-Holbeck process, testified that he had 
pitched in ordinary business, with six men, 800 kegs in 
one day, while by the old method he would have done well 
to have pitched 200; that there is a great saving of pitch 
by the use of the invention; that kegs and casks lasts at 
least three times longer; that by the old method experi- 
enced men must be employed, while by the complainant’s 
process common hands could do the work; that the Gott- 
fried-Holbeck process alone is worth to men who use it 
in the ordinary way, in money per keg and cask, over the 
old way of pitching “from 30 to 35 cents a keg a year 
for two pitchings, and for a cask that is about four or five 
dollers;” and that he “would prefer a stationary pipe to a 


movable one.” (Record 257-59). 


Anton Schuerle, a retired brewer of means, testified 
that he had had many years’ experience pitching by the 
old way and by the Gottfried-Holbeck process; that with 
the prucess he could pitch, with six men. about fifty to 
sixty casks a day, while by hand the same men could 
pitch from twelve to eighteen, and from eight to nine 


hundred kegs a day, while the same men could only pitch 
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from about one hundred and fifty to two hundred in the 
old way; that kegs and casks last about three times longer 
when pitched by the process than by the old method; 
that it takes much less piteh in the new way, that ordi- 
nary hands ean pitch with complainant’s process, while 
experienced men and coopers were required in the old 
way; that the Gottfried-Holbeek process is worth “about 
fifteen cents ona keg for every pitching and from three 
tv four dollars on a eask;” that there. is no difference 
whether the pipe from the machine be movable or sta- 
tionary ; and the pitching pan is worth about one dollar 


more a eask than hand pitching. (Reeord 261-63). 


Clements Uhleman, a brewer and malster, who testified 
to having had many years’ experience in pitching by the 
old way and by complainant’s process, says that he used 
to be able to piteh “with six men from one hundred and 
eighty to two hundred and twenty-five kegs in a day by 
hard working, and by machine from seven hundred and 
fifty to nine hundred with the same number of men in a 
day;” that “when you pitched by hand yon used three 


> 


kegs where you used by machine one;” that “the wear 
and tear is three times as much by hand pitehing as by 
machine pitching ;” that common men about the brewery 
could be used by machine, “but by hand pitching you 
need men who have learned the trade—coopers and brew- 
ers;” that he has used the pitching pan in pitching casks; 
that the Gottfried-Holbeck process is ‘worth on labor 
and wearing about fifteen to twenty cents ona keg for 


one pitching and for a cask about three dollars a year” 
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over the old way of pitching “ or use of the pitching 


pan.” (Record 270-72). 


Edward Thorman, a cooper, testified that he had had 
large experience in both ways of pitching; that by hand 
pitching “we had ‘to take the heads out of the kegs 
and the puncheons, and then we broke the heads 
and broke the hoopr;” that with four or six hands 
we pitched a hundred and fifty or a hundred and 
eighty a day and by machine we pitched from eight hun- 
dred to a thousand with the same number of men;” that 
kegs and casks last “about three times longer when 
pitched by machine than when pitched by hand;” that in 
hand pitching “good coopers” are required, while by ma- 
chine “common laboring men” can do the work; that the 
Gottfried and Holbeck invention alone is worth to any 
brewer, who uses it in the regular ordinary and proper 
way, “about fifteen to twenty cents a keg of one pitching, 


b 


and five dollars for casks of one pitching;’ and that it is 


all the same whether the pipe from the furnace to the 


y~ 


keg be removable or stationary. (Reeord 276-77). 


Emil Welke, a brewer in the employ of Mr. Gottfried 
(Record 286-87); William Roessler, a brewer in the em- 
ploy of Mr. Gottfried ( tecord 207-95); August Olinger, 
a brewer with the Keeley brewing Company, of Chicago, 
(Record 299-301); William Koele, a brewer in the em- 
ploy of Mr. Gottfried. (Record 305; Joseph Meier, a 


cooper, (Record 306-8); Casimer Thienger. a brewer, 


(Record 310-12); Ferdinand Steiner, a brewer in the em- 


SO 


ploy of Mr. Gottfried, (Record 314-15); Frank Walther, a 
brewer and cooper, (Record 320-22), and other witnesses 
testified to the same effeci. 

The testimony of all these parties, who are wholly dis- 
interested, if we accept those in the employ of Mr. Gott- 
fried, explains the grounds on which their opinions are 
based so fully and satisfactorily that we trust the Court 
will refer to their evidence in full in the record if it 


should be deemed important. 


The defendants, on the other hand. produce a number 
of witnesses who deny that any advantage results from 
the use of the invention, and who go so far as to say that 
they prefer the old way of pitching. If we examine their 
relations to this litigation we shall find scareely one that 
is not in some way interested in defeating the patent. 

An analysis shows the following as to defendant’s wit- 
nesses: John Hauck was a defendant at Ciucinnati; 
Christian Moerlein, a defendant; Henry Schmidt, a de- 
fendant; Henry Muhlhanser, a defendant; Emil Schmidt, 
in the employ of a defendant; C. W. Boss, in the employ 
af a defendant; Louis Herancourt, in the employ of a de- 
fendant: William Gerst, in the employ of a defendant; 
Jacob Frech, in the employ of a defendant; Gottlieb 
Schwarz, in the emyloy of a defendant; J. U. F. Win- 
disch, in the employ vf a defendant; Christopher Liebel, 
in the employ of a defendant: Henry Scharf, in the em- 
ploy of a defendant; Jolin Brenner, former partner of a 
defendant, 

It would seem that the defendants in the Cincinnati 


eases. who took this evidence, had searched their cellars 
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and scoured their yards for witnesses to swear that the 
Gottfried-Holbeck process was an injury instead of an 
advantage! But opposed to their theory that there is no 
utility inthe use of the invention stands the uncontra- 
dicted fact that the parties who gave this testimony had 
been constantly using it for years to the entire discon- 
tinnance of the old method. Some of the defend- 
ants, as, for instance, John Hauck, who testified 
that the invention was of no utility, after using 
it for years, admitted that he was in the habit 
of putting in iron bushings, costing seven or eight 
cents apiece, to prevent the bungs from “burning out 
and the holes getting oval,” and that if he did not use the 
machine he would not use the bung bushings, (Record 
395) This was the cost of the bushes besides an expense 
of some two cents to put them in. They were thus going 
to the expense of some ten cents per keg to enable them 
to use a machine that was an injury! 

The defendant’s witnesses, who were either defending 
suits against themselves or in the employ of those who 
were, evidently found the use of the invention beneficial 
or they would have discontinued it. They may however, 
have used it ignorantly or imperfectly so that they did 


not bring out its full capabilities. We think this was 


probably the fact. If they did not fully melt the pitch 


in the keg, so that it would run like water, and, in the 
language of the patent, “permeate every pore and inter- 
stice in its inside surface,” this simply shows that they 
did not practice the invention as intelligently and effec- 


tively as they should. But this is not the complainant’s 
fault or chargeable to him, It cannot be shown in di- 
minution of damages. 
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As stated by this Court in Marsh v. Seymour, (97 U. 
S., 360). 

“Damages of a compensatory character may be allowed toa com. 
piaint inan equity suit, where it appears that the business of the in- 
fringer was 30 improvidently conducted that it did not yield any sub- 
stantial profits.”’ 

Where ‘the defendants did not, through an ignorant 
and defective use of the invention, bring out its capabili- 
ties and enlarge its advantages as fully as the complain- 
ant and his witnesses, its imperfect operation is to be 
blamed to themselves and not to the invention in assess- 


ing the damages. 


Although complainants have waived profits, technical- 
ly, still it is proper to consider the general advantages 
derived from using the invention, as stated by this Court 
in Suffolk Company v. Hayden. This is particularly so 
where there may be a doubt as to the existence of an 
established royalty or license fee. Of course, nothing but 
damages, technically, can be recovered in actiuns at law, 
but in the words of Justice Strong, in Locomotive Engine 
Safety Truck Company v. Pennslyvania Railroad Com- 
pany, (0 Banning & A., 518), “there is no conceivable 
reason why the damamages sustained by a patentee from 
the infringement of his patent are not the same, whether 
he proceeds at law or in equity.” The present inquiry 
into damages is the same as if these were actions at law. 
[t will, therefore, be important to inquire how the Courts 
generally instruct their juries on this question, namely 
how far the general benefits or advantages derived from 


the use of an invention should be considered in estimat- 
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ing the damages. It will be found that the doctrine of 
Suffolk Company v. Hayden has been widely and gener- 
ully followed on the Cireuit. 

In Case v. Brown (2 Fish., 275). Judge Drummond, 
charging the jury said: 


“The only remaining question is as to the damages which the plain- 
tiff may have sustained if the defendant has infringed. And the Court 
thinks that the clear and simple rule to guide the jury in this case is, 
if they shall believe from the evidence the defendant has infringed the 
patent of the plaintiff, to ascertain what pecuniary profits or benefits the 


defendant has derived trom the use of the invention of the plaintiff.” 
In Latta v. Shawk (1 Fish., 472), Judge Leavitt, in 
charging the jury, said: 

“If you find that the defendant has infringed it is well for you to 
say to what damages the plaintiff is entitled. It is a rnle, well settled, 
that the damages in sucha case as the present, will be the amount of 
profits that the defendant has made.” 

[In Wentermute v. Redington (1 Fisher, 251), Judge 

vT* e . P . “ . > ee . 

Wilson, charging the judge, said. 

“If you find for the plaintiff, you will assess and return as your ver- 
dict, the actual damages he has sustained by the infringement, whether 
such infringement was an intentioual violation of the pateut or not; 
and in estimating the actual damages, the rule is to give the value of 
such use during the term of the illegal user.” 

In Carter v. Baker, (4 Fisher, 419), Judge Sawyer, said 
in charging the jury: 

“The profits made by the defendants iu selling the machines, are pro- 
per to be given, asa part of the damages.” 

In Pitts v. Hall (Fisher’s Pat. Rep., 450), Judge Nel- 
son, charging the jury, said: 

“One mode of arriving at the actua: damages is to ascertain the pro- 
fits which the plaintiff derives. . . . Another mode, and the one re- 


sorted to partially in this case, is to ascertain the profits which the party 


infringing has derived from the use of the invention.” 
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In Bell v. Daniels (1 Fisher, 379, Judge Leavitt said: 


“If the jury believe that none of the foregoing defenses are sustained, 
and that the defendants have infringed, they will thea inquire what 
damages the plaintiff shall receive. This is wholly within the discretion 
of the jury, though no claim is made in the present case for anything 
beyond compensatory demages. There is no unbendiny or unyielding 
rule of damages, though that usually recognize as the true rule has been 
to give to the plaiaotiff as damages the amount of profits which the de- 
Sendants have derived from the use of the plaintiff's improvement. . . 
As before remarked, the whole subject of damages is with them, and 
they will give such an amount as in their judgement seems proper un- 
der the evidence. Thereare no doubt cases in which the license fee may 
be a criterion, but there are few instances, in my judgmeut, in which, 
where his invention is pirated, the patentee ought to be concluded by a 


former offer to sell.” 


In Cowing v. Rumsey (4 Fisher, 378), Judge Woodruff 
said: 

“In such an action (oneat law) it is precisely what is lost to the 
plaintiff, and not what the defendant has gained, which 1s the legal 
measure of the damages to be awarded. Under this rule, it may often 
be entirely proper tc prove the profits of the ordinary use of the inven- 


tion.” 

In Whittmore v. Cutter (1 Robb., 45), Justice Storey 
said: 

“If the jury areof the opinion that an user of the machine is actu- 


ally proved in this case, the rule of damages should be the value of the 


use of such a machine, daring the time of the illegal user. 


In Philp v. Nock (17 Wall., 462), the Supreme Court, 
through Justice Swayne, say: 


“Where the plaintiff has sought his profit in the form of a royalty 
paid by hia licensees, and there are no peculiar circumstances in the case, 
the amount to be recovered will be regulated by that standard. If that 
test cannot be applied he will be entitled to an amount which will com- 
pensate him for the injury to which he has been subjected by the 
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piracy. In arriving at their conclusion, the profit made by the defendant 
and that lost by the plaintiff are among the elements which the jury 


may consider.” 


In Parker v. Hulme (1 Fisher, 56), Judge Kane, charg- 
ing the jury, said: 

“The damages to be assessed should be compensatory. The crite- 
rion isindemnity. You may take into consideration the loss sustained 
by the plaintiff, as you may likewise, the profits made by the defendants. 
In estimating the loss to the plaintiff, from the defendant’s authorized 
use of the machine, the price of a license is sometimes a fair guide, 
but notaiways. . . . Your verdict may be founded upon a full and 


liberal measure of the plaintiff's actual damages.” 


In the above cases the doctine is fully recognized that 
the defendant’s general benefits from the use of the in- 
vention may be considered in assessing the damages; and 
in contemplation of law the defendants have made what, 


by reasonable skill, they ought to have made. 
In Campbell v. Barclay, (5 Bissell, 180), Judge Blodg- 


ett, in charging the jury, said: 


“Nor is the amount of damages to be measured solely by the profits 
which the defendant realized by the us» of the patent, because he may 
have conducted his business is 50 unsuccessful a manner as to have 
made no profits, notwithstanding the use of the patent. In other 
words, he might have lost money in the business whether he used the 
patented tool or used the old-fashioned implement. The true question 
is, what advantage, if any, did the defendant obtain, or might he by 
skill have obtained, by using this patented device over the use of the old 
device or process to obtain the same end, and what does the evidence 
show such advantage to amount to in money, as nearly as you can re- 


duce the same to money.” 
In Burdel v. Denig, (92 U. &.,) 719, the Supreme 
say: 


“In cases where profits are the proper measure, it 1s the profits 
which the infringer makes, or ought to make, which govern.” 
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The Court then say that licenses are usually the pro- 
per measure of damages in actions at law, and proceeds: 
“No doubt in the absence of satisfactory evidence of either class in 
the form to which it is most appropriate, the other may be resorted to 


as one of the elements on which the damages or compensation may be 


ascertained.” 


The above authorities show that the doctrine of Suffolk 
Company v. Hayden is one that.has been widely recog- 
nized and applied on the Circuit. Unless there is some 
plain and overpowering reason why it should not be ap- 


plied in this ease. the decree below must be affirmed. 


If this Court should refuse to affirm the decree below, 
it must be solely because of the early sales of machines. 
or because of the paper royalty when Gottfried assigned 
his interest in the patent to Holbeck as preliminary to 
the organization of the Baltimore Company, or because 
he gave a license back to Holbeck “as a part of the pur- 
chase price” when Holbeck assigned him his interest in 


the patent, May 1, 1879. 


In the absence of all these matters there could be no 
reason urged why Gottfried should not, under Suffolk 
Company v. Hayden, recover as damages the value of the 
use of the invention. Had he and Holbeck after their 
patent was issued locked it in their safe and done noth- 
ing by way of sales or otherwise to introduce the inven- 
tion to the brewing public, they would clearly be entitled 


to recover on the theory on which the Court below has 
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allowed them damages. Can it be possible that a party 
who has held his patent without taking a single step to 
introduce it to the public, or to benefit the public by 
manufacturing and selling his invention, shall stand in 
this court in a detter position than when he endeav- 
ored to introduce the invention and to build up a manu- 
facturing business under this patent? Isa party who 
has endeavored ‘n good faith to confer the benefits of his 
invention on the public, and in that endeavor has made 
sales of a few machines, to occupy a worse position than 
the oae who has never attempted in any way to benefit 
the world by the actual introduction of his invention? Is 
one who has advertised his invention, exhibited it at 
brewers’ conventions, and sold a few machines, to be pun- 
ished for his benevolent endeavors? And yet if Gott- 
fried is to be bound down to a price represented by his 
early sales, he will be subjected to a deprivation which 
would not be visited on one who had done nothing to 
confer an actual knowledge of his patented invention on 


the brewing trade. 


Complainant’s position may be likened to that of aman 
who, instead of a patent for an invention, held a patent 
for 3,000 acres of land, good for the timber alone, and 
the publie had insisted that, by reason of squatter sov- 
reignty, prior occupancy, or some other reason, the 
timber belonged to them and that the patent was invalid. 
Suppose that, under these circumstances, while his rights 
were disregarded and denied, he has sold fifteen or twenty 
acres of the timber, or “stumpage,” as it is called in the 
logging country, to as many individuals, for, say ten dol- 
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lars an acre—would he, after spending years of time and 


thousands of dollars in vindicating his patent and estab- 


lishing his title in the courts, be limited, in an action for 


damages againt one who had eut and used his timber 


without right, to ten dollars per acre, notwithstanding 


his proof was clear and satisfactory that the timber was 


worth one hundred or one thousand dollars an acre? In 


such » case, would the defendant be permitted to insist 


that the ten dollars an acre was the measure of damages 


irrespective of the value of the timber he had eut and 


used—especially while he at the same time admitted that 


the ten dollars per acre was received while the patent was 


thought to be invalid? Particularly would he be allowed 


to do this when he could not claim that the acceptance by 


the patentee of the ten dollars per acre had misled him, 


or that he had ever known it, or that he had been injured 


by the sales to others at that rate? In such a case, this 


court would certainly ASSESS as damages the full value of 


the timber. 


The courts all say that patent property is to 


be treated like any other property. Why not, then, assess 


the full valueof this invention to the extent used ? 


In addition to all this, we may further urge that Gott- 


fried is entitled on the theory adopted by the Court below 


unless his acts have estopped him from claiming at a 


greater rate than he received from sales of machines. 


But none of his acts relied upon by the defendants can be 


considered as an estopped because it is not shown that 


the defendants ever relied on them or were in any way 


misled or injured by them. In fact, as far as the record 


shows, they never even heard of them until the com plain- 
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ant himself gave them information by his deposition in 
these suits. The law is too familiar to require the cita- 
tion of authorities, that a party claiming an estoppel m 
pais must show that he acted with knowledge of and in 
reliance on the facts or circumstances claimed to raise the 
estoppel. When viewed in this light, Gottfried’s few 
sales of machines cannct be considered as having put the 
defendants in any worse position than they would have 


been in had such sales never occurred. 


MISCELLANEOUS MATTERS. 


[t was argned in the Court below that Gottfried hap 
not exercised the diligence he should in prosecuting in- 
fringers. When rightly understood there is no founda- 
tion for this ciaim. It is based on the facet that Mr. Gott- 
fried says that he learned of an infringing machine about 
1867 or 1868 while he did not commence litigation until 
1876. But it must be remembered that from 1870 until 
1876 the title of the patent in suit was in the Baltimore 
Company and out of Gottfried’s name and control. It 
was only recovered in 1876, so that suits could be com- 
menced. We will quote the testimony on this point: 

“5. Q. When did you first commence suits under your patent? A. It 
was in the fali of 1876. 

“6. Q. Where? A. In the City of New York and in the State of New 
Jersey. 

“7, Q. Why did you not commence suits sooner? A. The title of the 
patent was not in such a shape that I could commence suits, because I 
assigned my part over to Holbeck when he started the Baltimore Pitch- 


ing Machine Company, and that was in 1870, and I did not get right 
possession of it until the summer of 1876, and after that we engaged 
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Latrobe began the suits in New York and New J ersey in 
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John H. 8B. Latrobe, of Baltimore, a patent attorney, and he commenced 
suits—I don’t know how many, I guess about twenty or twenty-five— 
down East at several places. 

“8. Q. When did you commence suits in Chicago? A. A year after 
that, in 1877. They went oa so slow down East, and I lost patience 
and came to Messrs. Banning & Banning, and we commenced suits here 
in Chicago, in 1877. 

“9. Q. When you say you did not get possession of your patent 
,whom do yoa mean—yourself or yourself and Holbeck? A. Myself— 
well, Holbeck always had a part of it; he always had a share, bu‘ I 
don’t know how much of the old patent he had when he was in the 
Baltimore Pitching Machine Company; but I dida’t have any part in 
it at that time. 

“10. Q. Who had the controlling interest while the title was in the 
the Baltimor Pitching Machine Company—Mr. Holbeck or the parties 
East? A. The parties East. 

“11. Q. Did they have that controlling interest uutil the patent was 
reassigned by the company or not? A. They had the control of it— 
yes, sir—until it was reassigneJ vo me. 

“12. Q. Did the parties controlling the Baltimore Pitching Machine 
Company carry out the agreement and understanding on which the 
company was Organized and under which the patent was assigned 
or not? A. No; they did not. 

“13. Q. Scate whether they required you to pay money before you 
could get the patent back into your possession or not. A. Not that I 
reocllect. 

“14. Q. IT mean you and Holbeck. A. As I remember, they asked 
Holbeck for money. | 

15. Q. Did you not pay a large amount of money to Mr. Stromberg 
to get the title back? A. Yes, we did; Stromberg owned a part—as I 
understand, one-third of Holbeck’s half iaterest—of the patent, and to 
make title good we paid him, I suppose, five thousand dollars.” 


Under these circumstances, it would indeed be harsh to 
hold that Mr. Gottfried should have been more diligent 
in the commencement of suits than he was. After Mr. 
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1876, the litigation was carried on with the utmost dili- 
gence possible. But it hardly lies in the mouths of the 
defendants to complain, because, when the Crescent Brew- 
ing Company was organized, April 30, 1879, as stated by 
Mr. Vail (Record 43), the suit against Gaff & Langtree, 
the predecessors of the Crescent Brewing Company, had 
already been commenced as explained in the opening par- 
agraphs of our brief. Langtree was the treasurer and gen- 
eral manager of the Company. In the suit against Gaff 
and himself, begun February 1, 1879, he had full knowl- 
edge of the patent and of the litigation. Yet the Oom- 
pany, with this knowledge in their officers, proceeded de- 
liberately to infringe upon the rights of the complainant. 


It was said in the Court below that Gottfried and Hol- 
beck sold all the machines they could, or, to quote from 
defendant’s brief in the Court below, “they put the ma 
chines on the market without restriction, advertising them 
generally and selling to all who would buy.” Suppose 
they did; as before shown, they were able to sell only 
about twenty machines in the first thirteen years of the 
life of the patent. The fact that they advertised them 
extensively and yet with so meagre results shows unmistak- 
ably the temper in which the brewing public received 
their advertisement and regarded their claims. A num- 
ber of other like suggestions were urged in the Court be- 
iow. But if this Court accepts the theory on whieh this 
accounting has been conducted, as the Court below did, 
they cannot affect the result or cause the decree to be re- 
versed, because they proceed upon a wholly different 
theory. 
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INFRINGEMENT. 


The question of infringement is one that can scarcely 
be considered as in dispute, but if the Court should de- 
sire to read a description of the defendant’s machine, it 
will be found in the deposition of Vail in his account of 
the second machines used by Gaff and Langtree, and 

‘afterwards by the Crescent Brewing Company (Record 


In conclusion, we submit and insist that the Gottfried- 

‘ Holbeck patent is valid, that the theory on which the 

accounting was conducted was applicable to this case, and 

that the evidence fully establishes the reasonableness of 

the amounts for which decrees were entered in the Court 
below. 


Respectfully submitted, 


EPHRAIM BANNING, 
THOMAS A. BANNING, 


Attorneys for Appellee. 
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1 Pleas before the Hon. Elmer S. Dundy, judge of the district ° 

court of the United States for the district of Nebraska, within 

the eighth judicial circuit, sitting in the circuit court of the United 
States for said district, at the term of January, A. D. 1885. 


Be it remembered that on the 20th day of February, 1884, a peti- 
tion was filed in the office of clerk of said circuit court, which said 
petition is in the words and figures following, to wit: 


In the Circuit Court of the United States for the District of 
Nebraska, ss: 
THe Unirep States oF AMERICA 
v8. 

Howarp 8S. Lovesoy, Joun Murpuy, Georce W. WINDERS, JosEPH 
Lewellen, David Croissart, Charles A. Oesligle, R. H. Maxwell, 
Richard Williams, Conrad J. Hartman, Thomas W. Means, John 
Malyacker, Richard W. Williamson, Samuel W. Hayes, Alfred 

Bigelow, Fitz M. Sackett, Jacob Bausman, Jeptha Hopkins, 

2 John H. Cowan, Benarder A. Trueblood, John H. Snider, 

Micalah W. King, Ogden R. Elwood, George Graves, Alex- 
ander Bear, Peter Schwenk, J. S. McClary, Charles P. Mathewson, 
Adelbert L. Nickerson, Hugh G. Clark, Defendants. 


The United States of America, by G. M. Lambertson, its attorney, 
complaining of the above-named defendants, says that heretofore, to 
wit, on und about the first day of July, A. D. 1880, the said defend- 
ants, Howard 8S. Lovejoy, John Murphy, George W. Winders, Joseph 
Lewellen, David Croissart, Charles A. Oesligle, R. H. Maxwell, Rich- 
ard Williams, Conrad J. Hartman, Thomas W. Means, John Maly- 
acker, Richard W. Williamson, Samuel W. Hayes, Alfred Bigelow, 
Fitz M. Sackett, Jacob Bausman, Jeptha Hopkins, John H. Cowan, 
Benarder A. Trueblood, John H. Snider, Micalah W. King, Ogden 
R. Elwood, George Graves, Alexander Bear, Peter Schwenk, J. 8. Me- 
Clary, Charles P. Mathewson, Adelbert L. Nickerson, and Hugh G. 

Clark, made and executed and delivered to the United States 
5) their certain bond and writing obligatory, by the terms whereof 

they bound themselves in the full and just sum of $50,000.00 
in the current money of the United States, and for the payment 
thereof, well and truly to be made, they bound themselves, jointly 
and severally, their joint and several heirs, executors, and adminis- 
trators. ‘The said bond had the following condition: 

The condition of the foregoing obligation is such that whereas the 
President of the United States hath, pursuant to law, appointed the 
said H.S. Lovejoy to be receiver of public moneys for the district of 
lands subject to sale at Niobrara, Nebraska, by commission dated 
April 28th, 1880, now, therefore, if the said H. S. Lovejoy has truly 
and faithfully executed and discharged, and shall continue truly 
and faithfully to execute and discharge, all the duties of the said 
office according to law, then the above obligation to be void; other- 
wise it shall abide and remain in full force and virtue. 
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‘4 The said bond is hereto attached, marked “ Exhibit A,” and 


made a part hereof. 

Plaintiff alleges, as a breach of said bond, that said Howard 8. 
Lovejoy, on or about the lst day of January, A. D. 1881, entered 
upon the duties of his office as receiver of public moneys for the dis- 
trict of lands subject to sale at Niobrara, Nebraska, and continued 
to perform the duties of said office until on or about the Ist day of 
November, A. D. 1882. 

Plaintiff further alleges that while holding said office and during the 
dates last set forth above the said Howard S. Lovejoy received fees, 
commissions, and other large sums of moneys on account of the sales, 
homesteads, pre-emption, and timber-culture entries and disposition 
of the public lands within said district of lands subject to sale at 
Niobrara, Nebraska; that of the said public moneys so received and 
other public moneys received by him as receiver of public moneys 
at Niobrara, Neb., the said Howard S. Lovejoy has failed to account 

to this plaintiff in the sum of $12,365.38; that said Howard 
5 S. Lovejoy, while holding said office of receiver of public moneys 

aforesaid, has converted and appropriated to his own use and 
benefit, of the moneys that came into his hands as such receiver, be- 
longing to the United States, the sum of $12,365.38. 

Plaintiff further alleges that the First Comptroller of the Treasury, 
upon and about the 17th day of October, A. D. 1882, made an adjust- 
ment of the accounts of said Howard S. Lovejoy as receiver of public 
moneys for the district of lands subject to sale at Niobrara, Nebraska, 
and found said balance of $12,365.38 due to this plaintiff, and re- 
ported said sum due, and notified, on said last-named date, the said 
Howard 8. Lovejoy of said balance and demanded payment of the 
same to said plaintiff, but said defendant, Howard 8. Lovejey, 
neglected and refused to pay the same or any part thereof. A copy 
of said account, marked “ Exhibit B,” is herewith filed with this 

petition. 
6 Said plaintiff further alleges that said Howard S. Lovejoy 

has not truly and faithfully executed and discharged all the 
duties of his said office according to law, as plaintiff with greater 
particularity has set forth above. Whereby a breach has been made 
in the conditions of said bond and the same becomes forfeited 
and the said bondsmen—the said defendants—become liable to the 
said plaintiff in damages to the amount of $12,365.38, with lawful 
interest. Wherefore plaintiff prays judgment against the said 
defendants in the sum of $12,365.38 and interest at the rate of 6 per 
cent. per annum from the 17th day of October, A. D. 1882, and costs 
of this action. 

GENIE M. LAMBERTSON, 
U. S. Attorney. 


Unitep STaTEs OF AMERICA, } ain 
District of Nebraska, be 


Genie M. Lambertson, being first duly sworn, upon oath deposes 
and says that he is the duly authorized attorney of record for the 
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plaintiff in the above-entitled action; that he has read the 
foregoing petition, and the matters and facts set forth therein 
are true, as affiant verily believes. 

GENIE M. LAMBERTSON. 


~] 


Subscribed in my presence and sworn to before me this 21st day 
of February, A. D. 1884. 
ELMER 8S. DUNDY, Jr., 
Clerk U. 8. District Court. 


Precipe. 


The clerk of the court will issue a summons in the above-entitled 
action, returnable according to law, for the defendants, Howard S. 
Lovejoy, John Murphy, George W. Winders, Joseph Lewellen, David 
Croissart, Charles A. Oelsligle, R. H. Maxwell, Richard Williams, 
Conrad J. Hartman, Thomas W. Means, John Malyacker, Richard 
W. Williamson, § Samuel W. Hayes, Alfred Bi; gelow, Fritz M. Sackett, 
Jacob Bausman, Jeptha Hopkins, John H. Cowan, Bernarder A. 
Trueblood, John H. Snider, Micalah W. King, Ogden R. Elwood, 

Georg xe Graves, Alex cander Be: ar, Peter Schwenk, J.S. McClary, 
8 Chi irles P. Mathewson, Adelbert L. Nicker rson, and Hugh G 
Clark, endorsed $12.365.38. and 6 per cent. interest from 
October 17th, 1882. 
G. M. LAMBERTSON, 
U. 8. Attorney. 


Approved. C. SCHULZ, Secretary. 
Jan’y 18th, 1881. 


Attached to said petition is “ Exhibit A,” in words and figures fol- 
lowing, to wit: 
“Exarpit A.” 


Know all men by these presents that we, Howard 8. Lovejoy, 
John Murphy,  Gonege W. Winders, Joseph Lewellen, David Crois- 
sart, Charles A. Oelsligle, Richard Williams, Conrad Hartman, 
Thomas W. Means, John Malzacker, Willard W. Wilkenson, Jacob 
Bausman, Jeptha Hopkins, John H. Cowan, Benarder A. True- 
blood, John H. Snider, Micajah W. King, Ogden B. Elwood, and 
George Graves, all of Oakdale, Antelope Co., Nebraska; Robert H. 
Maxwell, of Battle Creek, Madison Co., Neb.; Samuel W. Hayes and 
Alfred Bigelow, of Norfolk, Madison Co., Neb. - Fitz M. Sackett, of 

Albion, Boon Co., Neb.; Alexander Bear, Peter Schwenk, 
9 John S. McClary, Chas. P. Mathewson, of Norfolk, Neb.; 

Adelbert L. Nickerson, of Albion, Boon Co., Neb., and Hugh 
G. Clark, of Omaha, Neb., are held and firmly bound unto the United 
States of America in the full and just sum of fifty, $50,000, thousand 
dollars money of the United States, to which pay ment, well and 
truly to be made, we bind ourselves jointly and severally, our joint 
and several heirs, executors, and administrators, firmly by these 
present-. Sealed with our seals and dated this — day of —, in the 
year one thousand eight hundred and —. 
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The condition of the for-going obligation is such that whereas 
the President of the United States hath pursuant to law appointed 
the said H.S. Lovejoy to be receiver of public moneys for the dis- 
trict of lands subject to sale at Niobrara, Nebraska, by commission 
dated April 28th, 1880, now, therefore, if the said H. 8. Lovejoy 

has truly and faithfully executed and discharged, and shall 
10 continue faithfully to execute and discharge, all the duties 

of the said office according to law, then the “above obligation 
to be void and of no effect; otherwise it shall abide and remain in 
full force and virtue. 

Signed, sealed, and de- 


livered in presence of— Howakp S. Lovesoy. [SEAL.] 
S. D. THORNTON. JOHN MuRPHY. 
©. HOLLENBRAK. Geo. W. WINDERS. 
THOMAS KUYZER. JOSEPH LEWELLEN. 
THos. KUYZER. Davip CROISSART. 
J. W. GETCHELL. CHAS. OLESLIGLE. 
C. HALLENBROCK. R. H. MAXWELL. 
R. H. MAXWELLI. RICHARD WILLIAMS. 
M. A. Lecomptr. ConrabD J. HARTMAN. 
S. D. THorntTon. Tuos. W. MEANs. 
Cuas. P. MATHEWSON. JOHN MALZARKER. 
W. H. Leeman. RicHARD W. WILLIAMSON. 
CHARLES P. MATHEWSON. SAMUEL W. Hayes. 
W. E. Bisnuop. ALFRED BIGELOW. 
Ep. L. ConNELY. Fitz M. Sackett. 
F. H. GALLRAITH. JACOB BAUSMAN. 
C. F. HunTINGTON. JEPTHA HopKINs. 
C. E. Lovesoy. JoHN H. Cowan. 
F.. H. DANIELS. BERNARDER A. TRUEBLOOD. 
GERHARD SCHMITZ. JoHN H. SNIDER. 
W. W. Lowe. MicaLtan W. KING. 

11 CHARLES P. MATHEWSON. OGpEeN R. ELwoop. 
W. W. Lowe. GEORGE GRAVES. 
S. A. BRUMBOUGH, witness. ALEXANDER BEAR. 
Ep. L. CONNELLY. Peter SCHWENK. 
Geo. B. HAMILTON. J.S. McCrary. 
Ws. H. IJAMEs. Cuas. P. MATHEWSON. 
B. B. E. Kennepy. ADELBERT L. NICKERSON. 


Huau G. CLARK. 


Approval of the United States District Judge or Attorney. 


I hereby certify to the sufficiency of the thirteen sureties whose 
names are first signed to the within bond, for the sum of $23,000.00, 
twenty-three thousand dollars, and approve the same tothat amount 
this first day of July, A. D. 1880. 

G. M. LAMBERTSON, 
U. 8. Atty for Nebraska. 
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I hereby certify to the sufficiency of the sureties upon the within 
bond and approve the same this 30th day of December, A. D. 1880. 
G. M. LAMBERTSON, 
U.S. Atty for Neb. 


I, Howard S. Lovejoy, do solemnly swear that I have never 
12 voluntarily born- arms against the United States since I have 
been a citizen thereof; that I have voluntarily given no aid, 
countenance, counsel, or encouragement to persons engaged in armed 
hostility thereto; that I have neither sought nor accepted nor at- 
tempted to exercise the functions of any office whatever under 
any authority or pretended authority in hostility to the United 
States ; that I have not yielded a voluntary support to any pretended 
government, authority, power, or constitution in the United States 
hostile or inimical thereto. And 1 do further swear that, to the best 
of my knowledge and ability, I will support and defend the Consti- 
tution of the United States against all enemies, foreign and domes- 
tic; that I will bear true faith and allegiance to the same;. that I 
will take this obligation freely, without any mental reservation or 
purpose of evasion, and that I will well and faithfully dis- 
13 charge the duties of the office on which I am about to enter, 
so help me God. 


HOWARD 8. LOVEJOY. [1.s.] 


STATE OF NEBRASKA, 
| 8. 
Douglas County, 


Subscribed and sworn to before me this 28th day of December, 


1880 
WM. H. JAMES, 
Clerk District Court, Douglas Co., Nebraska. 


Upon the back of said petition appear endorsements in the words 
and figures following, to wit: 

No. 225 H. The United States vs. Howard 8S. Lovejoy. Petition 
and precipe. Filed Feb. 20,1884. Elmer D. Frank, clerk. G. M. 
Lambertson, U. S. att’y. 


14 Thereupon, afterwards, to wit, on the 24th day of April, 
1884, an answer was filed in said case; which said answer is 
in words and figures following. to wit: 


In the Circuit Court of the United States, District of Nebraska. 
Tue Unitrep Srates vs. Howarp S. Lovesoy et al. 


And now come all the defendants named in the petition, except 
Howard 8. Lovejoy, and for answer say— 

First. They admit that Howard S. Lovejoy was, during the time 
set forth in the petition, the receiver of public moneys for the dis- 
trict of lands subject for sale at Niobrara, Nebraska; and the said 
defendants further admit that at about the time stated in the peti- 
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tion they and each of them attached their names as sureties to a cer- 

tain pretended or alleged bond for the faithful performance 
15 of the duties of said office by said Lovejoy ; and defendants say 

that they are not informed and have no means of knowing, 
other than from the statement of the petition, as to whether or not 
the bond set forth therein and of which a copy is attached thereto is 
the same identical bond in all respects asthe one so signed by them, 
and therefore deny that they as sureties signed and executed the 
bond in words and figures and form as set forth in the petition and 
leave the plaintiff to its proof thereon. 

The defendants further admit that said Lovejoy during the time 
that he so held said office received large sums of money on account 
of the plaintiff, and they say they have no information or knowledge 
as to whether or not said Lovejoy well and truly accounted to the 
United States of America for the monies so received by him, except 
from the statement contained in the petition, and therefore they 
deny that said Lovejoy failed, neglected, or refused to properly ac- 

count for and pay over to the said plaintiff the money so re- 
16 ~—_—s.ceived by him in his official capacity or any part thereof. 
The defendants, further answering, say that prior to the first 
day of January, 1882, the register of said land office for the district 
of lands subject to the entry and sale at Niobrara, Nebraska, notified 
the Interior Department of the Government by official letter that 
said Lovejoy was, by means of drunkenness and inattention to duty, 
wholly unfit to perform the duties of his said office, and that it was 
unsafe to entrust the said Lovejoy with the monies of the Govern- 
ment; and defendants charge that thereby and at that time the 
plaintiff had full knowledge and information that said Lovejoy was 
wholly incompetent to discharge the duties of said office, and that 
it was dangerous and unsafe to permit said Lovejoy to receive or 
handle any of the funds of the Government, and that said informa- 
tion was so given to said Government at the solicitation of 
17 ~_—scertain of these defendants, sureties upon said bond. 
Defendants, further answering, say that in the spring of 
1882, at various times, both prior and subsequent to the first day of 
April, the Hon. Edward K. Vallentine, member of Congress from 
the district of Nebraska, at the request of these defendants, and 
acting both in his official capacity and as agent of these defendants, 
notified the Interior Department of the Government and the Secre- 
tary thereof that said Lovejoy had become drunken, dissolute, and 
neglectful/ of his business, and that he had utterly failed to attend 
to the duties of his said office, and that it was unsafe and dangerous 
for said Lovejoy to receive and have in his possession the monies of 
the Government, and urged said Department, on behalf of these de- 
fendants, to at once remove or suspend said Lovejoy from the office 
and to refuse to entrust him with any further monies of the 
18 Government or to permit him to collect or receive the same. 
Defendants, further answering, say that some time during 
the month of June Peter Schwenk, one of these defendants, together 
with said Valentine, both acting on behalf of all of said defendants, 
went in person to the Honorable H. M. Teller, Secretary of the Inte- 
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rior Department of the Government, and notified him that said 
Lovejoy was a common druncard and did not attend to the duties 
and business of his said office, and that it was unsafe to entrust him 
with the possession or disposal of any of the money of the Govern- 
ment,and asked and demanded the said Secretary, in behalf of said 
secureties, the immediate removal or suspension from office of said 
Lovejoy, and asked and demanded that no further monies of the 
Government should be entrusted to his care, and that he should not 
be permitted to receive any of the funds of the Government from 
any source whatsoever. 
19 And defendants say that it was the duty of the Government 
of the United States, upon being so notified at said various 
times, and kuowing and understanding that said Lovejoy had ut- 
terly failed and was unable to attend to the duties of his said office, 
to have removed or suspended him from the same, and that it was 
especially the duty of the said Government to take such action as 
would prevent the said Lovejoy from further receiving any monies 
of the Government from any source whatever. 

Aud defendants charge that said Government and said Interior 
Department thereof, in violation of the rights of these defendants, 
knowing of said facts, refused at all said times to remove or suspend 
the said Lovejoy, and continued to entrust him with the collection, 
care, and custody of said public monies. 

Defendants, further answering, say that said Lovejoy after 
20 the Ist of April, 1882, did not at any time make to the Gov- 
ernment of the United States, as required by law and the in- 
structions of the Interior Department, any reports of monies received 
and disbursed by him, either monthly, daily, or otherwise, but utterly 
failed to do so; which said failure was at all times subsequent to the 
first day of April known to the Government of the United States 
and to said Department. 

Defendants, further answering, say that said Lovejoy did not at 
any time subsequent to the first day of Apr., 1882, deposit with any 
of the Government depositories of the United States, or any depart- 
ment or officer thereof, any monies received by him in his official 
capacity; all of which was known to said Government and said De- 
partment at all times subsequent to said first day of April. 

Defendants further say that by the laws of the United States and 

regulations of said Department, it was the duty of the Govern- 
21 ment, its Secretary of the Interior, and its officers to have re- 

moved or suspended said Lovejoy so soon as he failed to make 
said monthly or daily reports, and to deposit the public monies so 
received by him, as required by law and the regulations of said 
Department. 

Defendants say that subsequent to the first day of April, 1882, 
said Department on various days and dates wrote numerous letters 
to said Lovejoy asking and demanding a report of the monies re- 
ceived by him; to which communications said Lovejoy made no 
reply, and said plaintiff and said Department of the Interior at 
all times subsequent to tle said first day of April knew and had 
full information that said Lovejoy had received monies of the United 
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States and had not accounted for the same and had applied them to 
his own use and was a defaulter to the Government and was wholly 
negligent of the duties of his said office and misappropriating the 
funds received by him by virtue thereof, and it was the duty 
22 of the said Government, upon receipt of such information 
and having such knowledge, to have at once removed or sus- 
pended him from office. 

Defendants, further answering, say that all of the monies, of what- 
ever account or kind, received by said Lovejoy by virtue of said 
office, for which he may have failed to account to the Government 
of the United States, and all monies received by him and so mis- 
appropriated were received and so misappropriated and embez-elled 
long subsequent to the said first day of April, and, as defendants 
are informed and verily believe, nearly all of said accounts were 
received by him and so appropriated to his own use as late as the 
month of October, 1882. 

Defendants, further answering, say that during all the time that 
said Government knew that said Lovejoy was misappropriating 

said funds and not attending to the duties of the said office, and 
23 that they were endeavoring by themselves and by said Val- 

entine to secure the removal or suspension from office of said 
Lovejoy in order to relieve themselves from liability upon said 
bond. 

Defendants, further answering, say that said Department of the 
Interior finally required these defendants to make a written demand 
for the removal of said Lovejoy, setting forth the facts aforesaid, 
which was finally made by them on or about the 12th day of Sep- 
tember, 1882. 

Defendants, further answering,say that some time in January, 1883, 
after the removal of said Lovejoy from his said office, said Lovejoy 
had in his possession in money of the United States all of the sums 
belonging to the said Government which he had received by virtue 
of his said office and not accounted for to the plaintiff; that while 
he so had said money in his possession a complainnt was made in 

the district court of the United States for the district of Ne- 
24 braska against said Lovejoy, charging him with the crime of 

misappropriating the monies so received by him as such offi- 
cer aforesaid, and that the warrant for his arrest was placed in the 
hands of the marshall of the United States, and that the officers of 
said Government were repeatedly urged by these defendants to at 
once proceed in the execution of said warrant and secure the person 
of the said Lovejoy and the said funds of the Government then in 
his possession ; that said officers were notified and advised by these 
defendants of the whereabouts of said Lovejoy; that the said Gov- 
ernment neglected, failed, and refused to cause the apprehension of 
said Lovejoy for a long period of time, and took no steps to secure 
his apprehension or recovery of said money so being in his posses- 
sion as aforesaid; and that these sureties, finding that said Govern- 
ment would not proceed in the matter against said Lovejoy person- 

ally, Peter Schwenk, one of these defendants, went to said 
25 Lovejoy, whom he found at the place where the officer of the 
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Government had been informed that said Lovejoy could be ap- 
prehended and said money taken, and secured from said Lovejoy 
a large amount of monies of the Government so retained by him 
and deposited the same to the credit of the United States, and said 
sum has been credited to the account of said Lovejoy by the Gov- 
ernment. 

And defendants say that if said Government had exercised due 
dilligence in the premises and had acted upon the advice and re- 
quest of these defendants it could and would have secured the appre- 
hension of said Lovejoy and the recovery of all of said monies so 
appropriated by him, and defendants say that whatever loss there 
has been to the Government of the United States has been caused 
solely by the failure of said Government and its officers to perform 

its and their duty in the premises; that they are not liable 
26 upon said bond for any of the money sued for in the petition, 

and that they have at all times taken such steps and meas- 
ures as was in their power to secure the Government from loss or 
injury by the acts of said Lovejoy, and said loss, if any, was caused 
by the wrongful and unlawful detention in office by the plaintiff of 
said Lovejoy after full notification, to wit, by those defendants as 
aforesaid. 

Defendants further say that said bond is not a valid bond as 
against these defendants; that they are not liable thereon, and they 
deny each and every allegation in the petition contained not herein- 
before especially qualified, explained, or admit-ed, and they ask to 
be dismissed hence with costs. 

THURSTON & HALL, 
Defendants’ Attorney. 
UNITED STATES, ) 
District of Neb. , Douglas County, {°° 


Hugh G. Clark, being duly sworn, says he is one of the defend- 
ants in the foregoing-entitled cause of action ; that he has read 
27 the answer above and knows the facts set forth therein and 
believes the same to be true. 
Signed in my presence and sworn to before me this twenty-sixth 
day of April, 1884. 
HUGH G. CLARK. 


Signed in my presence & sworn to before me this 26th day of 
April, 1884. 
[SEAL. | W. F. GURLEY, 
Notary Public. 


Upon the back of said answer appear endorsements in words and 
figures following, to wit: 

No. 225 H. In U.S. circuit court. The United States vs. How- 
ard 8. Lovejoy. Answer. Filed Apr™4, 1884. Elmer D. Frank, 
clerk. Thurston & Hall, def’t’s attorneys. 
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28 Thereupon, afterwards, to wit, on the 6th day of May, 1884, 
a reply was filed in said case, which said reply is in words 
and figures following, to wit: 


Reply. 


In the Cireuit Court of the United States for the District of Ne- 
braska, 8s: 


Tue Unirep States, Plaintiff, 
vs. 
Howarp 8S. Lovejsoy et al., Defendants. 


Comes now the said plaintiff and for its reply to the answer of de- 
fendants says that it has no knowledge as to the truth of the allega- 
tions and matters set out in defendants’ answer, and therefore denies 
each and every allegation therein contained, except what is admitted 
in the answer, and renews the prayer of the petition for judgment 
and costs. 

GENIO M. LAMBERTSON, 
U. S. Attorney. 


UniTED STATES OF AMERICA, ia 
District of Nebraska, 


29 Genio M. Lambertson, being first duly sworn, upon oath 
deposes and says that he is the attorney of record for plain- 
tiff and authorized to make this affidavit ; that he has read the fore- 
going reply, and the matters and facts set forth therein are true, as 
affiant believes. 
GENIO M. LAMBERTSON. 


Subscribed in my presence & sworn to before me this 6th day of 
May, A. D. 1884. 
ELMER D. FRANK, Clerk. 


Upon the back ofsaid reply appear endorsements in words and 
figures following, to wit: 

No. 225 H. ‘The United States vs. Howard 8. Lovejoy et al. Reply. 
Filed May 6, 1884. Elmer D. Frank, clerk. G. M. Lambertson, 
att’y for plaintiff. 


30 Thereupon, afterwards, to wit, on the 14th day of Novem- 
ber, 1884, a stipulation for trial was filed in said case, which 
said stipulation for trial is in words and figures following, to wit: 


HOWARD 8. LOVEJOY ET AL. VS. THE UNITED STATES. 
Stipulations for Trial. 


In the Circuit Court of the United States for the District of Ne- 
braska. 


Tue Unrrep Srates, Plaintiff, 
vs. 
Howarp S. Lovesoy et al., Defendants. 


It is hereby stipulated that the above-entitled cause shall be tried 
on the 25th of November, or as soon thereafter as the court will 


enter on the trial of the same. 
G. M. LAMBERTSON, 
U. 8. Atty. 
JOHN M. THURSTON, 
Def'ts’ Att'y. 


Upon the back of said stipulation for trial appear endorsements 
in words and figures following, to wit: No. 225 H. The United 
States vs. Howard 8. Lovejoy et al. Stipulations for trial. Filed 
November 14, 1884. Elmer D. Frank, clerk. 


31 Thereupon, afterwards, at the November term of said court, 

on the 16th day of December, 1884, the following proceedings 
were had and done, as appears of record on folio 663, Journal I of 
said court, to wit: 


UNITED STATES 
vs. 9925 H. 
Howarp S. Lovesoy e al. 


This cause coming on for trial, and it appearing to the court that 
the regular panel of petit jurors is incomplete, it is ordered by the 
court that the U. 8. marshal summon talesmen to fill up said panel. 


Trial. 
UNITED STATES 
225 H. 


Us. 
Howarp S. Lovesoy e al. 


Now come the parties herein, by their attorneys; also come the 
following-named persons as jurors, to wit: 

1, N. N. Crary; 2, Meyer Hellman; 3, E. F. Shelby; 4, L. A. Ryan; 

5, J. H. McShane; 6, J. H. Curry ; 7, C. L. Erickson; 8, Richard 

32 Kimball; 9, J.S. McCormick ; 10, Alexander Atkins; 11, Phil. 

McShane; 12, W. C. Cloud—who were duly empaneled and 

sworn according to law, and, the said jury having heard the testi- 

mony adduced in part, said cause was continued until to-morrow 

morning at 10 o'clock. 
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Thereupon, afterwards, to wit, on the 17th day of December, 
1884, a motion to compel defendants to elect upon which defense 
they will stand was filed in said case, which said motion is in words 
and figures following, to wit: 


| | Motion for Def’ts to Elect upon Which Defense They will Stand. 


In the Circuit Court of the United States for the District of Nebraska. 


Tue Unrirep Srartes, P’tiff, 
| v8. 
Howarp S. Lovesoy et al., Defendant-. 


Comes now the plaintiff and moves the court to compel the de- 
| fendants to elect upon which defense they will stand and offer evi- 
| dence, the defenses stated in the answer not being consistent. 
G. M. LAMBERTSON, 
U. S. Attorney, Neb. 


33 Upon the back of said motion appear endorsements in words 

and figures following, to wit: No. 225 H. The United States 
vs. Howard 8. Lovejoy et al. Motion to compel defendants to elect 
upon which defense they will stand. Filed Dec. 17, 1884. Elmer 
D. Frank, clerk. G. M. Lambertson, U.S. attorney. 


Thereupon, afterwards, at the November term of said court, on the 

22nd day of December, 1884, the following proceedings were had and 

| done, as appears of record on folio 674, Journal I of said court, to 
| wit: 


34 Cause Submitted to Jury. 
UNITED States vs. Howarp S. Lovesoy eé al. 


On this day again come the parties hereto, by their attorneys ; 
also come the jury empaneled and sworn herein; and thereupon, 
| after hearing the remaining evidences, the argument of counsel, and 
charge of this court, said jury retire to their room in charge of a 
| bailiff, duly sworn, for deliberation. 
| And now comes said jury into open court and present to the court 
| their verdict, which is in words and figures following, to wit: 


| | Special Findings and Verdict of the Jury. 


In the Circuit Court of the United States for the District of 
Nebraska. 


THe Unitrep Srates, Plaintiff, 
vs. 
Howarp S. Lovesoy et al., Defendants. 


We, the jury, being duly empaneled and sworn to well and 
35 truly try the issues in the above-entitled cause and a true 
verdict,render according to the law and the facts, do specially 

find as follows: 
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First. We find that the bond in question was signed and executed 
by the following-named defendants: Howard 8. Lovejoy, John Mur- 
phy, George W. Winders, Joseph Leweller, David Cossiant, Chas. A. 
Oelslegle, R. H. Maxwell, Richard Williams, Conrad J. Hartman, 
Thomas W. Means, John Malzacker; Willard W. Wilkenson, Sam- 
uel W. Hayes, Alfred Bigelow, Fitz M. Sackett, Jacob Bausman, 
Jeptha Hopkins, John H. Cowin, Bernarder Trueblood, Jolin H. 
Snider, Micajah W. King, Ogden R. Elwood, George Graves, Alex- 
ander Bear, Peter Schwenk, J.S. McClary, Charles P. Mathewson, 
Adelbert L. Nickerson, Hugh G. Clark. 

Second. We find that the genuine signatures of the following- 
named defendants are attached to the bond introduced in evi- 
dence, viz: Howard 8. Lovejoy, John Murphy, George W. Winders, 
Joseph Leweller, David Cossiart, Chas. A. Oelslegle, R. H. Maxwell, 
Richard Williams, Conrad J. Hartman, Thomas W. Means, John 
Malzacker, Willard W. Wilkinson, Samuel W. Hays, Alfred Bige- 
iow, Fitz M. Sackett, Jacob Bausman, Jeptha Hopkins, John H. 
Cowin, Bernarder A. Trueblood, John H. Snider, Micajah W. King, 

Ogden R. Elwood, George Graves, Alexander Bear, Peter 
36 Schwenk, J.S. McClary, Charles P. Mathewson, Adelbert L. 
Nickerson, Hugh G. Clark. 

Third. We find that the genuine signature of the defendant, 
Thomas W. Means, is on the bond introduced in evidence. 

Fourth. We find that the erasures in the body of the bond con- 
sists of erasures made by running the pen through the words, names, 
and places following, to wit: Jacob Bausman, Jeptha Hopkins, 
John A. Cowin, Bernarder A. Trueblood, John H. Snider, Micajah 
W. King, Ogden R. Elwood, George Graves, of Oakdale, Nev. 

Fifth. We find that the time when the alterations were made in 
the bond and the persons who made them have not been proven and 
are unknown. 

Sixth. We find that the name of C. E. Lovejoy appearing upon 
the bond herein as a witness is not the genuine signature of C. E. 
Lovejoy, but is a forgery. 

Seventh. We find that the names of persons and places erased in 
the body of the bond consist only of the names and persons that 
had been repeated and twice written in the body of the-bond. 

Eighth. ‘We find that the knowledge of the misconduct of 

o7 the defendant, Howard S. Lovejoy, was first brought home 
to the President on or after the 30th day of September, A. D. 

1882, and that the President removed said Lovejoy from his office of 
receiver of public moneys on the 9th day of October, A. D. 1882; 
and we further find that the sureties upon the bond in January, 1882, 
notified the Secretary of the Interior, at his office in Washington, 
that H. 8. Lovejoy, the principal in the bond, who was at that time 
receiver of the land office at Niobrara, Nebraska, was neglecting his 
office and the duties thereof; that he was carrying around upon his 
person large sums of monies of the Government at places remote 
from his land office, and was not depositing or transmitting the same 
as required by law; and they urged said Secretary to cause removal 
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or suspension of said Lovejoy, or to take some steps or action by 
which said sureties would be relieved from further liability. 

Ninth. We find that the plaintiff on May 27th, June 28th, Au- 
gust 10th, and at other times demanded that Lovejoy send in his 
weekly, monthly, and quarterly accounts and reports of moneys re- 
ceived and unaccounted for. 

Tenth. We find that if on the foregoing facts and findings 

38 the plaintiff is entitled to recover in this action it is entitled 

to recover the sum of twelve thousand nine hundred thirty- 

seven & ,°,4; dollars; and we do therefore find for the plaintiff and 

assesses its damages at the sum of twelve thousand nine hundred 
and thirty-seven & 4, dollars. 


R. KIMBALL, Foreman. 


Thereupon, afterwards, to wit, on the 23rd day of December, 1884, 
a motion for judgment on verdict was filed in said case, which said 
motion for judgment on verdict is in words and figures following, 
to wit: 
Motion for Judgment on Verdict of Jury. 
United States Circuit Court, District of Nebraska. 


Tue Untrep Srarss, Plaintiff, 
vs. 
Howarp 8S. Loveysoy et al., Defendants. 


Now comes the plaintiff, The United States, by its attorney, G. M. 
Lambertson, and moves the court for judgment in the above-entitled 
action on the verdict of the jury therein. 

G. M. LAMBERTSON, 
Att'y for Plaintiff. 


39 Upon the back of said motion for judgment on verdict 

appear endorsements in words and figures following, to wit: 
No. 225 H. U.S. circuit court, district of Nebraska. The United 
States, pl’iff vs. Howard 8S. Lovejoy e al. Motion for judgment on 
verdict. Filed Dee. 23, 1884. Elmer D. Frank, clerk. G. M. 
Lambertson, U. S. attorney. 


Thereupon, afterwards, at the January term of said court, on the 
6th day of January, 1885, the following proceedings were had and 
done, as appears of record on folio 724, Journal I of said court, 
to wit: 


Judgment on Verdict. 


UnITED STATES 
v8. 225 H. 
Howarp 8S. Lovejoy ef al. 


The jury in this action having, at the November term, A. D. 1884, 


of this court, rendered a special verdict herein, and no motion for a 
new trial having been made, and thereupon this cause coming on 
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to be heard on the motion of plaintiff for judgment on said special 
verdict, and after hearing the argument of counsel and being fully 

advised in the premises, it is now, on this day, considered, 
40 ordered, and adjudged by the court that the said plaintiff, 

The United States, have and recover of and from the said de- 
fendants, Howard 8. Lovejoy, John Murphy, George W. Winders, 
Joseph Leweller, David Croissart, Charles H. Oesligle, R. H. Max- 
well, Richard Williams, Conrad J. Hartman, Thomas W. Means, 
John Malyacker, Samuel W. Hayes, Alfred Bigelow, Fritz M. Sackett, 
Jacob Bausman, Jeptha Hopkins, John H. Cowan, Benarder A. 
Trueblood, John H. Snider, Micalah W. King, Ogden R. Elwood, 
George Graves, Alexander Bear, Peter Schwenk, J. 8. McClary, 
Charles P. Mathewson, Adelbert L. Nickerson, and Hugh G. Clark, 
the said sum of twelve thousand nine hundred thirty-seven and +5 
($12,937.34) dollars, together with $—, costs herein expended, and 
that execution issue therefor. 


Thereupon, afterwards, to wit, on the 7th day of March, 1885, a 
bill of exception was filed in said case, which said bill of exception 
is in words and figures following, to wit: 


Bill of Exceptions. 
In the Circuit Court of the United States, District of Nebraska. 


THe Unirep States or America, Plaintiff, 
v8. 
Howarp 8S. Lovesvy et al., Defendants. 


41 Be it remembered that this cause coming on for trial at the 
November, 1884, term of the court, the clerk of said court 
called into the box, as jurors, seven jurors who were upon the regu- 
lar panel of jurors for said term, and there being at said time an- 
other jury composed of jurors belonging upon the regular panel of 
said term then engaged in deliberating upon their verdict in another _ 
case theretofore tried, when said seven jurors had been so called into 
the box by reason of the absence of the jurors then deliberating in 
the other case, and by reason of the fact that some of the regular 
panel had theretofore been excused by the court, there were no other 
jurors, except said seven, belonging to the regular panel that could 
then be called to try the above-entitled cause, and thereupon the 
court ordered and directed the marshal to summons, from the quali- 
fied electors of the State, additional persons to serve as jurors upon 
said cause without the same having been drawn by the clerk of the 
court and the jury commissioner provided by law, to which the 
defendants then and there duly excepted, and the marshal, under the 
direction of the court, having called in said additional persons 
42 to serve as jurors upon said cause, and both parties havin 
duly examined and exhausted their challenges for cause ond 
their peremptory challenges in said cause, there were then left in the 
box to try this cause three jurors belonging to the regular panel and 
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nine persons who had been called as aforesaid from the qualified 
electors of the State to act as jurors in said cause. Of the twelve 
men then in the box to act as jurors ten of the same were residents 
of the city of Omaha, the place where the trial of said cause was being 
had, and thereupon the defendants challenged for cause each of said 
persons so called for the reason the same had not been drawn as 
jurors in said court as provided by law; which challenge the court 
overruled and the defendants duly excepted thereto, and the defend- 
ant- thereupon objected to proceeding to the trial before a jury so 
constituted, which objection the court overruled and ordered said 
jurors to be sworn to try said cause, to which ruling and order the 
defendants then and there duly excepted ; and thereupon witnesses 
were introduced and examined on behalf of the plaintiff and 
43 of the defendant-, and the evidence having been closed, and 
there being testimony tending to prove that the signature of 
Thomas W. Means, as a surety upon the bond sued upon in this case, 
was not his true and genuine signature, and was not maae by him, 
and was a forgery, which said signature appears as the eighth sig- 
nature in numerical order upon said bond and appears to have been 
regularly written in its order the same as the aon thereto ; and 
there being evidence tending to prove that after the first thirteen 
signatures of sureties upon said bond had been made the said bond 
had been presented to the United States district attorney for the dis- 
trict of Nebraska for approval as to the said first thirteen signatures 
thereon, including that of Thomas W. Means, and had been approved 
by him, and that thereafter said bond had been presented for signa- 
ture to various other of the defendants herein, sureties upon said 
bond, and that they signed the said bond after the signature of 
Thomas W. Means was affixed thereto, supposing and believing that 
the same was true and genuine: 
44 The court, upon its own motion, charged the jury, among 
other things, as follows: “As to the signature of Thomas W. 
Means, I think you may have some difficulty in finding that it was 
a forgery. Of course it is not my place to express an opinion or say 
whether or not I think itisgenuine. All I say is that you must ex- 
amine the matter carefully and fully and weigh all the testimony 
that bears on the subject, and if you can say that his signature is a 
forgery it is for you to do so. 

“Suppose you find that his signature is a forgery, what effect will 
it have on thebond? It will have the effect, in my judgment, to re- 
lease Means only, but in no manner will it effect the liability of the 
other parties. 

“It is conceded that some of the parties who signed this bond 
signed it with the understanding that Means’ signature was genuine; 
that may be so or not, but even if it be so, even if the testimony 
satisfies you that it is so, what of it? Whose business was it to see 

that the signatures to the bond were genuine, if they signed 
45 it with the understanding that others had signed it? It was 
the business and duty of the parties themselves, and not the 
duty of the officers of the Government at Washington ; it was the 
business of the parties themselves, if they signed it believing that 
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Means’ signature was genuine, to hunt him up and ascertain, if they 
could, whether or not the signature was genuine—that is, if they 
relied upon that fact. They ought to have taken the necessary . 
steps to ascertain for themselves whether or not the signature was 
genuine; it was not the place or the duty of the other side to do so. 
In this as in other cases, before the bond was presented to the dis- 
trict attorney for hiscertificate the parties had to go before an officer— 
notary public or other officer that had authority to administer oaths— 
and swear that they were worth a certain amount over and above 
the amount that would be exempt from execution and their liabili- 
ties. ‘The same was done in this case that is done in every other 
one. Observe the peculiarity of the oath that the sureties have 

taken; they not only swear that they are worth a certain 
46 amount, but they swear that they are sureties on the bond. 

Take that of Thomas W. Means, which is the one in contro- 
versy, a portion of which is as follows: 


“*STATE OF NEBRASKA, 
“*Antelope County, 


“*T Thomas W. Means, one of the sureties on the official bond 
of Howard 8S. Lovejoy, receiver of the land office at Niobrara, Ne- 
braska, depose and say that he is worth property in the sum of five 
thousand dollars after the payment of all judgments, debts, and lia- 
bilities.’ 

“Then he goes on and shows why he is worth five thousand 
dollars. Take that in connection with the signature on the bond 
and the other writing that is admitted and known to be genuine; 
compare the writing in the three different places, and then bring 
your own judgment and good sense to bear on the subject. The fact 
that the individual qualified before a notary public must also be 
considered, as was done in this case. Then say, if you can, consid- 
ering all the testimony that bears on the subject, whether or not 
Thomas W. Means signed that bond. It seemsto me, after you take 

these signatures and compare them fully and examineall the 
47 testimony that seems to have any bearing on that question, 

that you cannot have much difficulty about coming to a cor- 
rect conclusion.” ‘To which said charge and instruction the defend- 
ants then and there duly excepted. 

And, there being evidence tending to prove that there had been 
an addition made to said bond by way of attaching and inserting 
into the body of said bond the names of certain sureties who had 
executed the same, and that said additional names were so inserted 
and attached and the signatures of the persons therein nained were 
made as sureties to said bond after a large number of the signatures 
of the sureties had been made thereto, and without their knowledge 
or consent, and that there had been certain erasures in the body of 
said bond, said erasures being of names of persons twice therein ap- 
pearing or names of persons who never signed the bond, the court, 
upon its own motion, charged the jury as follows, to wit: “So far 
as that is concerned, it seems to me that there is no great se- 
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verity on behalf of the Government, neither is there any 
48 disposition on the part of the officers to unduly harass or op- 

press any person who is said to be indebted to the Govern- 
ment, on an official bond or otherwise, so far as I know. There 
is another question connected with the defense about which there 
may be some doubt, and it will be your duty, if you can, to solve 
that doubt and to do that by applying all of the testimony that 
bears upon that particular question. It is very strenuously claimed 
by the defendants that the bond in question has been altered and 
changed since it was executed and delivered, and therefore is not 
their bond. From what appears on the bond I should regard it as 
my duty to say to the jury in ordinary cases that there is no change 
whatever made in the bond—no apparent change in the bond, either 
before or after the signing of it—that would in any way effect its 
validity, for the reason that the alleged change was not made in a 
material part of the bond. So far as appears from a close inspection 
of the changes made in it it will show pretty clearly at least a por- 

tion of the changes shown by these erasures was in erasing 
49 the names of the parties and the names of places that ap- 

peared in another place in the body of the bond; that meld 
not effect the validity of the bond; that is merely surplusage. By 
striking that out, erasing it, or getting rid of it in any way, either 
before the bond was signed or afterwards, does not in any manner 
effect the validity of the bond, because it does not in any way change 
the liability of the parties who have signed it. I think that it can 
be rightly claimed that it does not in any way change the obliga- 
tions of either one of the parties; it was striking out what appeared 
twice in the bond; to get rid of it in any way does not effect the 
obligation of either of the parties that signed the bund, so about 
that I think there is no sort of difficulty. 

“Then again there seems to be a slip of paper attached with the 
names of several sureties written thereon; so far as that is concerned 
it stands precisely in the same attitude that the erasure does; it isa 
piece of paper attached to the bond with the names of sureties found 

thereon. As I take it, it would be wholly immaterial whether 
50 these names were found in the body of the bond or not. You 
may tear that off and detach it from the bond, still it would not 
effect the liability of the parties who have signed it. It in no sense 


' effects the obligation of the parties ; it does not change the contract 


or effect it in the matter of substance at all; if it was torn off and 
got rid of it would be the same as if it was attached, and its being 
attached there does not change or effect the obligation of the parties 
themselves.” 

To which said instruction and charge the defendants then and 
there duly expected. 

And the jury having retired to consider of their verdict upon 
the special questions submitted to them by the court and having 
returned into court their verdict as appears from the records in this 
cuse, the defendants moved the court upon the special findings of 
facts as returned by the said jury to render a judgment in favor of 
said defendants, dismissing them hence, without day, which said 
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motion the court then and there overruled and the defendants duly 
excepted thereto. 
51 And the defendants here present this their bill of excep- 
tions and pray that the same may be allowed and signed by 
said court and made a part of the record herein. Presented to the 
undersigned for allowance and signature this 7th day of March, 1885. 
ELMER 8S. DUNDY, Judge. 


Received the above bill of exceptions frorn the defendants’ counsel, 
February 26th, 1885, and the same is returned him March 5th, 1885, 
without proposing any amendments. 

G. M. LAMBERTSON, 
U. S. Attorney. 


Upon the back of said bill of exceptions appear endorsements in 
words and figures following, to wit: No.225 H. U.S. circuit court, 
district of Nebraska. United States vs. Howard 8. Lovejoy et al. Bill 
of exceptions. Filed March 7th, 1885. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 7th day of March, 1885, a 
bond was filed in said case, which said bond is in words and figures 
following, to wit : 
52 Know all men by these presents that we, John Murphy, 
George W. Winters, Joseph Lewellen, David Croisart, Charles 
H. Oesligle, R. H. Maxwell, Richard Williams, Conrad J. Hartman, 
‘Thomas W. Means, John Malyacker, Richard W.Williamson, Samuel 
W. Hays, Alfred Bigelow, Fritz M. Sacket, Jacob Bausman, Jeptha 
Hopkins, John H. Cowan, Bernarder A. Trueblood, John H. Snider, 
Micalah W. King, Ogden R. Elwood, George Graves, Alexander 
Bean, Peter Schwenk, J. S. McClary, Charles P. Mathewson, Adebert 
L. Nickerson, and Hugh G. Clark, *A. P. Pilger, Charles Ebble, P. H. 
Egbert,and J. B. French,*U. A. Rumbolt, August Sattler, are held and 
firmly bound unto the United States of America in the full and just 
sum of twenty-eight thousand dollars, to be paid the United States 
of America or its certain attorney or assigns, to which payment,well 
and truly to be made, we do bond ourselves, our heirs, executors, and 
administrators, jointly and severally, firmly by these presents, sealed 
with our seals, and dated this third day of March, 1885, 
53 in the year of our Lord one thousand eight hundred and 
eighty-five. Whereas lately at a cireuit court of the United 
States for the district of Nebraska, in a suit depending in said court 
wherein the United States of America-was plaintiff and John Mur- 
»hy, George W. Winters, Joseph Luellen, David Crossiart, Charles 
V. Oesligle, R. H. Maxwell, Richard Williams, Conrad J. Hart- 
man, Thomas W. Means, John Malyacker, Richard W. Williamson, 
Samuel W. Hayes, Alfred Bigelow, Fritz M. Sacket, Jacob Bausman, 
Jeptha Hopkins, John H. Cowan, Bernarder A. Trueblood, John H. 
Snider, Micalah W. King, Ogden R. Elwood, George Graves, Alex- 
ander Bear, Peter Schwenck, J. S. McClary, Charles P. Mathew- 
son, Adelbert L. Nickerson, and Hugh G. Clark, were defendants, a 
judgment was rendered against said defendants for the sum of twelve 
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thousand nine hundred and thirty-seven & #4; dollars ($12,937.34) 
and costs, and the said defendants having obtained a writ of error 
and having filed a copy in the clerk’s office of said court to 
54 reverse said judgment in the aforesaid suit and a citation 
directed to the United States citing and admonishing it to 
be and appear at a supreme court to be holden at Washington on 
the 
Now the condition of the above obligation is such that if the 
said defendants shall prosecute their their writ of error to effect and 
answer all damages and costs if they shall fail to make their plea 
good, then the above obligation to be void ; otherwise of force. 
N. W. RAINBOLT, Surety. 
A. P. PIGER, “4 
T. H. EGBERT, 2 
AUGUSTUS SATTLER, “ 
CHARLES EBLE. 
1. CHARLES P. MATHEWSON. 
GEORGE WINDON. 
ALEX. BEAR. 
CHAS. A. OELSLIGLE. 
R. H. MAXWELL. 
RICHARD WILLIAMS. 
CONRAD J. HARTMAN. 
JOHN MALZACKER. 
ALFRED BIGELOW. 
S. W. HAYES, Principal. 
AUGUSTUS SATTLER, 
Surety to S. W. Hayes in the sum of one thousand dollars. 
JACOB BAUSMAN. 
55 «J. HOPKINS. 
JOHN COWIN. 
J. W. SNIDER. 
MICAJAH W. KING. 
Q. R. ELWOOD. 
GEO. GRAVES, Principal. 
JOHN M. LEEPER, 
Surety to Geo. Graves in the amount of one tho’s’d dollars 
and no more. 
P. SCHWENK. 
JOHN S. McCLARY, Principal. 
W. G. WILLIAMS, 
Surety in the sum of one thousand dollars. 
HUGH G. CLARK. 
JENNIS B. FRENCH. 


THe STatTe or NEBRASKA, 
Madison County, 


We, N. A. Raibolt, A. T. Pieger, T. H. Egbert, Augustus Sattler, and 
Charles Ebb, each being duly sworn, on oath say that they are sureties 
on the bond hereto attached, and that each of us have signed our names 
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to said bond as sureties; that I, the said N. A. Rambolt, am worth 
over and above my debts and have property liable to execution in 
said State of the value of four thousand dollars, and I, the 
56 said A. P. Pieger, am worth above all my debts and have 
property liable to execution in said State of the value of seven 
thousand dollars; that I, August Sattler, am worth and have prop- 
erty liable to execution and above debts of the value of five thou- 
sand dollars, and I, T. H. Egbert, am worth above all my debts and 
have property liable to execution in said State of the value of five 
thousand dollars, and [, Charles Ebb, am worth and have property 
liable to execution and above all debts — the sum of four thousand 
dollars. 
A. P. PIEGER. 
T. H. EGBERT. 
N. A. RAINBOLT. 
CHARLES EBB. 
AUGUSTUS SATTLER. 


Sworn to before me and subscribed in my presence by the within- 
named N. A. Rainbolt, A. P. Pieger, T. H. Egbert, Augustus Sattler, 
and Charles Ebb this 6th day of March, A. D. 1885. 

[SEAL. | A. J. DUNLAND, 
fotary Public. 


STATE OF NEBRASKA, 
. 83: 
Douglas County, 


J. B. French, being duly sworn, on his oath says that he 
57 has property of the value of five thousand dollars over and 
above all debts and liabilities and exemptions of any kind 


allowed by law. 
JENNIS B. FRENCH. 
Signed & sworn to before me this 7th day of March, 1885. 
[ SEAL. | R. 8S. HALL, 
Notary Public. 
7 Marcu, 1885. 


ELMER 8S. DUNDY, Judge. 


The above bond is approved. 


Upon the back of said bond appear endorsements in words and 
figures following, to wit: No. 225 H. U.S. cireuit court, district of 
Nebraska. United States vs. Howard 8. Lovejoy et al. Bond. Filed 
March 7, 1885. Elmer D. Frank, clerk. 


Thereupon, afterwards, to wit, on the 6th day of June, 1885, a 
writ of error was allowed and a citation issued in said case, the fol- 
lowing of which are the original copies: 
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58 UNITED STATES OF AMERICA, it 
District of Nebraska, 44 


The President of the United States of America to the honorable the 
judges of the circuit court of the United States for the district of 
Nebraska, Greeting : 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said circuit court before you, 
between The United States of America, as plaintiff, and Howard S. 
Lovejoy et al., are defendants, a manifest error hath happened, to the 
great damage of the said defendants in the said cause, as by their 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington on the 
second Monday of October next, in the said Supreme Court to be 
then and there held, that, the record and proceedings aforesaid 
being inspected, the said Supreme Court may cause further to be 
done therein to correct that error what of right and according to 
the laws and custom of the United States shall be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court of the United States, at Omaha, in said district, 


this 6th day of June, 1885. 
ELMER D. FRANK, Clerk. 


Allowed by— 
ELMER 8S. DUNDY, Judge. 


| Endorsed:] No. 225 H. United States circuit court, district of 
Nebraska. ‘The United States vs. ’oward 8. Lovejoy e¢ al. Writ of 
error. Filed June 6, 1885. FE. D. Frank, clerk. 


59 THe UnitTep STATes OF AMERICA, ae 
District of Nebraska, ' 


To The United States of America, Greeting : 


You are hereby cited and admonished to be and appear at a su- 
preme court of the United States to be holden at Washington on 
the 2nd Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the circuit court of the United States for the 
district of Nebraska, wherein Howard S. Lovejoy et al. are plaintiffs 
in error and you are defendant in error, to show cause, if any there 
be, why the judgment rendered against the said plaintiff iu error, 
as in the said writ of error mentioned, should not be corrected and 
why speedy justice should not be done to the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, at Omaha, this 6th day of June, 


1885. 
ELMER 8S. DUNDY, Judge. 
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District OF NEBRASKA, 88: 

I hereby certify and return that on the 6th day of June, 1885, I 
received this citation and on the 8th day of June, 1885, I served the 
same upon the within-named The United States of America, by G. 
M. Lambertson, U.S. attorney, in Douglas county, State and district 
of Nebraska, by delivering to and leaving with him a certified copy 
thereof with all the endorsements thereon. 

ELLIS L. BIERBOWER, 
United States Marshal for the District of Nebraska, 
By R. E. ALLEN, 
Deputy United States Marshal. 
Marshal’s costs, $—. 


| Endorsed , No. 225 H. United States circuit court, district of 
Nebraska. Howard 8. Lovejoy et al., plaintiffs in error, vs. The 
United States, def’t in error. Citation. Filed June 6th, 1885. El- 
mer D. Frank, clerk. 7 


60 UNITED STaTEs OF AMERICA, - 
District of Nebraska, | eee 


I, Elmer D. Frank, clerk of the circuit court of the United 
States for said district of Nebraska, within the eighth circuit, do 
hereby certify that the foregoing folios from one to 58 contain true 
and faithful transcripts from the records and files of said court in 
the case of The United States vs. Howard S. Lovejoy et al., and that 
a copy of the writ of error and citation has been lodged and remains 
in my office. 

Witness my hand and the seal of said court, at Omaha, Nebraska, 
this 9th day of July, A. D. 1885. 

[Seal United States Circuit Court, District of Nebraska. ] 


ELMER D. FRANK, Clerk. 
61 In the Supreme Court of the United States, 


Howarp 8S. Loveysoy et al., Plaintiffs in Error, 
v. 
Tae Unitrep States or America, Defendant in Error. 


The said plaintiffs in error come into court, by their counsel, and 
pray the reversal of the judgment of the circuit court of the United 
States of the district of Nebraska in the above-entitled cause, and 
aver that there is error in the record and proceedings in said cause, 
and thereupon assign the following as nd errors : 


I, 


The court erred in directing the marshal of the United States to 
suinmon talesmen to fill up the jury which was being empanelled 
to try said cause, and erred in permitting the talesmen so called to 
be sworn and retained as jurors to try said cause against the objec- 
tion of the plaintiffs in error. 
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II. 


The court erred in instructing the jury upon its own motion those 
matters and things concerning the alleged forgery of the name of 
Thomas W. Means as a surety to said bond and of the legal effect of 
such alleged forged signature, which instruction appears in full in 
the bill of exceptions hereto. 


ITl. 


The court erred in instructing the jury upon its own motion as to 

the alleged erasures, interlineations, and additions made to the bond 

in suit after the signatures of most of the sureties had been 

62 placed thereon, which said instructions appear in full as ex- 
cepted to in the bill of exceptions. 


IV. 
That the court erred in so instructing the jury as to give the jury 
clearly to understand and know what the opinion of the court was 


upon the matters of fact in issue before the jury, thereby tending to 
influence their action in favor of the defendant in error. 


V. 


That the court erred in sustaining the motion of the defendant 
in error for the judgment upon the special findings of the jury in 
the case. 

VI. 


The court erred in rendering judgment for the defendant in error 
as against the plaintiffs in error herein. 
JOHN M. THURSTON, 
Att’y for PUffs in Error. 


[Endorsed:] Supreme Court. Howard S. Lovejoy e¢ al., pl’ffs in 
error, vs. The U.S.of America, deft in error. Assignment of errors. 
J. M. Thurston, att’y for pl’ff in error. 

Endorsed on cover: Nebraska C.C. U.S. No. 293. Howard S. 
Lovejoy et al., plaintiff in error, vs. The United States. Filed Sep- 
tember 18, 1885. 


Supreme Court, United States. 


Howarp S. Lovejoy, ef ai., 
Plaintiffs tn Ferror. 


VS. 


THe UNITED STATES OF AMERICA, 
Defendant mn Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 


JOHN M. THURSTON, 


Attorney for Plaintiffs in Error. 


Klopp, Bartlett & Co., Printers, Omaha. 
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Supreme Court, United States. 


Howarp S. Lovejoy, e ai., 
Plaintiffs in Error. 
VS. 
Tue Unirep STATES OF AMERICA, 


Defendant in Error. 


BRIEF FOR PLAINTIFFS IN ERROR. 
First :— 


I have in two cases before this court urged that 
there was error committed by the Circuit Court in 
calling into the box to try the case those persons who 
had not been selected and drawn in the manner pro- 
vided by law for the selection of juries to try cases in 
that court. In the other two cases presented, the 
court has found other errors sufficient to reverse the 
judgment below, without passing upon the question as 
to the formation of the jury. 

In the case at bar it will appear that, by reason 
of the fact of the other jurors being out deliberating 
upon a case, there were not upon the regular panel 
enough in attendance to secure a regular jury to try 
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the case at bar, and the result was that in summoning 
from the bystanders a jury was finally secured consist- 
ing of ten persons not upon the regular panel, all liv- 
ing in the one city of Omaha, where the trial was had. 

This is exactly the same result as was found in 
the other two cases formerly presented arising within 
the same jurisdiction where the trials were had at the 
same place. 

I submit that if there is any virtue at all in the 
statute of the United States there was error committed 
in this case. If it can be admitted for a single mo- 
ment that the judge may call in outsiders without 
having had their names drawn from the box, then the 
whole purpose and intent of the present jury law can 
be set at defiance whenever or wherever it is desired 
by the judge to doso. It will only be necessary tu 
excuse from attendance most of the regular panel and 
then continue the trial of cases day after day through 
the whole term before such persons as the United 
States Marshal may see fit to call upon to serve. This 
opens the door to the very wrong which the statute 
was intended to remedy. 


SECOND :— 


The other errors assigned may be disposed of; so 
far as this argument is concerned, by saying that it 
appears perfectly evident, from the instructions of the 
court to the jury, that the jury was given to under- 
stand what the opinion of the court was as to the 
alleged forgeries, erasures and alterations upon the 
face of the bond; and the jury were told by the court 
that he thinks they may have some difficulty in finding 
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that a certain signature on the bond is a forgery; and 
he stated that “If you can say that this signature is a 
forgery it is for you to do so;” and they were further 
directed by the judge as follows: ‘It seems to me 
if you take these signatures and compare them fully, 
and examine all the testimony that seems to have 
any bearing on that question, that you cannot have 
much difficulty about coming to a correct conclusion.” 
And by an examination of that portion of the charge 
set forth in the Bill of Exceptions, it will be seen that 
the Court took away from the jury the right to ex- 
amine for itself the alleged alterations and erasures on 
the face of the bond and passed upon that question as 
a matter of law; virtually directing them to find 
against the defendant upon that point. 

For the reasons above set forth I urge the Court 
that there is error in the record and the case should 
be reversed. 


JNO. M. THURSTON, 
Attorney for Plaintiffs in Error. 


In the Supreme Court of the United States, 


OcrosBer ‘Term, 1888. a 


Howarp §8. LoveJoy ET AL., PLAIN- 
tiffs in error 
, No. 34. 
vs. 
THe Unirep States. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF NEBRASKA. 


BRIEF FOR THE UNITED STATES. 
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In the Supreme Court of the United States, 


OcTosBer ‘Term, 1888. 


Howarp 8S. Lovesoy ET AL., PLAIN- } 
tiffs in error, | 


f No. 34. 
vs 


Tne Unirep StraTes. 


IN ERROR TO THE CIRCUIT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF NEBRASKA. 


BRIEF FOR THE UNITED STATES. 


This is an action against Howard 8. Lovejoy 
and twenty-eight sureties on his official bond as 
receiver of public moneys for the land district of 
Niobrara, Nebraska. 

The complaint alleges that between the 1st ot 
January, 1881, and the 1st of November, 1882, 


Lovejoy, as such officer, received, failed to ac- 
10050 


Z 

count for, and appropriated to his own use vari- 
ous sums of money, amounting to the sum of 
$12,365.38, and that the said sum is the amount 
certified by the First Comptroller as due by the 
said Lovejoy. This sum the complainant de- 
mands, with interest at 6 per cent. from the 17th 
of October, 1882 (R., pp 1, 2). 

The penalty of the bond sued on is $50,000 
(R., p. 3). 


So far as the record shows, Lovejoy made no 
defense, but his sureties filed a joint answer to 
the Government's petition or complaint on 24th 
April, 1884 (Rec., pp. 5-9.) 

The defenses set up in that answer are as fol- 
lows: 

(1) That defendants, not being able to say 
whether the copy of the bond exhibited is a true 
copy of the bond executed by them, they deny 
that they as sureties signed and executed the 
bond set out in the petition, and require proof 
thereon. 

(2) Having no knowledge, apart from the peti- 
tion, as to whether Lovejoy properly accounted 
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for the moneys that came to his hands, they deny 
that he failed to account for and pay over the 
same. 

(3) That prior to the Ist January, 1882, 
the register of the land office at Niobrara, at 
the instance of some of the defendants, notified 
the Interior Department by official letter that 
Lovejoy was, from drunkenness and inattention 
to duty, wholly unfit to perform the duties of 
his office, and that it was dangerous and unsafe 
to permit him to receive or handle the public 
money. 

(4) That in the spring of 1882, both prior and 
subsequent to the 1st of April, the Hon. Edward 
K. Valentine, member of Congress from the dis- 
trict of Nebraska, at the request of defendants 
and in his official character, notified the Interior 
Department and the Secretary thereof that Love- 
joy, from drunkenness and dissoluteness and 
negligence, wholly neglected the duties of his 
office, and that it was unsafe for him to have 
possession of the public money. 


(5) That “sometime during the month of June” 
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Peter Schwenk, one of the defendants, and said 
Valentine went in person to Hon. H. M. Teller, 
Secretary of the Interior, and notified him that 
Lovejoy was a common drunkard and neglected 
his duties, and that it was unsafe to allow him 
to receive the public money, and asking his im- 
mediate removal or suspension, and demanded 
that he should not be permitted to receive any 
more public money. 

(6) That it thereupon became the duty of the 
Government to remove or suspend Lovejoy, or 
take such action as would prevent him from re- 
ceiving any more public money. 

(7) That the refusal to take such action was 
a violation of the defendants’ rights. 

(8) That after the Ist April, 1882, Lovejoy 
made no reports of the moneys received and dis- 
bursed by him, and that his failure to do so was 
known to the Government. 

(9) That after1st April, 1882, Lovejoy made no 
deposit with any Government depositary or other 
functionary of moneys received by him as re- 
ceiver, of all which the Government had notice. 
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(10) That it was the duty of the Government 
to remove or suspend Lovejoy. 

(11) That Lovejoy, after Ist of April, 1882, 
took no notice of numerous official letters calling 
on him to send in a report of the moneys received 
by him, and that the Government knew he was 
a defaulter and should have removed him. 

(12) That the money misappropriated by 
Lovejoy wasreceived by him after 1st April, 1882, 
and they believe nearly all of it in October, 
1882. 

(13) That the Department of the Interior re- 
quired defendants to make a written demand for 
Lovejoy’s removal, setting forth the facts, and 
that such demand was made on or about the 12th 
September, 1882. 

(14) That in January, 1883, after Lovejoy’s 
removal, and after a “ complaint” had been made 
against him for misappropriating public money, 
Lovejoy had in his possession all the money he 
had failed to account for; that the warrant for 
his arrest was in the marshal’s hands, and that, 
although the officers of the Government were 
notified of Lovejoy’s whereabouts, they failed 
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and neglected to secure him and the said money, 
and that finally the defendant, Peter Schwenk, 
went to Lovejoy and got from him a large amount 
of said money and deposited the same to the 
credit of the United States as a payment on 
Lovejoy’s account. 

(15) That but for the failure and neglect of 
the Government officials the whole of said mis- 
appropriated money would have been secured ; 
that the defendants have done all they could to 
protect the Government from loss, and that they 
are not liable on their bond for money claimed. 

(16) Defendants deny that the bond in suit is 
their bond; and they deny each and every alle- 
gation of the petition not “specially qualified, 
explained, or admitted” in their answer. 

The answer is sworn to by one of the defend- 
ants, Hugh G. Clark. 

The United States filed a replication putting 
the answer in issue (R., p. 10). 

The case was tried at the November term, 
1884, and on the 22d December, 1884, the jury 
returned a special verdict (R., pp. 12-14). 
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THE SPECIAL VERDICT. 


The jury find that the signatures to the bond 
in suit are the genuine signatures of all the de- 
fendants, and they specially find that the signa- 
ture of the defendant, Thomas W. Means, is 
genuine. They find that it does not appear 
when or by whom the alterations in the bond 
were made, and that the names of persons and 
places erased in the body of the bond “ consist 
only of the names and persons that had been re- 
peated and twice written in the body of the bond.” 

They find that the name of C. E. Lovejoy, 
appearing as one of the witnesses, is a forgery. 

They find that the knowledge of Lovejoy’s 
conduct ‘‘was first brought home” to the Presi- 
dent on or after 30th September, 1882, and that 
the President removed Lovejoy on the 9th Octo- 
ber, 1882; and that the sureties in January, 
1882, notified the Secretary of the Interior that 
Lovejoy was neglecting his duties, and was 
carrying on his person large sums of Govern- 
ment money at places remote from his office, and 
was not depositing or transmitting the same as 
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required by law; and that they urged the Sec- 
retary to cause Lovejoy’s removal or suspension, 
or take some steps to relieve them from further 
liability as his sureties. 

They find that plaintiff, on 27th May, 28th 
June, 10th August, and at other times, demanded 
that Lovejoy should send in his weekly, monthly, 
and quarterly accounts and reports of moneys 
received and unaccounted for. 

They find that if upon the said facts the law 
is with the plaintiff, he is entitled to recover 
$12,937.34. 

JUDGMENT. 


On the 6th January, 1885, the court entered 
judgment on the verdict for the whole amount 
named therein and costs (Rec., pp. 14, 15). 

The validity of this judgment is drawn in 


question by this writ of error. 


ERRORS ASSIGNED. 


There are six assignments of error in the 
record (pp. 23, 24). 
The first one relates to the constitution of the 


jury. 
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Owing to the fact that there was a jury out 
deliberating in a previous case, and that some 
of the regular panel had been excused by the 
court, there were only seven jurors of the regular 
panel left when this case was called for trial, and 
these seven, owing to challenges on both sides, 
were reduced to three. ‘To make up a jury, then, 
the court directed the marshal to summon addi- 
tional persons from the qualified electors of the 
State (R., pp. 15, 16). 

This assignment of error is made in the face 
of section 804, Revised Statutes, which is as fol- 
lows: 

When, from challenges or otherwise, there is not a petit jury 
to determine any civil or criminal cause, the marsial or his 
deputy shall, by order of the court in which such defeet of 
jurors happens, return jurymen from the by-standers sufficient 
to complete the panel; aud when the marshal or his deputy is 
disqualified as aforesaid, jurors may be so returned by such 


disinterested person as the court may appoint, and such person 
shall be sworn, as provided in the preceding section. 


Notwithstanding this section empowers the 
marshal to summon persons from the bystanders 
to make up a petit jury when “ from challenges 
or otherwise” it is ‘necessary, it is said that the 
law does not cover a case where the defect in 
the regular panel has been caused by the act of 


10 


the court in excusing persons belonging to it, be- 

cause to give it such a sense would enable a 

court to evade the requirement that jurors shall 

be drawn from the box by the clerk, and, as in 

this case, enable the marshal to put ten residents 
of the same place on the jury. 


But the counsel who raises this point seems to 
forget that it is not to be presumed in this court 
that a judge holding a commission from the 
United States would abuse his power in the way 
suggested. 


But the argument that power may be abused, 
is of no weight whatever in construing constitu- 
tions or laws, as a reason for refusing to give the 
language used in them its fair meaning. It is 
man’s nature to abuse power sometimes; but, 
nevertheless, the necessity for government de- 
mands that power should be conferred, and that 
society should take the risk of its being occa- 
sionally perverted by falling into bad hands. 


It is hardly necessary, then, to expend argu- 
ment upon an objection of this kind. 


The next three assignments of error are that the 
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court ‘‘upon its own motion” instructed the jury 
as to the alleged forgery of the name of Thomas 
W. Means, as surety, and “the legal effect of 
such alleged forged signature,” and as to the al- 
leged erasures, interlineations and additions made 
to the bond after most of the sureties had exe- 
cuted it, and that the court had so instructed the 
jury as to give them to understand the court’s 
opinion upon the facts in issue, ‘thereby tending 
to influence their action in favor of the defend- 
ant in error.” 

We will take up this last assignment first. 

According to the bill of exceptions (R., p. 16), 
there was evidence tending to show that Means’s 
signature was not genuine. 

It is true the court did comment to the jury 
on the character of this evidence, telling them 
they might “have some difficulty in finding that 
it was a forgery,” and then pointing out to them 
some features of the testimony, and saying that, 
as it appeared to the court, they could not have 
much difficulty in “coming to a correct con- 


clusion.” 


1? 
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But to this was added the following observa- 
tion of the court: ‘‘ Of course it is not my place to 
express an opinion, or say whether or not I think 
it [the signature] is genuine. All I say is, that 
you must examine the matter carefully and fully, 
and weigh all the testimony that bears on the 
‘subject, and if you can say that his signature is 
a forgery, it is for you to do so.” (Rec., p. 16.) 

Now, this court has said, time and again, that 
a judge may do what this judge did without the 
slightest impropriety—that he may “aid the 
jury by explaining and commenting upon the 
testimony, and even giving them his opinion upon 
questions of fact, provided only he submits those 
questions to their consideration.” 


U.S. v. Reading Railroad (123 U.S. R., 114.) 
Vicksburg, etc., R. R. v. Putnam (118 i, 
153). 
St. Louis, etc., R’lway v. Vickers (122 tb , 360). 
Rucker v. Wheeler (127. ib., 93). 
The cases cited also furnish a conclusive an- 


swer to the second and third assignments of error, 
namely, that the judge instructed the jury of his 
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own motion. This court has laid down that it is 
entirely discretionary with a judge to charge the 
jury both as to the law and the facts in submit- 
ting a case to them, and that a State law for- 
bidding judges to express any opinion on the 
facts does not deprive the federal judges of that 
power (Vicksburg R. R. Co. v. Putnam, supra). 
It is plain, then, that the second and third assign- 
ments are as destitute of support as the fourth. 

As to what the judge said to the jury about 
the alterations in the bond, other than the al- 
leged forgery of Means’s name, it is unnecessary 
to discuss it, because, supposing them all to have 
been made by the Government, they were not of 
a kind to impair the obligation, in any way. 

The fifth assignment of error is that it was 
error to enter judgment for the United States on 
the special verdict. 

As we have seen (supra), the jury find that 
every signature to the bond is genuine, which effect- 
ually disposes of every question that rested on 
the supposition that the name of Thomas W 
Means was forged. 
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They find that the names erased in the body 
of the bond were the names of persons “that had 
been repeated and twice written inthe body of the bond,” 
and, we may add, that these persons were parties 
to the bond, as appears by the verdict itself. 

Surely there is nothing in this part of the ver- 
- dict to have warranted the court in withholding 
judgment from the plaintiff. The alterations were 
entirely immaterial, and, being immaterial, did 
not impair the bond. 

Smith v. United States, 2 Wall. 219. 

Mersman v. Werges, 112 U. S8., 139. 

Angle v. N. W. Mut. L. Ins. Co., 92 
U.5S., 330. 

These cases establish that it is only alterations 
that change the contract in some material par- 
ticular that can invalidate it. 

The same may be said of the sixth finding, 
namely, that the signature of C. E. Lovejoy, one 
of the witnesses to the bond, was a forgery. The 
signature of Lovejoy was not at all essential to 
the validity of the bond, and its presence or ab- 
sence at any stage of the transaction was of no 
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consequence whatever. It can hardly be neces- 
sary, then, to do more than say that the forgery 
of Lovejoy’s name was an immaterial alteration, 
supposing that one who puts his riame on a bond 
as a witness can be said to be in any sense a party 
to the obligation. 

But it must be remembered that the jury say, 
as to all these alterations, that neither the time 
when they were made nor by what hand they 
were made was shown. 

But the point as to the alterations and that as 
to imputed negligence, both of which are covered 
by findings in the special verdict, seem to be 
abandoned by the counsel for the plaintiffs in 
error. 

Certainly, however, it is not necessary to argue 
that even a surety can derive no advantage over 
the Government from the negligence of the latter’s 
officials. It is unnecessary to do more than re- 
fer to the latest case on this subject, Robertson 
v. Sichel (127 U.58., 507). 

As to that part of the answer which amounts 
to the plea of non est factum, we presume that none 
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of the defendants but him who swore to the an- 
swer could make a defense of that description 
under section 957 Revised Statutes, which would 
seem to require the defense of non est factum to 
be made under a plea sworn to by the party 
urging that defense. 

It is respectfully submitted that the judgment 
should be affirmed. 


Wm. A. Maovry, 
. Assistant Attorney-General. 
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1 Unitep STATEs OF AMERICA: 


The President of the United States to the honorable the judges 
of the supreme court of the State of Georgia, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a pleawhich is in the said supreme court, before you 
or some of you, being the highest court of law or equity of the 
said Statein which a decision could be had in the said suit between 
The Georgia Railroad and Banking Company, plaintiff in error, and 
James M. Smith, Campbell Wallace, and Leander N.-Trammell, 
railroad commissioners of Georgia, and Clifford Anderson, attorney 
general of Georgia, defendants in error, wherein was drawn in 
question the validity of a statute of the State of Georgia on the 
ground of its being repugnant to the Constitution and laws of the 
United States, and the decision was in favor of such its validity, a 
manifest error hath happened, to the great damage of the said The 
Georgia Railroad and Sonkion Company, as by its complaint ap- 
pears, we, being willing that error, if any hath been, should be duly 
corrected and full and speedy justice done to the parties aforesaid 
al in this behalf, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning the 
same, to the Supreme Court of the United States, together with 
this writ, so that you have the same at Washington on the second 
Monday in October next, in the said Supreme Court to be then and 
there held, that, the record and proceedings aforesaid being inspected, 
the said Supreme Court may cause further to be done therein to 
correct that error what of right and according to the laws and cus- 

toms of the United States should be done. 
2 Witness the Honorable Morrison R. Waite, Chief Justice of 
the said Supreme Court, the 26th day of June, in the year of 
our Lord one thousand eight hundred and eighty-five. 
[Seal U. 8. Circuit Court, N. D. Georgia. ] 
A. E. BUCK, 


Clerk U. S. Oireuit Court, N. Dist. of Ga. 


SuPREME Court Room, 
ATLANTA, GA., June 26, 1885 


The above and foregoing writ of error allowed. 
JAMES JACKSON, 
Chief Justice of Supreme Court of Georgva. 


3 [Endorsed:] The Ga. R. R. & B’k’g Co. vs. Jas. M. Smith 
' et al., railroad com’rs. Writ of error. Filed in office Aug. 3, 
— 1885. Z. D. Harrison, cl’k 8S. C. Ga. 


+ United States of America to James M. Smith, Campbell Wal- 

lace, and Leander N. Trammell, railroad commissioners of 

Georgia, and Clifford Anderson, attorney general of Georgia, 
Greeting: 

You are hereby cited and admonished to be and appear at a 

supreme court of the United States to be holden at Washington on 
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second Monday of October next, pursuant to a writ of error filed in 
the clerk’s office of the supreme court of the State of Georgia, wherein 
the Georgia Railroad and Banking Company is plaintiff and you 
are defendants in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not be corrected 
and speedy justice should not be done to the parties in that behalf. 

Witness the Honorable James Jackson, chief justice of the supreme 
court of Georgia, this 27th day of June, in the year of our Lord one 


thousand eight hundred and eighty-five. 
: JAMES JACKSON, 
Chief Justice Supreme Court of Georgia. 


5 [ Endorsed :] Filed in office Aug. 3d, 1885. Z. D. Harrison, 
el’k S.C. Ga. The Ga. R. R. & B’k’g Co. vs. Jas. M. Smith, 
et al., railroad com’rs. Citation. 


Service of a copy of the within citation acknowledged this 18th 
day of July, 1885 (not waiving any right of exception to this cita- 
tion or the writ of error to which it relates, or any other exception 
which def’ts in error can legally take in said case). 

CLIFFORD ANDERSON, 
Of Counsel for Def’ts in Error. 


6 STATE OF GEORGIA: 


To the Honorable James Jackson, chief justice of the supreme 
court of Georgia: 

The petition of the Georgia Railroad and Banking Company, a 
corporation existing under the laws of said State, respectfully» 
sheweth— 

That at the September term, 1883, of the supreme court of Georgia 
there came on to be heard the cause of your petitioner and William 
O. Wadley, as executor of William M. Wadley, deceased, plaintiffs 
in error, against James M. Smith, Campbell Wallace, Leander N. 
Trammell, railroad commissioners of Georgia, and Clifford Ander- 
son, attorney general of Georgia, defendants in error. 

That said cause had originated in a bill in equity for injunction 
and relief, praying that said commissioners and attorney general 
might be restrained from enforcing against complainants the pro- 

visions of an act of the General Assembly of said State entitled 
7 “An act to provide for the regulation of railroad freight and 

passenger tariffs in this State, to prevent unjust discrimina- 
tion and extortion in the rates charged for transportation of passen- 
gers and freights, and to prohibit railroad companies, corporations 
and lessees in this State, from charging other than just and reason- 
able rates, and to punish the same, and prescribe a mode of proced- 
ure and rules of evidence in relation thereto; and to appoint com- 
missioners, and to prescribe their powers and duties in relation to 
the same.” 

That said injunction was sought on the ground that said act was 
null and void, so far as it was in conflict with the charter of your 
petitioner, inasmuch as it was an act impairing the obligation of a 
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contract, and therefore a violation of the first paragraph of the tenth 
section of the first article of the Constitution of the United States. 
That said bill was filed in the superior court of Fulton 
8 county, in said State, which said court by its order sustained a 
general demurrer to said bill and rendered a judgment sus- 
taining the validity of the said statute as not being repugnant to the 
said Constitution, and dismissed the bill. 

Thereupon your petitioner brought the aforesaid decision of the 
superior court of Fulton county to said supreme court of Georgia, 
which is the highest court of law and equity in said State wherein 
a decision could be had in said cause. 

That on the 9th day of February, 1884, the said supreme court 
rendered its decision affirming the decision of the court below and 
sustaining the validity of the said statute of the State of Georgia as 
not being repugnant to the Constitution and laws of the United 
States. 

Your petitioner further shows that it has been greatly damaged 
by the said decision, and prays your honor to allow a writ of error 

to the Supreme Court of the United States and the proper 
9 citation thereon, to the end that the errors of such decision, 
if any there have been, may be duly corrected. 


JOS. B. CUMMING, 
A. R. LAWTON, 
Petitioners’ Solicitors. 


10 Unirep Srates or America, State of Georgia: 


Know all men bv these presents that we, The Georgia Railroad 
and Banking Company, principal, and C. H. Phinizy and J. W. 
Green, as sureties, are held and firmly bound unto James M. Smith, 
Campbell Wallace, and Leander N. Trammell, railroad commis- 
sioners of Georgia, and Clifford Anderson, attorney general of Geor- 
gia, in the sum of one thousand ;%; dollars, to be paid to said 
obligees or their successors in office; to which payment, well and 
truly to be made and done, we hereby bind ourselves and successors, 
our heirs, executors, and administrators, jointly and severally, firmly 
by these presents. Sealed with the corporate seal of said The Georgia 
Railroad and Banking Company, affixed by authority of a resolu- 
tion of the board of directors of that company, and with the indi- 
vidual seals of the sureties, and dated the 28th day of , 188-. 

Whereas lately at a term of the supreme court of Georgia, 

11 in a suit depending in said court between the said The 
Georgia Railroad and Banking Company, plaintiff in error, 

and James M. Smith, Campbell Wallace, and Leander N. Tram- 
mell, railroad commissioners of Georgia, and Clifford Anderson, 
attorney-general of Georgia, defendants in error, judgment was ren- 
dered against the said The Georgia Railroad and Banking Com- 
pany, — having obtained a writ of error to said supreme court and 
filed a copy thereof in the clerk’s office of said court to reverse the 
judgment in the aforesaid suit, and a citation issued to the said 
James M. Smith, Campbell Wa!lace, and Leander N, Trammell, rail- 
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road commissioners of Georgia, and Clifford Anderson, attorney 
general of Georgia, citing and admonishing them to be and appear 
at a Supreme Court of the United States to be holden at Washing- 
ton the second Monday of October next: 
Now, the condition of the above obligation is such that if 
12 the said Georgia Railroad and Banking Company shall pros- 
ecute said writ of error to effect and answer all damage and 
costs if it shall fail to make its plea good, then the above obligation 
to be void; else to remain in full force and virtue. 
THE GEORGIA R. R. & G. 
B’K’G COMP’Y, 
by C. H. PHINIZY, President. 
C. H. PHINIZY. 
J. W. GREEN. [h. s.] 


Signed, sealed, and delivered in presence of— 
T. H. NEWBERRY. 
Attest : HENRY C. GOODRICH, 
Notary Public, Richmond Co., Ga. 


Personally appeared C. H. Phinizy and J. W. Green, who each 
for himself makes oath and says that he is surety on the within 
bond ; that his signature thereto is his own proper handwriting, 
and that he is worth the amount of one thousand dollars over and 

above all his debts, liabilities, and contracts, and the amount 
13 of homestead and personalty exemptions allowed by law. 
C. H. PHINIZY. 
J. W. GREEN. 


Sworn to before me this 27th day of June, 1885, in Richmond 


Co., Ga. 
HENRY C. GOODRICH, 
Notary Public, Richmond Co., Ga. 


The above and foregoing bond examined and approved by me 
this 29th day of June, 1885. 
JAMES JACKSON, 
Chief Justice Supreme Court of Georgia. 


13} (Index omitted.) 
14 Original Bill. 


STATE OF GeorGIA, Fulton County : 


To the honorable George Hillyer, judge of the superior court of 
said county, holding and exercising jurisdiction in equity : 
The bill ofcomplaint of the Georgia Railroad and Banking Company, 
a corporation existing under the laws of said State, and of William O. 
Wadley executor of William M. Wadley, against James M. Smith, 
Campbell Wallace, and Leander N. Trammell, composing the rail- 


road commission of the State of Georgia, and Clifford Anderson, at- 
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torney general of the State of Georgia, the official residences of said 
Smith, Wallace, and Trammell being tn said county of Fulton, and 
the actual residence of said Anderson being in the county of Bibb, in 
said State, and of the said Smith being in the county of Muscogee, 
and of the said Trammell in the county of Whitfield, in said State. 

Humbly complaining,show unto your honor your orators that your 

orator, The Georgia Railroad and Banking Company, was in- 
144 corporated by a public act of the Legislature of Georgia, as- 

sented to December 27, 1883, under the name of the Georgia 
railroad, with the power to construct a railroad or railroads as in 
said act set forth; that by an act of the Legislature of Georgia ap- 
proved December 18, 1835, amendments ‘were made to the charter 
of your orator, The Georgia Railroad and Banking Company, by one 
of which the name and style of your said orator was changed from 
the Georgia railroad to its present name and style, the Georgia 
Railroad and Banking Company; that by the twelfth section of 
said mentioned act it was provided as follows: The said Georgia 
Railroad Company shall at all times have the exclusive right of 
transportation or conveyance of persons, merchandise, and produce 
over the railroad and railroads to be by them constructed while they 
see fit to exercise the exclusive right: Provided, That the charge of. 

transportation or conveyance shall not exceed fifty cents per 
15 hundred pounds on heavy articles and ten cents per cubic 

foot on articles of measurement for every one hundred miles, 
and five cents per mile for every passenger 

Provided always, That the said company may, when they see fit, 
rent or farm out all or any part of their said exclusive right of 
transportation or conveyance of persons on the railroad or railroads, 
with the privilege to any individual or individuals or other com- 
pany and for such term as may be agreed upon, subject to the rates 
above mentioned. 

Your orators further show that in pursuance of the authority’ 
granted in said twelfth section of the first-named act of the Legisla- 
ture a certain deed of lease was made and executed between your 
orator, The Georgia Railroad and Banking Company, and William 
M. Wadley the seventh day of May, eighteen hundred and eighty- 
one, by which your orator, The Georgia Railroad and Banking Com- 
pany, rented and farmed out to William M. Wadley its right of car- 

riage and transportation of persons and property for a term 
16 of ninety-nine years. Said deed of lease is annexed hereunto 

as Exhibit “A” and the usual leave of reference — thereto 
prayed. Your orators further show that by virtue of said first-men- 
tioned act of the Legislature and of said deed of lease there exists at 
the time of filing of this bill the following legal status of your ora- 
tor: Your orator, The Georgia Railroad and Banking Company, 
owns the right in perpituity to transport persons and property on 
its line of railroads and to charge fare from every passenger not ex- 
ceeding five cents per mile, and freight for property at the rate not 
exceeding fifty cents per hundred pounds for heavy articles and ten 
cents per cubic foot for articles of measurement for every one hun- 
dred miles. Your orator, William O. Wadley, as executor of 
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William M. Wadley, at present enjoys that right and will 
enjoy it for the term limited in said deed of lease, unless 
it is sooner surrendered or forfeited. Notwithstanding — said 

deed ‘of lease, your orator, The Georgia Railroad and 
17 Banking Company, remains liable to the public and to those 

whose persons and ‘property are transported over the leased 
railroads for any breach or failure of duty in and about the opera- 
tion and management of said railroads, and might incur, as well as 
your orator, William O. Wadley, as executor of William M. Wadley, 
the penalties hereinafter mentioned. Your orators further show 
that the Legislature of the State of Georgia passed an act, which 
was approved the 14th day of October, 1879, and is entitled “An 
act to provide for the regulation of railroad freight and passenger 
tariffs in this State,” to prevent unjust discrimination and extur- 
tion in the rates charged for transportation of passengers and freight 
and to prohibit railroad companies, corporations, and lessees in this 
State from charging other thon just and reasonable rates, and to 
furnish the same and prescribe a mode of proceedure and rules of 

evidence in relation thereto, and to appoint commissioners 
18 and to prescribe their powers and duties in re'ation to the 

same; that in pursuance of this act a board of commissioners 
was constituted, designated the railroad commission, composed of 
three members, which three members were at first James M. Smith, 
Campbell Wallace, and Samuel Barnett, but are now the two first 
named and Leander N. Trammell; that said board have assumed 
and still do assume to prescribe rates of freight and passenger 
tariffs less than the maximum of those prescribed in the twelfth 
section of said charter and to make them binding on your orators. 


Your orators further show that they have always acquiesced in the - 


requirements of said board, but they have from time to time hoped 
that the legal rights to be hereinafter stated of your orators would 
‘be recognised by said commissioners and the oppressions of your 
orators cause; but your orators show that,so far from this just 
expectation being realized, said commission have recently, to 
19 wit, the 27th day of October, 1882, by an instrument known 
as circular No. 3l,a copy of which, marked Exhibit B, is 
hereunto annexed, and the usual leave of reference prayed, pre- 
scribed rules of freight, which are far below the rates which your 
orators are allowed by the twelfth section of said eharter to charge, 
wherefore your orators bring this their bill of complaint and say: 
1. That said circular No. 31 is not legal and binding under para- 
graph one of section two of article four of the constitution of the 
State of Georgia; the power and authority are confined and the duty 
is imposed upon the General Assembly to regulate freight and pas- 
senger tariffs; and the act of Oct. 14th, 1879, is unconstitutional and 
void, as being an attempt to delegate legislative powers to said rail- 
road comniission., 
2. Said act is unconstitutional, null, and void, because in conflict 
with paragraph nine, article first, of the constitution of the State of 
Georgia, which forbids the imposing of excessive or the in- 
20 . flicting of unusual punishments. 
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3. The charter of your orator, the Georgia Railroad and Bank- 
ing Company, is a contract between the State and your said 
orator. By said contract your orators have the right to charge any 
and of passenger tariffs not exceeding those limited in said twelfth 
section of said charter. Said act of the Legislature of October 14th, 
1879, and said circular No. 31, issued in pursuance of said act, for- 
bid your orators, under heavy penalties, from charging the rates 
allowed by said contract. 

Wherefore said act of the Legislature is, by virtue of paragraph 1, 
section 10 of article 1 of the Constitution of the United States, which 
prohibits a State from passing any law impa-ring the obligations of 
a contract, unconstitutional, null, and void. Your orators aver as 
the grounds upon which they can come into a court of equity and 
seek the relief hereinafter specifically prayed: 

Ist. That said act of October 14th, 1879, fixes a penalty of | 
21 not less than one thousand dollars and not more than five 
thousand dollars for each violation of the rules of said com- 
mission, and your orators, while believing in good faith that they 
are not bound to obey said rules, cannot afford, in advance of the 
certain and judicial ascertainment and decision of their rights, to 
act upon such belief, however honestly entertained, when the pen- 
alty of an honest mistake would be crushing and ruinous to your 
orators. 

2nd. That said act of October 14th, 1879, and said rules of the 
commission subject your orators to a multiplicity of suits, by which 
your orators would be greatly harrassed, and in making good their 
defense to which they would be subjected to great expense. 

3rd. Your orators can have no adequate relief, save by the writ 
of injunction restraining said commission and said attorney general 
as hereafter specifically prayed. Your orators pray that— 

Ist. Said act of October 14th, 1879, be declared to be null and 

void. 
22 2nd. That said act be declared to be in operation against 
your orators. 

3nd. That said commission be perpetually enjoined from prescrib- 
ing rates of fare and freight over said the Georgia railroad and its 
branches or in any manner-enforcing the provisions of said act of 
Oct. 14th, 1879, and specially said circular No. 31. 

4. That the attorney general be restrained from instituting any 
suit of any sort against your orators or either of them for the pur- 
pose of enforcing the provisions of said act. 

5. That your orators may have such other and further relief as 
the nature of the case may require and to your honor may seem 
meet. 

To this end your orators pray not only the State’s writ of injunc- 
tion directed to said commissioners and said attorney general, re- 
straining them and each of them as hereinbefore prayed, but also 
the writ of subpcena to be directed to each and every one of them 

requiring them and every one of them, on a day — be herein 
23 fixed and under a penalty to be therein limited, to be and 
appear before your mee. in this honorable court, there full, 


8 THE GEORGIA RAILROAD AND BANKING CO. VS. 


true, and perfect answers to make to the matter herein set forth and 
to stand to and abide the order and decree of this honorable court. 
JOS. B. CUMMINGS, 
A. R. LAWTON, 
Comp’ts’ Solicitors. 


Exureit A. 


Lease. 


The Georgia Railroad and Banking Company to William M. Wadley, 
May 7, 1881. 


Joseph B Cumming, attorney of the Ga. R. R. Banking Co.; Alex- 
ander R. Lawton, attorney of William M. Wadley. 


24 Lease. 
The Georgia Railroad and Banking Company to William M. Wadley, 


GEORGIA: 


This indenture, made this seventh day of May, anno Domini one 
thousand eight hundred and eighty-one, between the Georgia Rail- 
road and Banking Company, a corporation under the laws of said 
State, party of the first part, and Wm. M. Wadley, of Monroe county, 
in said State, party of the second part, witnesseth: That the party 
of the first part, in conformity with the provisions of its charter and 
acting in this behalf in pursuance of a resolution of its board of 
directors, regularly convened the twelfth day of April, in the year 
one thousand eight hundred and eighty-one, for and in considera- 

tion of the covenants, conditions, and agreements hereinafter. 
25 set forth on the part of said party of the second part: 

Hath rented and farmed out to said party of the second part 
and his assigns, and does by these presents rent and farm out to said 
party of the second part and his assigns, for the full term of ninety- 
nine years from the first day of April, one thousand eight hundred 
and eighty-one: 

All its privileges, general and exclusive, of transporting persons, 
merchandise, produce, and every kind of property whats-ever which 
is or may become the subject of railroad transportation, over the 
lines of railroad owned or controlled by the party of the first part, to 
the full extent, that the party of the first part has and enjoys or is 
now entitled to have and enjoy or may hereafter acquire the right 
to have and enjoy such privileges, and subject to all the obligations 
and duties imposed by its charter in this behalf upon the party of 
the first part. 

And the party of the first part has also rented and farmed out & 
does by these presents rent and farm out to the party of the second 

part for the aforesaid term of ninety-nine years, as the means 
26 of full enjoyment of the privileges hereinbefore rented and 
farmed out, the following property, to wit: 

The Georgia railroad from Augusta to Atlanta and its branches, 
viz., the branch from Barnett to Washington, the branch from Camak 
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to Warrenton, and the branch from Union Point to Athens, with all 
the extensions thereof which inay be made hereafter to other points. 

Also the Macon and Augusta railroad from Warrenton to Macon: 

Together with the rights of way, road-beds, depots, stations, ware- 
houses, elevators, workshops, wells, cisterns, water tanks, and other 
appurtenances of said railroad and branches. 

And the party of the first part also hereby assigns to the party of 
the second part, so far as it can lawfully do so, any right it may 
have to extend any of said railroads or branches. 

And the party of the first part also assigns to the party of the 
second part and his assigns all its rights, claim, interest, and demand 
in, to, and upon the Walton railroad, se tliat the party of the second 

part may have the same right touching the bonds of the 
27 Walton Railroad Company that he has by virtue of these 

presents in reference to the bonds of the Augusta and Port 
Royal railway, as hereinafter provided. 

And the party of the first part also assigns by these presents to the 
party of the second - and his assigns all the right of ownership, 
management, control, and use of the Western Railroad of Alabama 
which the party of the first part now has or is entitled to: Pro- 
vided, That when either branch of the Western Railroad of Ala- 
bama from Opelika into Georgia shall be sold, one-half of the pro- 
ceeds of the sales shall be received by the party of the first —. 

But in consideration that the party of the second part and his 
assigns will thereby lose the free use of the property of the party of 
the first part in the branch so sold, the party of the first part will in 
that event pay to the party of the second part and his assigns interest 
on said half of the proceeds at the same rate that the then bonds of 
the Western Railroad of Alabama, or its successors, may bear at the 

date of payment of the interest of said bonds—that is to say, 
28 if said bonds shall bear eight per cent. interest, that rate of 

interest shall be paid on one-half of the proceeds, and if said 
bonds bear six per cent. interest, then that rate of interest shall 
be paid on one-half the proceeds, and sq from time to time. 

The party of the first part also agrees to assign and transfer to the 
party of the second part and his assigns, for and during said term 
of ninety-nine years, the income of the stock now held by the party 
of the first part in the Atlanta and West Point Railroad Company, 
to wit, four thousand four hundred and nine shares, and in the Rome 
Railroad Company, to wit, fourteen hundred and eighty-nine shares 
and three-eight-s of a share. 

Also to give to the party of the second part and his assigns an irrey- 
ocable power of attorney to vote said stocks, with the restrictions 
hereinafter indicated, as fully as the party of the first part might 
vote them if this agreement had not been made. 

Also to assign and transfer to the said party of the second part and 

his assigns, for and during said term of ninety-nine years, the 
29 income of the stock and of the bonds held by the party of the 
first part in the Port Royal and Augusta Railway Company, 
and to give to the party of the second part and his assigns an irrevo- 
cable power of attorney to vote said stocks and bonds, with the re- 
2—284 
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striction hereinafter indicated, as fully as the party of the first part 
could vote them if,this agreement had not been made. 

But this provision is not to include the claim of the party of the 
first part on the Compress Company of Port Royal, its compress, 
elevator, and other property of said Compress Company. 

And if the said bonds of the Port Royal and Augusta Railway 
Company should be collected at any time by the party of the first 
part, then the party of the first part will pay to the party of the sec- 
ond part and his assigns interest on said collection for and during 
the unexpired period of said term of ninety-nine years at the then 
current legal rate of interest of the State of Georgia, not exceeding 
six per cent. per annum. 

The party of the first part also agrees to deliver to the 

30 party of the second part and his assigns all steel rails which 

have been contracted for by the party of the first part at the 
expense of the party of the first part. 

The party of the first part also agrees to pay the principal and in- 
terest of the bonds of the party of the first part and of the Macon 
and Augusta Railroad Company: Provided, That nothing herein 
contained shall be construed as impairing or in any way affecting 
the right of the party of the first part to renew any of said bonds. 

And the party of the first part also agrees to pay the taxes which 
may be payable under the charter of the party of the first part on the 
rental hereinafter stipulated, or on so much thereof as may be taxa- 
ble, and all taxes, if any, which may become by law collectable from 
the party of the first part on the shares of its stock in the hands of 
its shareholders; but all other taxes which may be payable on the 
property and franchises, which or the control, use, or enjoyment of 

which is hereby rented, farmed out, assigned, or transferred — 
31 to the party of the second part and his assigns, shall be paid 

by the party of the second part and his assigns. This indenture 
is not to affect the ownership, use, and enjoyment of the party of the 
first part as to all the cash, notes, claims, demands, rights, and credits 
owned by the party of the first part on the first day of April, eight- 
een hundred and eighty-one. 

The banking-house privileges and banking business of the party 
of the first part are nowise affected by this indenture. 

The lands, houses, and tenements belonging to the party of the 
first part, other than its elevator and appurtenances in the city of 
Augusta, not necessary or used for railroad purposes, are not affected 
by this indenture, and contracts relating to such houses, lands, and 
tenements made before the date of these presents, although not yet 
executed, shall not be affected by this agreement, but may be car- 
ried out by the party of the first part. All contracts now existing 
between the party of the first part and other railroad companies, 
except as otherwise and hereinbefore provided, shall be carried out 

by the party of the second part and his assigns: Provided, 
32 That the party of the meme geass and his assigns shall have 

the same right to modify, change, or abrogate said contracts 
which the party of the first part now has. 

In consideration of the things hereinbefore agreed to be done by 
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the party of the first part, the party of the second part hereby cov- 
enants for himself and his assigns to pay to the party of the first 
part the sum of six hundred thousand dollars annually for the full 
term of ninety-nine years in two semi-annual payments of three 
hundred thousand dollars each, the first of said semi-annual pay- 
ments to be made on the first day of October, eighteen hundred and 
eighty-one, and the others on the first days of April and October 
thereafter, and said payments to be made in such money as is legal 
tender of the United States at the time of such payments. 

The party of the second part also covenants for himself and his 
assigns to return the property hereinbefore rented, farmed out, and 

assigned to the party of the second part in as good condition 
33 as it is now in, and unimpaired in value—that is to say, the 

railroads and their appurtenances as well adapted to the busi- 
ness of transportation as they now are, and the personal property in 
personal property equal in value and as well adapted to its uses as 
it now is; and all the property substituted for and added to that 
which is hereby rented and farmed out shall be the property of the 
party of the first part to the same extent as the criginal property 
for which it may be substituted or to which it may be added was 
the property of the party of the first part. 

And the party of the second part also covenants for himself and 
his assigns to keep the railroads and their appurtenances and the 
means of transportation in first-class condition of such property, 
and also to indemnify the party of the first part against any dam- 
ages, losses, or liabilities which may be incurred by reason of the 
operating of the railroads the use and control of which are hereby 

granted and farmed out. 
34 The party of the second part also covenants for himself and 

his assigns that he and they will pay the interest demandable 
of the party of the first part on the bonded debt of the Western 
Railroad of Alabama so that said indebtedness shall never be in- 
creased, and at the termination, for any cause, of this agreement to 
return the property which the party of the first part has in said rail- 
road without any greater encumbrance thereof than it now bears. 

But the party of the first part will consent to the organization of 
the owners of the Western Railroad of Alabama into a corporation 
and to the issue by said corporation of bonds to renew bonds ma- 
turing from time to time for which the said railroad of Alabama is 
liable, which said bonds the party of the first part hereby agrees to 
endorse or guarantee to the same extent that it is now bound for the 
bonds of the Western Railroad of Alabama: Provided, That said 

incorporation shall not impair the beneficial ownership of 
30 said railroad by the party of the first part: and 
Provided further, That the aggregate amount of bonded 
indebtedness of said railroad and the rate of interest thereon shall 
not be increased to an amount and rate exceeding the present 
amount of bonds and present rate of interest. 

The party of the second parts also covenants for himself and his 
assigns that the privileges of free passage to the stockholders and 
directors of the Georgia Railroad and Banking Company shall be 
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continued to the same extent as they are now enjoyed by stockholders 
and directors, respectively, according to the present usages of said 
company. 

The party of the second part also covenants for himself and his 
assigns that he and they shall have no power to encumber, or to 
assist in encumbering, or to permit to be encumbered, the property 
or stocks passing into the control of the party of the second part by 
virtue of this indenture to the full extent that the said party has 

control, except the Western Railroad of Alabama, as herein- 

36 before provided, and that he and they will not for such pur- 

pose vote any of the stocks or bonds of the corporations the 

wer of voting which is hereinbefore given, and that the irrevoca- 

ble powers of attorney hereinbefore stipulated to be given may be 
restricted on their face in this respect. 

Thé party of the second part also covenants for himself and his as- 
signs that the party of the first part shall have the right to enter upon 

E and inspect the railroads hereinbefore mentioned and appurtenances, 
including the rolling stock used on the same, by persons selected by 
the party of the first part, as often as the party of the first part may 
think proper. 

The party of the first part reserves the right, in addition to all 
other remedies now usual or hereafter to become usual in the law, 
to enter upon and resume possession and enjoyment of all its prop- 
erty for the breach of any of the covenants or agreements of tliis 


indenture. 
At the termination for any cause of this lease all necessary 
37 and proper betterments which shall have been made by the 


party of the second part or his assigns shall be paid for at: 
their then fair value by the party of the first part: 

Provided, always, That nothing herein contained shall be construed 
as giving or attempting to give to the party of the second part or 
his assigns the right to do or omit any act or thing the doing or 
omission of which would furnish a ground for forfeiture of the 
charter of the party of the first part, and all such acts and omissions 
are hereby declared to be contrary to the terms and spirit of this 
indenture and void. 

In order to guarantee the performance of the agreements and cov- 
enants hereinbefore made by the party of the second part said party 
of the second part further covenants for himself and his assigns to 
deposit in ih place and in such manner as the president of the 
party of the first part may designate one million dollars in bonds of 
the United States or in other bonds of equal value, said deposit to 
be kept up to the clear market value of one million dollars, pro- 

vided the party of the second part and his assigns shall have 
38 the privilege of collecting for his or their own benefit the 

income of said bonds and of changing the kind of bonds 
from time to time and of substituting for bonds other and different 
security, provided such other and different security be first approved 
by the party of the first part. 

And the party of the second part also covenants for himself and 
his assigns that his and their legal rights and privileges under this 
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indenture shall be so preserved by him that the deposit of one mil- 
lion dollars of security for the due and faithful performance of the 
terms and conditions of this indenture shall remain and continue so 
subject during the entire term of the lease without impediment or 
einbarrassment growing out of distribution or want of representa- 
tion of the estate of the party of the second part or of any of his 
assigns, and that it is the true intent and meaning of these presents 
that said deposit of security shall at all times remain as a guaranty 

for the covenants of this indenture and liable to any proceed- 
39 ings at law or in equity to enforce the rights of the party of 

the first part without let, hindrance, or delay on account of 
death of the party of the second part of any of his assigns, testate 
or intestate, and that death of the party of the second or any of his 
assigns, testate or intestate, and the failure of legal representation of 
his or their estate for any period whatsoever shall be no excuse for 
the non-performance of any of the covenants or agreements of the 
party of the second part. 

It is agreed that within sixty days from the date of these presents 
a full and complete inventory of all the property delivered under 
this agreement, showing its character, condition, and value, shall. 
be made by two disinterested experts and annexed to this indenture 
as a part thereof, said inventory to be made at the joint expense of 
the parties of the first and second parts. 
In witness whereof the party of the first part has caused its presi- 

dent to sign these presents and — its corporate’seal the day and 

40) year first above-written. 
In duplicate. 
THE GEORGIA R. R. AND 
BANKING CO., 
[CORPORATE SEAL. | By C. H. PHINIZY, Pres’t. 
WM M. WADLEY. [t. s.] 


Signed, sealed, and delivered in presence of— 
A. R. LAWTON. 
JOS. B. CUMMING. 
HENRY C. GOODRICH, 
Notary Public, Richmond Co., Ga. 


GrorGIA, Richmond County : 


Recorded in clerk’s office, superior court of said county, Book K 
K K, folios 711, 712, 713, 714, 715, and 716, May 26th, 1881. 
WM. E. KEENER, 
Deputy Clerk Superior Court, R. C., Ga. 
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41 Exurpsirt “ B.” 
Circular No. 31. 


OFFICE OF THE RAILROAD CoMMISSION, 
ATLANTA, GA., October 27th, 1882. 


1. Column J (cotton) of the commissioners’ standard freight tariff 
now in use, viz: 


re 10; 20] 30] 40] 50] 60! 70} 801 901100] 110] 120] 130] 140] 150] 160 
Class J. Cents............] 12] 14] 16] 18] 20] 22] 24] 26] 28] 30] 31] 32] 33] 34] 35] 35 
en 170 | 180 | 190 | 200 | 210 | 220 | 230 | 240 | 240 | 260 | 270 | 280 | 200 | 300 | 310 
Class J. Cents............] 36] 36] 37] 37] 38] 38] 39] 39] 40] 40] 41] 41] 42] 43] 43 
Distances .................... | 320 | 330 | 340 | 350 | 360 | 370 | 380 | 390 | 400 | 410 | 490 | 430 | 440 | 450 | 460 
Class J. Cents............] 43] 44] 44] 45} 45] 45] 47] 47] 47] 48] 48 “ 49; 49] 49 


Is hereby repealed. 


The following is adopted as the column for class J (cotton) in the 
commissioners’ standard freight tariff: 


Distances eed 1] 2] 30] 401 5O!| GI! FO! BOT 90} 100] L110} 120] 1301] 140] 1501] 160 
Cla-s J. Cents...........] 10] 12] 15] I7] 19] 21] 22] 23] 24] 25] 26] 27] 28] 2ol sol si 
i aie | 170 180 | 190 | 200 | 210 | 220 | 230 | 240 | 250 | 260 | 270 “al as 300 | 310 
Class J. Cents............j 32] 33] 34] 35] 36] 37] 38] 39] 40] 41] 42] 43] 44] 45] 4 
Distances .................... | 320 133013401350 360] 3701 3801 390 | 400 | 410 | 420 | 430 | 440] 450 | 460 
Class J. Cents............] 47] 481 49 50 51] 52] 53] 541] 55] 661 57] 58] 59] 59 | 
r : : : 
42 The percentage now allowed certain railroads on cotton are 


continued in force and are applicable to the standard column 
J as adopted by this circular. In estimating cotton rates, when ad- 
ditional percentages are allowed, in cases where fractions of cents 
occur the nearest half cent may be used. 
CAMPBELL WALLACE, 
Chairman pro tem. 
R. A. BACON, Secretary. 


STATE OF GEORGIA, Richmond County: 


You, Charles H. Phinizy, do swear that you are the president of 
the Georgia Railroad and Banking Company, one of the complain- 
ants in the foregoing bill; that what is contained in said bill, so far 
as it concerns the act and deed of said complainant, is true of your 
own knowledge, and what relates to the act of any other person you 


believe to be true. 
C. H. PHINIZY. 


Sworn to and subscribed before me this 23rd day of November, 


1882. 
F. E. FLEMING, 
Not. Pub., R. Co., Ga. 
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STaTE oF GroratA, Richmond County : 


43 You, John W. Green, do swear that you are the general 

manager of the Georgia railroad, and that as such you are 
the agent and attorney-in-fact of the lessee of the Georgia railroad 
and its branches, and that what is contained in the foregoing bill, 
so far as concerns the act or deed of the lessee, is true, and that re- 
lates to the act or deed of any other person you believe to be true. 


JOHN W. GREEN. 


Sworn to and subscribed before me this 24th day of November, 


1882. 
W. T. RICHARDS, 
N. P., Richmond Co. 


Order to Show Cause. 


. Art CoamBers, Nov. 24, 1882. 


Let this bill be filed in the office of the clerk of the superior court 
of Fulton county, and duly served with the order upon the defend- 
ants. The defendants will show cause, if any they have, before me 
at the court-house of Richmond county, on the 20th December next, 
at 10 o’clock a. m., why the writ of injunction should not issue as 

prayed for. In the meantime tlhe railroad commission is 
44 restrained from enforcing circular No. 31 set forth in the bill 

and exhibits, and the honorable the attorney general is re- 
strain- from instituting any suit for enforcing said circular or for the 
disregard by the complainants of the requirements of the same. 
This order granted by me upon information that Judge Hillyer, of 
the Atlanta circuit, is disqualified in the cause. 

CLAIBORNE SNEAD, 
Judge Superior Court, of the Augusta Circuit. 


Acknowledgment of Service. 
I acknowledge due and legal service of the foregoing bill, exhib- 
its, &c., and waive all other and further service. 
Nov. 25, 1882. 
JAMES M. SMITH, Chair., &c. 
Filing of Bill. 
Filed in office Noy. 25th, 1882. 
C. H. STRONG, CLS. C. 
Writ of Injunction. 
State oF GeoratA, Fulton County : 


To Jas. M. Smith, Campbell Wallace, Leander N. Trammell, R. R. 
com’s, and Clifford Anderson, attorney general of the State 
45 of Georgia, their confederate servants and agents: 
Whereas the Ga. R. R. and B. Co. and Wm. O. Wadley, 
executor, &c., have prefixed their bill of complaint against you, re- 
turnable to the spring term, eighteen hundred and eighty-three, of 


nae te 
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the superior court of said county ; and whereas the Ga. R. R. & B. 
Co. and Wm. O. Wadley, ex’r, &c., by their said bill pray the issuing 
of the State’s writ of injunction to be forthwith issued to stay the 
railroad commission from enforcing a certain act of the Legislature 
of Ga. approved Oci. 14th, 1879, and specially circular No. 31 of 
said commission, shown as Exhibit B to said bill, and to stay the 
attorney general from instituting any suit against said complainants 
to enforce the provisions of said act, and the said Ga. R. R. & B. Co., 
by its president, C. H. Phinizy, and general manager, John W. 
Green, having verified the facts and statements of said bill on oath, 
and said bill having been read and sanctioned by the judge of the 
- Augusta circuit, presiding in said court, therefore, you, the 
46 said Smith, Wallace, Trammell, R. R. com’s, and Anderson, 
att’y general, and all and every the persons before mentioned, 
are hereby commanded and strictly enjoined that you and every one 
of you do from henceforth altogether and absolutely desist from 
doing any of the aforesaid acts and against which an injunction is 
prayed in said bill until said superior court shall make further order 
to the contrary. 


To the sheriff of the county of Fulton: 


You are hereby commanded to give notice hereof to the said 
James M. Smith, Campbell Wallace, and L. N. Trammell, R. R. 
com., and Clifford Anderson, att’y gen’l, and all the persons before 
mentioned by leaving a true and attested copy of the foregoing writ 
with the said Smith, Wallace, Trammell, and Anderson and the 
other persons above mentioned. 

Witness the Honorable Claiborne Snead, judge 8. C., Aug. C., pre-. 
siding in said court, this November 25th, 1882. 


C. H. STRONG, Clerk. 
Writ of Subpeena. 


STATE OF GeorGIA, Fulton County: 


47 To Jas. M. Smith, Campbell Wallace, Leander N. Trammell, 
R. R. com., and Clifford Anderson, att’y gen’l, of said county, 

Greeting : 

For certain causes to us made known by the bill of complaint of 
the Georgia Railroad and Banking Company and Wm. O. Wadley, 
executor of William M. Wadley, for discovery and relief filed in the 
clerk’s office of the superior court of said county, on the chancery 
side of said court, in which said Ga. R. R. & Bank. Co. & Wm. O. 
Wadley, exe., &c., are complainants and you, the said Smith, Wal- 
lace, & Trammell, R. R. com., and Anderson, att’y gen’l, are defend- 
ants— 

We command and strictly enjoin you that, laying all other busi- 
ness aside and notwithstanding any excuse you have, that you be 
and appear before us, at our superior court to be held in and for said 
county, on the Ist Monday after the 4th Monday in March next, to 
answer to all such matters and things as may then and there be 
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objected against you, and to stand to and abide the further order 
and decree then and there to be made in the premises. 

48 Witness the Honorable Claiborne Snead, judge S. C., A. C., 
presiding in said court, this November 25th, 1882. 


C. H. STRONG, Clerk. 


Service by Sheriff. 


Served Clifford Anderson, att’y gen’l of Ga., personally with a copy 
of the within this 7th of December, 1882. 
A. M. PERKERSON, Sh’ff. 


Agreement of Counsel. 


Tue Ga. R. R. & B. Co. e€ al. 
v8. 


JAMES M. Sairu eé al., Railroad Commission. 


Bill for injunction, pending before Judge Snead on motion for in- 
junction. 


It is agreed by counsel for complainants and defendants in the 
above-stated case that the motion for injunction ordered to be heard 
by Judge Snead, at chambers, at Augusta, Georgia, at 10 o’clock a. 
m. December 20, 1882, be postponed until the 18th day of January, 
1883, in the hope that the decision of the superior court in a similar 
case now pending in that court may be had by that time. 

CLIFFORD ANDERSON, 
Alt’y Gen'l & of Counsel for Defendants. 


Order Postponing Hearing Motion. 


AT CHAMBER’s AT AuGustTA, Dec. 20, 1882. 


49 Counsel for complainants and defendants consulting, it is 
ordered that the hearing of the motion for injunction, which 
motion was set for this day, be postponed until 10 o’clock a. m. the 
20th January, 1883. 
On motion of complainant’s counsel (defendant’s counsel neither 
consenting nor objecting), it is further ordered that the restraining 
order granted November 24, 1882, be continued in force until the 


hearing. 
CLAIBORNE SNEAD, 
Judge Su. C. 
C. H. STRONG, Clerk 8. C. 
Recorded Feb’y 14th, 1885. 
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Agreement by Counsel. 


Tue Georaia R. R. & B. Co. e¢ al. 
v8. 
JAMES M. Smiru e¢ al., Railroad Commission. 


Bill for injunction, pending before Judge Snead on motion for in- 
junction. 


It is agreed by counsel for complainants and defendants in the 
above-stated case that the motion for injunction ordered to be heard 
by Judge Snead, at Chambers, at Augusta, Ga., at 10 o’clock a. m. 
December 20th, 1882, be postponed until the 18th day of January, 

1883, in the hope that the decision of the supreme court 
50 in a similar case now pending in that court may be had by 


that time. 
CLIFFORD ANDERSON, 
Att’y General and of Counsel for Def’ts. 


Demurver. 
Fulton Superior Court. Spring Term, 1883. 


THe GEORGIA RAILROAD & BANKING ComMPpANY & WILLIAM 
O. WapDLrEy, Executor of William M. Wadley, Dee’d, | os 
vs - ( No. 9S. 
JAMES M. SmitH & Others, Railroad Commissioners, et al. 


Bill for injunction. 


And now comes the respondents on the above-entitled bill and 
demur to said bill, and, for causes of demurrer, say— 

First. That said complainants have not by their said bill made 
such a case as entitled then in a court of equity to the relief prayed 
for therein. 

Second. That there is no equity in said bill. 

Third. That complainants have a full, adequate, and complete 
remedy at law for the alleged grievances complained of in their said 

bill. Wherefore said respondents pray the judgment and 
51 decree of the honorable court dismissing said bill, and that 
they be hence discharged with their reasonable costs. 
‘CLIFFORD ANDERSON, 
Atl’y General of Georgia & Counsel for Respondents. 


Acknowledgment of Service. 


Due and legal service of the within demurrer acknowledged and 
further service and notice waived. 
May 10th, 1883. 
JOS. B. CUMMINGS, 


Complainants’ Solicitor. 
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Filing of Demurrer. 


Filed in office May 10th, 1883. 
C. H. STRONG, C. 8. C. 


Order Sustaining Demurrer. 


* * * * * * * 
> Clerk's Certificate. 


CLERK’S OFFICE, 
SuPERIOR Court oF Futon Co., 
ATLANTA, GaA., June 9th, 1883. 


I hereby certify that the foregoing pages hereunto attached con- 
tain a true and complete transcript of the record in the case of Ga. 
R. R. and B’k’g Co. et al.,-plaintiffs in error, vs. James M. 
52 Smith et al., R. R. commission, et al., defendants in error, ex- 
cept the order sustaining demurrer. 
I further certify that the spring term of said court at which said 
case was tried is still in session, 18—. 
All of which appears from the record and minutes of said court. 
Witness my signature and the seal of said court, affixed the day 
and year first above written. 
C. H. STRONG, 


Clerk Sup’r Ct., Fulton Co., Ga. 


LT Ree 


53 Supreme Court of Georgia. September Term, 1883. 


Tue GeorGctaA RAILROAD AND BANKING CompaANy and WiLurAm O. 
W ADLeEyY, Executor, 
vs. 
‘ JAMES M. Smiru, CAMpBELL WALLACE, and LEANDER N. TRAMMELL, 
Railroad Commissioners, et al. 


And now come the plaintiffs in error, when the case is called for a 
hearing in the supreme court of Georgia, and suggest a diminution 
of the record, as follows, to wit: The following order is omitted from 
the record as transmitted to this court by the clerk of the superior 
court of Fulton county, viz: 


“THe GeorGIA RAILROAD AND BANKING Company and WILLIAM O. 
a al W ADLEY, Ex’or, 
v8. 
JAMES M. Smita, CAMPBELL WALLACE, and LEANDER TRAMMELL, 
Railroad Commissioners, et al. 


54 The defendants in the above-stated case having filed a de- 
murrer to the above-stated bill at this the first term of the 
court after the filing of said bill, and the same having been this day 
heard in its order during said term, both parties being represented 
and announcing ready for said hearing : 
— It is ordered and adjudged that said demurrer be, and the same 
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is, sustained, and said bill is dismissed at the cost of complainants, the 
same to be taxed by the clerk of this court. 


This May —, 1883. 
W. R. HAMMOND, 
sa Ge. 


Joseph B. Cumming, counsel for plaintiff in error in the above- 
stated cause, being sworn, deposes and says that the diminution of 


the record suggested and above set fortl: in full is true. 
JOS. B. CUMMING. 


Subscribed and sworn to in open court January 24th, 1884. 


ER Bill for Injunction, &e. 
In Fulton Superior Court. 


THE GEORGIA RAILROAD AND BANKING CoMPANY and WILLIAM QO. 
Wap tey, Executor, &c., 


vs. 


JAMES M. Smiru, CAMPBELL WALLACE, and LEANDER N. TRAMMELL, 
Railroad Commissioners, et al. 


The defendants in the above-stated case having filed a demurrer 
to the above-stated bill at this the first term of the court after the 
filing of said bill, and the same having this day been heard in its 
order during said term, both parties being represented and announc- 
ing ready for said hearing: | 

It is ordered and adjudged that said demurrer be, and the same 
is, sustained, and said bill is dismissed at the cost of complainants, 
the same to be taxed by the clerk of this court. 


This May —, 1883. 
W. R. HAMMOND, 
J. 8. C, F. C. 


We agree that the foregoing is a true copy of the order made by 
the judge of Fulton superior court containing the demurrer 
56 in the case stated, and we consent that the transcript of the 
record in the supreme court be amended by attaching the 
same as a part thereof. 
This January 23rd, 1884. 
CLIFFORD ANDERSON, 
Att'y Gen’l of Georgia, Counsel for Def’ts. 
JOSEPH B. CUMMING, 
A. R. LAWTON, 
Counsel for Complainants in Supreme Court. 


Counsel for plaintiff in error in the above-stated case having duly 
suggested, on oath, a diminution of the record and it being admitted 
by counsel for defendant in error that said diminution exists and is 
correctly set forth in said suggestion, it is ordered that said admis- 


a 
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sion of counsel in writing shall constitute a part of the record, and 
that the cause proceed to a hearing. 
In open court, January 24th, 1884. 


[Endorsed :] No. 33. Atlanta circuit. September term, 1883. 
Ga. R. R. & B’k’g Co. et al. vs. Jas. M. Smith e¢ al., R. R. coms., et al. 
Agreed amendment to record. Filed in office Jan’y 24th, 1884. 
Z. D. Harrison, C. 8. C. 


57 Bill for Injunetion. 


Tue GeorctA RAILROAD AND BANKING .ComPpANy and WILLIAM O. 
Wap ey, Executor of William M. Wadley, 
US. 
JAMES M. SmitH, CAMPBELL WALLACE, LEANDER N. TRAMMELL, 
Railroad Commissioners, and CLirrorD ANDERSON, Attorney 
General. 


Be it remembered that heretofore, to wit,on the 24th day of 
November, 1882, The Georgia Railroad and Banking Company, a 
corporation created by and existing under the laws of said State, 
and William O. Wadley, as executor of Willian M. Wadley,a citizen 
of said State, presented their bill of complaint, hereinafter set forth, 
on the equity side of the superior court of Fulton county, to the 
Honorable Claiborne Snead, judge of the superior courts of the Au- 
gusta circuit—the Honorable George Hillyer, judge of said superior 

court, of the county of Fulton, being disqualified to preside 
58 in said cause—at chambers; whereupon thesaid Honorable 

Claiborne Snead, judge as aforesaid, passed the restraining 
order and order to show cause hereinafter set forth. 

Said bill, with exhibits and the entire endorsements thereon, is as 
follows, to wit: 


STaTeE OF GeorGIA, Fulton County : 


To the Honorable George Hillyer, judge of the superior court of said 
county, holding and exercising jurisdiction in equity : 

The bill of complaint of The Georgia Railroad and Banking Com- 
any, a corporation existing under the laws of said State, and of 
Villiam O. Wadley, executor of William M. Wadley, against James 

M.Smith,Campbell Wallace,and Leander N. Trammell, composing the 
railroad commission of the State of Georgia, and against Clifford Ander- 
son, attorney general of the State of Georgia, the official residences of 
said Smith, Wallace, and Trammell being in said county of Fulton 

and the actual residence of said Anderson being in the county 
59 of Bibb, in said State,and of the said Smith being in the county 

of Muscogee, and of the said ‘Trammell in thecounty of Whit- 
field, in said State. Humbly complaining, show unto your honor 
your orators that your orator, The Georgia Railroad and Banking 
Company was incorporated by a public act of the Legislature of 
Georgia, assented to December 27, 1883, under the name of the 
Georgia Railroad, with power to construct a railroad or railroads 
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as in said act set forth ; that by an act of the Legislature of Georgia, 
approved December 18, 1835, amendments were made to the charter 
of your orator, The Georgia Railroad and Banking Company, by 
one of which the name and style of your said orator was changed 
from the Georgia Railroad to its present name and style, the 
Georgia Railroad and Banking Company; that by the twelfth sec- 
tion of said first-mentioned act it was provided as follows: “The 
said Georgia Railroad Company shall at all times have the exclu- 
sive right of transportation or conveyance of persons, mer- 
60 chandise, and produce over the railroad and railroads to be 
by them constructed while they see fit to exercise the exclus- 
ive right: Provided, That the charge of transportation or conveyance 
shall not exceed fifty cents per hundred pounds on heavy articles 
and ten cents per cubic foot on articles of measurement for every 
one hundred miles, and five cents per mile for every passenger : 
Provided always, That the said company may when they see fit rent 
or farm out all or any part of their said exclusive right of transpor- 
tation,or conveyance of persons on the railroad or railroads, with 
the privilege to any individual or individuals or other company, 
and for such term as may be agree! upon, subject to the rates above 
mentioned.” Your orators further show that in pursuance of the 
authority granted in said twelfth section of the first-named act of 
the Legislature a certain deed of lease was made and executed be- 
tween your orator, The Georgia Railroad and Banking Company, and 
William M. Wadley the seventh day of May, eighteen hundred and 
eighty-one, by which your orator, The Georgia Railroad and 
61 Banking Company, rented and farmed out to William M. 
Wadley its right of carriage and transportation of persons and 
——- fora term of ninety-nine years. Said deed of lease is annexed 
ereunto as Exhibit “ A,” and the usual leave of reference thereto 
prayed. Your orators further show that by virtue of said first-men- 
tioned act of the Legislature and of said deed of lease there exists 
at the time of the filing of this bill the following legal status of your 
orators: Your orator, Phe Georgia Railroad and Banking Company, 
owns the right in perpevaity to transport persons and property on 
its lines of railroads and to charge fare for every passenger not ex- 
ceeding five cents per mile and freight for property at the rate not 
exceeding fifty cents per hundred pounds for heavy articles and ten 
cents per cubic foot for articles of measurement for every hundred 
miles. Your orator, William O. Wadley, as executor of William 
M. Wadley, at present enjoys that right and will enjoy it for the 
term limited in said deed of lease unless it is sooner sur- 
62 rendered or forfeited. Nothwithstanding said deed of lease, 
your orator, The Georgia Railroad and Banking Company, 
remains liable to the public and to those whose persons and prop- 
erty are transported over the leased railroads for any breach or fail- 
ure of duty in and about the operation and management of said 
railroads, and might incur, as well as your orator, William O. Wad- 
ley, as executor of William M. Wadley, the penalties hereinafter 
mentioned. 
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Your orators further show that the Legislature of the State of 
Georgia passed an act which was approved the 14th day of October, 
1879, and is entitled— 

“An act to provide for the regulation of railroad freight and 
passenger tariffs in this State, to prevent unjust discrimination and 
extortion in the rates charged for transportation of passenger- and 
freights, and to prohibit railroad companies, corporations, and 
lessees in this State from charging other than just and reasonable 

rates, and to punish the same and prescribe a mode of: pro- 
63 cedure and rules of evidence in relation thereto; and to ap- 

point commissioners, and to prescribe their powers and duties 
in relation to the same.” 

That in pursuance of this act a board of commissioners was con- 
stituted, designated the railroad commission, composed of three 
members, which three members were at first James M. Smith, Camp- 
bell Wallace, and Samuel] Barnett, but are now the two first named 
and Leander H. Trammell. 

That said board have assumed and still do assume to prescribe 
rates of freight and passenger tariffs less than the maximum of those 
prescribed in the twelfth section of said charter and to make them 
binding on your orators. 

Your orators further show that they have always acquiesced in 
the requirements of said board, but they have from time to time 
hoped that the legal rights to be hereinafter stated of your orators 
would be recognized by said commission and the oppression of your 
orators cease; but your orators show that, so far from this just ex- 
pectation being realised, said commission has recently, to wit, the 

27th day of October, 1882, by an instrument known as cir- 
64 cular No. 31, a copy of which, marked Exhibit “ B,” is here- 
unto annexed and the usual leave of reference prayed, pre- 
scribed rates of freight which are far below the rates which your 
orators are allowed by the twelfth section of said charter to charge. 

Wherefore your orators bring this their bill of complaint and 
say— 

1. That said circular No. 31 is not legal and binding. Under 
paragraph one of section two of article four of the constitution of 
the State of Georgia the power and authority are conferred and the 
duty is imposed upon the General Assembly to regulate freight and 
passenger tariffs, and the act of October 14, 1879, is unconstitutional 
and void as being an attempt to delegate legislative powers to said 
railroad commission. 

2. Said act is unconstitutional, null, and void because in conflict 
with paragraph nine, article first, of the constitution of the State of 
Georgia, which forbids the imposing of excessive fines or the in- 
flicting of unusual punishments. 

3. The charter cf your orator, The Georgia Railroad and 

65 Banking Company, is a contract between the State and your 
said orator. By said contract your orators have the right to 
charge any rates of freight and of passenger tariffs not exceeding 
those limited in said twelfth section of said charter. Said act of the 
Legislature of October 14, 1879, and said circular No. 31 issued in 
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pursuance of said act forbid your orators under heavy penalties from 
charging the rates allowed by said contract. Wherefore said act of 
the Legislature is, by virtue of paragraph 1, section 10 of article 1 
of the Constitution of the United States, which prohibits a State from 
passing any law impairing the obligations of a contract, unconstitu- 
tional, null, and void. 

Your orators aver as the grounds upon which they can come into 
a court of equity and seek the relief hereinafter specificaliy prayed : 
Ist. That said act of October 14, 1879, fixes a penalty of not less 
than one thousand dollars and not more than five thousand dollars 
for each violation of the rules of said commission, and your orators, 

while believing in good faith that they are not bound to obey 
66 said rules, cannot afford in advance of the certain and judi- 

cial ascertainment and decision of their rights to act upon 
such belief, however honestly entertained, when the penalty of an 
honest mistake would be crushing and ruinous to your orators. 
2nd. That said act of October 14, 1879, and said rules of the com- 
mission subject your orators to a multiplicity of suits, by which your 
orators would be greatly harassed and in making good their defense 
to which they would be subjected to great expense. 3rd. Your ora- 
tors can have no adequate relief save by the writ of injunction, 
restraining said commission and said attorney general as hereafter 
specifically prayed. 

Your orators pray that: 1. Said act of October 14, 1879, be de- 
clared to be null and void. 2. That said act be declared to be in- 
operative against your orators. 3. That said commission be perpet- 
ually enjoined from prescribing rates of fare and freight over said 

The Georgia railroad and its branches or in any manner en- 
67 forcing the provisions of said act of October 14, 1879, and 
especially said circular No. 31. 

4, That the attorney general be restrained from instituting any 
suit of any sort against your orators or either of them for the pur- 
pose of enforcing the provisions of said act. 

5. That your orators may have such other and further relief as 
the nature of the case may require and to your honor may seem 
meet. 

To this end your orators pray not only the State’s writ of injunc- 
tion directed to said commissioners and said attorney general, re- 
straining them and each of them as heretofore prayed, but also 
the writ of subpeena to be directed to each and every one of them, 
requiring them and every one of them, on a day to be therein fixed 
and undera penalty to be therein limited, to beand appear before your 
honor in this honorable court, there full, true, and perfect answers 
to make to the matters herein set forth, and to stand to and abide 
the order and decree of this honorable court. 

JOS. B. CUMMING, 
68 A. R. LAWTON, 
Complainants’ Solicitors. 
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Exursit “A.” 


Lease. 


The Georgia Railroad and Banking Company to William M. Wad- 
ley, May 7, 1881. 


Joseph B. Cumming, attorney Ga. R. R. and Banking Company; 
Alexander R. Lawton, attorney of William M. Wadley. 


Lease. 


The Georgia Railroad and Banking Company to William M. Wad- 
ley, Georgia. 

This indenture, made this seventh day of May, anno Domini one 
thousand eight hundred and eighty-one, between the Georgia Rail- 
road and Banking Company, a corporation under the laws of said 
State, party of the first part, and Wm. M. Wadley, of Monroe county, 
in said State, party of the second part, witnesseth: That the party 

of the first part, in conformity with the provisions of its 
69 charter and acting in this behalf in pursuance of a resolu- 
tion of its board of directors regularly convened the twelfth 
day of April, in the year one thousand eight hundred and eighty- 
one, for and in consideration of the covenants, conditions, and agree- 
ments hereinafter set forth on the part of said party of the second part, 
hath rented and farmed out to said party of the second part and his 
assigns, and does by these presents rent and farm out to said party of 
the seeond part and his assigns, for the full term of ninety-nine years 
from the first day of April one thousand eight hundred and eighty- 
one, all its privileges, general and exclusive, of transporting persons, 
merchandise, produce, and every kind of property whatsoever which 
is or may become the subject of railroad transportation over the 
lines of railroad owned or controlled by the party of the first part 
to the full extent that the party of the first part has and enjoys, or 
is now entitled to have and enjoy or may hereafter acquire the 
right to have and enjoy, such privileges, and subject to all 
70 the obligations and duties imposed by its charter in this be- 
half upon the party of the first part. 

And the party of the first part has also rented and farmed out, 
and does by these presents rent and farm out, to the party of the 
second part for the aforesaid term of ninety-nine years, as the means 
of full enjoyment of the privileges hereinbefore rented and farmed 
out, the following property, to wit: 

The Georgia railroad from Augusta to Atlanta and its branches, 
viz., the branch from Barnett to Washington; the branch from 
Cumak to Warrenton, and the branch from Union Point to Athens, 
with all the extentions thereof which may be made hereafter to other 
points; also the Macon and- Augusta railroad from Warrenton to 
Macon, together with the rights of way, road-beds, depots, stations, 
warehouses, elevators, workshops, wells, cisterns, water tanks, and 
other appurtenances of said railroad and branches. 


4—284 
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And the party of the first part also hereby assigns to the party 
of the second part, so far as it can lawfully do so, any right 
71 it may have to extend any of said railroads or branches. 

And the party of the first part also assigns to the party of 
the second part and his assigns all its right, claim, interest, and 
demand in, to, and upon the Walton railroad, so that the party of 
the second part may have the same right touching the bonds of the 
Walton Railroad Company that he has by virtue of these presents 
in reference to the bonds of the Augusta and Port Royal railway, 
as hereinafter provided. 

And the party of the first part also assigns by these presents to 
the party of the second party and his assigns all the right of owner- 
ship, management, control, and use of the Western Railroad of Ala- 
bama which the party of the first part now has or is entitled to : 
Provided, That when either branch of the Western railroad of Ala- 
bama from Opelika into Georgia shall be sold one-half of the pro- 
ceeds of the sales shall be received by the party of the first part. 

But in consideration that the party of the second part and his 

- assigns will thereby lose the free use of the property of the party 
72 of the first part in the branch so sold the party of the first part 
will in that event pay to the party of the second part and his 
assigns interest on said half of the proceeds at the same rate that the 
then bonds of the Western Railroad of Alabama or its successor may 
bear at the date of payment of the interest of said bonds—that is 
to say, if said bonds shall bear eight per cent. interest that rate of 
interest shall be paid on one-half of the proceeds, and if said bonds 
bear six per cent. interest, then that rate of interest shall be paid on 
one-half of proceeds, and so from time to time. 

The party of the first part also agrees to assign and transfer to 
the party of the second part and his assigns, for and during said 
term of ninety-nine years, the income of the stock now held by the 
party of the first part in the Atlanta and West Point Railroad Com- 
pany, to wit, four thousand four hundred and nine shares, and in 
the Rome Railroad Company, to wit, fourteen hundred and eighty- 

nine shares and three-eight-s of a share. 
73 Also to give to the party of the second part and his as- 
signs an irrevocable power of attorney to vote said stocks, 
with the restrictions hereinafter indicated, as fully as the party of 
the first part might vote them if this agreement had not been made. 

Also to assign and transfer to the said party of the second part 
and his assigns, for and during said term of ninety-nine years, the 
income of the stock and of the bonds held by the party of the first 
part in the Port Royal and Augusta Railway Company, and to give 
to the party of the second part and his assigns an irrevucable power 
of attorney to vote said stocks and bonds, with the restriction here- 
inafter indicated, as fully as the party of the first part could vote 
them if this agreement had not been made. 

But this provision is not to include the claim of the party of the 
first part on the Compress Company of Port Royal, its compress, ele- 
vator, and other property of said compress company. 
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And if the said bonds of the Port Royal and Augusta Rail- 

74 way Company should be collected at any time by the party 

of the first part, then the party of the first part will pay to 

the party of the second part and his assigns interest on said collee- 

tion for and during the unexpired period of said term of ninety-nine 

years at the then current legal rate of interest of the State of Georgia, 
not exceeding six per cent. per annum. 

The party of the first part also agrees to deliver to the party of 
the second part and his assigns all steel rails which have been con- 
tracted for by the party of the first ; art at the expense of the party 
of the first part. 

The party of the first part also agrees to pay the principal and 
interest of the bonds of the party of the. first part and the Macon 
and Augusta Railroad Company: Provided, That nothing herein con- 
tained shall be construed as impairing or in any way affecting the 
right of the party of the first part to renew any of said bonds. 

And the party of the first part also agrees to pay the taxes which 
may be payable under the charter of the party of the first part on 

the rental hereinafter stipulated, or on so much thereof as 
75 may be taxable, and al] taxes, if any, which may become by 

law collectable from the party of the first part on the shares 
of its stock in the hands of its shareholders; but all other taxes 
which may be payable ou the property and franchises which, or the 
control, use, or enjoyment of which, is hereby rented, farmed out, 
assigned, or transfer-ed to the party of the second = and his assigns 
shall be paid by the party of the second part and his assigns. 

This indenture is not to affect the ownership, use, and: enjoyment 
of the party of the first part as to all the cash, notes, claims, de- 
mands, rights, and credits owned by the party of the first part on the 
first day of April, eighteen hundred and eighty-one. 

The banking- house, banking privileges, and banking business of 
the party of the first part are nowise affected by this indenture. 

The lands, houses, and tenements belonging to the party of ‘the 
first part other than its elevator and appurtenances in the city of 
Augusta not necessary or used for railroad purposes are not affected 

by this indenture, and contracts relating to such houses, lands, 
76 and tenements made before the date of these presents, although 

not yet executed, shall not be affected by this agreement, but 
may be carried out by the party of the first part. 

All contracts now existing between the party of the first part and 
other railroad companies, except as otherwise and hereinbefore pro- 
vided, shall be carried out by the party of the second part and his 
assigns: Provided, That the party of the second part and his assigns 
shall have the same right to modify, change, or abrogate said con- 
tracts which the party of the first part now has. 

In consideration of the things hereinbefore agreed to be done by 
the party of the first part the party of the second part hereby cov- 
enants for himself and his assigns to pay to the party of the first part 
the sum of six hundred thousand dollars annually for the full term 
of ninety-nine years in two semi-annual payments of three hundred 
thousand dollars each, the first of said semi-annual payments to be 
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And the party of the first part also hereby assigns to the party 
of the second part, so far as it can lawfully do so, any right 

71 it may have to extend any of said railroads or branches. 

And the party of the first part also assigns to the party of 
the secofid part and his assigns all its right, claim, interest, and 
demand in, to, and upon the Walton railroad, so that the party of 
the second part may have the same right touching the bonds of the 
Walton Railroad Company that he has by virtue of these presents 
in reference to the bonds of the Augusta and Port Royal railway, 
as hereinafter provided. 

And the party of the first part also assigns by these presents to 
the party of the second party and his assigns all the right of owner- 
ship, management, control, and use of the Western Railroad of Ala- 
bama which the party of the first part now has or is entitled to: 
Provided, That when either branch of the Western railroad of Ala- 
bama from Opelika into Georgia shall be sold one-half of the pro- 
ceeds of the sales shall be received by the party of the first part. 

But in consideration that the party of the second part and his 

- assigns will thereby lose the free use of the property of the party 
72 of the first part in the branch so sold the party of the first part 
will in that event pay to the party of the second part and his 
assigns interest on said half of the proceeds at the same rate that the 
then bonds of the Western Railroad of Alabama or its successor may 
bear at the date of payment of the interest of said bonds—that is 
to say, if said bonds shall bear eight per cent. interest that rate of 
interest shall be paid on one-half of the proceeds, and if said bonds 
bear six per cent. interest, then that rate of interest shall be paid on 
one-half of proceeds, and so from time to time. 

The party of the first part also agrees to assign and transfer to 
the party of the second part and his assigns, for and during said 
term of ninety-nine years, the income of the stock now held by the 
party of the first part in the Atlanta and West Point Railroad Com- 
pany, to wit, four thousand four hundred and nine shares, and in 
the Rome Railroad Company, to wit, fourteen hundred and eighty- 

nine shares and three-eight-s of a share. 
73 Also to give to the party of the second part and his as- 
signs an irrevocable power of attorney to vote said stocks, 
with the restrictions hereinafter indicated, as fully as the party of 
the first part might vote them if this agreement had not been made. 

Also to assign and transfer to the said party of the second part 
and his assigns, for and during said term of ninety-nine years, the 
income of the stock and of the bonds held by the party of the first 
part in the Port Royal and Augusta Railway Company, and to give 
to the party of the second part and his assigns an irrevucable power 
of attorney to vote said stocks and bonds, with the restriction here- 
inafter indicated, as fully as the party of the first part could vote 
them if this agreement had not been made. 

But this provision is not to include the claim of the party of the 
first part on the Compress Company of Port Royal, its compress, ele- 
vator, and other property of said compress company. 
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And if the said bonds of the Port Royal and Augusta Rail- 

74 way Company should be collected at any time by the party 

of the first part, then the party of the first part will pay to 

the party of the second part and his assigns interest on said collec- 

tion for and during the unexpired period of said term of ninety-nine 

years at the then current legal rate of interest of the State of Georgia, 
not exceeding six per cent. per annum. 

The party of the first part also agrees to deliver to the party of 
the second part and his assigns all steel rails which have been con- 
tracted for by the party of the first ;} art at the expense of the party 
of the first part. 

The party of the first part also agrees to pay the principal and 
interest of the bonds of the party of the. first part and the Macon 
and Augusta Railroad Company: Provided, That nothing herein con- 
tained shall be construed as impairing or in any way affecting the 
right of the party of the first part to renew any of said bonds. 

And the party of the first part also agrees to pay the taxes which 
may be payable under the charter of the party of the first part on 

the rental hereinafter stipulated, or on so much thereof as 
75 may be taxable, and al] taxes, if any, which may become by 

law collectable from the party of the first part on the shares 
of its stock in the hands of its shareholders; but all other taxes 
which may be payable on the property and franchises which, or the 
control, use, or enjoyment of which, is hereby rented, farmed out, 
assigned, or transfer-ed to the party of the second part and his assigns 
shall be paid by the party of the second part oad his assigns. 

This indenture is not to affect the ownership, use, and: enjoyment 
of the party of the first part as to all the cash, notes, claims, de- 
mands, rights, and credits owned by the party of the first part on the 
first day of April, eighteen hundred and eighty-one. 

The banking-house, banking privileges, and banking business of 
the party of the first part are nowise affected by this indenture. 

The lands, houses, and tenements belonging to the party of ‘the 
first part other than its elevator and appurtenances in the city of 
Augusta not necessary or used for railroad purposes are not affected 

by this indenture, and contracts relating to such houses, lands, 
76 and tenements made before the date of these presents, although 

not yet executed, shall not be affected by this agreement, but 
may be carried out by the party of the first part. 

All contracts now existing between the party of the first part and 
other railroad companies, except as otherwise and hereinbefore pro- 
vided, shall be carried out by the party of the second part and his 
assigns: Provided, That the party of the second part and his assigns 
shall have the same right to modify, change, or abrogate said con- 
tracts which the party of the first part now has. 

In consideration of the things hereinbefore agreed to be done by 
the party of the first part the party of the second part hereby cov- 
enants for himself and his assigns to pay to the party of the first part 
the sum of six hundred thousand dollars annually for the full term 
of ninety-nine years in two semi-annual payments of three hundred 
thousand dollars each, the first of said semi-annual payments to be 
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* made on the first day of October, eighteen hundred and eighty-one, 

and the others on the first days of April and October there- 

77 after, and said payments to be made iii such money as is legal 
tender of the United States at the times of such payment. 

The party of the second part also covenants for himself and his 
assigns to return the property hereinbefore rented, farmed out, and 
assigned to the party of the second part in as good condition as it is 
now in and unimpaired in value—ihat is to say, the railroads and 
their appurtenances as well adapted to the business of transporta- 
tion as they now are, and the personal property in personal property 
equal in value and as well adapted to its uses as it now is, and all 
the property substituted for and added to that which is hereby rented 
and farmed out shall be the property of the party of the first part 
to the same extent as the original property for which it may be sub- 
stituted or to which it may be added was the property of the party 
of the first part. 

And the party of the second part also covenants for himself and 
his assigns to keep the railroads and their appurtenances and the 

means of transportation in first-class condition of such prop- 
78 erty, and also to indemnify the party of the first part against 

any damages, losses, or liabilities which may be incurred by 
reason of the operating of the railroads the use and control of which 
are hereby granted and farmed out. 

The party of the second part also covenants for himself and his 
assigns that he and they will pay the interest demandable of the 
party of the first part on the bonded debt of the Western Railroad 
of Alabama so that said indebtedness shall never be increased, and 
at the termination for any cause of this agreement to return the 
property which the party of the first part has in said railroad with- 
out any greater encumbrance thereof than it now bears. 

But the party of the first part will consent to the organization of 
the owners of the Western Railroad of Alabama into a corporation 
and to the issue by said corporation of bonds to renew bonds ma- 
turing from time to time for which the said railroad of Alabama is 
liable, which said bonds the party of the first part hereby agrees to 
endorse or guarantee to the same extent that it is now bound for 

the bonds of the Western Railroad of Alabama: Provided, 
79 That said incorporation shall not impair the beneficial owner- 
ship of said railroad by the party of the first part: and 

Provided further, That the aggregate amount cf bonded indebt- 
edness of said railroad and the rate of interest thereon shall not be 
increased to an amount and rate exceeding the present amount of 
bonds and present rate of interest. 

The party of the second part also covenants for himself and his 
assigns that the privileges of free passage to the stockholders and 
directors of the Georgia Railroad and Banking Company shall be 
continued to the same extent as they now enjoyed by stockholders 
and directors, respectively, according to the present usages of said 
company. 

The party of the second part also covenants for himself and his 
assigns that he and they shall have no power to encumber or to as- 
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sist in encumbering or permit to be cumbered the property or stocks 
passing into the control of the party of the second part by virtue of 

this indenture to the full extent that the said party has con- 
80 trol, except the Western Railroad of Alabama as hereinbefore 

provided, and that he and they will not for such purpose vote 
any of the stocks or bonds of the corporations the power of voting 
which is hereinbefore given, and that the irrevocable powers of at- 
torney hereinbefore stipulated to be given may be restricted on their 
face in this respect. 

The party of the second part also covenants for himself and his 
assigns that the party of the first part shall have the right to enter 
upon and inspect the railroads hereinbefore mentioned and appurte- 
nances, including the rolling stock used on the same, by persons se- 
lected by the party of the first part as often as the party of the first 
part may think proper. 

The party of the first part reserves the right, in addition to all 
other remedies new neces hereafter to become usual in the law, 
to enter upon and resume possession and enjoyment of all its prop- 
erty for the breach of any of the covenants or agreements of this 
indenture. 

At the termination for any cause of this lease all necessary 
81 and proper betterments which shall have been made by the 
party of the second part or his assigns shall be paid for at 

their then fair value by the party of the first part: 

Provided always, That nothing herein contained shail be construed 
as giving or attempting to give to the party of the second part or his 
assigns the right todo or omit any act or thing the doing or omission 
of which would furnish a ground for forfeiture of the charter of the 
party of the first part, and all such acts and omissions are hereby 
declared to be contrary to the terms and spirit of this indenture, and 
void. 

In order to guarantee the performance of the agreements and 
covenants hereinbefore made by the party of the second part said 
party of the second part further covenants for himself and his assigns 
to deposit, in such place and im such manner as the president of the 
party of the first part may designate, one million dollars in bonds of 
the United States or in other bonds of equal value, said deposit to 

be kept up to the clear market value of one million dollars, 
82 provided the party of the second part and his assigns shall 

have the privilege of collecting for his or their own benefit the 
income of said bonds and of changing the kind of bonds from time 
to time and of substituting for bonds other and different security, 
provided such other and different security be first approved by the 
party of the first part. 

And the party of the second part also covenants for himself and 
his assigns that his and their legal rights and privileges under this 
indenture shall be so preserved by him that the deposit of one mil- 
lion dollars of security for the due and faithful performance of the 
terms and conditions of this indenture shall remain and continue so 
subject during the entire term of the lease without impediment or 
embarrassment growing out of distribution or want of representation 
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of the estate of the party of tie second part or of any of his assigns, 
and that it is the true intent and meaning of these presents that said 
deposit of security shall at all times remain asa guaranty for the 
covenants of this indenture and liabie te any proceedings at law or 

in equity to enforce the rights of the party of the first part 
83 without let. hindrance, or delay on account of the death of the 

party of the second part or any of his assigns, testate or in- 
testate, and that death of the party of the second part or any of his 
assigns, testate or intestate, and the failure of legal representation of 
his or their estate for any period whatsoever shal! be no excuse for 
the non-performance of any of the covenants or agreements of the 
party of the second part. 

It is agreed that within sixty days from the date of these presents 
a full and complete inventory of all the property delivered under 
this agreement, showing its character, condition, and value, shall be 
made by two disinterested experts and annexed to this indenture as 
a part thereof, said inventory to be made at the joint expense of the 
parties of the first and second parts. 

In witness whereof the party of the first part has caused its presi- 
dent to sign these presents and its corporate seal to be affixed here- 
unto, and the party of the second part has hereunto set his hand 

and seal the day and year first above written. 
84 In duplicate. 
[ CORPORATE SEAL. | THE GEORGIA R. R. AND 
BANKING CO., 
By C. H. PHINIZY, Pres't. 
WM. M. WADLEY. [.s.] 


Signed, sealed, and delivered in presence of— 
A. R. LAWTON, 
JOS. B. CUMMING. 


HENRY C. GOODRICH, 
Notary Public, Richmond Co., Ga. 


GEORGIA, Richmond County : 


Recorded in clerk’s office, superior court of said county, Book K 
K K, folios 711, 712, 713, 714, 715, and 716, May 26th, 1881. 
WM. E. KEENER, 
Deputy Clerk Superior Court, R. C., Ga. 
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85 Exursirt “ B.” 
Circular No. 3 


OrriceE oF THE RAILROAD ComMIssION, 
ATLANTA, GA., October 27th, 1882. 


1. Column J (cotton) of the commissioners’ standard freight tariff 
now 1n use, viz: 


ON a arnctin eens 10; 21 30) 401 SO} GOT TO!) 80] 901 1007 110] 120] 130] 1401] 150] 160 
he eee 12 14 16 18 2 22 24 26 28 30 31 32 33 344 35 35 
TEE en 180 . 200 | 210 | 220 | 230 | 240 | 240 | 260 | 270 200) = = 
Class J. Ce nts. nl 361 36 37 38 38 39 39 40 401 41 42 

Distances ................. | 38201 330 | 340 | 350 | 360 | 370 | 380 | 300 | 400 | 410 |] 490 | 430 | 440 1 450 | 460 
Claes bd. CORED ccccce« 431 44 4; 45!) 45] 451 47 17 17; 48) 481] 481 491 491 49 


Is hereby repealed. 


2. The following is adopted as the column for class J (cotton) in 
the commissioners’ standard freight tariff: 


ee 1] 2); 30] 40] 5O| HO] 70 ae 90 | 100] 110] 1201 130 | 14017 1501 160 
Cla-s J. CONS ose... . 10 12 15 17 19; 2! 221 2 24 251 261 27 283; 2O1 BO! 381 
Distances ......... menettenensiia 3 = = 20) | 210 23) 240 | 250 = 270 | 280 | 200 | 300 1 310 
Class J. Cents ...... 32 351 36 “= 381 301 40 42} 43] 441 451] 45 
Distances ................ | 320133013401 350 1 3601 3701 3801 390 | 400 | 410 | 420 | 480 | 4401 4501 400 
Class J. © ents eee | 47} 481 49] SO] Sl 623i S31 & 551 S56] ST| S581 SO! Sel 6O 


The percentages now allowed certain railroads on cotton are con- 
tinued in force and are applicable to the standard column J as 
adopted by this circular. In estimating cotton rates, where addi- 
tional percentages are allowed, in cases where fractions of cents occur 


the nearest half cent may be used. 
CAMPBELL WALLACE, 
Chairman pro tem 


R. A. BACON, Secretary. 


56 Srare or Georata, Richmond County : 


You, Charles H. Fhinizy, do swear that you are the president of 
the Georgia Railroad and Banking Company, one of the complain- 
ants in the foregoing bill; that what is contained in said bill, so far 
as it concerns the act and deed of said complainant, is true, of your 
own knowledge, and what relates to the act of any other person you 


believe to be true. 
C. H. PHINIZY. 


Sworn to and subseribed before me this 23d day of November, 


1882. 
F. E. FLEMING, 
Not. Pub., R. Co., Ga. 


eg 
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STate OF GeorGIA, Richmond County : 


You, John W. Green, do swear that you are the general manager 
of the Georgia railroad, and that assuch you are the agent and 
attorney-in-fact of the lessee of the Georgia railroad and its branches, 
and that what is contained in the foregoing bill, so far as concerns 

the act or deed of the lessee, is true, and that what relates to 
87 the act or deed of any other person you believe to be true. 


JOHN W. GREEN. 


Sworn to and subscribed before me this 24th day of Nov., 1882. 
W. T. RICHARDS, 
N. P., Richmond Co. 


At CHAMBERS, Nov. 24, 1882. 
Let this bill be filed in the office of the clerk of the superior court 
of Fulton county and duly served, with the order, upon the defend- 
ants. The defendants will show cause, if any they have, before me, 
at the court-house of Richmond county, on the 20th December next, 
at 10 o’clock a. m., why the writ of injunction should not issue as 
prayed for. In the meantime the railroad commission is restrained 
from enforcing circular No. 31, set forth in the bill and exhibits, and 
the honorable the attorney general is restrained from instituting any 
suit for enforcing said circular or for the disregard by the complain- 
ants of the requirements of the same. This order granted by me 
upon information that Judge Hillyer, of the Atlanta circuit, is dis- 
quulified to preside in the cause. 
CLAIBORNE SNEAD, 
Judge Sup’r Court of the Augusta Circuit. 


88 I acknowledge due and legal service of the foregoing bill, 
exhibits, &c., and waive all other and further service. 
Nov. 25, 1882. 
JAMES M. SMITH, 


Chair., &e. 


At CHAMBERS, AT AuGusTA, Dec. 20, 1882. 

Counsel for complainants and defendants consenting, it is— 

Ordered, That the hearing of the motion for injunction, which 
motion was set for this day, be postponed until 10 o’clock a. m. the 
20th day of January, 1883. 

On motion of complainant’s counsel (defendants’ counsel neither 
consenting nor objecting), it is further— 

Ordered, That the restraining order granted November 24, 1882, 
be continued in force until the hearing. 

CLAIBORNE SNEAD, 

Judge Sup’r Court. 


®» 
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89 Bill for Injunction. 


Tue Ga. R. R. & B. Co. et al. 
v8. 
James M. Smiru et al., Railroad Commissioners. 


Pending before Judge Snead on motion for injunction. 


It is agreed by counsel for complainants and defendants in the 
abuve-stated case that the motion for injunction ordered to be heard 
by Judge Snead, at chambers, at Augusta, Georgia, at 10 o’clock a. 
m. December 20th, 1882, be postponed until the 18th day of January, 
1883, in the hope that the decision of the supreme court in a simi- 
lar case now pending im that court may be had by that time. 

CLIFFORD ANDERSON, 
Att'y General & of Counsel for Defendants. 


90 Be it further remembered that by regular renewals and con- 

tinuances said restraining order was kept in force and the hear- 
ing on the order to show cause was postponed until the — day of 
April, 1883, when, at the regular spring term, 1883, of said court, 
said order was rescinded. 


Be it further remembered that at the same term of said court, it 
being the appearance term of said cause, to wit, on the 10th day of 
May, 1883, said cause came on to be heard before the Honorable 
William R. Hammond, judge of said court, presiding, on the bill 
and demurrer thereto, which demurrer is as follows, to wit: 


“ Demurrer.” 
Fulton Superior Court. Spring Term, 1883. 


Tue GeorciA RAILROAD AND BANKING COMPANY and 
WituiaM O. Wapb-ey, Executor of William M. Wadley, 
Dee’d. No. 28. 
; v8. 
JAMES M. Smitru and Others, Railroad Commissioners, et al. 


Bill for injunction. 


And now come the respondents in the above-entitled bill 
91 and demur to said bill, and, for causes of demurrer, say— 
First. That said complainants have not by their said bill 
made such a case as entitle them in a court of equity to the relief 
prayed for therein. 
Second. That there is no equity in said bill. 
Third. That complainants have a full, adequate, and complete 
remedy at law for the alleged grievances complained of in their bill. 
Wherefore said respondents pray the judgment and decree of the 
honorable court dismissing said bill, and that they be hence dis- 
charged with their reasonable costs. 
CLIFFORD ANDERSON, 
Attorney General of Georgia & Counsel for Respondents. 
5—284 
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Due and legal service of the within demurrer acknowledged and 
further service and notice waived. 
May 10th, 1883. 


JOS. B. CUMMING, 
Complainants’ Solicitor. 


92 Whereupon the court sustained the demurrer and ordered, 
adjudged, and decreed that said bill be dismissed. 

And now, within thirty days from the rendition of said judgment 
and decree, said spring term of Fulton superior court not having ad- 
journed, complainants, by their solicitors, present this their bill of 
exceptions, praying that the same may be certified according to law, 
and say that the court erred— 

First. In sustaining the demurrer to the bill. 

Second. In deciding that there was no equity in the bill, thereby 
holding that said circular number thirty-one is legal and binding 
on complainants; that said act of October 14, 1879, is constitutional 
and valid and not in conflict with paragraph one of section two of 
article four of the constitution of the State of Georgia; that said act 
is constitutional and valid and not in conflict with paragraph nine, 

article one, of the constitution of the State of Georgia, which 
93 forbids the imposing of excessive fines or the inflicting of 

unusual punishments; that said act is valid, constitutional, 
and binding upon complainants and not in conflict with paragraph 
one, section ten, of article one, of the Constitution of the United 
States, which prohibits the States from passing any act impairing the 
obligation of a contract. 

Third. In deciding that complainants have a full, adequate, and 
complete remedy at law. JOS. LB. CUMMING, 

A. R. LAWTON, 


Complainants’ Solicitors. 


CLERK’s OFFICE, SUPERIOR CouRT oF FuLton Co., 
ATLANTA, GA., June 9th, 1883. 

I hereby certify that the foregoing bill of exceptions hereunto at- 
tached is the true original bill of exceptions in the case therein 
stated, to wit, Ga. R. R. & B. Co. e¢ al., plaintiffs in error, vs. R. R. 
Commission e¢ al., defendants in error, and that a copy thereof has 
been made and filed in this office. 

Witness my signature and the seal of said court, affixed the day 
and year first above written. 

C. H. STRONG, 
Clerk Sup’r Court, Fulton Co. 


94 I have examined the within bill of exceptions & find it 
correctly sets forth the facts as they transpired in the case, 


and also the judgments of the court on the demurrer filed by de- 
fendants to the bill. 


May 22d, 1883. , 
CLIFFORD ANDERSON, 
Att'y Gen’l. 
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I do certify that the foregoing bill of exceptions is true and con- 
tains all the evidence material to a clear understanding of the errors 
complained of; and the clerk of the superior court of the county of 
Fulton is hereby required and ordered to make out a complete copy 
of the record of said case and certify the same as such and cause 
the same to be transmitted to the next September term of the su- 
preme court of Georgia, that the errors alleged to have been com- 
mitted may be considered and corrected. 

W. R. HAMMOND, 
J. S.C. A. C. 


Due and legal service of the within bill of exceptions acknowl- 
edged this 28th day of May, 1883. 
CLIFFORD ANDERSON, 
Attorney Gen'l of Georgia & Counsel for PU ffs in Error. 


95 Supreme court of the State of Georgia. 


FEBRUARY 9, 1884. 
The honorable the supreme court of the State of Georgia met pur- 
suant to adjournment. 
: ge iia ad e 
Present: Their honors Jas. Jackson, chief justice, and Samuel 
Hall & M. H. Blandford, associate justices. 
The following judgment was rendered: 


Tur Ga. Raitroap & BANKING Company, PI’ff in Error, 
v8. 
JAs. M. Smiru et al., Railroad Commissioners, et al., Def’ts in Error. 


This case came before the court upon a transcript of the record 
from the superior court of Fulton county, and, after argument had, 
it is considered and adjudged by the court that the judgment of the 
court below be affirmed. 


Opinion. 
Supreme Court of Georgia. 


Tue GeoraiIA RAILROAD et al. 
US. 
Situ et al., Railroad Commissioners, et al. 


By the court, Jackson, C. J., delivering the opinion : 

This case was before this court at the last term on the ap- 

96 plication for an injunction. In denying the writ of injunc- 
tion then prayed for it was held that there was no equity in 

the bill on any of the grounds therein set out. On the return of the 
case to the court below the bill was demurred to for want of equity. 
The demurrer was sustained and the bill dismissed. The judgment 
dismissing the bill is now before us on the present writ of error. 
The same questions of law decided before on the application for the 
injunction, including the alleged violation of the Constitution of the 
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United States in the construction put by the court below and affirmed 
by this court on the 12th section of the act incorporating the plain- 
tiff in error, are the only questions now made again. 

The case, therefore, is res adjudicata, and the judgment sustaining 
the demurrer and dismissing the bill must be affirmed. 
Judgment affirmed. 


97 CLERK’s OrFice, SUPREME CouRT OF GEORGIA, 
ATLANTA, GA., Aug. 7th, 1885. 


I hereby certify that the foregoing pages, hereto attached, contain 
the original writ of error and citation, with copies of the petition 
for writ of error and bond; a complete transcript of the record and 
copies of the bill of exceptions and of the judgment and opinion of 
the supreme court of the State of Georgia in the case therein stated, 
as appears from the records and files of this office. 

itness my signature and the seal of said court, hereto affixed 
the day and year above written. 
[Seal Supreme Court of the State of Georgia, 1345.] 


Z. D. HARRISON, 
Clerk S. C. Ga. 


Endorsed on cover: Georgia supreme court. No.284. The Georgia 
-Railroad and Banking Company, plaintiff in error, vs. James M. 
Smith, Campbeil Wallace, and Leander N. Trammell, railroad com- 
missioners of Georgia, and Clifford Anderson, attorney general of 
Georgia. Filed September 11, 1855. 


SUPREME COURT OF UNITED 


THE GEORGIA RAILROAD AND 
BANKING COMPANY, 
Plaintiff in Errror, 
vs. 

JAMES M. SMITH, CAMPBELL WALLACE 
AND LEANDER N. TRAMMELL, 
RAILROAD COMMISSIONERS, 
and 
CLIFFORD ANDERSON, ATTORNEY 
GENERAL OF THE STATE 
OF GEORGIA, 


Defendants in Error. 


BRIEF 


OF Jos. B. CUMMING, 


FOR PLAINTIFF IN ERROR. 


STATES. 
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THE GEORGIA RAILROAD AND 
BANKING COMPANY, 


Plaintiff in Errror, 


vs. 
In 
JAMES M. SMITH, CAMPBELL WALLACE 
AND LEANDER N. TRAMMELL, SUPREME COURT 
RAILROAD COMMISSIONERS, OF 
and UNITED STATES. 
CLIFFORD ANDERSON, ATTORNEY 
GENERAL OF THE STATE 
OF GEORGIA, 
Defendants in Error. 
BRIEF ‘ 


oF Jos. B. CumMING, 


FOR PLAINTIFF IN ERROR. 


1. STATEMENT OF THE CaSE. 


The Georgia Railroad Company was incorporated by the 
Legislature of Georgia, December 2Ist, 1833. 

The first amendment to its charter, viz: by the Act of the 
Legislature of Georgia, approved December 18th, 1835, among other 
things, inserted in the name of the Company the words, ‘‘and 
Banking.’’ Hence its present corporate name. 

At the time the charter was granted, including those provisions, 
to which special attention will be invited hereafter, there was no 
provision of law in Georgia reserving to the Legislature the right to 
repeal or modify charters. This provision of law appeared for the 
first time in the Jurisprudence of the State in the Code, which went 
info effect January ist, 1863. See Code of Georgia, Section 1682. 
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In the next section (1683) of the Code, the principle of the 
Dartmouth College Case is expressly recognized, and it is declared that 
‘private corporations heretofore created without the reservation of 
the right of dissolution * * * * * are not 
subject to dissolution.’’ 


In Section 12 of the original charter of the Plaintiff in Error was 
this provision: ‘‘ The said Georgia Railroad Company shall, at all 
times, have the exclusive right of transportation or conveyance of 
persons, merchandise and produce over the railroad and railroads to be 
by them constructed while they see fit to exercise the exclusive right: 
Provided that the charge of transportation or conveyance shall not 
exceed fifty cents per hundred pounds on heavy articles and ten cents 
per cubic foot on articles of measurement for every hundred miles, and 
five cents per mile for every passenger.”’ 


The claim of Plaintiff in Error is that the language quoted 
contained a grant to it of the right to charge the rates named: that 
in this language ‘‘the Legislature fixed permanently the limit of the 
charges to which the Railroad Company could legally go;” that the 
Company ‘‘built its road and established the contemplated business with 
this grant as a part of its charter;’’ and that such grant is a contract 
between the Company and the. State of Georgia, the obligation of 
which cannot be impaired by an Act of the Legislature. 


E:. These questions were raised in this manner: The Georgia 
© Railroad and Banking Company and one William O. Wadley, the 
- latter as executor of William M. Wadley, who was the Lessee of 
The Georgia Railroad and Banking Company, filed their Bill in 
_ Equity against the Defendants in Error in the Superior Court of 
' Fulton County, Georgia, which Court had jurisdiction, under the 
_ laws of Georgia, of said Defendants and of the subject matter of the 
_ suit. In this Bill Complainants set out the provision of the charter, 
' above quoted, and claimed that by virtue thereof and of the Deed of 
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Lease there existed at the time of the filing.of the Bill the following 
legal status of Complainants, to-wit: The Georgia Railroad and 
Banking Company owned the right in perpetuity to transport persons 
and property on the line of Railroad and to charge fare for every 
passenger not exceeding five cents per mile, and freight for property 
at the rate not exceeding fifty cents per hundred pounds for heavy 
articles, and ten cents per cubic foot for articles of measurement for 
every one hundred miles; and that William O. Wadley, as Executor 
of William M. Wadley, then enjoyed that right and would enjoy it 
for the time limited in said Deed of Lease unless the lease was sooner 
surrendered or forfeited. That notwithstanding said Deed of Lease, 
the Georgia Railroad and Banking -Company remained liable to the 
public, and to those whose persons and property were transported 
over the leased railroads, for any breach or failure of duty, and might 
incur, as well as the Lessee, the penalties denounced by a certain Act 
of the Legislature of Georgia, approved October 12th, 1879. (So 
much of said Act as bears upon this case is printed and annexed to 
this Brief. ) 

That the Board of Commissioners, created by said Act, assumed 
to prescribe to Complainants rates of freight and passenger tariffs, 
less than those allowed by the charter of the Georgia Railroad and 
Banking Company. And that under such assumption, the 
Commissioners had, by a certain instrument, known as ‘‘Circular No. 
31,” prescribed rates of freight far below those which said Railroad 
Company was allowed by its charter to charge. 

That the Act, under which said Circular was issued, was 
unconstitutional as to the Constitution of the State of Georgia, under 
two provisions of that Constitution. : 

And that it was in conflict with Paragraph 1, of Section 10 of 
Article 1 of the Constitution of the United States. 

Upon these averments, an Injunction was asked against said 
Commissioners, restraining them from enforcing said Act of the 
Legislature against Complainants. 


To this Bill the Defendants demurred as follows: 

* * * ‘And now comes the respondents in the above entitled 
bill and demur to said bill and for causes of demurrer say: First, 
That said complainants have not by their said bill made such a case as 
entitled them in a Court of Equity to the relief prayed therein. 
Second, That there is no equity in said bill. Third, That complainants 
have a full, adequate and complete remedy at law for the grievances 
complained of in their said hill.” Record, page 18. 

Upon this demurrer the following judgment was rendered: 

“The Defendants in the above stated case having filed a 
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demurrer to the above stated Bill at this the first term of the Court 
after the filing of said Bill,and the same having been this day heard in 
its order duriag said term, both parties being represented and 
announcing ready for said hearing: 

It is ordered and adjudged that said demurrer be, and the same 
is, sustained and said Bill is dismissed,” etc. Record, page 20. 


This judgment was taken up to the Supreme Court of Georgia by 
Bill of Exceptions, in which the Assignments of Error were as 
follows : 

‘First. In sustaining the demurrer to the bill. 

Second. In deciding that there was no equity in the bill, thereby 
holding that said Circular, number thirty-one, is legal and binding on 
Complainants; that said Act of October 14, 1879, is constitutional, 
valid and not in conflict with paragraph one of section two of article 
four of the Constitution of the State of Georgia; that said Act is 
Constitutional and valid and not in-conflict with Paragraph 9, Article 
1, of the Constitution of the State of Georgia, which forbids the 
imposing of excessive fines or the inflicting of unusual punishment ; 
that said Act is valid, constitutional and binding upon Complainants 
and not in conflict with Paragraph 1, Section 10, of Article 1, of the 
Constitution of the United States, which prohibits the States from 
passing any Act impairing the obligation of a contract. 

Third. In deciding that Complainants have a full, adequate, and 
complete remedy at law.”’ Record page 34. 


The Certificate to the Bill of Exceptions (which certificate 
under the laws of Georgia is the Writ of Error) was as follows: 

‘I do certify that the foregoing Bill of Exceptions is true, and 
contains all the evidence material to a clear understanding of the 
| errors complained of; and the clerk of the Superior Court of the 
} County of Fulton is hereby required and ordered to make a complete 
| copy of the record of said case and certify the same as such, and 
cause the same to be transmitted to the next September term of the 
| Supreme Court of Georgia, that the errors alleged to have been 
| committed may be considered and corrected. Record, page 35. 


W. R. HAMMOND, 
rec, «A Cc" 
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The Judgment and Opinion of the Supreme Court of Georgia were 


as follows : 
‘*The Georgia Railroad and Banking Company, Plaintiff in Error, 


VS. 


James M. Smith ¢¢ a/., Railroad Commissioners, e¢ a/., Defendants 
in Error. 


This case came before the Court upon a transcript of the record 
from the Superior Court of Fulton County, and, after argument had, 
it is considered and adjudged by the Court that the Judgment of the 
Court below be affirmed. Record, page 35. 


OPINION. 


Supreme Court of Georgia. 
The Georgia Railroad ef a/., 
vs. 
Smith ¢¢ a/., Railroad Commisioners é7¢. ai. 
By the Court, Jackson, C. J., delivering the opinion: 


This case was before this Court at the last term on application for 
an injunction. In denying the writ of injunction then prayed for it 
was held that there was no equity in the Bill on any of the grounds 
therein set out. On the return of the case to the Court below the 
bill was demurred to for want of equity. The demurrer was 
sustained and the bill dismissed. ~The judgment dismissing the bill is 
now before us on the present writ of error. The same questions of 
law decided before on the application for the injunction, including the 
alleged violation of the Constitution of the United States in the 
construction put by the Court below and affirmed by this Court, on 
the 12th Section of the Act incorporating the Plaintiff in Error, are 
the only question now made again. 

The case, therefore, is 7es adjudicata, and the judgment 
sustaining the demurrer and dismissing the bill must be affirmed. 

Judgment affirmed.” Record, pages 35-6. 


II. 
Errors ASSIGNED. 


The errors complained of in this Court are: 
<£. 2. That the Supreme Court of Georgia held that the Act of the 
Georgia Legislature of October 14, 1879, hereinbefore referred to 
and printed with this Brief, though empowering the Defendants in 
Error to impose on the Georgia Railroad and Banking Company 
rates for freightSand passenger traffic less than those authorized by its 
Charter, does not impair the obligation of a contract, and is not in 
conflict with Paragraph 1 of Section 10 of Article 1 of the Constitu- 
tion of the United States. 

2. That the Supreme Court of Georgia affirmed the decision of 
the Court below, sustaining the demurrer and dismissing the bill. 


ITI. 
ARGUMENT. 
Ll. Right of the Complainant Company to fix its own rates for freight 


aud passengers within certain limits. 


This right is claimed under the following language of the 12th 
Section of the Company’s Charter: ‘‘The said Georgia Railroad 
Company shall at all times have the exclusive right of transportation 
or conveyance of persons, merchandise and produce over the Railroad 
and Railroads, to be by them constructed, while they see fit to 
exercise the exclusive right; Provided, that the charge of transporta- 
tion or conveyance shall not exceed fifty cents per hundred pounds on 
heavy articles, and ten cents per cubic foot on articles of measurement 
for every hundred miles, and five cents per mile for every passenger,” 
etc. 

Plaintiff in Error under this language claims the right to fix its 
own rates for freight and passengers within the limits named. 

Defendants in Error claim that this language does not limit the 
rates to be charged, but makes those rates a condition of exclusiveness 
in the use of the railroad. 

In other words the Company claims that this Section defined its 
business; and inasmuch as it was a business subject to regulation by 
the Legislature, the Legislature did, in fact, regulate it. 
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And the Defendants in Error claim that the only object in naming 
rates was to prescribe the terms on which the Comp2ny was to have 
the exclusive use of its roads. So that, under the construction claimed by 
the Defendants in Error, this Section would mean: The Company shall 
have the right to transport freight and passengers, subject, like other 
common carriers, to control as to its rates; Provided, however, that 
whenever the Company shall charge higher rates than those named in 
this Section, the exc/ustveness of its use of its road shall be forfeited ; 
that is to say, the language commencing with the word “Provided” 
was not a grant by the Legislature of the right to make rates, but was 
simply a condition upon which the Company’s use of the road was to 
be exclusive. 


The error of this construction by the Defendants in Error has 
grown out of their misapprehension of the purpose of this 12th 
Section. They have overlooked the fact that its purpose was to grant 
to the Company the franchise to pursue the business of common 
carrier. In the orderly arrangement of the provisions of the Charter, 
the point is reached at this 12th Section, where the Legislature for the 
first and only time in the Charter grants the franchise to carry on 
business. Up to this point nothing has been said in the Charter as to 
the business which the Company is to carry on. 


Section 1, Describes the roads to be built. 

Section 2. Grants an exclusive privilege for thirty-six years to 
build railroads in certain defined territory. 

Section 3. Authorizes the capital stock and directs how it’shall 
be divided, etc. 

Section 4. Opens books and appoints commissioners to receive 
subscription. 

Section 5. Provides how long the books shall be kept open, 
etc. 

Section 6. Directs how the Company shall organize. 

Section 7. Prescribes the voting power of the shares. 

Section 8. Provides for the election of President and Directors. 

Section 9. Names the Corporation, gives it perpetual succession 
and the usual attributes of corporations generally. 

Section 10. Authorizes the obtaining by purchase, contract, etc., 
of lands, right of way, etc. 

Section 11. Provides the means for exercising the right of 
eminent domain. 

And then comes this 12th Section, after the corporation, by the 
preceding sections, is completed and the means provided to perform 
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the purposes of its creation, and says what that business shall be, and 
grants the franchise to carry it on. 

This all important section, bringing into life the business of 
the corporation, the Defendants in Error treat as if its purpose was 
to name the condition, upon which the business was to be 


**‘ exclusive.’’ 


If the theory of Defendants in Error is correct that these 
prescribed rates were the condition of exclusive enjoyment, then we 
are driven to this, to us harmless conclusion: That the Legislature in 
the language of the Charter, says to the Georgia Railroad and Banking 
Company: You may carry on the business of transportation on your 
Road and charge these rates for it, and it shall be your own exclusive 
business so long as you do not exceed these rates. 

ZThts then would be the contract and //zs the contract which the 
Act of 1879 would impair. 

We say we are driven to this conclusion, for otherwise we can 
find nowhere in the Charter a grant of the franchise to carry on 
business. If this section simply provides the terms on which the 
enjoyment of this business is to be exclusive, the Legislature was at 
pains to provide exclusiveness for a business; the right to carry on 
which the Charter granted nowhere. 

If this isa grant of the privilege of exclustveness, where then is 
the grant of the franchise 40 carry on business ? 


The view of Defendants in Error might be sound if the language 
of the Section read: “The said Georgia Railroad Company shall at 
all times have the right of transportation or conveyance of persons, 
merchandise and produce over the railroads, to be by them 
constructed, and said right shall be exclusive; Provided its charges 
are,’’ etc. 

But the language of the 12th Section being what it is, that 
Section contains a grant of the franchise of carrying on the business 
of a common carrier and prescribed the rates which the Corporation 
may charge. The use of the word exclusive might have seemed to 
the legislative mind of that day to be desirable on account of the crude 
and unsettled ideas then prevailing to some extent in reference to 
railroads. Says Professor Hadley (Railroad Transportation, page 11). 
“When the first charters were granted in England and Germany, it 
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was assumed that the company would own the road bed, simply as a 
canal company would own its canal; that any man could own cars | 
and run trains just as he would run canal boats or wagons.” 


Probably the good sense of our fathers appreciated these 
‘obvious absurdities,’ as Professor Hadley calls them; and this 
word ‘‘exclusive’’ was inserted for the purpose of putting them 
down. 

The next (13) section of the Charter strongly sustains this 
view, namely, that it was thought necessary to secure the exclusive 
use of their railroad to the corporators by express enactment. For 
the first paragraph of that section is as follows: 

‘‘If any person or persons shall intrude upon the said railroad 
or railroads, or any part thereof, by any manner of use thereof, or of 
the rights and privileges connected therewith, without permission or 
contrary to the will of said Company, he or they shall forthwith forfeit 
to the Company all the vehicles and animals that may be so intrusively 
introduced thereon,”’ etc., etc. 

Evidently our fathers participated to some extent in the 
erroneous ideas of the day, and thought that persons other than the 
Corporation might seek to use its road; and as this Corporation was a 
favorite with the Legislature (see its perpetual exemption from 
taxation, and its exclusive privilege to build railroads for a long 
period) put in this word ‘‘exclusive”’ for the purpose of securing an 
advantage to its favored child. 

At any rate the word was used for whatever it may have been 
worth; the franchise was granted to carry on business of 
transportation, and the language ushered in by the word ‘* Provided,” 
applies to the whole grant, not to one word only of the grant. 
Admitting that the language is a condition, by what warrant is that 
condition made to apply only to the word “ exclusive ?”’ ee 
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Let us apply this theory of Defendants in Error to other 
provisions in this same 12th Section of the Charter. 

The Section is as follows: 

‘*The said Georgia Railroad Company shall, at all times, have 
the exclusive right of transportation or conveyance of persons, 
merchandise, and produce, over the Railroad and Railroads, to be by 
them constructed, while they see fit to exercise the exclusive right: 
Provided, That the charge of transportation or conveyance shall not 
exceed fifty cents per hundred pounds, on heavy articles, and ten 
cents per cubic foot, on articles of measurement, for every one 
hundred miles; and five cents per mile for every passenger: Provided 
always, That the said Company may, when they see fit, rent or farm out 
all or any part of their exclusive right of transportation or conveyance 
of persons on the Railroad or Railroads, with the privilege to any 
individual or individuals, or other company, and for such term as may 
be agreed upon, subje t to the rates above mentioned.” 

According to the Defendants in Error, the first phrase 
commencing ‘‘ Provided” states a condition, on which the right is 
to be exclusive. Why does not the phrase immediately following, 
beginning also with this, to Defendants in Error, weighty word 
‘* Provided,”” also impose a condition on the exclustveness of the 
right? The phrase is this: ‘‘ Provided always, ‘That the said 
Company may, when they see fit, rent or farm out all or any part of 
their said exclusive right,’’ etc., etc. Why has not this phrase the same 
right as its next neighbor to impose a condition on the exclusiveness? 
But to give it this meaning would be to make the power to lease a 
condition of exclusive enjoyment—z. e., exclusive enjoyment would be 
granted to the Company on condition that it would part with the 
enjoyment, the enjoyment would be exclusive on condition that it 
was not exclusive—which is the veductio ad absurdum. 


In fact, unwarranted significance is given to this word 
‘* Provided.”’ It seems, that in the legislation of the State, at that 
period, it had no fixed meaning. It meant different things in 
different places, and in many places meant nothing, except that at 
those places a new patch was inserted in the legislative patchwork. 
Generally it was simply the war horse of the legislator of the period, 
which he bestrid whenever he intended to dash into the legislative 
melee with an amendment. Its use in this 12th Section, if the view 
of Defendant in Error be correct as to the meaning when first used, 
shows conspicuously how unsettled its meaning and office were. The 
assertion is confidently hazarded, that if the legislation of that period 
is -examined, this word ‘‘ Provided” will be found doing duty, 
generally, simply to show where an amendment has been made—as a 
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word ushering in anew feature, quite as often as limiting or 


conditioning what has gone before—and frequently in a manner . 


totally at variance with such limitation or condition. The following 
citations, among many others accessible, are made to illustrate this 
last use of the word: 

Section 27 of the Charter of Plaintiff in Error. 

Section 45 of the Charter of Plaintiff in Error. 

Section 7 of Act incorporating town of Monroe, as follows. 

Section 7. And be it further enacted by the authority aforesaid, 
That in case any person or persons, who are liable for the same, shall 
refuse to pay any tax to be imposed by any by laws or regulations of 
said town, in pursuance of the authority of this Act, then and in that 
case, the Commissioners of said town; or a majority of them, shall, 
and they are hereby authorized to issue their warrant, directed to any 
officer, to be by them appointed, requiring him to levy and sell off the 
goods and chattels of the person or persons so refusing, to make the 
amount of tax imposed; and said officer shall receive such fees as are 
allowed by law to Justices of the Peace and Constables in similar cases : 
Provided, that all sales to be made by virtue of such warrant shall be 
advertised at least ten days, at the court-house door in said town. 

Acts of 1831, page 240. 


Section 4 of Act incorporating town of Jefferson, ; zd, 246; as 
follows: 

Section 4. And be it further enacted, That the said Commis- 
sioners shall continue in office until the first Saturday in January, one 
thousand eight hundred and thirty-two, on which day, and on the first 
Saturday in January every year thereafter, between the hours of ten 
o’clock in the forenoon and three o'clock in the afternoon of that day, 
all the free male white citizens of said town, who shall have given in 
their taxable property, and are entitled to vote for members of the 
General Assembly, shall assemble at the court-house of said county, 
and by ballot elect three Commissioners, who shall continue in office 
for the term of one year, at which election any one or more Justices 
of the Peace, or Justice of the Inferior Court of said county, shall 
preside: Provided, That the Commissioners, after naving served the 
the term of one year, shall be, and they are hereby, re-eligible to the 
said appointment. 

Section 5 of Actincorporating Manufacturing Co.; Acts of 1832, 
page 84; as follows: 

Section 5. And be it further enacted, That for the well ordering 
of the affairs of the said corporation, there shall be five directors, who 
shall be elected by the stockholders at any time after the stock of 
said company, or one-half thereof at the least, shall have been sub-- 
scribed for, and the sum of five thousand dollars or more paid into the 
hands of the Commissioners horeinbefore named, which said election 
_ shall be held in the town of Decatur, DeKalb County, at such place 
and time as shall be appointed by said Commissioners and of which 
they shall give at least ten days’ notice in one of the public gazettes of 
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this State, at which said election and each and every subsequent 
election of directors a plurality of the votes given in shall be sufficient 
to make a choice, and the directors who may be chosen at the first 
election, shall hold their offices until the first Monday in October, in 
the year eighteen hundred and thirty-four, and until their successors 
are re-elected and qualified, and in each and every year thereafter, on 
the first Monday in October, the directors shall be chosen by the 
stockholders or proprietors of the capital stock of said corporation, 
and those who shall be duly chosen at any election shall be capable of 
serving as directing, by virtue of such choice, until the end or expira- 
tion of the first Monday in October next ensuing the time of such 
election, and until their successors be elected and qualified; and the 
said direetors at their first meeting after each election shall choose one 
of their number as President, and in case of his death, removal from 
the State or from the Board of Directors, the said directors shall 
proceed to fill his vacancy by a new election for the remainder of the 
year: Provided always, That in case it shall at any time happen that an 
election of directors should not be made upon any day when pursuant 
to this act it ought to have been made; the said corporation shall not 
for that cause be deemed to be dissolved, but it shall be lawful on any 
other day to hold and make an election of directors in such manner 
as shall be ordained by the rules and by laws of said corporation: And 
provided, That in case of the death, resignation, absence from the 
State or removal of a director, his place may be filled up by a new 
choice for the remainder of the year by the remaining directors. 


Section 6 of Act incorporating Augusta Mining Co., zdzd, 91.; as 
follows: 

Section 6. And be it further enacted, That for the well ordering 
of the affairs of the said corporation there shall be five directors who 
shall be stockholders, and that Peter Bennock, Samel H. Peck, 
Franklin C. Heard, William B. Shelton and Edward Garey be, and 
they are hereby, appointed the first directors under this Act, who shall 
hold their offices until the first Monday in January, in the year of our 
Lord one thousand eight hundred and thirty-four, on which said day 
and on the first Monday on each and every January thereafter the 
directors shall be chosen by the stockholders or proprietors of the 
capital stock of said company, when a plurality of votes given in shall 
be sufficient to make a choice; and the directors appointed by this Act, 
and also those which shall hold tneir offices until their successors shall 
be elected and qualified pursuant to the directions of this Act; and the 
said directors at their first meeting after the passage of this Act, and 
after each election shall choose one of their number as President ; and 
in ease of his death, resignation or removal from the State, or from 
the Board of Directors, the said directors shall proceed to fill the 
vacancy by a new election for the remainder of the year: And pro- 
vided always, That in case it should at any time appear that an election 
of dtrcctors should not be made upon any day when pursuant to this 
Act it ought to have been made, the said corporation shall not for 
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that cause be deemed to be dissolved; but it shall be lawful on any 
other day to hold and make an election of directors, in such manner 
as shall have been regulated by the rules and by-laws of said corpora- 
tion: And provided also, That in case of the death, resignation, 
absence from the State or removal of a director, his place may be filled 
up by a new choice for the remainder of the year by the remaining 
directors. 


Under the construction claimed by Defendants in Error, the 
effect of charging more than the rates prescribed in the charter would 
not be a violation of the charter. They would work a forfeiture of 
the ‘‘exclusive”’ privilege, but they would not be unlawful and 
could therefore be collected. 

But, as~Detendants-in—Errer—corntend, the Supreme Court of 
Georgia, in the case of Arnold & DuBose vs. The Georgia Railroad 
and Banking Company, 50 Ga., 304, was of a different opinion. That 
suit was brought on the theory that the Legislature had prescribed 
those rates as binding on the Company to govern its business. The 
Court so decided, and held (see second head note): ‘‘ The Georgia 
Railroad and Banking Company, under the 12th Section of its charter, 
can only charge for freight fifty cents per one hundred pounds on 
heavy articles for one hundred miles, and in proportion to that rate for 
a less distance than one hundred miles.”’ 

Thus we find the Court deciding, directly in accordance with our 
views of this section, that this language was the law of freight and 
passenger rates for this Company. 


It is admitted by Plaintiff in Error— 

That language ina charter, relied on to sustain an exemption 
from the operation of a general tax law, must be clear and 
unequivocal. 

That grants of an exclusive privilege will not be presumed, and 
must be based upon express words. 

That the grant of franchises, which affect public interest, will be 
construed strictly. 

But it is also true that rights are taken from the public and given 
to corporations, when such would be the effect of ‘‘the words 
naturally and properly construed” (Pierce on Railroads, 154), “and 
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words even in the charter of a corporation conferring valuable 
franchises are commonly to be taken according to their natural 
import.”’ 26 Ga., 651, 661. 

“ But the true rule in this, as in all other cases, is not to be astute 
in finding an ambiguity, and to give the !anguage a fair construction 
in the light of surrounding circumstances, to ascertain the legislative 
intent.” 

If, as the Plaintiff in Error contends, the language of, the 12th 
Section\of its Charter wa§ the grant of the franchiseto fix its charges 
within certain limits, such grant is a cantract, the obligation of which 
cannot be impaired by an Act of the Legislature. 


@ Lea, 615, 616, Ragan & Buffit yg, Aiken. 


Ll. If the right to fix charges extsts, tt ts a contract right. 


It would be inexcusable to consume time in arguing a 
proposition, brought down from the Dartmouth College case (4 
Wheaton) to the present hour, by an unbroken line of authority, that 
the charter of a private corporation is an executed contract between 
the government and the corporators, and that the Legislature (in the 
absence of power reserved for that purpose) cannot repeal, impair, or 
alter it against the consent of the corporation, or without its default 
judicially declared. 

Out of the mass of the authority sustaining this proposition, we 
cite a comparatively small number of cases: 


Young ef a/., vs. Harrison et al., 6 Ga., 130; 

Dozier vs. Thornton, 19 Ga., 325; 

Georgia vs. The Georgia R. R. & B. Co., 54 Ga. 423 ; 

Goldsmith, Comptroller General vs. The Georgia Railroad 
and B. Co. 


These last two decisions were rendered upon the charter of 
Plaintiff in Error. 


Binghamton Bridge Case, 3 Wallace 73. 
Stone vs. Miss., 101 U. S., 816. 


15 


In Chicago, etc., R. R. Co. vs. Iowa, 94 U. S., 155, the 
Chief Justice says, on page 162: “It was in the power of the 
Company to call upon the Legislature to fix permanently this limit, 
and make it part of the charter; and if it was refused, to abstain 
from building the road, and establishing the contemplated business. If 
this had been done, the charter might have presented a contract against 
future legislative interference.” 

In Ruggles vs. Iowa, 108 U. S., on page 533, Mr. Justice 
Harlan says, referring to the case last cited: ‘‘ Touching that case, it 
may be observed that the Court conceded that a railroad corporation 
might be protected by its charter against absolute legislative control as 
to the rates of fare and freight.” ; 

In Peik vs. The Rk. R. Co., 94 U..S., 164; Railroad Co. gs. 
Blake, tid. 180; and in Ruggles vs. Illinois, 108 U. S., 526, the de- 
cisions subjecting the Railroad Companies to legislative control 
were put on the ground that there was nothing in the chartersof the 
companies limiting the power of the State to regulate charges for 
freight and passengers. 

But in the last named case (Ruggles vs. Illinois, 108 U. S., 526) 
Mr. Justice Harlan says, on page 537: ‘These cases’’—the three 
last cited—‘‘ establish, among others, these principles: 1. That the 
charter of a railroad corporation is a contract within the meaning of 
the contract clause of the Federal Constitution. 2. That such 
corporation may be protected by its charter against absolute legisla 
tive control in the matter of rates for the carriage of passengers and 
freight,’’ etc., etc. 

In the Railroad Commission Cases, 116 U. S., 307, 347, it was 
held that language in a railroad charter, granting the right ‘‘ from 
time to time to fix, regulate and receive the tolls and charges to be by | 
them received for transportation,’ and language which provides that 
the president and directors “may adopt and establish such tariff of — 
charges for the transportation of persons and property as they may 
think proper,” and the same ‘‘ alter and. change at pleasure ” does not 
deprive the State of its power, within the limits of its general 
authority, as controlled by the Constitution of the United States, to 
act upon the reasonableness of the tolls and charges which the 
railroad companies have established. 

Some of the reasons for the decision are thus given by the 
Chief Justice: “There is no rate specified nor limit set’’—(How 
different the charter of Plaintiff in.Error!) “nothing whatever is said 
of the way in which the question of reasonableness is to be settled. 
All this is left as it was,” page 330. Again: ‘‘The right to fix 
reasonable charges has been granted, but the power of declaring what 
shall be reasonable is not surrendered,” page 330. 

On the same page it is said: ‘ This is not in conflict with the 
judgment of the Supreme Court of Mississippi in Railroad 
Commission vs. Yazoo and Mississippi Railroad Co., in which it was 
decided that the power had been surrendered in favor of the Company 
because in that charter a maximum of rates was fixed.” 
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The case thus spoken of, viz: Railroad Commission of Mississippi 
vs. Yazoo and Miss. Valley R. R. Co. (to be found in 21 American 
and English Railroad Cases, page 6), contains this opinion : 

‘*Section 6 of the charter of the appellee confers on the 
company power to fix,from time to time, by its board of directors, 
the rates at which it will transport persons or property over its 
railroad, provided they shall not exceed a maximum specified in the 
act. 

The power to contract is an essential attribute of sovereignty, 
and is of prime importance. Its exercise has been productive of 
incalculable benefits to society, however great may be the evils 
incident to its injudicious employment. It cannot be denied merely 
because of its liability to abuse. The power to contract implies the 
power to make a valid contract. Chartering railroad companies and 
other similar associations has long been an acknowledged and favorite 
exercise of the legislative authority. The right to grant charters 
includes the right to grant such as will be upheld. Conferring power 
on the grantee ot the franchise to fix rates of compensation at 
discretion or within prescribed limits fixed by the charter, has been 
the common practice of the Legislatures of the States of the United 
State: from an early period of their history. The right of the 
corporation to exercise the powers conferred by the act of 
incorporation, whether to fix rates themselves or to take those fixed 
by their charter, and to rest securely on its provisions in this respect, 
has hitherto been generally regarded as indisputable. 

A grant in general terms, of authority to fix rates, is nota 
renunciation of the right of legislative control so as to secure 
reasonable rates. Such a grant evinces merely a purpose to confer 
power to exact compensation, which shall be just and reasonable. It 
is only where there is unmistakable manifestation of a purpose to 
place the unrestricted right in the corporation to determine rates of 
compensation, that the power of the Legislature afterwards to 
interfere, can be denied. . It is not to be presumed that the right of 
legislative control was intended tobe renounced. Every presumption 
is against that. If the grant can be interpreted without ascribing to 
the Legislature an intent to part with any power, it will be done. 
Only what is plainly parted with, is gone. 

Fixing rates in a charter is a specification of what is reasonable— 
an exclusion of tacit or implied conditions on the subject. It is an 
essential part of the contract of incorporation—the most important 
condition of its existence—the inducing cause of its acceptance. 

That it was the legislative intent to vest in the appellee the 
unrestricted right to fix rates, within limits prescribed by the 
charter, is clear. That this was a valid contract by the State, 
obligatory and inviolable by it, we regard as settled authoritatively by 
Federal and State decisions too numerous for citation. 


If anything is or ever can be settled in American Constitutional 
law, the sanctity and inviolability of the contract between a State and 
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individuals, in the shape of a charter for a business enterprise, 
accepted and acted on by the corporators, on the faith of its terms and 
provisions, must be so regarded. 

The appellee has the unquestionable right, from time to time, by its 
board of directors, to fix .ates at which it will transport over its 
railroads; provided these sates shall not exceed the maximum 
prescribed by the charter. That is the contract. These terms were 
expressly made. On the faith of them capital was invested, and the 
enterprise set on foot. It is not allowable, now, for one of the 
contracting parties to interfere with the exercise by the other of its 
plainly granted rights. 

They are secure beyond the reach of legislation, and cannot be 
impaired. The State cannot, by an Act of its Legislature, abdicate 
the right to govern artificial as well as natural persons; but it may 
create corporations, and where they are not a part of the machinery 
of government, the franchise cannot be resumed by the Legislature, 
or its benefits be essentially impaired, without the consent of the 
grantee. To hold otherwise would be revolutionary, and disturb the 
foundations of society as moulded by the judicial utterances of half a 
century of constitutional government in America.” 
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APPENDIX A, 


AN ACT.—To Incorporate the Georgia Railroad Company, with powers to construct a 
Rail or Turnpike Road from the City of Augusta, with Branches extending to the 
Towns of Eatonton, Madison, in Morgan County, and Athens; to be carried beyond 
those places, at the discretion of said Company; to punish those who may wilfully 
injure the same; to confer all corporate powers necessary to effect said object ; and to 
repeal an Act entitled “An Act to authorize the formation of a Company for con- 
structing a Railroad or Turnpike from the City of Augusta to Eatonton, and thence 
westward to the Chattahoochee River, with Branches thereto, and to punish those 
who may injure the same,” passed the 27th December, 1831. 


1. Sec. 1. Be it enacted, etc., That the Company provided for 
in this Act, and hereinafter more especially incorporated and author- 
ized, shall and may direct and confine there first efforts and enterprise 
to the formation and completion ofa Railroad communication between 
the City of Augusta and some point in the interior of the State, to be 
agreed upon by the stockholders, which Road shall be called the Union 
Railroad; and the same being completed, the Company shall have 
power to construct three Branch Railroads. beginning at the point 
agreed upon as the termination of the Union Road, or such point for 
the Middle Road as the stockholders may select; one running to 
Athens—one to Eatonton—and the third to Madison, in Morgan 
County; which Branches shall be erected simultaneously; Provided, 
The amount of stock subscribed will warrant the completion of all at 
the same time; and if the stock subscribed will not warrant the com- 
pletion of all of said Branches at one and the same time, then that 
Branch shall be first completed which the stockholders may by vote 
designaie. The company shall have the further power to continue the 
Athens Branch towards any point which may be agreed upon, on the 
Tennessee River—all of which shall be done at such time and in such 
manner as the stockholders may direct. 

2. Sec. 2. The Company shall have the exclusive privilege of 
constructing Railroads from any point in this State within twenty 
miles of the Road herein designated as the Union Road and its 
Branches, leading to Eatonton, Athens and Madison, continuously to 
the City of Augusta, for and during the term of thirty-six years. 

3. Sec. 3. The stock of the Company authorized and incor- 
porated by this Act shall consist of fifteen thousand shares, of one 
hundred dollars each share, and the said Company to be formed on 
that capital; but the said Company shall be at liberty to enlarge their 
capital, as, in the progress of their undertaking, they may find neces- 
sary; and that, either by additional assessments on the original shares, 
not to exceed in the whole the sum of twenty dollars in addition to 
each original share, or by opening books for enlarging their capital by 
new subscriptions in shares of not more than one hundred dollars, so 
as to make their capital adequate to the works they may undertake, 
and also to prescribe the terms and conditions of the new subscriptions. 
And it shall be lawful for the Company, from time to time, to invest so 
much, or such parts of their capital, or of their profits, as may not be 
required for immediate use, and until it may be so required, in public 
stock of the United States, or of this State, or of any incorporated 
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Bank, or lend out the same at interest on good security, and draw 
and anply the dividends, and when and as they shall see fit, sell and 
transfer any parts or portions thereof: Provided, That nothing herein 
contained shall be so construed as to authorize said Company to issue 
bills of credit, or toloan out any moneys ata greater rate of interest 
than eight per cent. 

4. Sec. 4. Books for subscription to the stock of the Company 
hereby authorized shall be opened in Athens and Eatonton for two 
thousand five hundred shares in each place, to wit: 

In Athens, by William Williams, James Camak, Stevens Thomas 
and William Dearing. | 

In Eatonton, by Josiah Flournoy, Henry Branham, C. P. Gordon 
and Irby Hudson. 

In Madison, for two thousand shares, by L. Johnson, E. A. Nisbet, 
A. G. Saffold and J. B. Walker. 

In Greensborough. for fifteen hundred shares, by N. Lewis, 
Thomas Stocks, Thomas Cunningham and W. C. Dawson. 

In Sparta, for one thousand shares, by William Terrel, Joel 
Crawford, W. H. Sayre and Charles E. Haynes. 

In Warrenton, for five hundred shares, by Thomas Gibson, Henry 
H. Lockhart, Gray A. Chandler and Solomon Locket. 

In’ Crawfordville, for five hundred shares, by Absalom Janes, John 
Mercer, Henry B. Thompson and Archibald Gresham. 

In Augusta, for fifteen hundred shares, by Thomas Cumming, 
Wm. H. Turpin, Wm. C. Micou and John W. Wilde. 

In Washington, for one thousand shares, by D. P. Hilhouse, 
Samuel Barnett, Jos. W. Robinson and L. S. Brown. 

In Lexington, for one thousand shares, by John Moore, John 
Banks, Joseph H. Lumpkin and Edward Cox; and 

In Appling, for one thousand shares, by Thomas N. Hamilton, 
Archer Avery, Wat L. Collins and Wensley Hobby. 


And the books, by said Commissioners, or a majority of them, 
shall be opened in each of the said places on the same day, which is 
hereby fixed to be on the first Monday in February next; and the 
different sets of Commissioners shall advertise the time and place of 
subscribing in the gublic gazette or gazettes of the places respectively; 
and if no gazette be published at any of the places, these Commission- 
ers shall advertise in the Georgia Journal and Federal Union; and such 
advertisement shall be inserted at least three weeks prior to the day fixed 
for opening the books: Provided, That if any of the Commissioners, 
at the time of opening the books, shall be sick or unable to attend, 
the other three Commissioners, or a majority of them, may choose a 
proper and discreet person to supply his place; and if any of the 
Commissioners before named shall, after the passing of this Act, 
renounce or decline acting, the Governor, upon being apprised thereof, 
is hereby requested to nominate and appoint fit and proper person or 
persons to supply the vacancy of him or them so declining to act. 
Upon the books being opened as aforesaid, the Commissioners, 
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' or a majority of them, shall receive from individuals, corporations or 
companies, subscriptions for so many shares as they may see fit to 
subscribe for, not exceeding one hundred, until three days shall have 
expired, and, after that, for any number of the remaining shares they 
may think proper, on the condition that, at the time of subscribing, 
there shall be paid down to the Commissioners, or a majority of them, 
five dollars on each share subscribed; for which they shall give a receipt, 
and directly deposit the money in the Central Bank of Georgia, or any 
other incorporated Bank, subject to the draft or order of said Compa- 
ny, by its President or Board of Directors, after the Company shall be 
organized. 

5- Sec. 5. The books shall be kept open tor ten days at each 
place, between the hours of nine in the morning and three in the after- 
noon ; and, being closed, on the last day, each set of Commissioners 
shall transmit to the Commissioners in Athensa list of the subscribers, 
designating on such list, as in the subscription books, the days on 
which the persons respectively subscribed, with the number of shares 
and sums paid set opposite to each name, with a certificate at the 
bottom of the list, to be signed by each Commissioner, that the money 
is deposited in Bank conformably to this Act; and thereupon the Com- 
missioners in Athens shall, from all the list of subscribers, make out 
one general list, specifying the days respectively on each subscribed, 
so that, on summing up the whole, it may appear whether the stock 
is filled up, or falls short of the aforesaid capital. If the number of 
shares subscribed, and five dollars each paid thereon, shall fall short of 
the fifteen thousand shares, but amount to five thousand shares, 
the said Company may be formed thereon ; and for the residue of the 
original number of shares, the said corporations, when organized, may 
cause books to be opened by the Directors, under sixty days’ notice 
of the time and place of subscription, and receive such additional sub- 
scriptions as can be obtained on the same terms as aforesaid, of five 
dollars being paid on each share at the time of subscription; and may 
keep the books open until the whole number of fifteen thousand shares 
shall be subscribed. 

6. Sec. 6. For the organization of the Company, the Commis- 
sioners at Athens shall appoint a convenient time and place for the 
meeting of the stockholders, which they shall cause to be advertised 
in one or more of the gazettes aforesaid for three weeks in succession 
previously to the day; at which time and place the subscribers may 
attend in person, or be represented and vote by proxy; and no one but 
a stockholder shall be capable of being a proxy, and the appointment 
shall be in writing, signed by the appointing member, and duly authen- 
ticated by the oath ofa subscribing witness endorsed thereon, or 
annexed thereto by a lawful magistrate; and the meeting being 
assembled, the proxies examined and admitted, and a proper registry 
made of all subscribing members, by person or by proxy, who may be 
present, the Athens Commissioners, or a majority of them attending, 
shall present a ballot-box, in which the subscribers may vote for officers 
by ballot; and the presiding Commissioners shall count the ballots, 
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enter the same, and declare the result of the election, of which they 
shall make and deliver proper certificate or certificates under their 
hands. The officers to be elected shall consist of a President and 
twelve Directors for the first year, and thereafter such number of 
Directors as may be established by the By-Laws, to serve for one 
year, and until a new election be made. 

7. Sec. 7. Inthe said election for President and Directors the 
votes shall be taken by the following rule: Each subscriber shall be 
entitled to a number of votes equal to the number of shares he may 
holdin the stock of said Company. And on all future elections of 
President and Directors, in the making, altering or repealing of By- 
Laws, in determining on measures involving the general interests of 
the Company, at any stated or occasional corporate meeting, the votes 
shall be governed by the above stated rule. 

8. Sec. 8. The election of President and Directors shall be made 
annually, according tu a By-Law to be made for that purpose ; and in 
case any vacancy occur in the Board between two periods of general 
election, the Board of Directors, or a majority of them, at any stated 
and regular meeting of the Board, may elect by ballot, from among 
the stockholders, a person to fill the vacancy so occurred, until the 
next general election of Directors. But if it should so happen that the 
day of annual election of President and Directors shall pass without an 
election being effected, or any of them, the corporation shall not thereby 
be dissolved or deemed to be discontinued ; but it may be lawful, on 
any other day, to hold and make such election, in such manncr as may 
be prescribed by the By-Laws of the corporation, subject always to the 
rule prescribed in the seventh section of this Act. 

. Sec. g. The aforesaid Company to be organized as aforesaid, 
shall be called “The Georgia Railroad Company,” and shall have per- 
petual succession of members, may make and have a common seal, and 
break or alter it at pleasure; and by their corporate name aforesaid may 
sue and be sued, answer and be answered unto, in all courts of law and 
equity, or judicial tribunals of this State; and shall, at all times, be 
capable of making and establishing, altering and revoking all such reg- 
ulations, rules and By-Laws for the government of the Company and 
its Directors, as they may find necessary and proper for the effecting 
of the ends and purposes intended by the association and contemplated 
in this Act: Provided, Such rules and regulations, and By-Laws, shall 
not be repugnant to the Laws and Constitution of this State. 

10. Sec. 10. The said Georgia Railroad Company shall have 
power and capacity to purchase, and have and hold, in fee simple, or 
for years, to them and their successors, any lands, tenements or 
hereditaments that they may find necessary for the site, on and along 
which, to locate, run and establish the aforesaid Railroad and Rail- 
roads, or any Branches thereof; or to vary or alter the plan or plans, 
and of such breadth and dimensions through the whole course of the 
Road and Roads, as they may see fit; and also, in like manner, to 
purchase any lands contiguous, or in the vicinity of the Railroad and 
Railroads, hereby authorized, that they may find necessary for the 


. procuring, and from time to time, readily obtaining all necessary or 
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proper materials, of what kind soever, for the constructing, repairing, 
and adequately guarding and sustaining the said Railroad or Railroads; 
and in like manner to purchase all rights of way on land, and all neces- 
sary privileges in waters or water courses, that may lie on or across 
the route which the said Railroad or Railroads may pass; and also all 
lands contiguous thereto, that may be found necessary for the erecting 
of toll houses, store houses, workshops, barns, stables, residences and 
accommodations for servants or agents or mechanics, and for the 
stationing and sustaining all animals of labor. And the said Company 
shall have power, if need be, to conduct the Railroad across any public 
road, and, by suitable bridges over and across all or any rivers, creeks, 
water or water courses, that may be in the route; or if they should 
deem it more convenient and suitable, may pass carriages, using the 
Roads, by convenient boats, across the same: Provided, That the 
said Company shall so construct their Railroad across all public roads 
as not to obstruct or injure the same. 

11. Sec. 11. [Relates to the right of way. Repealed by the 
Act of 1836, and the 15th section of the Central Railroad Act 
substituted. | 

12. Sec. 12. The said Georgia Railroad Company shall, at all 
times, have the exclusive right of transportation or conveyance of 
persons, merchandise, and produce, over the Railroad and Railroads to 
be by them constructed, while they see fit to exercise the exclusive 
right: Provided, That the charge of transportation or conveyance 
shall not exceed fifty cents per hundred pounds, on heavy articles, and 
ten cents per cubic foot, on articles of measurement, for every one 
hundred miles; and five cents per mile for every passenger: Provided, 
always, That the said Company may, when they see fit, rent or farm 
out all or any part of their exclusive right of transportation or con- 
veyance of persons, on the Railroad or Railroads, with the privilege to 
any individual or individuals, or other company, and for such term as 
may be agreed upon, subject to the rates above mentioned. And the 
said Company, in the exercise of their right of carriage or transporta- 
tion of persons or property, or the persons so taking from the Company 
the right of transportation or conveyance, shall, so far as they act on 
the same, be regarded as common carriers. And it shall be lawful for 
the said Company to use or employ any section of their intended 
Railroad, subject to the rates before mentioned, before the whole shall 
be completed, and in any part thereof, which may afford accommoda- 
tion for the conveyance of persons, merchandise or produce. And 
the said Company shall have power to take, at the store houses they 
may establish on or annexed to their Railroad, all goods, wares, mer- 
chandise and produce intended for transportation or conveyance; pre- 
scribe the rules of priority; and charge such just and reasonable terms 
and compensation for storage and labor as they may by rules establish 
(which they shall cause to be published), or as may be fixed by agree- 
ment with the owners; which compensation shall and may be distinct 
from the aforesaid rates of transportation. 
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13. Sec. 13. If any person or persons shall intrude upon the 
said Railroad or Railroads, or any part thereof, by any manner of use 
thereof, or of the rights or privileges connected therewith, without 
permission, or contrary to the will of the said Company, he or they 
shall forthwith forfeit to the Company all the vehicles and animals 
that may be so intrusively introduced aud used thereon, and the same 
may be seized by the Company or its agents, or recovered by suit at 
law. And moreover, the person or persons so intruding shall and 
may be indicted as for a misdemeanor, and, upon conviction, fined or 
imprisoned, or both, at the discretion of the court of the county. And 
if any person shall wilfully and maliciously destroy, or in any manner 
hurt, damage, injure or obstruct, or -shall wilfully and maliciously 
cause, or aid and assist, or counse] or advise, any other person or 
persons, to destroy, or in any manner to hurt, damage or injure, or 
obstruct the said Railroad, or any Branch thereof, or any bridge 
connected therewith, or any vehicle, edifice, right or privilege granted 
by this Act, and constructed for use, under the authority thereof, such 
person so offending shall be liable to be indicted, and, on conviction 
thereof, shall be imprisoned at hard labor in the Penitentiary, at the 
discretion of the court, not less than four years, and shall be further 
liable to pay all the expenses of repairing the same. The one-half of 
all the fines that may be imposed by the court, under this Act, shall 
be paid to the intormer, and the other half to the said Company. 

14. Sec. 14. Whenever the Company aforesaid shall see fit to 
farm out as aforesaid, to any person or persons, or body corporate, any 
part of their exclusive right of conveyance and transportation, or shall 
deem it expedient to open the said road, or any purt thereof, to public 
use, they shall and may adopt and enforce all necessary rules and 
regulations, and have power to prescribe the construction and size or 
burthen of all carriages and vehicles, and the materials of which such 
shall be made, that shall be permitted to be used or pass on the said 
Railroad, and the locomotive power that shall be used with them. 

15. Sec, 15. The exclusive right to make, keep up and use the 
Railroads and transportations, authorized by this Act, shall be for and 
during the term of thirty-six years, to be computed from the time 
when the said Road from Augusta to either of the points hereinbefore 
designated, shall be completed for transportation: Provided, That the 
subscription ofstock or shares of said Company to the amount of at 
least five thousand shares as aforesaid, be filled up within six months 
from the passing of this Act, and the work from, or between Augusta, 
and either of the places hereinbefore first mentioned, be commenced 
within two years and be completed within six years after the five 
thousand shares shall be subscribed. And after said term of thirty-six 
years shall have elapsed, though the Legislature may authorize the 
construction of other Railroads, for the trade and intercourse contem- 
plated herein: Nevertheless, The Georgia Railroad Company shall 
remain and be incorporate, and vested with all the estate, powers and 
privileges as to their own works herein granted and secured, except 
the exclusive right to make, keep up, and use Railroads over and 
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through such parts of the country that shall so have expired by the 
foregoing limitations ; but the Legislature may renew and extend that 
exclusive right, upon such terms as may be prescribed by law, and be 
accepted by the said incorporated Company. The stock of the said 
Company and its Branches shall be exempt from taxation for and 
during the term of seven years from and after the completion of the 
said Railroads, or any one of them; and after that, shall be subject to 
a tax not exceeding one-half per cent. per annum on the net proceeds 
of their investments. 

16. Sec. 16. After the President and Directors shall be elected 
as aforesaid, it shall always be in the power of the said President and 
Directors, at a meeting of the Boird, a majority being present, to 
nominate and appoint a Secretary, a Treasurer, and all other officers, 
agents and servants, that they may deem necessary, or as may be 
prescribed in the By Laws of said Company, removable at the pleasure 
of the Board of Directors; and also require and take from all officers, 
agents and servants such bond or bonds and security as the Board or 
By-Laws may prescribe, for securing the fidelity, obedience, account- 
ability and correct conduct of the officers, agents or servants so 
appointed, and their punctuality in surrendering up all moneys and 
property on their being removed or displaced, or the term of their 
appointment expiring. 

17. Sec. 17. The President and Directors, by an order signed by 
the President, shall have power to draw from the Central Bank of 
Georgia, or other banks of deposit, all such moneys as may have been 
received by the different sets of Commissioners, for the first payments 
by subscribers on their subscriptions of stock as bcfore provided. 

18. Sec. 18. Every person who shall bea subscriber to or holder 
of stock in said Company, shall pay to the Company the instalment of 
fifteen dollars on each and every share, in sucli periods of not less than 
six months, as shall be prescribed and called for by the Directors, 
after which the Directors may call for the further moiety of each share, 
in payments not exceeding fifteen dollars per share, in periods of not 
less than six months, of which periods of payment by instalment on 
the shares, and the sums required, the Board of Directors shall cause 
public notice to be given for at least iour weeks previously to the day 
of payment, by advertising the same in one or more of the gazettes of 
Milledgeville and Augusta: And failure to pay up any one of the 
instalments so called for as aforesaid shall induce a forfeiture of the 
share and shares on which default shall be so made, and all past 
payments thereon, and the same shall vest in and belong to the Com- 
pany, and may be appropriated as they shall see fit. It shall be the 
duty of the Company, as soon as may be after they are organized, or 
of the Board of Directors, to issue scrip to each subscriber for the 
shares he holds, and deliver the same at the time of the second pay- 
ment; on which, if convenient and practicable, receipts for the instal- 
ments paid, and that may successively be paid, may be endorsed, and 
the scrip issued may be made assignable and transferable in person or 
by attorney, at the office and on the books of the Company; and the 
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said corporation shall and may, in and by their By-Laws, rules and 
regulations, prescribe the mode of issuing the evidences of shares of 
stock and the terms and conditions, as also the times and manner in 
which shares in the Company may be transferred. 

19 Sec. 19. Whensoever the said Company shall find occasion 
to increase their capital by additional assessments on the original 
shares, as before mentioned, in the third section of this act, within the 
limits therein mentioned, the said further sum on each share shall not 
be called for in less than two instalments at similar periods, and like 
notices as are mentioned and provided in the immediately preceding 
section; and failure to pay up such additional assessments shall in like’ 
manner, as therein provided, induce a forfeiture to the Company of the 
share or shares of stock on which default should so be made. 

20. Sec. 20 The President and Directors shall be styled “* The 
Directors of the Corporation,’’ and shall make all contracts and agree- 
ments in behalf thereof, and have power to call for all instalments, 
declare all dividends of profits, and to do and perform all other acts 
and deeds which, by the By-Laws of the corporation, they may be 
empowered or required to do and perform; and the acts of the Direc- 
tion, or their contracts, authenticated by the signature of the President 
and Secretary. shall be binding on the corporation without seal. 
Regular minutes shall be kept of all meetings of the Direction, and of 
the acts there done; and the Direction shall not exceed in their 
contracts the amount of the capital of the corporation; and in case 
they shall do so, the President and Directors who are present at the 
meeting at which such contract or contracts so exceeding the capital 
shall be made, shall be jointly and severally liable for the amount of 
the excess, both to the contractor or contractors and to the corpora- 
tion: Provided, That any one may discharge himself from such liability 
by voting against such contract or contracts, and causing such vote to 
be recorded in the minutes of the Direction, and giving such notice 
thereof to the next general meeting of the stockholders. 

2.. Sec. 21. The Direction shall, once in every year at least, 
make a full report on the state of the corporation, and of its affairs, to 
a general meeting of the stockholders, and oftener if so directed by the 
By-Laws ; and shall have power to call a general meeting of the stock- 
holders, when the Direction shall deem it expedient; and the corpora- 
tion may provide, in their By-Laws, for occasional meetings being 
called, and prescribe the mode thereof, 

22. Sec. 22. If the Company, instead of constructing the 
Railroads herein specified, should deem it preferable to construct 
common roads, and use steam carriages thereon, they shall have 
power to doso under the same regulations, and with the same privileges 
in all respects as are herein prescribed in relation to railroads. 

23. Sec. 23. The Act entitled “An Act to authorize the 
formation of a Company for constructing a Railroad or Turnpike from 
the City of Augusta to Eatonton, and thence westward to the Chatta- 
hoochee River, with Branches thereto, and to punish those who may 
injure the same,”’ passed the 27th December, 1831, is hereby repealed 
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in every clause and section thereof ; and this Act of incorporation shall 
be deemed and taken to be a Public Act, and shall be judicially taken 


notice of as such, without special pleading. 


24. Sec. 24. Whensoever a number of the stockholders in interest 
amounting to three thousand shares, shall unite for the furtherance, 
construction and completion of either of said Branches of said Road, 
they shall have power to terminate said Union Road, and may, at such 
time and place as they may choose and designate, determine for 
themselves the point or place of divirging with such Branch of said 
Road as they may then and there point out and ascertain to be identi- 
fied with their interest as stockholders: Provided, The said stock- 
holders so electing shall have given to the said Union Company, their 
agents or attorney, ten days previous notice of such their choice, of 
their respective names and their respective amounts of stock, and of the 
point or place of their intended disunion. That said stockholders so 
electing,and determining as aforesaid, shall and may then and there 
be and exist as a separate body corporate, and shall then and there, 
and thenceforward, have, use, and exercise all the rights, privileges, 
immunities and enjoyments hereby given, granted and secured to said 
Union Company, to attach, be held, used and exercised by said stock- 
holders so electing as aforesaid, of, for, on account of, and to the 
particular Road to which they may then and there direct and apply 
themselves. That their powers as a corporate body shall be similar, 
and their rights, privileges and immunites, in regard to said Road, so 
diverging, shall be the same, and subject to the same restrictions, as 
herein and hereby provided, imposed and granted to, upon and for the 
said Union Company. They shall not be called on by said Union Com- 
pany, from and after the day of their election and determining said 
point of diverging, for any other or further payment on stock, but may 
proceed as a distinct Company to construct a Branch of said Road to 
and through the respective points—Eatonton, Greensborough and 
Madison, or Athens, respectively, according to circumstances, as they 
may choose—and said stockholders so electing and determining as 
aforesaid, shall be known, according to the Branch to which they shall 
respectively attach themselves, by the corporate name and style of the 
Eatonton Railroad, Greensborough and Madison Railroad, or the 
Athens Railroad. And said Branch Companies, so named, shall and 
may apply the residue of their stock, unpaid or unapplied at said time 
of diverging, to the separate and sole use and construction of the Branch 
to which each may be attached, and shall and may have, use and enjoy, 
all the rents, issues and profits of said Branch, to which they may be 
attached, to the sole use, benefit and behoof of themselves, their heirs 
and assigns, for the time heretofore limited to said Union Company, 
and according to the provisions of this Act. They shall in no way be 
liable to each other as separate Companies, for the expenses or repairs 
of their respective Roads, nor in any way responsible for each other’s 
acts, from and after the time and place of disunion or dirverging, 
designated aforesaid, so long as they may remain and exist as separate 
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Companies. The stockholders in the Union Road, to the point of 
dirverging, shall, nevertheless, exist as one corporate body, and be 
liable as such that far, and receive the benefits of said Union Road to 
said point, according to the provisions hereinbefore contained: 
Provided, That nothing herein contained shall prevent said Branch 
Companies from uniting their interests and efforts, as circumstances 
mutually moving them may suggest. 

25. Sec. 25. That whenever any person shall own land on both 
sides of said railroad, at any point, the Company shall be bound to 
suffer such owner to construct, for his own convenience, such roads or 
bridges across the said Railroad or its branches as may not obstruct or 
incommode the passage on or along the Railroad. 


AMENDMENT of the 18th December, 1835, changing the name of the Corporation, and 
conferring Banking powers and privileges on it. [Accepted by the Stockholders in 
Convention, January 12, 1836. 


Whereas, The people of the West have in contemplation to make 
a communication between the City of Cincinnati and the Southern 
Atlantic coast by means of a Railroad; and whereas the best route for 
said communication is believed to be through the State of Georgia ; 
and whereas, the building of the Georgia Railroad is now in progress, 
and will be an important link in the line of said communication. 

26. Sec. 1. Be it, thercfore, enacted, etc., That the stock- 
holders of the Georgia Railroad Company, and such other persons as 
shall take stock under this Act, and their successors and assigns, shall 
hereafter be a body corporate by the name and style of the Georgia 
Railroad and Banking Company, and by the said corporate name shall 
be, and are hereby made able and capable in law, to have, purchase, 
receive, possess, enjoy and retain, to them and their successors, lands, 
rents, tenements, hereditaments, goods, chattels and effects, of what- 
soever kind, nature or quality the same may be, sufficient for the 
construction of banking houses, and the erection of the Railroad only, 
and the same to sell, grant, demise, alien or dispose of; to sue and be 
sued, plead and be impleaded, answer and be answered unto, defend 
and be defended in courts of record, and also to make and havea 
common seal, and the same to break, alter or renew, at their pleasure, 
and also, by and through the Board of Directors, to ordain, establish 
and put in execution such by-laws, rules and regulations as shall be 
necessary and convenient for the governing of said corporation, as to 
them may or shall appertain; Provided, That such by-laws, rules and 
regulations shall not be contrary to the Laws and Constitution of this 
State or of the United States, nor to the rules, regulations, restrictions 
and limitations prescribed in this Act. 

27. Sec. 2. Be it further enacted, That the stock of said Com- 
pany shall consist of two millions dollars, one fourth of which, applied 
to banking purposes, shall be gold or silver coin, in shares of one 
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hundred dollars each; of which capital one-half may be used for 


banking purposes, and not more, until the completion of the road to 
Athens, and one of the Southern branches through Greensborough, 
to be designated by a vote of the stockholders; at which time any 
capital stock unemployed may be used for banking purposes; Pro- 
vided, however, That the continuation of said road beyond Athens, 
so as to connect with the Cincinnati road, shall be steadily prosecuted 
so soon as the Company shall have satisfactory evidence that the said 
connection can be formed. 

28. Sec. 3. And be it further enacted, That the Directors of the 
Georgia Railroad Company, for the time being, shall have power at 
their discretion to open books of subscription at such times and places 
as they may think proper, giving such notice in one or more of the 
public gazettes of this State,as they may deem necessary, for additional 
subscriptions to the capital stock of said Georgia Railroad and Banking 
Company ; on which subscriptions there shall be required to be paid, 
at the time of subscribing, the amount per share that may be pre- 
scribed by the Directors aforesaid; and that the President and 
Directors of the Georgia Railroad Company, for the time being, shall 
be the President and Directors of the new corporation until the time 
fixed for the annual election next thereafter. 

29, Sec. 4. And be it further enacted, That the Board of Direc- 
tors of the said corporation shall have power at its discretion to estab- 
lish agencies for carrying on said work, and may have branches of its 
banking powers, not exceeding three, and at such times as to them 
may seem expedient: Provided, That no branch for banking purposes 
shall be established or located in any incorporated town without the 
consent of the corporate authorities thereof first obtained for that pur- 


pose. 

30. Sec. 5. And be it further enacted, That the Directors afore- 
said shall have power to open books for the subscription of stock, 
from time to time, until the capital stock shall be filled up; and that 
all further instalments on the stock herein provided to be subscribed 
for, shall be called for and paid in according to the provisions of the 
Act of which this is an amendment, and shall be under the same 
liabilities in case of failure to pay. 


31. Sec. 6. And be it further enacted, That the bills obligatory 
and of credit, notes, and other contracts whatsoever, in behalf of the 
said corporation, shall be binding and obligatory on the said corpora- 
tion: Provided, The same be signed by the President and counter- 
signed by the Cashier of the said Company; and the funds of the 
corporation shall, in no case, be held liable for any contract or engage- 
ment whatsoever, unless the same shall be so signed and countersigned, 
as aforesaid, except for such checks or bills of exchange as shall be 
made or endorsed by the Cashier or President thereof, in the course of 
the business of said Company, and except for such contracts as _ shall 
be made under the authority of the Board for work done on the Road ; 
and the funds of the corporation shall, at all times, be subject to the 
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inspection of the Board of Directorsand Stockholders, when convened, 
according to the provisions of this Act, and of the Act of which this is 
an amendment. | 

32. Sec. 7. And be it further enacted, That the said corporation 
shall not, at any time, suspend or refuse payment in gold or silver coin, 
or any of the notes, bills or obligations, and if the said corporation 
shall, at any time, refuse or neglect to pay, on demand, any bill, note 
or obligation, issued by the corporation according to the contract, 
promise or undertaking, therein expressed, to the person or persons 
entitled to receive the same, then, and in every such case, the holder of 
such note, bill or obligation, shall respectively be entitled to receive 
and recover interest on the same, until the same shall be fully paid and 
satisfied, at the rate of ten per cent. per annum, together with the 
lawful interest thereon, from the time of such demand as aforesaid. 

33. Sec. 8. And beit further enacted, That the following rules, 
regulations, limitations and provisions, shall form and be the funda- 
mental articles of the said corporation : 

Rule I. The number of votes to which each stockholder shall be 
entitled, shall be according to the provisions of the 7th section of the 
Act of which this is an amendment. 

Il. The Cashier and other officers of the banking department of 
said corporation (the President excepted), shall, before they enter upon 
the duties of their offices respectively, give bond for the faithful per- 
formance oftheir duties, with such security as may be required by the 
Board of Directors. 

III. The total amount of debts which the said corporation shall, 
at any time, owe, whether by bill, bond, note, or other contract, shall 
not exceed three times the amount of capital stock actually paid in, 
and set apart for banking purposes. 

IV. Dividends of the net profits of the stock used in banking 
purposes, or of so much thereof as may be prudent, shall be declared 
and paid half yearly, if the condition of the Company warrant it, until 
the Road shall yield a profit, when and in which case, that profit may 
also in like manner be divided ; and such dividend shall, from time to 
time, be determined by a majority of Directors, at a meeting to be held 
for that purpose, and shall, in no case, exceed the amount of the net 
profits actually acquired by the corporation, so that the capital stock 
thereof shall never be impaired. 

V. The Directors shall cause to be kept fair and regular entries 
in a book to be provided for that purpose, of their proceedings; and 
on any question, when any one Director shall require it, the yeas and 
nays of the Directors voting shall be recorded in such book, and the 
minutes be at all times, on demand, produced to the stockholders, at 
their general meeting. 

VI. So soon as fifty per cent. of the stock already subscribed, 
and of the stock which may hereafter be taken in the said Company, 
shall have been paid in, the Company shall have the power and 
privilege, and not till then, of commencing banking operations, and 
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for that purpose shall have the power to prepare and issue notes, signed 
‘ by the President and countersigned by the Cashier, as in the usyal 
course of banks in such cases: Provided, That of the sum so received, 
one-half shall be set apart for their said banking operations, and the 
other half to the building of the Road, and so 0 inthe like ratio as to 
all further instalments which may thereafter be called in. 

VII. That portion of the capital stock hereinbefore provided for, 
and set apart for the purpose of building the Road, shall in no wise 
be diverted from that object, except as provided for in the second sec- 
tion of this Act. ; 

34. Sec. g. And be it further enacted, That the President and 
Directors of the Company shall be eleeted annually, as provided for in 
the Act to which this is an amendment; and the Board or Directors of 
the said corporation shall have power to appoint a Cashier and such 
other officers as may be necessary for the transaction of the banking 
business herein provided for, and to allow them reasonable compensa- 
tion for their services; and shall be capable of exercising all such 
powers and authorities for the well governing and ordering of the 
affairs of said corporation as to them shall seem best calculated to 
promote the best interest of the Company. 

35. Sec. 10. And be it further enacted, That the principal office 
of said Company shall be located at Athens, and all elections and 
meetings of the stockholders shall be held at such principal office, 
except when otherwise ordered by the Directors on special occasions.* 

36. Sec. 11. And be it further enacted, That the Union Rail- 
road, as authorized by the first session of the Act to which this is an 
amendment, shall be completed within four years from the passage of 
this Act; and the Branch to Athens, and one of the southern Branches 
through Greensborough, which shall be designated by a vote of the 
stockholders, shall be completed within six years after the passage of 
this Act; and on failure thereof, the banking privileges hereby granted 
shall be thenceforth forfeited, and all banking operations shall thence- 
forward, in such event, be made to cease and determine. 

37. Sec. 12. And be it further enacted, That the banking 
privileges hereby granted sha!! be and continue for and during the term 
of twenty-five years, to be computed from the time fixed by this Act 
for the completion of the Union Road. 

38. Sec. 13. And be it further enacted, That the Act to which 
this is an amendment shall be and remain in full force and effect, in 
every section and clause thereof, except where it conflicts with the 
provisions of this Act. 

39. Sec. 14. And be it further enacted, That all the acts done 
and contracts made by the Georgia Railroad Company are hereby 
declared to be of binding efficacy on the Georgia Railroad and Banking 
Company; and all the rights to property acquired by the "Georgia 
Railroad Company, of whatsoever nature or kind the same may be, 
shall pass to and be vested in the Georgia Railroad and Banking 
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Company as fully and completely as they were vested in the said 
Georgia Railroad Company. 

40. Sec. 15. And be it further enacted, That the persons and 
property of the stockholders for the time being, of the said Georgia 
Railroad and Banking Company, shall be pledged and bound in pro- 
portion to the amount of shares held by each, for the ultimate 
redemption of the bills or notes issued by and from said Company, in 
the same manner as in common commercial cases or simple actions of 
debt. 

4t. Sec. 16. And be it further enacted by the authority afore- 
said, That no exclusive privilege or right of road, extended to the 
corporation by the Act of which this is an amendatory, shall prevent 
the State from granting a charter to any. Company that may hereafter 
apply fora railroad to run from Macon to the Tennessee State line ; 
and from granting any charter or charters to construct any Road to 
cross said Road, at any point west of Eatonton, or Madison, or 
Athens. 

42. Sec. 17. And be it further enacted, etc., That no foreigner, 
either directly or indirectly, shall own stock in the said Railroad or 
Bank, and if any foreigner shall own stock in any wise, the same shall 
be forfeited to the State.* 


AMENDMENT of the 26th December, 1836. [Accepted by the Stockholders in Con- 
vention, January 28th, 1837. ] 


44. Sec. 1. Be it enacted, etc., [hat from and after the passing 
of this Act, the eleventh section of an Act approved the twenty first 
day of December, 1833, to incorporate the Georgia Railroad Company, 
etc., be and the same is hereby repealed, and that in all cases in which 
disagreement may exist, or may hereafter arise, between individuals or 
incorporations, and the Georgia Railroad and Banking Company, as to 
the right of way or damages to property, the disagreement shall be 
setted as prescribed in the fifteenth section of an Act to amend the 
Act incorporating the Central Railroad and Canal Company of Georgia, 
apprloved the 14th day of December, 1835. 

45, [The fifteenth section of the charter of the Central Railroad 
and Canal Company, thus engrafted on the charter of the Georgia 
Railroad and Banking Company, is in the following words: That when 
any person shall feel himself aggrieved or injured by the said Railroad 
being cut or carried through his land, or by the use of lumber or other 
materials from any lands in the neighborhood of said road, or by any 
other works of the Company, or when the said Company cannot agree 
with any person through or on whose land the said railway or 
appendages shall be conducted, or from whose lands timber or other 
material shall be taken for the use of the said road, as to the damage 
sustained, the amount of such damage or injury shall be ascertained 
and determined by the written award of three sworn appraisers, all of 
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whom shall be disinterested freeholders of the county where the land 
in dispute lies; to be chosen, one by the Company, one by such owner, 
if he shall think proper, and one by the Inferior Court of the county 
where such land lies, or by any three of the Justices of said Court in 
vacation; but if such owner shall decline to appoint an appraiser, then 
two to be appointed by the Inferior Court, or three Justices thereof in 
vacation as aforesaid, and one by the said. Company, the award of 
whom, in writing, shall operate as a judgment for the amount against 
the Company, and shall be enforced by an execution from the Inferior 
Court, with the right of appeal to either party, to be tried by speeial 
jury at the next term thereafter of the Superior Court of said county, 
and the decision shall vest in the Company the feesimple of the land in 
question, and in the other party a judgment for its value thus ascer- 
tained, which may be enforced by the ordinary process of said court. 
In making the said valuation the appraisers, and in case of appeal, 
the Court of appeal shall take into consideration the loss or 
damage which may occur to the owner or owners in conse- 
quence, of the land being taken, or the right of way obstructed, 
and also the benefit and advantage he, she or they may receive 
from the erection and establishment of the Railroad or works, 
and shall state particularly the nature and amount of each and 
the excess of loss and damage over and above the benefit and 
advantage, shall form the measure and valuation of the said land or 
right of way: Provided, That no difference or disagreement between 
the Company and any landholder shall operate by injunction or other- 
wise to suspend the progress of said work, for the same shall in all 
cases be continued without interruption, on adequate security being 
given by said Company to the landholder to pay such damages as 
shall be assessed in manner aforesaid: And provided, also, That it do 
not interfere with the house, mill, or other building, or yard enclosure 
of individuals: Provided, That nothing in the above section shall be 
so construed as to authorize the appraisers to make an estimate or 
valuation by which the landholder shall become indebted to the incor- 
poration: Provided, That five days notice shall be given to the owner 
of such land of the time and place of trial. | 


APPENDIX Bi 


EXTRACTS FROM Acr OF OCTOBER 14, 1879. 


Section V. Duty of Commissioners. The commissioners appointed 
as hereinbefore provided shall, as provided in the next section, 
make reasonable and just rates of freight and passenger tariffs, 
to be observed by all railroad companies doing business in this 
State on the railroads thereof; shall make reasonable and just rules 
and regulations, to be observed by all railroad companies doing 
business in this State, as to charges at any and all poiats, for the 
necessary handling and delivering of freights; shall make such just 
and reasonable rules and regulations as may be necessary for 
preventing unjust discriminations in the transportation of freight 
and passengers on the railroads in this State; shall make reasonable 
and just rates of charges for use of railroad cars carrying any and all 
kinds of freight and passengers on said railroads, no matter by whom 
owned or carried; and shall make just and reasonable rules and 
regulations, to be observed by said railroad companies on said railroads, 
to prevent the giving and paying any rebate or donus, directly or 
indirectly, and from misleading or deceiving the public in any 
manner as to the real rates charged for freight and passengers: 
Provided, That nothing in this article contained shall be taken as in 
any manner abridging or controlling the rates for freight charged by 
any railroad company in this State for carrying freight which comes 
from or goes beyond the boundaries of the State, and on which 
freight less than local rates on any railroad carrying the same are 
charged by such railroad, but said railroad companies shall possess the 
same power and right to charge such rates for carrying such freights 
as they possessed before the 14th of October, 1879, and said 
commissioners shall have full power by rules and regulations to 
designate and fix the difference in rates of freight and passenger 
transportation, to be allowed for longer and shorter distances on the 
same or different railroads, and to ascertain what shall be the limits of 
longer or shorter distances. : 

Section VI. Commiésstoners shall make schedule of rates. The 
said railroad commissioners are hereby authorized and required to 
make for each of the railroad corporations doing business in this 
State, as soon as practicable, a schedule of just and reasonable rates 
of charges for the transportation of passengers and freights and cars 
on each of said railroads; and said schedule shall, in suits brought 
against any such railroad corporations, wherein is involved the charges 
of any such railroad corporations for transportion of any passenger or 
freight or cars, or unjust discrimination in relation thereto, be deemed 
and taken in all courts of this State as sufficient evidence that the 
rates therein fixed are just and reasonable rates of charges for the 
transportation of passengers and freights and cars upon the railroads; 
and said commissioners shall, from time to time, and as often as cir- 
cumstances may require change and revise said schedules. When any 
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schedule shall have been made or revised, as aforesaid, it shall be the 
duty of said commissioners to cause publication thereof to be made for 
four successive weeks in some public newspaper published in the cities 
of Atlanta, Augusta, Albany, Savannah, Macon, Rome and Columbus, 
in this State; and after the same shall be so published, it shall be the 
duty of all such railroad companies to post, at all their respective 
stations, in a conspicuous place, a copy of said schedule for the 
protection of the people; Provided, That the schedules thus prepared 
shall not be taken as evidence, as herein provided, until schedules 
shall have been prepared and published as aforesaid, for all the 
railroad companies now organized under the laws of this State, or that 
may be organized at the time of said publication. All such schedules 
- purporting to be printed and published as aforesaid, shall be received 
and held in all such suits as prima facie the schedules of said 
commissioners, without further proof than the production of the 
schedules desired to be used as evidence, with a certificate of the 
Railroad Commission that the same is atrue copy of the schedule 
prepared by them for the railroad company or corporation therein 
named, and that the same has been duly published as required by 
law, stating the name of the paper in which the same was published, 
together with the date and place of said publication. 

Section IX. Penalty for violation of rules. If any railroad 
company doing business in this State, by its agents or employes, 
shall be guilty of a violation of the rules and regulations pro- 
vided and prescribed by said commissioners, and if, after due 
notice of such violation given to the principal officer thereof, ample 
and full recompense for the wrong or injury done thereby to any 
person or corporation, as may be directed by said commissioners, 
shall not be made within thirty days from the time of such notice, 
such company shall incur a penalty for each offense of not less than 
one thousand dollars, nor more than five thousand dollars, to be fixed 
by the presiding Judge. An action for the recovery of such penalty 
shall lie in any county in the State where such violation has occurred, 
or wrong has been perpetrated, and shall be in the name of the State of 
Georgia. The commissioners shall institute such action through the 
Attorney General or Solicitor General, whose fees shall be the same as 
now provided by law. 

Section X. Jnyjuries resulting from violation of rules. If any 
railroad company doing business in this State shall, in violation of 
any rule or regulation provided by the commissioners aforesaid, 
inflict any wrong or injury on any person, such person shall have a 
right of action and recovery for such wrong or injury, in the county 
where the same was done, in any court having jurisdiction thereof, and 
the damages to be recovered shall be the same as in actions between 
individuals, except that in cases of wilful violation of law, such 
railroad companies shall be liable to exemplary damages: 
Prorided, That all suits under this Article shall be brought within 
twelve months after the commission of the alleged wrong or injury. 
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APPENDIX C. 


OPINION OF SUPREME CouURT IN FORMER CASE ON APPLICATION FOR 
INJUNCTION. 


GEORGIA RAILROAD et At., 
US. 
SMITH et At., 


RAILROAD COMMISSIONERS, ert At. 
By tHe Court—Crawford, J., delivering the opinion. 


The Georgia Railroad and Banking Company, denying the power 
of the Railroad Commission of the State of Georgia to regulate 
freight and passenger tariffs over its road, has filed this Bill that the 
right of the said Commission to exercise this power may be judicially 
determined. This power is denied: 


(1.) Because, by Article 4, Section 2, Paragraph 1, of the Consti- 
tution of Georgia, the duty is imposed on the General Assembly to 
regulate freight and passenger tariffs. 


(2.) Because the Act of October, 14, 1879, is unconstitutional 
and void, as being an attempt to delegate legislative powers to said 
Railroad Commission. And because it is in conflict with the 
Constitution of Georgia, which forbids the imposing of excessive 
fines, or inflicting unusual punishments. 


(3.) Because the charter of said Company is a contract between 
the State and the Company, by which the Company has the right to 
charge any rates of freight and passenger tariffs not exceeding 
those limited by its charter; whereas the said Commission, under 
the authority given it by the Act of October 14, 1879, forbids 
the said Company, under heavy penalties, from charging the 
rates allowed by said contract. Wherefore the said Act is, by 
virtue of Paragraph 1, Section 10, Article 1, of the Constitution 
of the United States, which prohibits the States from passing any 
law impairing the obligations of a contract, unconstitutional, null 
and void. 


The prayer of the Bill is: (1) That the Act of October 14, 
1879, be declared null and void; (2) That it be declared inoperative 
against The Georgia Railroad and Banking Companp; (3) That the 
said Commission be perpetually enjoined from prescribing rates of fare 
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and freight over the Georgia Railroad and its branches, or in any 
manner enforcing against it the provisions of the said Act of October 


14, 1879; (4) For general relief. 


The Chancellor below, after considering the Bill and Exhibit 
of Complainants, and cross Bill and Exhibits of Defendants, 
refused the injunction prayed for, and that refusal is assigned as 


error. 
The questions to be determined by this litigation are: 


(1.) Whether the Act establishing the Railroad Commission of 
the State of Georgia, with its powers and duties, is not unconstitutional 
and void, because it is the duty of the Legislature, under the 
Constitution, to regulate freight and passenger tariffs, and this 
Act seeks to delegate this power to the said Commission. 


(2.) Whether the said Act, in so far as it attempts to interfere 
with the chartered rights of the Georgia Railroad and Banking 
Company, does not violate that clause of the Constitution of the 
United States, which prohibits the States from passing laws 
impairing the obligations of contracts. 


1. The Constitution of 1877 confers upon the Legislature the 
power and authority of regulating railroad freight and passenger 
tariffs, preventing unjust discriminations, and requiring reasonable and 
just rates of freight and passenger tariffs. It further makes it the 
duty of the Legislature to pass laws, from time to time, to carry into 
effect this constitutional provision, and to enforce the same by 
adequate penalties. 

For this purpose and to this end was the Act under consideration 
passed. It declares, among other things, substantially that, if any 
railroad doing business in this State, shall charge, collect, demand, or 
receive, more than a fair and reasonable toll or compensation for the 
transportation of passengers or freight of any description, or for the 
use and transportation of any railroad car upon its track, the same 
shall be deemed guilty of extortion, and upon conviction, dealt with as 
by said Act provided. 

In order that fair and reasonable tolls, or compensation, for the 
transportation of passengers and freight, might be certainly had, it 
was also provided that there should be three railroad commissioners 
appointed, whose duty it should be to make reasonable and just rates 
of freight and passenger tariffs, to be observed by all the railroad 
companies doing business in the State on the railroads thereof. And 
that a schedule of such rate should be rn (de for each railroad doing 
business in the State, which said schedule should be deemed and 
taken in all the courts of the State, as sufficient evidence that the 
rates were just and reasonable charges for the transportation of 
passengers and freights and cars upon the railroads, in all cases 
brought against any road involving unjust discriminations or improper 
charges. Adequate penalties were likewise provided for the 
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enforcement of the rules and regulations of the said Commission for the 
establishing of reasonable and just rates to be observed by the railroad 
companies. 

Thus it appears that the Constitution provided that the 
Legislature should have power to regulate the railroad freights and 
passenger tariffs, and to requre reasonable and just rates for both ; 
that it made it also the duty of the Legislarure to pass laws necessary 
for its execution; and that, in pursuance of that duty the law 
complained of was passed. 

The object of the constitutional provision and the legislative 
enactment was to give proper protection to the citizens against unjust 
rates for the transportion of freight and passengers over the 
railroads of the State, and to prevent unjust discriminations, even 
though the rates might be just. It was not expected that the 
Legislature should do more than pass laws to accomplish the ends 
in view. When this was done, its duty had been discharged. All 
laws are carried into execution by means of officers appointed for that 
purpose; some with more, others with less, but all must be clothed 
with power sufficient for the effectual execution of the laws to be 
enforced. 

Legislative grants of power to the officers of the law to make 
rules and regulations which are to have the force and effect of laws, 
are by no means uncommon in the history of our legislation. I need 
only mention the power given to the Judges of the Supreme and 
Superior Courts of this State to establish rules which, if not in 
conflict witn the Constitution of the United States, of this State, or 
the laws thereof, are binding and must be obeyed. And it has never 
been claimed that they were unconstitutional because they had not 
been passed by the Legislature and read three times, and on three 
separate days, in each house of the General Assembly. 

The Act of October 14, 1879, provides that fair and reasonable 
rates only shall be charged by the railroads of the State. Did the 
Constitutional Convention, by Paragraph 1, Section 2, Article 4, 
intend more than the passage of a general law, such as this, to carry 
into effect the clause here referred to? It certainly was not 
contemplated that the details of rates to be fixed over the many miles 
of railway in the State, should be settled and determined by the 
Legislature. The many influences that combine to cause changes in 
the ever varying vicissitudes of trade and travel were neither 
overlooked nor forgotten by that body. The utter impossibility of 
preparing by the Legislature just proper and schedules for the various 
railroads, with their differences of length, locality and business, 
appears to us to be so clear and manifest as that to have entertained 
it would have been absolutely absurd. And especially so, when it is 
remembered that schedules just and right, where arranged for the 
months of winter, might be ruinously unjust and wrong for the 
monts of summer; or that such as were proper for the year of the 
meeting of the General Assembly might the succeeding year well 
nigh bankrupt every railroad corporation in the State. 
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In our judgment, the Act creating the Railroad Commission is 
not unconstitutional and void. That it may need amendments is 
most probable; indeed, an experiment so new and untried would be 
exceptional if it were perfect in its very inception. The difference 
between the power to pass a law and the power to adopt rules and 
regulations to carry into effect a law already passed, is apparent and 
strikingly great, and this we understand to be the distinction 
recognized by all the courts as the true rule in determining whether 
or not in such cases a legislative power is granted. The former 
would be unconstitutional, whilst the latter would not. gi Ill. Rep., 
357; Tilly vs. Savannah, Florida and Western Railroad Company, 
and cases cited. (Circuit Court U. S., Southern District of Ga., 
Woods, J.) See Pamphlet Dec. Supreme Court of Ga., September, 
1880; 94 U.S. Rep., 113, 155, 164. 

2. The next question made by the record is, whether the Act 
of October 14, 1879, violated the chartered rights of the 
stockholders of the Georgia Railroad and Banking Company, as 
contained in the 12th Section of the Act of Incorporation. That 
clause is as follows: 


‘That the said Georgia Railroad Company shall at all times 
have exclusive right of transportation or conveyance of persons, 
merchandise and produce, over the railroad and railroads to be by 
them constructed, while they see fit to exercise the exclusive 
right: provided that the charge of transportation or conveyance 
shall not exceed fifty cents per hundred pounds on heavy articles 
and ten cents per cubic foot on articles of measurement, for every 
one hundred miles, and five cents per mile for every passenger : 
provided always, that the said Company may, when they see fit, 
rent or farm out all or any part of their said exclusive right of 
transportation or conveyance of persons on the railroad or 
_ failroads with the privilege to any individual, or individuals, or 
other company, and for such term as may be agreed upon, subject 
to the rates above mentioned.”’ 


Acts of 1833, page 262. 


It is well settled that the charters of incorporated companies 
granting exclusive privileges to the corporators are always to be 
strictly construed, and whatever is not expressly given therein, or not 
necessarily implied therefrom, is withheld. In support of this rule of 
law, we quote from the case of Commonwealth vs. Erie and Northeast 
Railroad Company, 27 Pa. St. Rep., 339. Black, Chief Justice, in 
rendering the judgment of the Court, said: 


‘*That which a Company is authorized to do by its Act of 
incorporation, it may do; beyond that all its acts are illegal. 
And the power must be given in plain words or by necessary 
implication. All powers not given in this direct and 
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unmistakable manner are withheld. In such cases ingenuity 
has nothing to work with, since nothing can be either proved or 
disproved by logic or _ inferential reasoning. If you assert 
that a corporation had certain privileges, show us the words of 
the Legislature conferring them. Failing in this, you must 
give up your claim, for nothing else can possibly avail you. A 
doubtful charter does not exist, because, whatever is doubtful is 
decisively certain against the corporation.”’ 


And again is the rule clearly and forcibly stated in the case 
of Fertilizer Company vs. Hyde Park, 97 U. S., 659, Swavne, Justice, 
said: 


“The rule of construction in this class of cases is that it shall 
be construed more strongly against the corporation. Every 
reasonable doubt is to be resolved adversely. Nothing is to be 
taken as conceded but what is given in unmistakable terms, or by 


an implication equally clear. The affirmative must be shown. 
Silence is negation, and doubt is fatal tothe claim. This doctrine 
is vital to the public welfare. It is axiomatic in the jurispru- 


dence of this Court.” 


Guided by these authorities, let us see whether the 12th Section 
of this charter can stand the test prescribed and give to the Company 
what itclaims. It was incorporated “ to construct a rail or turnpike 
road,”’ and after providing for its organization, conferring upon it the 
right to cross the public roads and bridge the rivers and water courses, 
and giving it the right of way, etc. The Act then proceeds to 
declare the special rights to be enjoyed. These were, that the 
Company should ‘‘at all times have the exclusive right of transportation 
or conveyance of persons, merchandise and produce over the railroad 
and railroads to be by them constructed, while they see fit to exercise 
the exclusive right.” | 

The exclusive right here granted was to be enjoyed only upon one 
condition, and that was, that the Company should not charge more 
than fifty cents per hundred pounds per hundred miles on heavy 
freight, and five cents a mile for every passenger transported over the 
road. The Legislature was dealing with the subject matter of a public 
highway, and public highways had theretofore been opened to the 
free use of all persons for travel, for the transportation of goods and 
the conveyance of passengers without the payment of tolls or charges. 
To deny the use of a public highway to the people at large and give 
it to an incorporated company, for its exclusive use to convey 
passengers and freights, was deemed an extraordinary privilege; and 
this extraordinary privilege the Legislature agreed to grant to this 
Company, provided it would not charge more than the above rates. 
Or to put it in the form of contract, it was agreed by the State that 
this Company might build the road, and so long as it carried freight 
and passengers as prescribed by its charter, it should not in any wise 
be used by the public, but by the Company exclusively. 
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Under no reasonable construction of this charter can it be claimed 
that the State contracted with this Company to guarantee to it the 
exclusive right to charge the full amount of the maximum rates, or 
indeed any rate, so long as it did not exceed them. It can only be 
construed to mean, that so long as the specified maximum of rates 
was not exceeded, the Company or its lessees should have the 
exclusive right to carry freights and passengers over the road. _ This 
seems to us to be the unquestionable meaning of the words used, but 
even if this be doubtful, ‘‘ whatever is doubtful is decisively certain 
against the corporation.”’ 

Besides, we hardly think it will be denied that the State has the 
power to regulate the rates of freight and passenger fare upon 
railroads, unless that right has been clearly parted with in granting the 
charters. Indeed, the words of the charter parting with this right of 
the State, must amount toa positive contract. In the case of the 
Charlés River Bridge Company vs. Warren Bridge Company et al., It 
Pet., 544, C. J. Taney, in producing the judgment of the Court, 
said, that it was “necessary to show that the Legislature contracted 
not to do the act of which complaint is made. The inquiry then is, 
does the charter contain such a contract upon the part of the State ? 
Is there any such stipulation to be found in the instrument? Ifa 
contract on that subject can be gathered trom the charter it must be 


by implication, and cannot be found in the words. Can such an 
agreement be implied? The rule of construction before stated is an 
answer to the question. __In charters of this description no rights are 


taken from the public, or given to the corporation, beyond those 
which the words of the charter by their natural and proper 
construction, purport to convey. There are no words which import 
such a contract, and none can be implied.” See also 49 Ga., 151; 50 
Id. 620; 40 England C. L., 298, 319; 42 Id., 496; 46 Id., 234-5. 

Applying these rules of law to the charter under consideration, 
can it be said that there is a clear contract, either expressed or 
necessarily implied, that the Company shall have the absolute right to 
regulate its freights and fares, and that the State will guarantee to 
them that right up to the maximum sum named in the charter; such 
a contract cannot be found in the words, and ‘‘in charters of this 
description no rights are to be taken from the public, or given to the 
corporation, beyond those which the words of the charter, by their 
natural and proper construction, purport to convey.”’ 


The naturai construction of the words used is that the State 
stipulates, upen certain terms, not to interfere with the Company’s 
exclusive right of transportation. This was all. It is nowhere 
stipulated not to interfere with its rates. And to bind the State, it 
must be shown that she contracted with the Company that it would 
not thus interfere. Let us inquire, then, how does the Act 
complained of deprive the Railroad of its exclusive right to convey 
passengers or freight? By what paragraph therein is the road open 
to the public? The answers are obvious; there is nota line to be 
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found in it that deprives the corporators of the exclusive use of the 
road as against everybody. Hence the learned and able counsel for the 
Railroad, to maintain their position, were compelled, in_ their 
construction, to insist that the word exclusive, in the 12th Section of 
the Charter, should be stricken out, or at least that no special 
significance should be given to it. Where, we ask, is there authority 
in any court, when construing the grant of chartered law and power to 
a corporation, to strike out or weaken the force of any words whatever, 
so as to enlarge in meaning or cover what it would not cover if it 
remained therein? We know of no such authority, and none such has 
been, or can be, shown for this. 

Jt is claimed by the Company that the proviso makes the contract 
between it and the State. But betore this can be construed into a 
contract such as contended for, it would be necessary to insert words 
therein that are not used, and and to make that a covenant in which 
no of words covenant appear. -The construction contended for is, we 
think, unauthorized and violative of the rules as to what constitutes 
the usual office of proviso. See 15 Peters, 423; 1 Barn. and Add., 
99; Comyn’s Dig., “ Condition” (A2), Vol. 3; Coke on Littleton, 
203 (B); Bouvier’s Law Dic., ‘* proviso,’ 399. 

It may not be out of place, in concluding this opinion, to say 
that, whilst we hold the Act of October 14, 1879, constitutional and 
the orders of the Commissioners valid and binding, yet we are not to 
be understood as holding that their powers are unlimited or beyond 
legal control by the proper authorities of the State. On the contrary, 
we hold that the powers which have been confered upon them are to 
be exercised within legal and constitutional limitations, and in such 
way as not to invade the legal and constitutional rights of others. If, 
therefore, the case made by the complainant against the Commissioners 
had shown a violation of the chartered right of the Company, it would 
have been the duty of this Court, by proper order and decree, to have 
restrained and enjoined them from such violation. All grants of 
power are to be exercised only in conformity to the Constitution of 
the State and Federal Government and the laws passed in pursuance 
thereof. Judgment affirmed. 


Hall, Justice, stated that he concurred in the judgment of the 
Court, but could not concur with the other members thereof fully in 
construing Section 12 of the Charter of The Georgia Railroad, and 
would, therefore, concur duditante as to the last point. He preferred 
not to dissent, as the case would, under the announcement of counsel, 
be carried to the Supreme Court of the United States, and he 
considered it better to have the question reviewed on the judgment 
of a full bench. 


SUPREME COURT OF THE UNITED STATES. 
oOcTtToBbEeERnr THERM, 18687. 


No, 284. 


THE GEORGIA RAILROAD & BANKING COMPANY, 


PLAINTIFF IN ERROR, 


vs. 
James M. Smith, Campbell Wallace and Leander N. 
Trammell, Railroad Commissioners of Georgia, 
and Clifford Anderson, Attorney-General 
of Georgia. 


IN ERROR TO THE SUPREME COURT OF THE STATE OF GEORGIA. 


Can the Legislature Reduce the Maximum Rates Specified 
in the Irrepealable Charter of a Railroad Company? 


ARGUMENT. 


ED. BAXTER, 
Of Counsel for Plsintiff in Error. 
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PART L. 


STATEMENT OF CGASE. 


Sec. 1. The Plaintiff in Error, The Georgia Railroad 
and Banking Company, was incorporated by a public act 
of the Legislature of Georgia, assented to December 27th, 
1833, under the name of “The Georgia Railroad Com- 
pany,’ with the power to construct a railroad or railroads, 
as in said act set forth. 


By an act of said Legislature, approved December 
° ° 
18th, 1835, certain amendments were made to the charter 
of said company, by one of which amendments, the cor- 
porate name was changed from “The Georgia Railroad 
Company” to “The Georgia Railroad and Banking Com- 
9 

pany. 


(Transcript, top pp. 21, 22. 


Ec. 2. The twelfth section of said charter contained 
ollowing provision, viz.: ‘‘ The said Georgia Railroad 
yany shall at all times have the exclusive right of 
vortation or conveyance of persons, merchandise, and 
ce, over the railroad and railroads to be by them 
cted, while they see fit to exercise the exclusive 
; Provided, that the charge of transportation or con- 
veyance, shall not exceed fifty cents per hundred pounds, 
on heavy articles, and ten cents per cubic foot on articles 
of measurement, for every one hundred miles, and five 
cents per mile for every passenger; Provided, always, that 
the said company may, when they see fit, rent or farm 


out all, or any part, of their said exclusive right of trans- 
portation or conveyance of persons, on the railroad or 
railroads, with the privilege to any individual or individ- 
uals, or other company, and for such term as may be 
agreed upon, subject to the rates above mentioned.” 


(Transcript, top p. 22.) 


Sec. 3. In pursuance of the authority granted in said 
twelfth section, said company, on May 7th, 1881, by writ- 
ten instrument, rented and farmed out to William M., 
Wadley, for the term of ninety-nine years, from April 
Ist, 1881, “all its privileges, general and exclusive, of 
transporting persons, mercliandise, produce, and every 
kind of property whatsoever, which is or may become 
the subject of railroad transportation, over the lines of 
railroad owned or controlled (by said company) to the 
full extent that (said company) has and enjoys, or is now 
entitled to have and enjoy, or may hereafter acquire the 
right to have and enjoy such privileges, and subject to 
all the obligations and duties imposed by its charter in 
this behalf (upon said company).”’ 

(Transcript, top p. 25.) 

The said company also rented and farmed out to said 
Wadley, for the term aforesaid, all the railroads and 
branches belonging to said company, ‘together with the 
rights of way, road-beds, depots, stations, warehouses, 
elevators, work-shops, wells, cisterns, water-tanks, and 
other appurtenances of said railroads and branches.” 


. (Transcript, top p. 25.) . 
The said Wadley covenanted to pay the taxes upon the 


property and franchises farmed out to him (7'ranscript, 
top p. 27), and to return said property in as good condi- 
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tion as it was in at the date of said instrument. He cove- 
nanted to keep said railroads and their appurtenances and 
the means of transportation in first-class condition, and 
to indemnify said company against any damages, losses, 
or liabilities by reason of the operating of said railroads. 
He also covenanted that the privileges of free passage to 
the stockholders and directors of said company shall be 
continued to the same extent as they were then enjoyed, 
according to the then usages of said company. 


(Transcript, top p. 28.) 


Said instrument stipulated that nothing therein con- 
tained should be construed as giving to said Wadley the 
right to do, or omit, any act, or thing, the doing, or omis- 
sion of which, would furnish‘a ground of forfeiture of the 
charter of said company, and all such acts and omissions 
were declared to be contrary to the terms and spirit of 
said instrument and void. 


(Transcript, top p. 29.) 


Said company reserved the right to enter upon, and in- 
spect said railroads and appurtenances, including the roll- 
ing stock used thereon, as often as said company may 
think proper; and “in addition to all other remedies”’ 
then usual, or thereafter to become usual in the law, said 
company reserved the right to enter upon and resume pos- 
session and enjoyment of all its property for the breach 
of any of the covenants or agreements of said instrument. 


(Transcript, top p. 29.) 


Sec. 4. It is assumed that since the execution of said 
instrument the following legal status exists, viz.: That said 
company owns the right in perpetuity, to transport per- 
sons and property over its lines of railroads, and to charge 
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therefor the rates specified in said twelfth section of its 
charter; that said Wadley, or his legal representative, 
enjoys that right at present, and will enjoy it for the term 
limited in said instrument, unless it is sooner surrendered 
or forfeited; but that, notwithstanding said instrument, 
said company remains liable to the public, and to those 
whose persons ‘ind property are transported over said 
railroads, for any breach or failure of duty, in and about 
the operation, and management of said railroads. 


Sec. 5. The Legislature of the State of Georgia passed 
an act, approved October 14th, 1879, entitled “An act to 
provide for the regulation of railroad freight and passen- 
ger tariffs in this State;” to “ prevent unjust discrimina- 
tion, and extortion, in the rates charged for transportation 
of passengers and freight, and to prohibit railroad com- 
panies, corporations, and lessees in this State, from charg- 
ing other than just and reasonable rates, and to punish 
the same, and prescribe a mode of procedure and rules of 
evidence in relation thereto, and to appoint commissioners, 
and to prescribe their powers and duties in relation to the 
same.’ 


In pursuance of said act, three of the Defendants in 
Error were constituted a Board of Commissioners, known 
as “ The Railroad Commission,” and they have assumed to 
prescribe rates of freight and passenger tariffs less than 
the maximum of those prescribed in said twelfth section of 
said company’s charter, and they have assumed to make 
said rates binding upon said company, and upon the legal 
representative of said Wadley; and said Commission, by 
a certain circular dated October 27th, 1882, and designated 
as ‘‘ No. 31,” have prescribed rates of freight, which are 
far below the rates which said company is allowed by said 
twelfth section of its charter to charge. 


(Transcript, top p. 23.) 
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Sec. 6. On the 23d of November, 1882, said company 
and William O. Wadley, executor of said William M. 
Wadley, filed their original bill in the Superior Court of 
Fulton County, Georgia, against said Railroad Commis- 
sioners, and the Attorney-General] of the State of Georgia, 
insisting that said Act of October 14th, 1879, and said 
Circular No. 31, issued in pursuance of said act, were 
violative of certain provisions of the Constitution of the 
State of Georgia; that the charter of said company was a 
contract between the State of Georgia and said company ; 
that by said contract said company has the right to charge 
any rates of freight and passenger tariffs, not exceeding, 
those limited in said twelfth section of said charter; and 
that said Act of October 14th, 1879, and said Circular No. 
31, forbid the Complainants, under heavy penalties, from 
charging the rates allowed by said contract—wherefore 
said act of the Legislature is, by virtue of Paragraph 1, 
Section 10, of Article I., of the Constitution of the United 
States, which prohibits a State from passing any law im- 
pairing the obligation of a contract, null and void. 


(Transcript, top pp. 28, 24.) 


Sec. 7. The said Act of October 14th, 1879, fixes a pen- 
alty, of not less than $1,000, and not more than $5,000, for 
each violation of the rules of said Commission, and Com- 
plainants averred, that to attempt to assert, what they 
believed to be, their rights, in advance of the judicial 
declaration of those rights, would involve Complainants in 
irreparable loss and injury, and subject them toa multipli- 
city of suits, for which they could have no adequate remedy, 
save by the writ of injunction. ‘The bill prayed that said 
Act of October 14th, 1879, be declared null and void, 
and inoperative against Complainants; that said Commis- 
sion be perpetually enjoined from prescribing rates of fare 
and freight over said Georgia Railroad, and its branches, 
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. or in any manner enforcing the provisions of said Act of 
October 14th, 1879, and especially said Circular No. 31; 
that the Attorney-General of Georgia be restrained from 
instituting any suit of any sort against Complainants, or 
either of them, for the purpose of enforcing the provisions 
of said act; and for general relief. 


(Transcript, top p. 24.) 


Sec. 8. The Defendants demurred to said bill, assign- 
ing as causes of demurrer— 


First—That Complainants had not by their said bill, 
made such a case, as entitled them in a court of equity, 
to the relief prayed for therein. 


Second—That there is no equity in said bill. 

Third—That Complainants have a full, adequate, and 
complete remedy at law, for the alleged grievances com- 
plained of in their bill. 


(Transcript, top p. 33.) 


On the day of May, 1883, the said Superior Court 
of Fulton County, “ordered and adjudged that said de- 
murrer be, and the same is, sustained, and that said bill 
is dismissed, at the cost of Complainants,” ete. 


(Transcript, top p. 20.) 
The Complainants presented their bill of exceptions, 
containing an assignment of the following errors as com- 


mitted by said Superior Court, viz. : 


First—In sustaining the demurrer to the bill. 
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Second—In deciding that there was no equity in the 
bill, thereby holding that said Cireular No. 31 is legal and 
binding upon Complainants; that said Act of October 
l4th, 1879, is constitutional and valid, and not in conflict 
with the Constitution of the State of Georgia; and that 
said act is not in conflict with Paragraph 1, Section 10, 
Article L., of the Constitution of the United States, which 
prohibits the States from passing any act impairing the 
obligation of a contract. 


Third—In deciding that Complainants have a full, ade- 
quate, and complete remedy at law. 


(Transcript, top p. 54.) 


The Judge of the said Superior Court certified that said 
bill of exceptions, contained all the evidence material to 
a clear understanding of the errors complained of; and he 
ordered the Clerk of that Court to certify a copy of the 
record, to the Supreme Court of Georgia, in order that 
the errors alleged to have been committed, might be con- 
sidered and corrected. This practice in Georgia, seems to 
be equivalent to an appeal from a decree in equity under 
the English practice. 


(Transcript, top pp. 34, 35.) 


Sec. 9. The Supreme Court of Georgia adjudged “ that 
the. judgment of the Court below be affirmed”; and in a 
written opinion, filed in the case, the Supreme Court say, 
that the case was before that Court at the last preceding 
term, on the application for an injunction. That in de- 
nying the application for an injunction, then prayed for, 
it was held that there was no equity in the bill, on any of 
the grounds therein set out; that the judgment, of the 
Court below, dismissing the bill, being now before- the 
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Supreme Court on the writ of error, ‘‘the same questions 
of law decided before on the application for the injunc- 
tion, including the alleged violation of the Constitution 
of the United States, in the construction put by the Court 
below, and affirmed by this Court, on the twelfth section of 
the act incorporating the Plaintiff in Error, are the only 
questions now made again. The case, therefore, is res 
adjudicata, and the judgment sustaining the demurrer 
and dismissing the bill must be affirmed.” 


(Transcript, top pp. 35, 36.) 


The Georgia Railroad and Banking Company, there- 
upon brought the case to this Court by writ of error, 
allowed by the Chief Justice of the Supreme Court of 
Georgia. 


PART IL. 


ASSIGNMENT OF ERRORS. 


Sec. 10. The assignment of errors filed by the Georgia 
Railroad and Banking Company in this Court will be 
found with the argument of Hon. Jos. B. Cumming, and 
need not be repeated. } 


It will be found that the principal error assigned is, 
that the Supreme Court of Georgia held that said Act of 
October 14th, 1879, and said Circular No. 31, are legal 
and binding on said company, and are not in conflict with 
Paragraph 1, Section 10, of Article I., of the Constitution 
of the United States, which prohibits the States from 
passing any act impairing the obligation of a contract. 
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PART III. 


ARGUMENT. 


Sec. 11. The main question in this case, is as to the 
proper construction of the following clause of the twelfth 
section, of the charter of the Plaintiff in Error, viz. : 


“The said Georgia Railroad Company shall, at all 
times, have the exclusive right of transportation, or con- 
veyance of persons, merchandise, and produce, over the 
railroad, and railroads, to be by them constructed, while 
they see fit to exercise the exclusive right; Provided, 
that the charge of transportation, or conveyance, shall 
not exceed fifty cents per hundred pounds, on heavy ar- 
ticles, and ten cents per cubic foot, on articles of meas- 
urement, for every one hundred miles, and five cents per 
mile for every passenger; Provided, always, that the said 
company may, when they see fit, rent, or farm out, all, or 
any part, of their said exclusive right of transportation, 
or conveyance of persons, on the railroad, or railroads, 
with the privilege to any individual, or individuals, or 
other company, and for such term, as may be agreed upon, 
subject to the rates above mentioned.” 


My contention is, that the Legislature intended, by the 
language quoted, to fix a maximum of rates, beyond which 
anv charge would be unreasonable; and to vest in the com- 
pany the unrestricted right to fix the rates at which it will 
transport over its railroad, provided those rates shall not ex- 
ceed said maximum. 
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Said maximum having been fixed in the charter, be- 
came an essential part of the contract between the com- 
pany and the State; and I contend that it is binding on 
the Courts in their adjudications, as well as on the Legis- 
lature in its exercise of the right to regulate the conduct 
of common earriers. I do not claim that the Legislature 
surrendered all power to regulate the affairs of said com- 
pany; on the contrary, I concede that there are many 
police regulations which the State may adopt; that dis- 
criminations between <lifferent persons, localities, and traf- 
fics, may be prohibited; that charges in excess of the 
maximum rates fixed by the charter may be punished; 
and that the State may entrust the oversight, and super- 
vision of the operations of the company, to a Railroad 
Commission, charged with the duty of guarding the pub- 
lic against all such abuses as the State has the right to 
correct. 


My contention is confined to the proposition that neither 
the Legislature, the Courts, nor the Commission, have 
any power to denounce as unreasonable, rates fixed by the 
company, and offered impartially to all, provided, those 
rates do not exceed the maximum rates which the State of 
Georgia agreed, in the charter contract, should be invio- 
lably regarded and accepted as reasonable. 


Sec. 12. I am aware of the strict rule of construction 
which this Court has applied in this class of cases; and I 
will quote from recent decisions where the rule has been 
stated in the strongest terms. 


It is said that “grants of immunity from legitimate 
governmental control, are never to be presumed. On the 
contrary, the presumptions are all the other way, and un- 
less an exemption is clearly established, the Legislature 
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is free to act on all subjects within its general jurisdiction, 
as the public interests may seem to require.” 


108 U. S., 531; Ruggles v. Illinois. 


“The power of regulation is a power of government, 
continuing in its nature, and if it can be bargained away 
at all, it can only be, by words of positive grant, or some- 
thin,: which is, in law, equivalent. If there ts a reasonable 
doubt, it must be resolved in favor of the existence of the 
power. 


116 U. S., 325; Stone v. Farmers’ Loan and Trust Co. 


“The surrender, when claimed, must be shown by clear, 
unambiguous language, which will admit of no reasonable 
construction consistent with the restriction of the power.” 


116 U. S., 326-7: Stone v. Farmers’ Loan and Trust Co. 


I insist, however, that it has been “ c/early established,” 
beyond ‘all reasonable doubt,” by judicial decisions of the 
highest authority, that maximum rates, when fixed in a 
charter, are binding upon the Courts, and the Legislature ; 
and I also insist that the language used in the charter of 
the Plaintiff in Error was used to fix maximum rates; 
that it is “clear,” and “ wnambiquous;”’ and admits of no 
‘ reasonable construction,” to the contrary. 


Sec. 13. The sixth section of the charter of the Yazoo 
and Mississippi Railroad Company, conferred on the com- 
pany, power “to fix from time to time, by its Board of 
Directors, the rates at which it will transport persons or 
property over its railroad, provided they shall not exceed 
a maximum specitied in the act.” 
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The Supreme Court of Mississippi state the rule of strict 
construction as strong as it is stated by this Court. They 
say: ‘It is only where there is unmistakable manifestation 
of a purpose to place the unrestricted right in the corpo- 
ration, that the power of the Legislature afterwards to 
interfere, can be denied. It is not to be presumed that 
the right of legislative control was intended to be re- 
nounced. Every presumption is against that. If the 
grant can be interpreted, without ascribing to the Legis- 
lature an intent to part with any power, it will be done— 
only what is plainly parted with, is gone.” 


But having stated the rule of strict construction, in the 
strong language just quoted, the Court proceed to con- 
strue the provision of the charter above referred to, and 
say: “‘Fiaing rates in a charter, is a specification of what is 
reasonable—an exclusion of tacit, or implied conditions on 
the subject. It is an essential part of the contract of in- 
corporation; the most important condition of its exist- 
ence; the inducing cause of its acceptance. 


‘* That it was the legislative intent to vest in the Appellee 
the unrestricted right to fix rates, within the limits prescribed 
by the charter, IS CLEAR. * * * The Appellee has the 


UNQUESTIONABLE right, from time to time, by its Board of 


Directors, to fix the rates at which it will transport over its 
railroads ; provided those rates shall not exceed the maxi- 
mum prescribed by the charter. That is the contract. These 
terms were EXPRESSLY made. On the faith of them, cap- 
ital was invested, and the enterprise set on foot.” 


21 Am.and Eng. R. R. Cases, pp. 13,14; Railroad Commission 
v. Yazoo & Mississippi R. R. Co. 

The opinion of the Supreme Court of Mississippi, was 
before this Court, in the case of Stone v. Farmers’ Loan and 
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Trust Company, 116 U.S., 330, and the Chief Justice, after 
deciding that a charter which merely gave a company power 
to fix reasonable rates (without specifying any rates or setting 
any limit), did not deprive the Legislature of its power of 
regulation, said: ‘ This is not in conflict with the judgment 
of the Supreme Court of Mississippi, in Railroad Commis- 
sion v. Yazoo and Mississippi Railroad Company, in which 
it was decided, that the power had been surrendered in 
favor of that company, because in that charter a maximum 
of rates was fixed.’ And upon the same page, the Chief Jus- 
tice said, that in Munn v. Il/inois, 94 U. 8., 113, 134-133, 
and Chi.ago, Burlington and Quincy Railroad Company v. 
Towa, 94 U.S., 161-2, “ this Court decided that as to natu- 
ral persons and corporations subject to legislative control, 
the State. could, in cases like this, fa a maximum beyond 
which any charge would be unreasonable, AND. THAT SUCH 
MAXIMUM WHEN FIXED WOULD BE BINDING ON THE COURTS 
IN THEIR ADJUDICATIONS, AS WELL AS ON THE PARTIES IN 
THEIR DEALINGS. 


116 U. S., 330: Stone v. Farmers’ Loan and Trust Co. 


In G. W. Railway Company v. McCarthy, decided by the 
House of Lords in 1887, reported in 29 Am. and Eng. 
R. R. Cases, p. 87, Lord Watson said (pp. 97-8): ‘The 
reduced rate, plus ten per cent., is proved to be within the 
maximum rates authorized by the company’s special acts ; 
and therefore it must, in my opinion, be taken to be, in the 
circumstances of this case, a charge reasonable in amount.” 
* * * * “T do not think a Court of law would be jus- 
tified in entering upon an inquiry for the purpose of ascer- 
taining whether the Legislature had authorized an unrea- 
sonable rate, and without such an inquiry, it would be 
manifestly unjust to hold that it was unreasonable.” 
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I submit that a proposition, which has been affirmed in 
one case by the Supreme Court of Mississippi, in one case 
by the House of Lords, and in three cases by this Court, 
may be safely assumed to have been “ clearly established,” 
beyond “all reasonable doubt.” 


At all events, if such authorities are not sufficient to 
settle a question beyond all reasonadle doubt, I confess I 
do not see how it is to be settled at all. 


Sec. 14. I submit with equal confidence that the lan- 
guage emploved in the twelfth section, quoted above, was 
used for the purpose of fixing maximum rates; that it is 
“clear” and “ unambiguous ;"’ and admits of no “ reasonable 
construction’ to the contrary. 


The charter of the Yazoo and Mississippi Railroad 
Company, referred to above, gave that company power to 
fix its rates of transportation, “ provided they shall not ea- 
ceed a certain maximum specified in the act.” 


The charter in this case, gives the Georgia Railroad 
Company the exclusive right of transportation over its 
railroad, *‘ provided the rates shall not exceed” a certain 
maximum specified in its charter. 


There is certainly no substantial difference between the 
two charters; and yet I have shown that the Supreme 
Court of Mississippi held that the language of the charter, 
in the case before them, gave that company the wnquestion- 
able right to fix its rates, provided they did not exceed 
the maximum prescribed by that charter. 


If the language in that charter wnquestionably fixed a 
‘maximum of rates for that company, the language in the 
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charter now before this Court unquestionably fixes a maai- 
mum tor the Georgia Railroad Company. 


[In the case of Know & Gill v. South Carolina Railroad Co., 
5 8. C. Rep., p. 22 (decided in 1873), the charter con- 
tained the following (p. 28): ‘“ That the said South Car- 
olina Canal and Railroad Company, shall at all times 
have the exclusive right of transportation or conveyance 
of persons, merchandise, and produce, over the railroads 
and canals, to be by them constructed, while they see fit 
to exercise the exclusive right; Provided, that the charge 
of transportation or conveyance, shall not exceed thirty- 
five cents per one hundred pounds, on heavy articles, and 
ten cents per cubic foot, on articles of measurement, for 
every one hundred miles, and five cents per mile, for 


every passenger. 


The Supreme Court of South Carolina (Willard, Jus- 
tice,) on p. 37, said: * But evidently it was not the intent 
of the statute to fix the charge for carriage as between the 
carrier and shipper, but merely fo prescribe a limit, beyond 
which the carrier should not go, in making a contract of 
carriage. There is nothing in the statute in question, to 
distinguish it from a large class of statutes, limiting the 
amount chargeable by persons exercising callings subject 
to legislative regulations, and the policy of such statutes 
is to prevent excessive charges, but to leave the actual 
sums charged, to be affected within the prescribed limits, by 
the economic rule of supply and demand.” 


In the case of Bonham v. C., C. & A. R. R. Co., 18 
Shand. (8S. C.), 267 (decided in 1880), reported in 3 Am. 
and Eng. R. R. Cases, p. 309, the charter contained the fol- 
lowing: ‘That the said company shall have the exclu- 
sive right of conveyance or transportation of persons, 
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goods, merchandise, and produce over the said railroad, to 
be by them constructed, and shall have power to charge 
for such transportation of persons, eoods, produce, ner- 
chandise, and other articles, any sum not exceeding the 
following rates,” viz.: On persons, not exceeding six cents 
per mile, ete.; for the transportation of woods, produce, 
merchandise, and other articles, not exceeding fifty cents 
per one hundred pounds, for each one hundred miles, on 
heavy articles, and fifteen cents per cubic foot, on articles 
of measurement, for every one hundred miles, ete. The 
Supreme Court of South Carolina (Willard, C. J.), in 
disposing of an argument which had been made in the 
case, said: “It is clear that the tendency of such a 
construction, as that contended for, would be to compel 
railroad companies to adjust their business to theoretical 
standards, instead of leaving them free, within certain limits, 
to arrange their modes of transacting their business, accord- 
ing to the exigencies of the business. 


“Tt is equally clear that the whole purpose of the statute 
WAS TO FIX AN UPWARD LIMIT TO RAILROAD CHARGES, 
and not to fix a scale, by which they might be computed, 
with reference to a unit, common to all classes of goods. 
This would leave the Company free to pursue that course 
that would be dictated by business necessity, or prudence, 
within the limits fixed by law.” 


3 Am. and Eng. Railroad Cases, pp. 311, 312. 


The striking resemblance between the charters con- 
strued in the two last cases, and the charter of the 
Georgia Railroad Company, will be readily noticed. 


In Ragan & Buffet v. Aikin, 9 Lea, 609, 610, it ap- 
peared that the charter of the R. & J. R. R. Co., directed 
that said company should be governed by the provisions 
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of the charter of the Nashville and Chattanooga Railroad 
Company, and the fourteenth section of the last named 
charter is as follows: 


“The said company shall have the exclusive right of 
transportation, or conveyance of persons, goods, merchan- 
dise, and produce, over the said railroad by them to be 
constructed; Provided, that the charge of, transportation 
or conveyance shall not exceed thirty-five cents per one 
hundred pounds, on heavy articles, and ten cents per cubic 
foot, on articles of measurement, for every one hundred 
miles, and five cents a mile, for every passenger; And pro- 
vided, also, that the said company, may, when they see fit, 
farm out their rights of transportation on said road, sub- 
ject to the rates above mentioned.” 


Nee Acts Tennessee, 1845-6, p. 21, § 14. 


It will be seen that the charter just quoted, is substan- 
tially the same as the charter of the Georgia Railroad Com- 
pany, except as to the rate per one hundred pounds on 
heavy articles. 


The Supreme Court of Tennessee, (while following the 
strict rule, that in the construction of charters, the benefit 
of the doubt, in a case of ambiguity, must be given to 
the public.) said: ** Looking to the general intent of the 
act incorporating a railroad company, and giving the lan- 
guage of the particular clause a reasonable construction, it 
can scarcely be doubted that the Legislature intended to confer 
upon the company the right to charge, as a common carrier, 
for freight and passengers carried over its road, or any 
part of it.” (9 Lea, p. 615.) *.* * “Pure opsect 
WAS TO FIX A MAXIMUM CHARGE’ beyond which the com- 
pany could not go, and to leave the tariff of charges 
within that limit, to the company, subject to the rules of 
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the common law, and the regulating power of the Courts, 
and the Legislature. 


9 Lea, p. 620. 


It seems to me, in view of the authorities referred to 
in this section, that it has been ‘* clear/y established ” 
beyond “ all reasonable doubt,” that the object of the twelfth 
section of the charter of the Georgia Railroad Company 
was “to fix a maximum” or “upward limit” of rates. 


Sec. 15. If we look back to the circumstances which 
surrounded the parties when the charter of the Georgia 
Railroad Company, was granted by the Legislature in 
1831, we will see that there can be no reasonable doubt, 
that the twelfth section was intended “to fir a maximum” 
of rates, to be charged by said company, as a common 
carrier, even if we did not have the aid furnished by the 
authorities cited in the last two preceding sections of this 
argument. In construing the charter of the Union 
Pacific Railroad Company, in 1878, this Court said: 
‘There is always a tendency to construe statutes in the 
light in which they appear when the construction is given. 
It is easy to be wise after we see the results of experience.” 
+ * * * “But in endeavoring to ascertain what the 
Congress of 1862 intended, we must, as far as_ possible, 
place ourselves in the light that Congress enjoyed, look 
at things as they appeared to it, and discover its purpose, 
from the language used, in connection with the attending 
circumstances. ” 


99 U. S., 63, 64; Platt v. U. P. R. R. Co. 
Again: It was said by this Court in Siemens v. Sellers, 


123 U.S., p. 285, that while the words of a law are gen- 
erally to havea controlling effect upon its construction, 
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‘the interpretation of those words, is often to be sought 
from surrounding circumstances and preceding history.” 


Recurring then to the history of railroads, and other 
internal improvements, preceding the year 1831, we know 
that the public county roads, turnpikes, canals, and rivers, 
had, prior to that time, furnished the only ways of internal 
communication, in England, and im this country. The 
public roads were constructed and kept in repair by the 
Government, and the rivers were cleared of obstructions at 
the public expense. The turnpikes and canals were gen- 
erally constructed and kept in repair by individuals or 
private corporations, under charters granted by the Gov- 
ernment, securing to the proprietors certain tolls, for the 


use of the turnpikes and canals. 


All of those ways of internal communication, were 
thrown open to the public, because they were equally 
susceptible of general use by the public. Collisions be- 
tween vehicles on roads and turnpikes seldom occurred, 
and were of no importance; and collisions upon rivers and 
canals, while more numerous, and more serious in their 
results, were generally easily avoided, by ordinary atten- 
tion to the laws and regulations of navigation. 


The first railways in England, and America, were char- 
tered as mere tramways, upon which the cars were to be 
drawn by animal power; and as the danger from colli- 
sions on them was not much greater than on turnpikes and 
canals, they, also, were thrown open to the public for 
general use. 


When steam was first suggested as a motive power for. 
railways, it was not supposed that any very high rate of 
speed would be attained, and therefore, the danger from 
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gine, the * Rocket.” The total weight of the engine, tender, 


collisions was not expected to be much greater than upon 
the tramways; and accordingly we find that the earlier 
charters for steam railways in England and America, 
gave to all persdns, the right to place cars upon the rail- 
ways, and to use them in the transportation of freight and 
passengers, upon payment of certain tolls, to the railway 
companies. 


It is stated in Wood on Railroads (3d Ed.), pp 276-7, 
that we owe to Messrs. Trevithick and Vivian, the intro- 
duction of the first locomotive engine, acting solely by the 
expansive force of steam. Their patent was granted in 
1802; but in 1804, their engine had attained a speed of 
only five miles an hour, with a total train load of only ten 
tons. In 1814, a locomotive constructed by George Ste- 


‘venson, attained a speed of only four miles an hour, with 


a total train load of only thirty tons. 


Wood on Railroads, pp. 288, 289. 


In 1829, the Liverpool and Manchester Railway Com- 
pany offered a premium of 500 pounds ‘sterling “for the 
most improved locomotive engine,” and one of the condi- 
tions, on which the premium was offered, was the fol- 
lowing: 


“ The engine, if it weighs six fons, must be capable of 
drawing after it, day by day, on a well constructed rail- 
way, on @ level plane, a train of carriages of the gross 
weight of treenty tons, including the tender and water-tank, 


at the rate of ten miles per hour, with a pressure of steam 


on the boiler, not exceeding fifty pounds per square inch.” 


Wood on Ruilroads, p. 305. 


The premium was awarded to Robert Stevenson's en- 


and train, was only seventeen tons; the trial was had on 
a level track; and the average speed per hour was only 


fifteen miles. 


Wood on Railroads, pp. 309, 315. 


We are now enabled to see why the dread, which we 
now have of railroad collisions, was not felt by the publie 
when steam railways were firs? suggested, and we ean un- 
derstand whi the early charters, even of steam railways, 
gave to the public the right to use them upon payment of 
tolls. | 


But while the * Rocket,” in the trial above referred to, 
attained an average speed of only fifteen miles per hour, 
it cid attain, for a short distance, a speed of twenty-nine 
and one-half miles an hour. 


And on the formal opening of the Liverpool and Man- 
chester Railway, on September L5th, 1830, the train at- 
tained a speed of thirty-five or forty miles an hour. 


Adams’ * Railroads and their Origin,” pp. 2-34. 
On a trial trip made on the Baltimore and Ohio Rail- 


road, on August 28th, 1830, a speed of twenty-six miles 


an hour was made. 


Adams, pp. 43, 45. 


And on August 9th, 1831, a speed of thirty miles an 
hour was reached on a trial made on the Mohawk Valley 


Railroad. 


Adams, pp. 47-59. 


Even in England, where the railways were constructed 
with double tracks, it soon became apparent that it would 
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be utterly impracticable to permit the general public to 
use them, as canals and turnpikes had been used. And 
in America, where it was proposed to construct railways 
with single tracks, it was soon seen that it would be but 
little short of a statutory license to murder, if the railways 
were thrown open to indiscriminate use by the public. 


Sec. 16. Such being the prior history of railroads, 
the Georgia Railroad Company was incorporated Decem- 
ber 27th, 1831. 


The twelfth section of the charter provides that said 
company “shall, at all times, have the exclusive right of 
transportation or conveyance of persons, merchandise, 
and produce, over the railroad or railroads to be by them 
constructed, while they see fit to exercise the exclusive 
right; Provided, that the charge of transportation or 
conveyance shai. not exceed’ certain specified rates; Pro- 
vided, always, that the said company may, when they see 
fit, rent or farm out all, or any part of their exclusive 
right of transportation or conveyance of persons, on the 
railroad or railroads, with the privilege to any individual 
or individuals, or other company, and for such term as 
may be agreed upon, subject to the rates above mentioned. 
And the said company, in the exercise of their right of 
carriage or transportation of persons or property, or the 
persons so taking from the company the right of trans- 
portation or conveyance, shal/ so far as they act on the 
same, be regarded as common carriers. 


The fourteenth section provides that whenever the 
company “shall see fit to farm out, as aforesaid, to any 
person or persons, or body corporate, any part of their 
exclusive right of conveyance and transportation, or shall 
deem it expedient to open the said road, or any part there- 


of, to public use, they shall, and may adopt and enforce 
all necessary rules and regulations, and have power to 
prescribe the construction, and size, or burthen, of all 
carriages and vehicles, and the materials of which such 
shall be made, that shall be permitted to be used, or pass 
on the said railroad, and the locomotive power that shall 
be used with them.” 


The thirteenth section provides that “if any person or 
persons shall intrude upon the said railroad or railroads, 
or any part thereof, by any manner of use thereof, or of 
the rights or privileges: connected therewith, without per- 
mission, or contrary to the will, of the said company, he 
or they shall forfeit to the company, all the vehicles and 
animals that may be so intrusively introduced and used 
thereon, and the same may be seized by the company or 
its agents, or recovered by suit at law, and moreover the 
person or persons so intruding, shall, and may be indicted, 
as for a misdemeanor,’’ ete. 


See appendix to brief of Hon. Jos. B. Cumming. 


[t will be seen that so far from the Legislature of Geor- 
gia intending that the Georgia Railroad should be open to 
the public as turnpikes and canals were, it was not to be 
opened to the public at all, unless the company deemed it 
expedient, and even then, it was the positive duty of the 
company, to adopt and enforce all necessary rules, and 
regulations, to prevent collisions, and other accidents. 
Unless the company should deem it expedient to open the 
road, or some part of it, to the public, the exclusive 
right, (and I may say the exclusive duty), of transporta- 
tion, was devolved upon the company; and this duty could 
not be shifted upon any one else by the company, except 
by farming it out, as provided by the charter; and even 
then, the company was bound to adopt and enforce all nec- 
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essary rules and regulations to prevent collisions and acei- 
dents, the same as if the company had thrown the road 
open to the public. 


If the company saw proper, as it did for many years, 
to exercise the right and discharge the duty of transpor- 
tation over its railroad, it was to be regarded ‘as a com- 
mon carrier,” and not as the mere proprietor of the rail- 
road. If the company saw proper, as it afterward did, 
to farm out its right and duty of transportation, the 
farmee was also to be regarded as “a common carrier,” 
and not merely as the agent or lessee of the company. 


And both the company, and its farmee, were, in the ex- 
ercise of said right and duty of transportation, to be 
“subject to the rates,” specified in the twelfth section; and 
of course were to be entitled to the benefit of those rates. 


Sec. 17. Such being the manifest right and duty of 
the Georgia Railroad Company in regard to transporta- 
tion over its railroad, what was the object, which the par- 
ties had in view, in fixing a certain maximwm of rates, in 
regard to the transportation of persons and property ? for, 
we will see, hereafter, that the company was also author- 
ized to charge for services as warehouseman. 


We must assume that both the Legislature, and the 
company, understood the law as it existed when the char- 
ter was granted, and we must also assume that the law, 
as it then existed, was correctly announced by this Court 


in 94 U.S., 134, 1383; Munn v. Lllinois. 
As stated by this Court, the law was as follows : 


First—A carrier could, in the absence of all law, “ make 
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his rates at will, and compel the public to yield to his 
terms, or forego the use.” 


Second—The common law required that the charge of 
the carrier should be veasonah/e, and, in case of disputes, 
it was for a jury, under the direction of the Court, to 
decide. | 


94 17. S., p. 134. 


Third—This rule of the common law, like all other 
common law rules, was subject to he changed by statute; 
and it had been customary, from time immemorial, for 
the Legislature to declare what should be a reasonable 
compensation, or, perhaps more properly speaking, to fiw a 
maximum, beyond which any charge made would be un- 
reasonable. 


94 U.S, pp. 133, 134. 


Fourth—lf, therefore, a railroad company, proposing to 
act as carrier, Was unwilling that the reasonableness and 
legality of its rates should depend upon the fluctuating 
verdicts of different juries, or upon the caprice, ignorance, 
or partisanship of different Legislatures, ‘‘ it was within the 
power of the COMpany to call upon the Legislature to fia 
permanent/y (in the charter) this /imit (or maximum); 
and if it was refused, to abstain from building the road 
and establishing the contemplated business.” 


94 UV. S., pp. 161, 162; Railroad Company v. Iowa. 
Fifth—lIt the Legislature, in order to secure the con- 


struction of the railroad, should agree to fix a maximum 
in the charter, “such maximum would be binding on the 
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Courts in their adjudications, as well as on the pariies in 
their dealings.” 


116 U. &., p. 330; Stone v. Trust Co. 


Sizth—And under the celebrated Dartmouth College 
case, then but recently decided, it had been held that a 
charter was a contract binding upon subsequent Legisla- 
tures, as well as upon the Courts. 


4 Wheaton, 518. 
94 U.S., p.161; Railroad Company v. Lowa. 


Assuming, as we must, that the Legislature and the 
company understood the law, and the Constitution, as 
above declared by this Court, I say that there is no rea- 
sonable doubt, but that their object in specifying in the 
charter certain maximum rates, in regard to the ftrans- 
portation charges, was to permanently fix those rates as 
reasonable, so that they could not afterwards be reduced, 
either by the Legislature, or the Courts, without the con- 
sent of the company. 


The notable difference between the manner in which the 
charter treats the transportation rates of the company, 
and the manner in which it treats the rates of the com- 
pany as warehouseman, is worthy of attention in this con- 
nection. 


As stated above, the first clause of the twelfth section 
directs that the company shall have the exclusive right of 
transportation, provided the charge of transportation did 
not exceed certain maximum rates; but the last clause 
of that section .provides that ‘the said company shall 
have power to take, at the storehouses they may establish 
on, or annexed to, their railroad, all goods, wares, mer- 
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chandise, and produce, intended for transportation or con- 
veyance; prescribe the rules of priority; and charge such 
just and reasonable terms and compensation as they may, 
by rules, establish, (which they shall cause to be pub- 
lished,) or as may be fixed by agreement with the owners; 
which compensation shall, and may be distinct from the 
aforesaid rates of transportation.” It will be seen that 
as the transportation business was to be the main business 
of the company, the company insisted that the Legislature 
should permanently fix maximum rates which should be 
hinding on future Legislatures, and upon the Courts. 


But as the warehouse business was to be a mere incl- 
dent, and of little importance, the company was willing 
to leave the warehouse rates subject to the decision of the 
Courts and juries, and subject, as held by this Court, to 
the regulative power of future Legislatures. 


108 U. S., 531; Ruggles v. Illinois. 
116 U. S., 325; Stone v. Trust Co. 


Sec. 18. The charter of the Georgia Railroad Com- 
pany, passed in 1831, was evidently modeled upon the 
charter of the South Carolina Canal and Railroad Com- 
pany, granted by the Legislature of South Carolina on 
December 19th, 1827. 


See Statutes of South Carolina, Vol. VIII., pp. 354, 355. 


The provisions of the original charter of the last named 
company, on the subject of tolls and charges, were as fol- 
lows: “The said company shall, at all times, have the 
exclusive right of transportation on all the several rail- 
roads to be by them constructed ; Provided, the charge for 
the transportation of goods, produce, ete., shall not exceed 
thirty-five cents per hundred pounds, on heavy articles, 
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and ten cents per cubic foot, on articles by measurement, 
for every one hundred miles, and five cents per mile on 
every passenger, and at the above rates for any greater 
or less distance; Provided, also, the said company may 
rent or farm out all or any part of their exclusive right of 
transportation above secured, to any individual or other 
company, subject to the restrictions of the above proviso. 


The said company may, when they deem it most expe- 
dient, open all or any of their said canals or railways to 
public use, and may establish suitable rates of toll on the 
same; but shall not derive therefrom an annual income, 
clear of expense, exceeding twenty-five per cent. on the 
cost thereof.” 


The charter was amended and amplitied on January 30th, 
1828, and the above quoted provisions were substantially 
repeated, with additional powers to aid in carrying them 
out. 

See Statutes of South Carolina, Vol. VILITI., pp. 355, 363. 


The charter was again amended December 19th, 1838, as 
follows : 


‘ Be it enacted by the Senate and House of Represen- 
tatives, now met and sitting in General Assembly, and by 
the authority of the same, That the South Carolina Canal 
and Railroad Company be, and they are hereby, au- 
thorized to charge for the transportation of passengers, at 
arate not exceeding seven and one-half (74) cents per 
mile, and for the transportation of goods by weight, not ex- 
ceeding fifty cents per hundred pounds, per hundred miles ; 
Provided, that it shall be in the power of the Legislature 
at any time hereafter, to repeal the above provision; and 
that the company shall not, while availing themselves of 


— 


the increased rates hereby provided for, divide among the 
stockholders more than seven per cent. per annum on the 
cost of the said road.’ 


See Statutes of South Carolina, Vol. VIII., p. 484. 


The fact that the Legislature of South Carolina ex- 
pressly reserved the power to repeal said amendment, so 
as to restore the rates to the maximum fixed.by the origi- 
nal charter, is conclusive evidence that the Legislature did 
not believe that the original maximum could be reduced 


without the consent of the company. 


If the Legislature of South Carolina understood that 
the maximum rates specified in the original charter, of 
the South Carolina Canal and Railroad Company, could 
not be reduced without the consent of that company, it 
is fair to assume that the Legislature of Georgia, in 
ulopting that charter as a model, understood that the 
maximum rates of the Georgia Railroad Company, could 
not to be reduced without the consent of that company. 


Sec. 19. In the opinion of the Supreme Court of Geor- 
gia in this case, the Court say: “It (the company) was 
incorporated to construct a rail or turnpike road, and 
after providing for its organization, conferring upon it the 
right to cross the public roads, and bridge the rivers and 
water-courses, and giving it the right of way, ete., the act 
then proceeds to declare the special rights to be enjoyed. 


“These were that the company should at all times have 
the exclusive right of transportation or conveyance of per- 
sons, merchandise, and produce, over the railroad and 
railroads to be by them constructed while they see fit to 
exercise the exclusive right. 


“The exclusive right here granted was to be enjoyed 
only upon one condition, and that was, that the company 
should not charge more than fifty cents per hundred 
pounds on heavy freight, and five cents a mile for every 
passenger transported over the road. 


“The Legislature was dealing with the subject-matter 
of a public highway, and public highways had, theretofore, 
been open to the free use of all persons for travel, for the 
transportation of goods, and the conveyance of passengers, 
without the payment of tolls or charges. To deny the 
use of a public highway to the people at large, and give it 
to an incorporated company, for its exclusive use, to con- 
vey passengers and freight, was deemed an extraordinary 
privilege; and this extraordinary privilege the Legisla- 
ture agreed to grant to the company, provided it would 
not charge more than the above rates. Or, to put it in 
the form of a contract, it was agreed by the State that 
this company might build the road, and so long as it car- 
ried freight and passengers as prescribed by its charter, 
ut should. not in anywise be used by the _— ic, but by the 
company exclusively. 


‘Under no reasonable construction of this charter, can it 
be claimed that the State contracted with the company to 
guarantee to it the exclusive right to charge the full 
amount of the maximum rates, or, indeed, any rates, so long 
as it does not exceed them. It can only be construed to 
mean that so long as the specified maximum of rates were 
not exceeded, the company, or its lessee, should have the 
exclusive right to carry freight and passengers over the 
road.”” (70 Ga., 701, 702.) * * * * “The natural 
and proper construction of the words used is, that the 
State stipulates upon certain terms not to interfere with 
the company’s exclusive right of transportation. This was 


—_— 


all, It nowhere stipulated not to interfere with its rates.” 
(70 Ga., 703.) * * * * * 


Again the Court say: ‘It is claimed by the company 
that the proviso makes the contract between it and the 
State. But before this can be construed into a contract, 
such as is contended for, it would be necessary to insert 
words therein which are not used; and to make that a 
covenant, in which no words of covenant appear, the con- 
struction contended for is, we think, unauthorized and 
violative of the rules as to what constitutes the usual office of 
a proviso.” 


70 Ga., 703; Georgia Railroad and Banking Company v. 
Smith. 


The opinion of Judge Simmons, whose decree in the 
Superior Court, was affirmed by the Supreme Court of 
Georgia, states the position of the Court in this lan- 
guage: ‘A greater charge than those mentioned in the 
proviso, would not affect the company as to its general rights 
under its charter; the only effect would be to lose or for- 
feit its exclusive right of transportation. J¢ could still use 
the road and charge what rates it pleased, subject to the regu- 
lation of the Legislature or the Courts.” 


See 6 Semi-An. Rep., Ga. R. R. Com’n, p. 52. 


I have quoted fully from the opinion of the Court be- 
low, so as to be sure to state the position of the Court 
fairly. 


The first error into which the Honorable Court was led, 
occurs in the following sentence: ‘‘The Legislature was 
dealing with the subject-matter of a public highway, and 
public highways had theretofore been open to the free use 
of all persons for travel, for the transportation of goods, 
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and the conveyance of passengers, without the payment of 
tolls or charges. To deny the use of a public highway to 
the people at large, and give it to an incorporated com- 
pany, for its exclusive use, to convey passengers and 
freights, was deemed an extraordinary privilege,” ete. 


The county roads, built and maintained by the public, 
and the navigable rivers of the State of Georgia, were 
public highways, open to the Tree use of all, without the 
payment of tolls or charges ; and if the Georgia Railroad 
Company had been stipulating with the State for the ex- 
clusive use and monopoly of one of the county roads, or 
of one of the navigable rivers of the State, such exclusive 
use or monopoly might well have been characterized as 
an “extraordinary privilege.” But the company was not 
stipulating for the exclusive use of anything that had ever 
belonged to the public. The thing, for the use of which 
the company was stipulating, was not then in existence, 
and it was not expected to come into existence, unless the 
necessary capital and labor should be furnished by the 
company. 


The State of Georgia was not expected to contribute a 
cent toward building the road; none of the counties or 
towns were to be taxed to aid in its construction; all of 
the funds necessary to procure the right of Way, build the 
road, and keep it in repair after it was built, were to be 
furnished by the company; and if it proved to be unprof- 
itable, the entire loss was to fall upon the company. The 
public had nothing to lose, and everything to gain, by 
the experiment; for if the road proved a success, the 
public were secured in the right to have their persons and 
property transported over it, at the same rates charged 
by the company to its own stockholders, who were to fur- 
nish the money to build it. 
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For the Legislature to say to a company, that if it will 
build a railroad, the company shall have the exclusive 
right of transportation over it, subject to certain maxi- 
mum rates, is not to grant an “ertraordinary privilege” 
at all. It is but the recognition of the ordinary right 
which every one has, to the exclusive use of whatever he 
invents or creates. Such a person takes nothing whatever 
from the public: but, on the contrary, he frequently con- 
fers inestimable benefits upon mankind. 


The Supreme Court of Georgia are mistaken in sup- 
posing that any railroad ever was regarded as a “public 
highway,’ “open to the free use of all persons,” “ without 


the payment of tolls or charges.” 


No charter can be found, either in England or America, 
where a railroad was to be used by the public “ without 
the payment of tolls or charges.” Some of the States 
have built railroads, with State funds, and as State enter- 
prises, but they have never been thrown open to the “free 
use of all persons; and tolls, or charges, have always 
been imposed for their use. 


An examination of the statutes of Georgia passed prior 
to 1831, will show that ferries, bridges, turnpikes, and 
canals, had been frequently authorized by the Legislature 
of that State, and that the persons or corporations au- 
thorized to build and maintain them, were in all instances 
authorized to charge certain tolls for their use; and I will 
undertake to say, that with the exception of county roads 
streets, alleys, and navigable rivers, there is not now, and 
never has been, in the State of Georgia, ‘‘a public high- 
way,’ “open to the free use of all persons,” “ without the 
payment of tolls or charges.” 
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Even in the case of ferries, bridges, turnpikes, and 
canals, I can see nothing unjust to the public, or unrea- 
sonable, in the State giving the exclusive right of trans- 
portation to those who build and maintain them, provided 
they are compelled to serve all persons impartially and at 
reasonable maximum rates. The grant of the exclusive 
right of transportation to a ferry, bridge, turnprke, or canal 
company, would be “extraordinary,” only in the sense of 
its being “unusual ;”’ and it is “unusual,” simply because 
it has been found that there is no serious danger of collisions 
or other accidents resulting from the use of such highways 
by the public. But the case of a single track railroad is 
wholly different. The exclusive right and duty of trans- 
portation ona single track railroad must necessarily be 
conferred and imposed upon some one person or corpora- 


tion; it is impossible to throw such a road “ open to the 


free use of all,” either with, or without, the payment of 
tolls; and if the exclusive right and duty is to be given 
to, or imposed upon, any one, who could be preferred, in 
fairness, and justice, to the persons who have. furnished 
the capital to build it? 


The Legislature, in conceding to the Georgia Railroad 
Company the exclusive right of transportation over its 
own road, was therefore not giving to the company any 
“extraordinary privilege,” nor was it “denying the use 
of a public highway to the public at large.” The com- 
pany got nothing but what it was fairly entitled to; and 
the public were not deprived of anything which had ever 
belonged to the public, or which could have been used by 
the public, even if it had been public property. 


Sec. 20. The Supreme Court of Georgia having fallen 
into the error that the Legislature was attempting to de- 
prive the people of the use of a public highway, which 
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had theretofore “‘been open to the free use of all persons,’ 
‘without the payment of tolls, or charges,’ and to confer 
upon the Georgia Railroad Company the exclusive right 
to charge tolls for transportation over such highway, the 
Court very naturally deemed such a concession an “ ex- 
traordinary privilege,” which ought to be carefully 
guarded by the Legislature; and the only guard or pro- 
tection which the Court could find in the charter, was the 
provision that the charges made by the company should 
not exceed certain maximum rates. 


With this distorted vision, the Court could perceive in 
the charter nothing but a contract, in which “it was 
agreed by the State that this company might build the 
road, and so long as it carried freight and passengers as 
prescribed by its charter, it should not in anywise be used 
by the public, but by the company exclusively ;” “ so long 
as the specified maximum of rates were not exceeded, the 
company, vr its lessees, should have the exclusive right to 
carry freight and passengers over the road,”’ 


This contract, not to interfere with the company’s ea- 
clusive right of transportation, was, according to the 
Court, all there was in the matter; as the charter “ no- 
where stipulated not to interfere with its (the company’s) 
rates.” 


70 Ga., 701, 702, 703. 


Let us first concede, for the sake of argument, that the 
Court were correct as to the nature and scope of the sup- 
posed contract; and then let us suppose that the company, 
or its farmee, has heretofore violated the contract by charg- 
ing more than the maximum rates; what is to be the 
consequence ? 
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This question is not answered by the Supreme Court of 
Georgia; but it is answered by Judge Simmons, whose 
decree they affirmed. He says: “A greater charge 
than those mentioned in the proviso, would not affect the 
company as to its general rights under its charter; the 
only effect would be to forfeit its exclusive right of trans- 
portation. Jt could still use the road, and charge what 
rates it pleased, subject to the regulation of the Legisla- 
ture, or the Courts.” 


6 Semi-An. Rep., Ga. R. R. Com’n, p. 52. 


If, in the case supposed, the company has “forfeited its 
exclusive right of transportation,” the road would now be 
‘open to the free use of all persons, for the transporta- 
tion of goods, and the conveyance of passengers, without 
the payment of tolls or charges.” (70 Ga., 701.) Every 
citizen of Georgia would have the right to provide lim- 
self with as many locomotives, and cars, as he could pur- 
chase or lease, place them upon the Georgia Railroad, and 
run them to and fro over the road, upon schedules made 
to suit himself, and without any regard to the rights of 
any one else. As the road has but a single track, it is 
impossible for trains to pass in safety, except at sidings, 
which are wholly insufficient for such an immense and 
unorganized traffic. 


The four-track railway of the New York Central would 
be a public nuisance if the attempt should be made to 
open it “to the free use of all.” 


In the case supposed, who would furnish the money to 
keep the Georgia Railroad in repair? According to 
Judge Simmons, the company might, under its “ general 
rights,” still use the road, in common with the public at 
large, if it saw proper to do so; but I do not understand 
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the Judge to say that the company would be bownd by the 
charter to hazard its locomotives and ears in such a reck- 
less operation. 


If, then, the company should see proper, as it doubtless 
would, to keep its own equipment out of harm’s way, I re- 
peat the question, Who would keep the road in repair? 
Who would see that the water-tanks were filled, and the 
coal-bins supplied? Who would light the bridge and 
switch signals at night, and watch the track in daylight, 
to look out for rotten cross-ties and broken rails ? 


[s it not a slur upon the intelligence of the Legislature 
of Georgia to suppose that it made a contract, coupled 
with a condition, the breach of which would result in such 
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absurd consequences as those indicated above ? 


The fourteenth section of the charter, while it contem- 
plates, as a mere possibility, that the company might 
deem it expedient, at some future time, to open the road 
to public use, yet it is spoken of as the voluntary act of 
the company, and not as the result of any forfeiture of 
the company’s eaclusive right of transportation; and if 
the company should, at any time, deem it expedient to 
open the road to the public, said section expressly pro- 
vides that the company “sha//" adopt and “enforce all 
necessary rules and regulations,”’ ‘prescribe the construc- 
tion, size, or burthen, of all carriages, and vehicles, and 
the materials of which such shall be made, that shall be 
permitted to be used, or pass on the railroad, and the loco- 
motive power that shall be used with them.” 


When we see the very great care manifested by the 
Legislature to provide for the safe operation of the road, 
in the remote possibility of the company voluntarily 
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throwing the road open to the public; when we see that 
no provision whatever is made for the operation of the 
road, in the event the company should involuntarily forfeit 
its exclusive right of transportation; and when we see 
that no such forfeiture is mentioned, or even hinted at, in 
the charter, may we not safely say, that no such forfeiture 
was ever contemplated, and therefore that the specification 
of maximum rates in the charter was not made as a con- 
dition upon which to work a forfeiture of the eaclusive 
right of transportation, but was intended to fix a limit, 
within which all rates should be regarded as reasonable, 
provided they were impartially offered to all? 


Sec. 21. It will be noticed that the Supreme Court of 
Georgia are forced to endow the Georgia Railroad Com- 
pany, with two rights of transportation, in order to leave 
the company with one of those rights, after the other 
should have been forfeited. 


The theory is that the company has a genera/ right to act 
as a common carrier; and also a special right, viz., the 
exclusive right of transportation over its own road. 


Under its genera/ right as a common carrier, its rates 
are said to be subject to regulation by the Legislature, 
because the charter makes xo stipulation in regard to the 
rates which it may charge as a mere common carrier. 


Under its special, or exclusive, right of transportation, 
its rates are said to be subject to regulation by the Legis- 
lature, notwithstanding the charter does make a stipulation in 
regard to them. 


It would seem to follow, therefore, that a charter stipu- 
lation in regard to rates, has no efficacy whatever. 
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The fault in the reasoning of the Court is, that it is 
based upon one of those fictions, which ingenious minds 
are forced to create, in order to sustain some preconceived 
theory. Now, the Georgia Railroad Company is a corpora- 
tion, and to use the Court’s own language, “if you assert 
that a corporation had certain privileges, show us the words 
conferring them.” 


70 Ga., 700. 


Now, I challenge our opponents to show one word in the 
charter of that company, which confers upon it a general 
right to act as a common carrier, independent of, and dis- 
tinct from, its erc/usive right of transportation. 


Unless it can be affirmed that the mere fact that a cor- 
poration is chartered as a rai/road company, ipso facto 
gives it the general right to act as a common carrier, | am 
sure there is nothing in the charter which, even by /ibera/ 
implication, would give the Georgia Railroad Company any 
such genera/ right. 


This Court, in 94 U..S., 180, said that “the Winona 
and St. Peter Railroad Company was incorporated as a 
common carrier, With all the rights, and subject to all the 
obligations, that name implies;’’ but that is very far from 
saying that the mere name of a railroad company, implies 
aright on the part of that company, to act as a common 
carrier. 


It is true that usually, and almost universally, railroad 
companies are incorporated to act as common carriers; but 
it is entirely possible to incorporate a railroad company 
with power to build and maintain a railroad, and to charge 
tolls for the use thereof, by others, without giving the 
6 
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company any power to act as a common carrier, even upon 
its own road. 


93 U. S., 451: L., S. i a, a. os, a 


Most of the canal companies, and all of the turnpike 
companies, build and maintain their works, and charge 
toll for tneir use by others, without acting as common car- 
riers themselves at all. 


And when the Georgia Railroad Company farmed out 
all of its erclusive right of transportation to Mr. Wadley, 
it ceased to have any right to act as a common carrier, 
though it remained bound to the public to ‘‘adopt, and 
enforce,” against the farmee, ‘all necessary rules and reg- 
ulations,” to secure the proper discharge of all charter 
obligations. 


So far from the Georgia Railroad Company having a 
general right to act as a common carrier, distinct from its 
special or exclusive right of transportation, the only place 
in the charter where the company is authorized to act as 
a common earrier, occurs in the following clause in the 
twelfth section: ‘ Provided, a/ways, that the said company 
may, when they see fit, rent or farm out all, or any part, 
of their exclusive right of transportation or conveyance 
of persons, on the railroad or railroads, with the privilege 
to any individual or individuals, or other company, and for 
such term as may be agreed upon, subject to the rates 
above mentioned; and the said company, in their exercise 
of their right of carriage or transportation of persons, or the 
persons so taking from the company the right of transpor- 
tation or conveyance, shall, so far as they act on the same, 
be regarded as common carriers.” 
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We see, therefore, that the company, in acting as a com- 
mon carrier, so far from acting under some independent 
general right (which is not even referred to in the char- 
ter), acts, as does the company’s farmee, under the erelu- 
sive right, which is the on/y right given to the company by 
the charter to act as a common carrier. 


If I am right in this position, then, if the company 
should forfeit its ere/usive right of transportation, instead 
of having the right, as suggested by the Court below, to 
continue “to use the road, and charge what rates it pleased, 
subject to the regulation of the Legislature or the Courts,” 
it would cease to have the right to act as a common car- 
rier at all. 


Upon the happening of the supposed forfeiture, the 
company’s road would be thrown open to use by the pub- 
lic, and the company, having been deprived of all power 
to earn money as a common carrier, would have no means 
with which to keep the road in repair, even if it was its 
duty to do so, under the circumstances, which is far from 
being clear. It was to avoid this absurd result, of a sin- 
gle-track railroad being thrown open to the public, with 
no provision for its maintenance or control, that the Court 
below found it necessary to create a fictitious general right 
to act as a common carrier, distinct from the right of ex- 
clusive transportation. 


Having shown that no such genera/ right exists, and 
that the only right, is the exclusive right of transporta- 
tion, it is impossible to believe that the maximum rates 
were used as a mere condition, to work a forfeiture of the 
exclusive right, when such a forfeiture would, as shown, be 
as disastrous to the public as to the company. 
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The maximum rates must, therefore, have been placed 
in the charter as a limit within which all rates charged by 
the company, in the exercise of its exclusive right of trans- 
portation, should be regarded as reasonable, if free from 
discrimination. 


Sec. 22. According to the theory of the Court below, 
while “‘a greater charge than those mentioned in the pro- 
viso would not affect the company as to its general rights 
under its charter,” yet “it would cause the company to 
forfeit its exclusive right of transportation;’’ but the com- 
pany.‘‘could still use the road, and charge what rates it 
pleased, subject to the regulation of the Legislature or the 
Courts.” 


If the theory be sound, that the rates which the com- 
pany may charge under its genera/ rights as a com- 
mon carrier, are not controlled by the maximum rates 
specified in the charter, and are subject alone to the reg- 
ulation of the Legislature and the Courts, it follows that 
the company, in the absence of legislation upon the sub- 
ject, could have charged, under its general rights as a 
common carrier, any rates which a jury may have found 
to be reasonable in fact, however much they may have 
exceeded the maximum rates named in the charter. <Ac- 
cording to the theory, this would have been perfectly legal 
and proper for the company to do, provided it saw proper 
to act under what is called its genera/ rights as a common 
earrier. But according to the same theory, though such 
action would be /awfu/ under its general right, it would 
be unlawful under its exclusive right, and would, in fact, 
cause an absolute forfeiture of the latter right. 


We thus have, then, the anomalous case of a company 
having two rights, both firmly secured by charter contract, 
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where the exercise of one of those rights, in a perfectly 
lawful manner, works the utter forfeiture and destruction 
of the other right. 


Such a theory may be very ingenious, but its ingenuity 
is all there is of it. 


Sec. 23. If the Court below was right in supposing 
that the only effect of the company’s charging more than 
the maximum rates “would be to lose or forfeit its erclu- 
sive right of transportation,’ then the maximum rates would 
be of no value whatever, in determining a controversy between 
a shipper and the company as to the reasonableness of rates. 


The company could charge the shipper double the max- 
imum rates specified in the charter, and yet if a jury 
should find that such a charge was reasonable in fact, the 
shipper could get no relief. The State could proceed to 
forfeit the company’s exc/usive right of transportation, for 
charging more than the maximum rates; but this would 
not benefit the overcharged shipper. 


According to the theory of the Court below, the fixing 
of maximum rates in the charter was for the so/e purpose 
of giving the State the power to forfeit the company’s 
exclusive right of transportation, and was not intended for 
the protection of shippers at all. 


This theory is as novel as it is ingenious. Charters 
similar to that of the Georgia Railroad Company have 
been in force in Georgia, South Carolina, Tennessee, 
and perhaps other Southern States, for the last half a 
century; and yet no instance has been found where any 
State has ever attempted to forfeit the exclusive right of 
transportation, because the maximum rates had been ex- 
ceeded by a company. 
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On the other hand, the shipping public, and the railroad 
companies of that section, have, during all that time, acted 
upon the belief, that the maximum rates were fixed in | 
the charter, for the express purpose of furnishing a stand- 
ard by which the disputes between shippers and the com- 


panies were to be settled. 


The case of Arnold & Dubose v. Georgia Railroad, ete., | 
Company, 50 Ga., 304, decided by the Supreme Court of | 
Georgia in 1873, was an action brought by shippers against 
the present Plaintiff in Error “to recover the excess of a 
payment for freight beyond what is allowed to be charged by 
the charter of the company.” 


i 

‘ 

The Court held that the company, under the twelfth | 

section of its charter, ‘‘can only charge for freight fifty ee 

cents per one hundred pounds, on heavy articles, for one : 

hundred miles, and in proportion to that rate for a less 
distance than one hundred miles.”’ 


It was not pretended in that case that “the on/y effect” 
of charging more than the maximum rates, would be to 
lose or forfeit the exclusive right of transportation; the 
Court then regarded- the maximum rates, as we do now, 
viz,, as a limit beyond which the company could not go in 
its charges against a shipper, but within which, its charges 
were to be deemed lawful and reasonable. 


The cases of Know & Gill v. 8. C.R. R. Co.,5 8. C. Rep., 
p. 22, decided in 1873; Bonham v. C., C. & A. R. R. Co., 
13 Shand. (8. C.), 267, decided in 1880; and Ragan & 
Buffet v. Aiken, 9 Lea (Tenn.), 609, 610, decided in 1882, 
were all controversies between shippers and railroad com- 
panies; and it seems to have been conceded by all parties, 
that the maximum rates were intended as a limit between 
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the companies and the shippers, and that the shippers were 
entitled to the protection which the limit afforded. In 
none of those cases do I find the idea suggested, that the 
‘only effect of charging more than the maximum rates, 
would be to forfeit the exclusive right of transportation.” 


Sec. 24. The Court below seem to lay some stress 
upon the fact that the maximum rates are contained in a 
clause of the twelfth section, which clause begins with the 
word “proviso.” 


[It is said that it would be “violative of the rules as to 
what constitutes the usual office of a proviso, to allow it 
to operate as a contract, securing to the company certain 
specified rates.” 


Judge Simmons quotes the technical definition of a pro- 
viso as follows: 


‘A proviso in deeds or laws is a limitation or exception 
toa grant made, or power conferred, the effect of which 
is to declare that the one shall not operate, nor the other 
be executed, unless in the case provided.” 

® 

He insists that there was no express grant to charge 
any rates whatever; and instead of the Proviso containing 
a grant of the right to charge the rates mentioned in it, 
it was only intended as a limitation upon the exclusive 
right of transportation. 


See 6 Semi-An. Rep., Ga. R. R. Com’n, p. 52. 
The antique learning upon the subjéct of exceptions, 


limitations, conditions, reservations, covenants, and pro- 
visos, has been practically obsolete for half a century. 
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The modern idea of construction is to endeavor to ascer- 
tain the true intention, without regard to whether it is 
expressed in one form or another. 


In the language of Mr. Sedgwick: ‘Ours is eminently 
a practical science. Arbitrary formule, metaphysical 
subtleties, and fanciful hypotheses aid us but little in our 
work. What is required in this department of our sci- 
ence is not formal rules, or nice terminology, or ingenious 
classification, but that thorough intellectual training, that 
complete education of the mind, which lead it to a correct 
result wholly independent of rules, and indeed almost un- 


conscious of the process by. which the end is attained.”’ 


Sedw. Stat. and Con. Law, 1st Ed., pp. 227, 228. 


Speaking of the technical difference between conditions 
precedent and subsequent, Chancellor Kent says: “The 
distinctions on this subject are extremely subtle and arti- 
ficial, and the construction of a deed as to its operation 
and effect, will, after all, depend less upon artificial rules 
than upon the application of good sense and sound equity 
to the object and spirit of the contract in the given case.”’ 


See Carnes v. Apperson, 2 Sneed, 564. 


‘‘ Because the term ‘ provided’ is used in a law, it does 
not necessarily follow that the matter which may succeed 
it is a proviso in its technical sense; it is the matter of 
the succeeding words, and not the form, which determines 
whether it is, or not, a technical proviso.” 


58 Ala., 396; Carroll v. State. 


Judge Simmons himself admits “that a proviso may 
contain a grant,” and Bouvier says, ‘‘ that whenever a pro- 
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viso contains the mutual words of the parties to a deed, it 
amounts to a covenant.” 


See Bouvier Law Dictionary, Title, Proviso. 


A proviso “operates as a condition, limitation, qualifi- 
cation, or covenant, according to its tenor.” 


2 Rapalje & Lawrence Law Dictionary, p. 1032. 


“It is true that the word ‘proviso’ is an appropriate 
one to constitute a common law condition in a deed or 
will, but this is not the fixed and invariable meaning at- 
tached to it by the law in these instruments. On the codn- 
trary, it gives way to the intent of the parties as gathered 
from an examination of the whole instrument, and has fre- 
quently been thus explained and applied as expressing 
simply a covenant or limitation in trust.” 


5 Wall., 166; Stanley v. Colt. 


We must remember that the charter of a corporation is 
not exactly a grant from the State; on the contrary, it is 
a contract between the State and the company. A pro- 
viso in such a charter, instead of Seing construed as a 
condition inserted for the exclusive benefit of a grantor, 
ought, in the language of Mr. Bouvier, to be construed as 
containing the mutual words of the contracting parties, 
namely, the State and the company; and, therefore, as 
amounting to a covenant between them in regard to the 
matter contained in it. This precise principle of construc- 
tion was applied in the analogous case of Boyd v. P. & R. 
R. R. Co., 54 Pa. St., 310, 315. In that case the company . 
was authorized to build a railroad, and “from time to 
time to ordain and establish rules and regulations for the 
due ordering of all traveling and transportation on the 
said road, and for its preservation, with power to alter, 
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repeal, enlarge, or amend the said rules and regulations, 
as they may deem expedient, and that they shall have full 
power and authority to prescribe the kinds and deserip- 
tions of cars, carriages, or wagons, to be used on the 
said road for the conveyance of passengers and the trans- 
portation of the mails, or of goods, wares, merchandise, 
and minerals, and adopt and enforce such rules and regu- 
lations in relation to the transit thereof, as they shall deem 
expedient; Provided, that the toll on any species of prop- 
erty shall not exceed an average of four cents per ton per 
mile, nor upon each passenger an average of two cents per 


mile.’ 
°e -« 


[In construing this proviso, the Court say (page 315): 
“The right to charge tolls at all is not erpress/y given, but 
it is an inevitable inference from the words of the proviso to 
the twentieth section.” In other words, the proviso was 
construed as containing a grant of the right to take the tolls 
mentioned in it, and not as providing for a forfeiture of 
the right to control the road in the event those tolls were 
exceeded. That case was approved in Cumber/and Valley 
Railroad Company's Appeal, 62 Pa. St., 229, and in Cam- 
blos v. P.& R. R. R., 4 Brewster, 622. 


The word * provided” is defined by the standard lexi- 
cographers as being equivalent to the expression ‘ with 
the understanding.” 


See Webster’s Unabridged Dictionary, edition of 1884. 
Roget’s Thesaurus, pp. 173-280, edition of 1879. 
See, also, Imperial Knglish Dictionary, edition of 1883. 


If now we put that expression in the place of the word 
“provided,” the section of the charter would read as fol- 
lows: “The said Georgia Railroad Company shall at all 
times have the exclusive right of transportation or con- 
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veyance of persons, merchandise, and produce, over the 
railroad and railroads to be by them constructed, while 
they shall see fit to exercise the exclusive right, ‘with the 
understanding that’ the charge of transportation or convey- 
ance shall not exceed fifty cents per one hundred pounds,”’ 
etc. If that mode of expression had been used, no one 
would ever have supposed that the mention of the rates was 
made for the purpose of providing for a forfeiture of the 
exclusive right of transportation in the event they were 
exceeded; on the contrary, every one would have recog- 
nized that the rates were mentioned so that the public and 
the company could know what rates the company had the 
right to charge in the exercise of its right of transpor- 
tation over its road. 


The charter of the Charlotte, Columbia and Augusta 
Railroad Company contains the following clause: ‘“ The 
said company shall have the exclusive right of convey- 
ance or transportation of persons, cvoods, merchandise, and 
produce over the said railroad to be by them constructed, 
and shall have the power to charge for such transportation, 
etc., any sum not exceeding the following rates, viz.: fifty 
cents per one hundred pounds, per one hundred miles, on 
heavy articles,” ete. 


See Bonham v. C., C. & A. R. R. Co., 3 Am. and Eng. 
Railroad Cases. p. 509, 
13 Shand. (S. (.), 267. 


The charter of the C.. C. & A. R. R. Co., was modeled 
upon the charter of the South Carolina Canal and Railroad 
Company, and there is no reason to suppose that the Leg- 
islature of South Carolina intended to grant the C., C. & 
A. R. R. Co., a more definite right to charge for t ‘anspor- 
tation than was granted to the other company, and yet the 
only difference between the form of expression used in 


the charter of the C., C. & A. R. R. Co., and the form of 
expression used in the charter of the 8. C. Canal and 
R. R. Co., is, that the charter of the former says that the 
company shall have the exclusive right of transportation, 
and shall have the power to charge not exceeding certain 
rates, while the charter of the latter company says that 
the company shall have the exclusive right of transporta- 
tion, provided it does not charge exceeding the same rates. 


In other words, the charter of the C., C. & A. R. R. Co. 
uses the expression, ‘“‘and shall have power to charge not 
exceeding certain rates,” as equivalent to the expression 
used in the other charter, “provided that the charges do 
not exceed certain rates.” Is it not the veriest quibbling 
to attempt a distinction between those charters, upon the 
mere ground that a different form of expression was used 
to convey what we must see was substantially the same 
idea in all of them, to wit: that the companies should 
have the exclusive right of transportation over their own 
roads, with the understanding that they were not to charge 
exceeding certain rates ? 


The charter of the Georgia Railroad, as stated above, 
was also modeled upon the charter of the South Carolina 
Canal and Railroad Company; and the same remarks of 
course apply to it. : 


The relative order in which different ideas are arranged 
in a sentence, cuts but a slight figure in its construction. 
In all of the charters just referred to they first provide 
that the companies shall have the exclusive right of trans- 
portation over their roads, and then follows a specification 
of the rates they are to be allowed to charge; but the ju- 
dicial construction would be precisely the same, if the 
order of arrangement had been exactly reversed. The 
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charter of the Lexington and Frankfort Railroad Com- 
pany is an illustration of this proposition. The twentieth 
section of that charter first provides that the company 
shall have power to charge for transportation any sum not 
exceeding certain rates, and then provides that “it shall not 
be lawful for any other company, or any person or persons 
whatsoever, to travel upon or use any of the roads of said 
company, or to transport persons, or merchandise, or prop- 
erty of any description whatsoever, along said roads, or 
any of them, without the license or permission of the 
Board of Directors of said company.” 


See Laws of Kentucky, 1847-8, p. 34, sec. 20. 


It would never occur to any one upon reading the char- 
ter of that company, that the rates were mentioned solely 
for the purpose of providing for the forfeiture of the ex- 
clusive right of transportation; and yet that charter is 
substantially the same as the charter of the other com- 
panies referred to above, except that the order of arrange- 
ment of the two ideas happens to have been reversed. 


Sec. 25. The case of Ragan & Buffet v. Aiken, 9 Lea, 
609, may be relied upon by our opponents as a direct de- 
cision to the effect that the Legislature has the right to 
reduce rates below the maximum rates specified in a 
charter. 


The precise question as stated by the Court in that 
‘ase was, “as to the right of the defendant, who was op- 
erating a railroad under a charter similar to the charter 
of the Nashville and Chattanooga Railroad Company, to 
demand and take from the complainant, a shipper, as 
freight on heavy articles, from twenty to twenty-five cents 
per one hundred pounds for carriage over the road, which 
was only fifteen miles long.” 


See 9 Lea, 614. 
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The provision of the charter was “that the charge for 
transportation or conveyance shall not exceed thirty-five 
cents per one hundred pounds on heavy. articles for every 
one hundred miles.” 


It was suggested that, as there was no provision at all 
for any charge for freight except upon exactly one hun- 
dred pounds for exactly one hundred miles, the defendant 
could make no charge for carrying any other amount any 
other distance. This suggestion of course was treated as 
frivolous. 


[t was then argued, however, and with ability, that the 
defendant was bound to charge according to the rates fixed 
in the charter in proportion to the exact distance carried, 
and as the road was only fifteen miles long, he could only 
charge fifteen one-hundredths of thirty-five cents for trans- 
porting one hundred pounds of heavy freight over the en- 
tire road, which was manifestly an inadequate compensa- 
tion for the services rendered. The Court decided, con- 
trary to the opinion of the Supreme Courts of Georgia 
and South Carolina upon similar charters, that the de- 
fendant was not required to proportion his charges to the 
distance actually carried, and that he might, within the 
maximum rates specified in the charter, make any charge 
that would be reasonable under the circumstances of each 
particular case. His Honor, Judge Cooper, after decid- 
ing the question actually before him, states that the object 
of such charters ‘was to fix a maximum charge beyond 
which the companies could not go, and to leave the tariff 
of charges within that limit to the companies, subject to 
the rules of the common law, and the regulating power of the 
Courts and Legislature.” 


q Lea, 620. 
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The matter italicized may be relied upon by our oppo- 
nents: but we submit that. so far.as this discussion is con- 
cerned, it must be treated as mere odbiter dictum. 


There had been no attempt on the part of the Legisla- 
ture of Tennessee to regulate the rates of the railroad 
company whose charter was under consideration in that 
case. The question was exclusively between a shipper 
and the party operating the railroad. When the Court 
decided that ‘the object of such charters was to fix a maxi- 
mum charge beyond which the companies could not go, 
and to leave the tariff of charges within that limit to the 
companies,’ the Court decided all that was necessary for 
the adjudication of the case before them. The defendant 
in that case had kept within the maximum, and his action 
Was sustained by the Court. Whether the defendant was 
subject to any rules of the common law; and if so, to 
what rules; and whether he was subject to ‘‘ the regulat- 
ing power of the Courts and the Legislature,” and if so, 
in What manner and to what extent, it was unnecessary for 
the Court to determine. 


The Supreme Court of South Carolina, in the case of 
Bonham v. C., C. & A. R. R. Co..9 Am. and Eng. Railroad 
Cases, pp. 311, 312; 13 Shand. (5S. C.), 267; in construing a 
similar charter, say that “the whole purpose of the char- 
ter was to fix an upward limit to railroad charges, and 
not to fix a seale by which they might be computed with 
reference to a unit common to all classes of goods. This 
(says the Court) would leave the company free to pursue 
that course which would be dictated by business necessity 
or prudence within the limits fixed by law.”’ 


This expression of the Supreme Court of South Caro- 
lina is the exact equivalent of so much of the expression 
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of the Supreme Court of Tennessee as says, that “the 
object was to fix a maximum charge beyond which the 
companies could not go, and to leave the tariff of charges 
within that limit to the companies.” 


The two decisions would have agreed if the opinion of 
Judge Cooper had stopped at that point, which was as far 
as the case before him actually called upon him to go. 
Both of the Courts would then have agreed that the ob- 
ject of such charters was to fix a maximum charge, or 
upward limit, leaving the companies within that limit to 
pursue that course which would be diet: ited by business 
necessity or prudence. F 


[In going outside of and beyond the case before him, to 
say that the tariff of charges within the maximum, would 
be subject to the rules of the common law, and the regu- 

‘lating power of the Courts and the Legislature, the opin- 
ion of Judge Cooper would not be authority, even in the 
inferior Courts of Tennessee. 


I submit, however, that if the expression had been 
called for by the case before him, his language does not 
go to the extent claimed by our opponents. He does not 
undertake to say to what rules of the common law the 
company would be subject; nor does he indicate the char- 
acter of the regulating power which he says that the Courts 
and the Legislature possess. I do not claim that railroad 
companies are exempt from all control simply because 
their charges are kept within their maximum; on the con- 
trary, I admit, that in many respects such companies are 
subject to the rules of the common law, and to the regu- 
lating power of both the Courts and the Legislature. They 
must provide suitable and safe appliances for the transpor- 
tation of freight; they must forward it in the order in 
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which it is received, and with due dispatch; they must 
notify the consignee promptly of its receipt, and must store 
it in suitable warehouses until it can be taken away; and 
they must not discriminate between different shippers, 
shipping similar goods, under similar circumstances. As 
to all of such matters, notwithstanding their charges are 
far below their maximum, such companies would be sub- 
ject to the rules of the common law, and to the regulating 
power of the Courts and the Legislature. The Legisla- 
ture would clearly have the power to pass such laws as 
might be found necessary to compel such companies to 
transact their business expeditiously, safely, and impar- 
tially, and to prevent favoritism or discrimination; and if 
that is the extent to which Judge Cooper intended to go 
in the expression used by him, we’ have no fault to find 
with his language. But if his Honor intended to say, 
that a railroad company, in whose charter a maximum 
rate is fixed, can (while acting fairly and impartially be- 
tween all shippers) be compelled either by the Courts, or 
the Legislature to reduce its rates below that maximum, 
then I think-his Honor has misconceived the object of 
fixing a maximum rate in such charters. If a Court, 
under its common law power, could compel the company 
to charge less than the maximum rate, simply because the 
‘ate charged in the particular case seemed to the Court 
to be unreasonably high, then the Court would be substi- 
tuting its own judgment as to what was reasonable, for 
the judgment of the State and the company, as expressed 
in the charter. If the Legislature was competent to agree 
with the company as to what were reasonable rates for 
certain services, and if such agreement was actually em- 
bodied in the charter, then surely the Court could not set 
aside the agreement contained in the charter, and make a 
new agreement for the company, without the company’s 
consent; nor would the Legislature have any more power 
8 
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than the Court to repudiate the charter contract, and by 
subsequent cnactment, declare unreasonable, what the 
State, in the charter, had agreed should be regarded as 


reasonable. 


[f the Court could reduce the maximum rates fixed by 
the charter, there would be no use in fixing such rates in 
the charter; they would be of no service either to the 
public or to the company. For, if the Court under its 
common law power, could compel a company to charge 
less than its maximum rates, simply because those rates 
were deemed unreasonably high in that particular case, 
the Court could also allow the COMpAany to charge above 
the maximum, whenever the Court deemed the*’maximum 
unreasonably low; for the common law rule as much en- 
titles the carrier to demand a reasonable rate, as it pro- 
tects the shipper from the exaction of an unreasonable 


rate. 


The very object of fixing a maximum rate as explained 
by this Court, in Mann v. l/inois, 94 U.S... 133, and C., B. 
& YY. Rk. R. v. lowa, 94 U.S... 161, 162, is to take the case 
of the particular company out of the operation*of the common 
law, and place it upon a permanent contract basis. 


It was well known to the Legislature and to the rail- 
road companies, that unless the rates were fixed in the 
charter they would be left to the regulation of the com- 
mon law, and every charge made by the companies, would 
have to stand or fall by its reasonableness, as judged by 

* the circumstances of the particular case. The question of 
reasonableness being one of mixed law and fact, would 
have to be left to a jury, under the charge of the Court, 
and different juries would arrive at different results, even 
when the facts in the different cases were substantially the 
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same. In this way different shippers would be charged 
different rates for the same services, as different juries 
might decide; and a system of practical discrimination 
between different shippers would be worked out through 
the form of judicial proceedings. It was, therefore, better 
for the shippers themselves, that a uniform standard 
should be adopted, which the Courts and the Legislature 
could require the company to apply impartially to every 


one. 


It was also known, both to the Legislature and to the 
companies, that the cost and expense of building and main- 
taining railroads would be very great; capital would have 
to be invited from abroad, and it would be unwilling to 
invest in such enterprises without some assurance of a fair 
and fixed compensation for valuable services actually ren- 
dered. 


It is believed that few, if any, railroads in the South, 
could have been built, if it had been understood that they 
were to depend for their compensation, upon such rates as 


juries, or Legislatures might, from time to time, see proper 


to allow. 


The Granger cases were all decided by this Court upon 
the principle that, iv the absence of charter contracts to the 
contrary, railroad companies, like other common carriers, 
were subject to the operation of the common law rule that 
the charges of a carrier must be reasonable, and, in the 
absence of statutory regulation, that the Courts were the 
proper tribunals to decide what was reasonable; but that 
it was competent for the Legislature to take that power 
away from the Courts, and declare by statute what rates 
should be regarded as reasonable. It follows that where 
there are charter contracts fixing maximum rates, and 
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thereby declaring that those rates shall be permanently 
regarded as reasonable, the Courts are at once deprived 
of their common law power to decide upon the reasona- 
bleness of the rates, and if the Courts have no such 
power, the Legislature cannot have it. 


Sec. 26. Our opponents may insist that even if our 
construction of the charter is correct, still the Legislature 
of Georgia may repudiate the charter contract under what 
is known as the police power of the State. In other 
words, the State could say to its citizens, “If you will 
spend five millions of your money in building a railroad, 
and will conduct the transportation business of the pub- 
lic over your road with safety and dispatch, you may 
charge certain rates to reimburse you for your hazardous 
investment,” and yet after the road is built and the pub- 
lic are getting the benefit of it, the State may, under its 
police power, reduce the rates to such a figure as the Leg- 
islature or a Commission may deem reasonable. 


This is stretching the police power far beyond what 
any respectable Court has yet carried it. 


In €.,, B. & Q. R. BR. v. Iowa, 94 U. 8., 161, while this 
Court held that railroad companies were ‘subject to leg- 
islative control as to their rates of fare and freight wn/ess 
protected by their charter,” the Chief Justice was careful to 
add that ‘it is now too late to contend that the charter 
of a corporation is not a contract within the meaning of 
that clause in the Constitution of the United States which 
prohibits a State from passing any law impairing the ob- 
ligation of-a contract. Whatever is granted is secured, 
subject only to the limitations and reservations in the 
charter or in the laws or constitutions which govern it.” 


Pa 


I concede that the police power of a State over railroads 
has been carried very far; it has been held that the State 
may, within reasonable bounds, regulate the speed of 
trains; may require the bell to be rung or the whistle to 
be sounded at certain intervals; may require the road to 
be fenced, and the company to pay for stock killed upon 
the track ; may require the company to open stations at con- 
venient points, and stop trains for passengers and freight; 
may require ticket offices to be opened a reasonable time 
before arrival of trains; may require that passengers be 
comfortably seated in comfortable cars; may require that 
tariffs of rates be posted conspicuously, and rigidly ad- 
hered to; and may punish discrimination between differ- 
ent shippers, even where the charges against all are below 
the maximum allowed by the charter. 


It will be noticed, however, that all such regulations 
relate to the safety, comfort, health, and convenience of 
the public, or to the protection of property, or to the 
prompt, fair, and impartial discharge of the duties which 
a railroad company owes to the public under its charter 
obligations. Such regulations, though at times frivolous 
and even oppressive, and though they frequently increase 
the company’s expenses, yet they in no instance take from 
the company any essential right secured by the charter. 
They are supervisory, and regulative of the duties which 
the companies owe under their charters, but they are not 
destructive of any of the important rights secured by the 
charters. 


In the case of Turnpike Co. v. Davidson County, the 
Legislature passed an act to require a turnpike company 
to set back its gates two miles from where they had been 
located under the charter, it appearing that a populous city 
had grown up at, or near, the first gate. Chancellor 
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Cooper, in deciding the statute unconstitutional, used this 
language in regard to the police power: ‘* Undoubtedly, 
a corporation, like an individual citizen, takes its rights 
and: franchises subject to the regulating control of the 
Legislature.’ ‘ The limit,” says Mr. Cooley, “to the ex- 
ercise of police powers in these cases must be this: the 
regulations must have reference to the comfort, safety, 
or welfare of society; they must not be in conflict with 
any of the provisions of the charter ; and they must not, un- 
der pretence of regulation, take from the corporation any 
of the essential rights and privileges which the charter con- 
fers. In short, they must be police regulations in fact, 
and not amendments to the charter in curtailment of the 
corporate franchise.” 


See 3 Tenn. Chan. Rep., 405. 


In the case of the State v. Martin, 1 Legal Reporter, p. 
376, 377, it appeared that after a turnpike company had 
built their road under their charter, the Legislature 
passed an act exempting from toll certain persons who 
were not exempt under the charter. It was attempted to 
sustain the statute under the polige power: but the Su- 
preme Court of Tennessee, in deciding the statute uncon- 
stitutional, used this language: ‘‘The right to take the 
tolls prescribed in the charter must be taken as one of the 
terms of the contract, and the investment of the moneys 
of the corporators in building the road, in consideration 
of the benefits and privileges thus granted. This being 
so, the contract must stand intact, and the rights granted 
remain without diminution, not subject to impairment by 
any law, without consent of the corporators, unless some 
other rule of law can be brought to bear upon the ques- 
tion, under which, action by the Legislature can be 
sheltered and protected, It is insisted, that under what 
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is known as the police power, the section of the Code can 
be maintained. This power in the State is one settled 
and conceded by our Courts, and by standard authors on 
the subject of constitutional law, but at the same time, 
one that is exceedingly difficult to define with precision, 
so as to include all that is within its scope, and, exclude, 
rigidly, all that is beyond it.” 

The Court then quote approvingly the extract which 
we have taken from the opinion of Chancellor Cooper, and 
conclude as follows: “In other words, the true principle 
is, that the corporation may be subject, like an individual, 
to regulation, as to the manner of enjoyment of his rights, 
so as to subordinate his enjoyment of them to the interest 
of the general public; but this must be so done as to leave 
its corporate privilege intact, not lessened or impaired in 
value. Regulation in its enjoyment is the rule, the enjoy- 
ment of the right being always implied. Regulation, not 
deprivation, is the principle that underlies all the cases 
on this question.” 


See l Leq. Rep., pp. 376, 377-8. 
See, also, 4 Houston (Del.), 536; P.,.W. & B. R. R.v. Bowen. 
61 Mo., 32; Sloan v. P. R. R. 


Src. 27. It may be insisted that the Legislature which 
granted the charter of the Georgia Railroad Company had 
no power to bargain away the right to regulate the rates 
of that company, so as to bind subsequent Legislatures, 


It was said by Chief Justice Waite, in Stone v. Harm- 
ers’ Loan and Trust Company, 116 U. S8., 325, that ‘this 
power of regulation is a power of government, continuing 
in its nature, and if it can be bargained away at all, it 
can only be by words of positive grant, or something which 
is in law equivalent.”’ 
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The italicised words of the Chief Justice have been sup- 
posed by some to imply a doubt upon his part, as to the 
power of a Legislature to surrender, to any eatent, the 
right of regulation in any case. 


But it is manifest that the expression ought to be con- 
fined to the case then before him; in which it was claimed 
that a railread company had been vested by its charter 
with absolute power to fix and regulate its tolls and charges, 
unrestrained by any specification of maximum rates in 
its charter. It was claimed by the company in that case, 
‘that the State granted to the company, for the full term 
of its corporate existence—that is to say, forever—the right 
of managing its own affairs, and regulating its charges 
for the transportation of persons and property, free of all 
legislative control.” 


In this case, however, no such claim is made by the 
Georgia Railroad Company. 


It is not claimed by the company that it has the right 
to regulate its charges, ‘ free of al/ legisiative control ; on 
the contrary, its only claim, is, the right to regulate its 
charges, subject to legislative control, as that control was 
manifested in fixing the maximum rates in its charter. 


So far from denying the right and power of legislative 
control, the company’s claim rests exclusively upon the 
proposition that the Legislature of 1831 did have the right 
of absolute control; and that it exercised that right of 
control, when it fixed the maximum rates in the company’s 
charter. The company claims, that the Legislature hav- 
ing exercised its right of control in 1831, when it fixed 
the maximum rates, no subsequent Legislature can repu- 


——~ ay 


— 


diate its action, as was attempted to be done in the pass- 
age of the Act of October 14th, 1879. 


If the Legislature of 1831 had no power to control the 
matter, then the Legislature of 1879 had none. 


If the Legislature of 1831 did have the power to control 
the matter, and exercised that power, in fixing the maxi- 
mum rates in the company’s charter, then the exercise of 
the power, having been valid when done, is binding upon 
all subsequent Legislatures. 


It was said by this Court in the case last cited, that ‘it 
is now settled in this Court that a State has power to 
limit the amount of charges by railroad companies,” 

*-*  * “unless restrained by some contract in the 


charter. 


If the Court had thought that one Legislature could not 
bind subsequent Legislatures, by charter contracts, fixing 
maximum rates, the Court would have said that “a State 
has power to limit the amount of charges by railroad 
companies, whether a contract attempting to restrain the 
State, is contained in the charter, or not.” 


But so far from saying any such thing, the Court said, 
in Chicago Railroad Company v. Lowa, 94 U. 8. 161, “it is 
now too late to contend that the charter of a corporation is 
not a contract, within the meaning of that clause in the 
Constitution of the United States, which prohibits a State 
from passing any law impairing the obligation of a con- 
tract. Whatever is granted, is secured, subject only to the 
limitations, and reservations, in the charter, or in the 
laws, or constitutions, which govern it.”’ 
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And in the same case (p. 162), the Court, said, “it was 
within the power of the company to call upon the Legis- 
lature to fix permanently this limit (/. e., maximum rates), 
and make it a part of the charter,” * * * “and if 
that had been done, the charter might have presented a 
contract against future legislative interference.” 


While “the power of regulation is a power of govern- 
ment, continuing in its nature,” (116 U. S., 325,) it does 
not belong to what has come to be known, technically, as 
the Police Power. On the contrary, I have, in the last 
preceding section of this argument, shown that a State 
cannot, under the pretense of exercising its Police Power, 
reduce the rates of a company, when they have been se- 
cured by charter contract. 

The power of regulation is an ordinary power of govern- 
ment; it certainly is of no more consequence, or import- 
ance, than the power of taxation; and I need not prolong 
this argument, to cite the many cases, in which this Court 
has held, that one Legislature may bind subsequent Leg- 
islatures, by an agreement on the part of the State, to 
surrender forever, the “governmental power” of taxa- 
tion, in relation to the property of a corporation. 


KD. BAXTER, 
Of Counsel for Plaintiff in Error. 
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APPENDIX. 


[ have collected in this appendix, specimen sections taken from 
various charters, in which the exclusive right of transportation 
was given the railroad companies. 


It will be seen that the language employed in the twelfth 
section of the charter of the Georgia Railroad Company, is only 
one form of expressing an idea, which has been expressed in 
many forms in different railroad charters. _ 


CHAPTER LI. 


The twelfth section of the charter of the Georgia Railroad 
Company, passed December 27th, 1831, is as follows: 


“Sec. 12. The said Georgia Railroad Company shall, at all 
times, have the exclusive right of transportation or conveyance 
of persons, merchandise, and produce, over the railroad and 
railroads to be by them constructed, while they see fit to exer- 
cise the exclusive right: Provided, That the charge of transpor- 
tation or conveyance shall not exceed fifty cents per hundred 
pounds, on heavy articles, and ten cents per cubic foot, on arti- 
cles of measurement, for every one hundred miles, and five 
cents per mile for every passenger: Provided, always, That the 
said company may, when they see fit, rent or farm out all or 
any part of their exclusive right of transportation or convey- 
ance of persons, on the railroad or railroads, with the privilege 
to any individual or individuals, or other company, and for such 
term as may be agreed upon, subject to the rates above men- 
tioned. And the said company, in the exercise of their right of 
carriage or transportation of persons or property, or the per- 


_ 


sons so taking from the company the right of transportation or 
conveyance, shall, so far as they act on the same, be regarded 
as common carriers. And it shall be lawful for the said com- 
pany to use or employ any section of their intended railroad, 
subject to the rates before mentioned, before the whole shall be 
completed, and in any part thereof, which may afford accom- 
modation for the conveyance of persons, merchandise or pro- 
duce. And the said company shall have power to take, at the 
store-houses they may establish on or annex to their railroad, 
all goods, wares, merchandise and produce intended for trans- 
portation or conveyance; prescribe the rules of priority; and 
charge such just and reasonable terms and compensation for 
storage and labor as they may by rules establish, (which they 
shall cause to be published,) or as may be fixed by agreement 
with the owner; which compensation shall and may be distinct 
from the aforesaid rates of transportation.” 


CHAPTER II. 


In the charter of the Georgia Railroad Company, the exclu- 
sive right of transportation is first given, and then the right to 
charge for transportation is given; while in the charters col- 
lected in this chapter, the order is exactly reversed—the right 
to charge for transportation comes first in order, and the exclu- 
sive right of transportation is afterward given in the same sec- 


tion. 


An Act to incorporate the Baltimore and Ohio Railroad 
Company. Passed by the General Assembly of Maryland, Feb- 
ruary 28th, 1827. See Laws of Maryland, December Session, 
1826, Chapter CXXIIL. : 

‘*Seo. 18. And be it enacted, That the said president and 
directors, or a majority of them, shall have power to purchase, 
with the funds of said company, and place on, any railroad 
constructed by them under this act, all machines, wagons, vehi- 
cles, or carriages of any description whatsoever, which they may 
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deem necessary or proper for the purposes of transportation on 
said road, and they shall have power to charge for tolls upon 
(and the transportation of persons,) goods, produce, merchan- 
dise, or property of any kind whatsoever, transported by them 
along said railway from the city of Baltimore to the Ohio River, 
any sum not exceeding the following rates, viz.: On all goods, 
produce, merchandise, or property of any description whatso- 
ever, transported by them from west to east, not exceeding one 
cent a ton per mile for toll, and three cents a ton per mile for 
transportation; on all goods, produce, merchandise, or prop- 
erty of any description whatsoever, transported by them from 
east to west, not exceeding three cents a ton per mile for tolls, 
and three cents a ton per mile for transportation, and for the 
transportation of passengers not exceeding three cents per mile 
for each passenger; and it shall not be lawful for any other com- 
pany, or any person or persons whatsoever, to travel upon or use 
any of the roads of said company, or to transport persons, mer- 
chandise, produce, or property of any description whatsoever, 
along said roads, or any of them, without the license or permis- 
sion of the president and directors of said company; and that 
the said road or roads, with all their works, improvements and 
profits, and all the machinery of transportation used on said 
roads, are hereby vested in the said company, incorporated by 
‘this act, and their successors, forever; and the shares of the 
capital stock of the said company shall be deemed and consid- 
ered personal estate, and shall be exempt from the imposition 
of any tax or burthen by the States assenting to this law.” 


An act to incorporate the Baltimore and Susquehanna Rail- 
road Company. Passed by the General Assembly of Maryland, 
February 13th, 1828. See Laws of Maryland, December Ses- 
sion, 1827, Chapter 72: 

“Sec. 20. And be it enacted, That the said president and 
directors shall have power to purchase, with the funds of said 
company, and place on any railroad constructed by them under 
this act, all machines, wagons, vehicles or carriages of any de- 
scription whatsoever, which they may deem necessary or proper 
for the purposes of transportation on said road, and that they 
shall have power to charge for tolls, (and the transportation 
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of persons,) goods, produce, merchandise or property of any kind 
whatsoever, transported by them along said railway, from the 
city of Baltimore to the Susquehanna River, any sum not ex- 
ceeding the following rates, viz.: On all goods, produce, mer- 
chandise or property of any description whatsoever, transported 
by them from the Susquehanna to Baltimore; that is to say, 
from north to south, not exceeding one cent a ton per mile for 
transportation ; on all goods, merchandise or property of any 
description whatsoever, transported by them from Baltimore to, 
or toward, the Susquehanna; that is to say, from south to 
north, not exceeding three cents a ton per mile for tolls, and 
three cents a ton per mile for transportation ; and for the trans- 
portation of passengers, not exceeding three cents per mile for 
éach passenger; and it shall not be lawful for any other company, 
or any person or persons whatsoever, to travel upon or use any of 
the roads of said company, or to transport persons, merchandise, 
produce or property of any description whatsoever, along said 
road, or any of them, without the license or permission of the 
president and directors of said company; and that the said road 
or roads, with all their works, improvements and profits, and 
all the machinery of transportation used on said road, are 
hereby vested in the said company, incorporated by this act, and 
their successors, forever; and the shares of the capital stock of 
the said company shall be deemed and considered personal, 
estate, and shall be exempt from the impositions of any tax or 
burthen, by the States assenting to this law.” 


An Act to authorize the president, managers and company 
of the Washington and Baltimore Turnpike Road, to construct 
a railroad from the city of Baltimore to the District of Colum- 
bia, in the direction of the city of Washington. Passed by the 
General Assembly of Maryland, March 3d, 1828. See Laws of 
Maryland, December Session, 1827, Chapter 170: 

“Sze. 7. And be it enacted, That the said president and man- 
agers, or a majority of them, shall have power to purchase, 
with the funds of said company, and place on any railroad con- 
structed by them under this act, all machines, wagons, vehicles, 
or carriages of any description whatsoever, which they may 
deem necessary or proper for the purposes of transportation on 


, 


—_ 


said road, and they shall have power to charge for tolls upon 
(and the transportation of persons,) goods, produce, merchan- 
dise, or property of any kind whatsoever, transported by them 
along said railroad, any sum not exceeding the following rates : 
For transportation of passengers, three cents per mile for each 
passenger, including all customury baggage; on all goods, pro- 
duce, merchandise, or property of any description whatsoever, 
transported by them, not exceeding one cent a ton per mile for 
toll, and three cents a ton per mile for transportation; and it 
shall not be lawful for any other company, or any other person or 
persons whatsoever, to travel upon, or use any of the roads of said 
company, or to transport persons, merchandise, produce, or prop- 
erty of any description whatsoever, along said road, or any of 
them, without the license or permission of the president and 
managers of said company; and the said road, with all their 
works, improvements and profits, and all the machinery of 
transportation used on said road, are hereby vested in said com- 
pany, and their successors, forever; and the shares of the capital 
stock of said company shall be deemed and considered personal 
estate; but all property except the road and the carriages used 
thereon, which may be held by said company, shall be subject 
to taxation as the property of a like kind held by citizens of 
this State. 

“Src. 8. And be it enacted, That if at the end of two years 
after the said road shall be completed from the beginning to the 
end thereof, it shall appear from the average profits of the said 
two years that the said income and profits thereof will not bear 
a dividend of six per centum per annum on the whole capital 
stock of the said company expended in the construction thereof, 
then it shall and may be lawful to and for the said president 
and managers to increase the tolls hereinbefore allowed, so much 
upon each and every allowauce thereof as will raise the divi- 
dends to six per centum per annum; Provided, however, That 
said tolls shall in no event be increased more than fifty per 
centum on their amount as fixed by this act; And provided, 
nevertheless, That it shall be the duty of said president and man- 
agers, whenever the dividends arising from the stock at the 
rates hereinbefore prescribed equal six per centum per annum, 
to reduce the said rates to the original rates hereinbefore pre- 
scribed.” 
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An Act to incorporate the Elkton and Wilmington Railroad 
Company. Passed by the General Assembly of Maryland, 
March 14th, 1828. See Laws of Maryland, December Session, 
1827, Chapter 187 : 

“Srv. 19. And be it enacted, That the said president and 
directors shall have power to purchase, with the funds of said 
company, and place on any railroad constructed by them under 
this act, all machines, wagons, vehicles, or carriages of any 
description whatsoever, which they may deem necessary or 
proper for the purposes of transportation on said road, and that 
they shall have power to charge for tolls (and the transporta- 
tion of persons,) goods, produce, merchandise, or property of 
any kind whatsoever, transported by them along said railway, 
from Elkton to Wilmington, any sum not exceeding the follow- 
ing rates, viz.: On all goods, produce, merchandise, or prop- 
erty of any description whatsoever, transported by them—that 
is to say, not exceeding three cents a ton per mile for toll, for 
transportation ; and for the transportation of passengers, not ex- 
ceeding three cents per mile for each passenger; and it shall 
not be lawful for any other company, or any person or persons 
whatsoever, to travel upon, or use any of the roads of said com- 
pany, or to transport persons, merchandise, produce, or prop- 
erty of any description whatsoever, along said road, or any of 
them, without the license or permission of the president and 
directors of said company, and that the said road or roads, with 
all their works, improvements and profits, and all the machinery 
of transportation used on said road, are hereby vested in said 
company incorporated by this act, and their successors forever ; 
and the shares of the capital stock of the said company, shall 
be deemed and considered personal estate, and shall be exempt 
from the imposition of any tax or burthen by the States assent- 
ing to this law, except upon that portion of the permanent and 
fixed works of said company, which may lie within the State of 
Maryland, and that any tax which shall hereafter be levied 
upon said section shall not exceed the rate of any general tax, 
which may at the same time be imposed upon similar real or 
personal property of this State, for State purposes.” 

“Sec. 24. -And be it enacted, That nothing in this act con- 
tained, shall be construed so as to prevent the Legislature of 
this State from legislating upon the subject of the tolls reserved 


a ia 


in this act at any time after the expiration of twenty years from 
the passage of this act; Provided, That at no time shall the toll 
be so regulated or reduced as to yield less than six per cent. per 
annum.” 


An Act to authorize the New Castle and French Town Turn- 
pike Company to make a railroad from French Town, on Elk 
River, to the Delaware line, in a direction toward New Castle. 
Passed by the General Assembly of Maryland, March 14th, 
1828. See Laws of Maryland, December Session, 1827, Chap- 
ter 207: 

“Sec. 6. And be it enacted, That the said directors may pro- 
cure and use on avy railroad which shall be constructed by 
them in virtue of this act, all machines, wagons, carriages and 
other vehicles, which they may deem proper or necessary, for 
the purposes of transportation on said road, and they shall have 
power to charge and receive tolls for using the said road, not 
exceeding three cents per ton per mile; for the transportation 
of passengers, not more than twenty-five cents each for the 
whole distance, including customary baggage, not exceeding 
one hundred pounds weight, twelve and an half cents; and it 
shall not be lawful for any other company, or any person or persons 
whatsoever, to travel upon or use any part of the said railroad, or 
to transport persons, or property of any description thereon, 
without the license or permission of the said directors.” 

“Sec. 10. And be it enacted, That the State hereby reserves 
the right to alter or abolish said charter at any time after the 
period of twenty years from the completion of said road, on 
providing that such compensation shall be made to the stock- 
holders as the Legislature shall deem reasonable.” 


An Act to incorporate the Lexington and Ohio Railroad 
Company. Passed by the General Assembly of the State of 
Kentucky. Approved January 27th, 1830. See Acts of Ken- 
tucky, 1829, Chapter CCXCIIL., page 126: 

“Src. 20. Be it further enacted, That the said president and 
directors shall have power to purchase, with the funds of 
said company, and place on any railroad constructed by them 
under this act, all machines, wagons, vehicles, or carriages of 
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any description whatsoever, which they may deem necessary or 
proper for the purposes of transportation on said road, and that 
they shall have power to charge for tolls (and the transportation 
of persons,) goods, produce, merchandise and property of any 
kind whatsoever, transported by them along said railway, be- 
tween Lexington and the Ohio River, any sum not exceed- 
ing the following rates, to wit: On all goods, produce, mer- 
ehandise, or property of any description whatsoever, transported 
by them on the railway between Lexington-and the Ohio River, 
it shall be lawful for them to charge for every hundred pounds 
transported sixty miles and upwards, two and a half mills per 
hundred pounds weight for each mile; for every hundred pounds 
weight transported over twenty miles and under sixty miles, 
three mills for each mile the same may be transported; for 
every hundred pounds weight transported a distance not ex- 
ceeding twenty miles, three and a half mills for each mile the 
same may be transported; and for the transportation of passen- 
gers, four cents per mile for each passenger. Silver and gold, 
bullion, money of all descriptions, and mails are excepted from 
the rates herein established, and for which the company, by 
their president and directors, or a majority of them, or their 
agents, shall be, and they are hereby authorized to contract 
especially, for their transportation, upon such terms as the par- 
ties interested may agree upon; and it shall not be lawful for any 
other company, or any person or persons whatsoever, to travel upon 
or use any of the roads of said company, or to transport per- 
sons, or merchandise, or property of any description whatsoever, 
along said roads, or any of them, without the license or per- 
mission of the president and directors of said company; and 
that the said road or roads, with all their works, improvements 
and profits, and all the machinery of transportation used on 
said roads, are hereby vested in said company incorporated by 
this act, and their successors forever; and the shares of the cap- 
ital stock, and all the estate, real and personal, belonging or ap- 
pertaining thereto, shall be exempt from the imposition of taxes 
by the Commonwealth of Kentucky, for the term and space of 
twenty years from the passage of this act, and shall never be 
tuxed beyond the rate of tax imposed upon real estate in the 
Commonwealth, estimated upon the original cost for the execu- 
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tion and completion of the proposed works; nor will the Legis- 
lature of this Commonwealth, for the space of twenty years 
from the passage of this act authorize any other railroad to be 
laid down on a parallel line with the one located by this com- 
pany, approaching nearer than twenty miles. But nothing 
contained in this act shall be so construed as to prohibit the 
laying down another railway, diverging from that laid down by 
the company herein incorporated; Provided, It does not ap- 
proach at an angle more acute than fifteen degrees.” 


An Act to incorporate the Green River Railroad Company. 
Passed by the General Assembly of the State of Kentucky. 
Approved December 22d, 1831. See Acts of Kentucky, 1831, 
Chapter DCXXII., page 150:. 

“Sec. 19. Be it further enacted, That the said president and 
directors shall have power to purchase, with the funds of said 
company, and place on any railroad, constructed by them under 
this act, all machines, wagons, vehicles or carriages of any de- 
scription whatever, which they may deem necessary or proper, 
for the purposes of transportation on said road; and that they 
shall have power to charge for tolls, and the transportation of 
persons, goods, produce, merchandise and property of any kind 
whatsoever, transported by them along said railway, any sum 
not exceeding the following rates, to wit: On all goods, produce, 
merchandise, or property of any description whatsoever, trans- 
ported by them on said railway, it shall be lawful for them to 
charge, for every hundred pourds transported sixty miles or 
upward, two and a half mills per hundred pounds weight, for 
each mile; for every hundred pounds weight, transported over 
twenty miles and under sixty miles, three mills for each mile 
the same may be transported;: for every hundred pounds weight 
transported a distance not exceeding twenty miles, three and a 
half mills for each mile the same may be transported; and for 
transportation of passengers, five cents per mile for each pas- 
senger; silver and gold bullion, money of all descriptions, 
and mails, are excepted from the rates herein mentioned and 
established, and for which the president and directors, or a ma- 
jority of them, or their agents, shall be, and they are hereby 
authorized to contract especially for their transportation, upon 
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such terms as the parties interested may agree upon; and it 
shall not be lawful for any other company, or any person or persons 
whatsoever, to travel upon or use any of the roads of said company, 
or to transport persons or merchandise, or property of any de- 
scription whatsoever, along said roads, or any of them, without 
the license or permission of the president and directors of said 
company; and that the said road or roads, with all their works, 
improvements, or profits, and all machinery for transportation, 
used on said railroad or roads, are hereby vested in said com- 
pany incorporated by this act, and their successors forever; and 
the shares of the capital stock, and all the estate, real and per- 
sonal, belonging or appertaining thereto, shall be exempt from 
the imposition of taxes by the Commonwealth of Kentucky, 
for the term and space of twenty-five years from the passage of 
this act, and shall never be taxed beyond the rate of tax im- 
posed upon the real estate in this Commonwealth, estimated 
upon the original costs for the execution and completion of 
the proposed works; nor will the Legislature of this Common- 
wealth, for the space of twenty-five years from the passage of 
this act, authorize any other railroad to be laid down, on a par- 
allel line with the one located by this company, approaching 
nearer than twenty miles; but nothing contained in this act 
shall be so construed as to prohibit the laying down another 
railway, diverging from that laid down by the company herein 
incorporated, provided it does not approach at an angle more 
acute than fifteen degrees; Provided, That nothing in this act 
contained, shall be so construed as to prohibit the erection of a 
railway or macadamized way, from Russellville to Clarksville, 
or to any point on the Cumberland River.” 
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An Act to incorporate the Cape Fear and Yadkin Railroad 
Company. Incorporated by the General Assembly of North 
Carolina. See Acts, North Carolina, 1831-2, page 39: 

“XV. And be it further enacted, That so soon as ten miles of 
said road or canal shall be completed, and as often thereafter as 
any other section of like length shall ve completed, the said pres- 
ident and directors shall transport all produce, or other com- 
modities that shall be deposited convenient to said railroad or 
canal, and which they shall be required to transport to any 
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point to which the said railroad or canal may have been com- 
pleted, in the order in which the company shall be required to 
transport the same, after it shall have been deposited conven- 
ient to said railroad or canal, so that equal and impartial justice 
shall be done to all the owners of produce or other commodities 
in the transportation thereof by the company; Provided, The 
owner of produce or other commodities required to be trans- 
ported by said company on said railroad or canal or canals, 
shall pay or tender to said company at their toll-gate or gates, 
the toll due on such produce or commodities under this act ; 
and it shall be lawful for the president and directors of the said 
company, and they are hereby authorized to erect on such sec- 
tion or sections a toll-gate or gates, and they shall be entitled 
to demand and receive a sum not exceeding the following rates, 
viz.: On goods, produce, merchandise or property transported, 
not exceeding four cents a ton per mile for toll, and eight cents 
a ton per mile for transportation ; and for the transportation of 
passengers not exceeding six cents per mile for each passenger 
until the nett profits received shall amount to a sum equal to the 
capital stock expended, with six per centum per annum inter- 
est thereon from the time the money was advanced by the 
stockholders until received back in the nett profits. But when 
the nett profits received, as aforesaid, from the tolls aforesaid, 
shall have amounted to a sum equal to the capital 
stock expended as aforesaid, with six per centum per 
annum interest thereon as aforesaid, then the tolls which 
the said president and diretcors shall be entitled to 
demand and receive for the transportation of produce or other 
commodities on the said railroad or canal or canals, shall be 
fixed and regulated, from time to time, by the Governor, or such 
other person as may be appointed by the Legislature for that 
purpose, so as to make them sufficient in his or their estimation 
to yield a nett profit equal to ten per centum per annum on the 
capital stock expended in making and completing the said rail- 
road and canal or canals, over and above what may be neces- 
sary for the repairs and renewal of the same. The president. 
and directors of said company shall, at, or shortly betore each 
session of the Legislature, report to the Governor, or such other 
person or persons as the Legislature may hereafter appoint for 
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that purpose, showing the whole amount of capital stock ex- 
pended in the construction of the said road or canal or canals, 
the amount of tolls received during each year, the expenses 
and charges incurred during each year, and the nett annual 
profit or loss on the capital expended. And it shall not be law- 
ful for any other company or person or persons whatever to travel 
upon or use the road of said company, or to transport persons or 
property of any description along the said road, without the 
license or permission of the president and directors of said com- 
pany. And nothing herein contained shall be construed to 
prevent said company from making contracts for the transpor- 
tation of the mail upon such terms as may be agreed on between 
said company and the agents of the United States.” 


An Act to incorporate the North Carolina Central Railroad 
Company. Enacted by the General Assembly of North Carolina. 
See Acts of North Carolina, 1831-2, page 46: 

“XV. And be it further enacted, That so soon as ten miles of 
said road or canal shall be completed, and as often thereafter as 
any other section of like length shall be completed, the said pres- 
ident and directors shall transport all produce or other commodi- 

- ties that shall be deposited convenient to said railroad or canal, 
and which they shall be required to transport to any point to 
which the said railroad or canal may have been completed in the 
order in which the company shall be required to transport the 
same, after it shall have been deposited convenient to said road 
or canal, so that equal and impartial justice shall be done to all 
the owners of produce or other commodities in the transporta- 
tion thereof by the Company; Provided, The owner of pro- 
duce or other commodities required to be transported by said 
company on said railroad or canal or canals, shall pay or tender 
to said company at their toll-gate or gates, the toll due upon 
such produce or commodities under this act; and it shall be 
lawful for the president and directors of the said company, and 
they are hereby authorized to erect on such section or sections 
a toll-gate or toll-gates, and they shall be entitled to demand 
and receive a sum not exceeding the following rates, viz.: On 
goods, produce, merchandise or property transported, not ex- 
ceeding four cents a ton per mile for toll, and eight cents a ton 
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per mile for transportation ; and for the transportation of passen- 
gers not exceeding six cents per mile for each passenger, until 
the nett profits received shall amount to a sum equal to the 
capital stock expended, with six per centum per annum interest 
thereon from the time the money was advanced by the stock- 
holders until received back in the nett profit’. But when the 
nett profits received as aforesaid, from the tolls aforesaid, shall 
have amounted to a sum equal to the capital stock expended as 
aforesaid, with six per centum per annum interest thereon as 
aforesaid, then the tolls which the said president and directors 
shall be entitled to demand and receive for the transportation of 
produce or other commodities on the said railroad or canal or 
canals, shall be fixed and regulated, from time to time, by the 
Governor, or such other person or persons as may be appointed 
by the Legislature for that purpose, so as to make them sufficient 
in his or their estimation to yield a nett profit equal to ten per 
centum per annum on the capital stock expended in making 
and completing the said railroad or canal or canals, over and 
above what may be necessary for the repairs and the renewal of 
the same. The president and directors of the said company 
shall, at, or shortly before each session of the Legislature, report 
to the Governor, or such other person or persons as the Legis- 
lature may hereafter appoint for that purpose, shewing the 
whole amount of capital stock expended in the construction of 
said road or canal or canals, the amount of tolls received during 
each year, the expenses and charges incurred during each year, 
and the nett annual profit or loss on the capital expended. And 
it shall not be lawful for any other company or person or persons 
whatever to travel upon or use the road of said company, or to trans- 
port persons or property of any description along said road, with- 
out the license or permission of the president and directors of 
said Company. And nothing herein contained shall be con- 
strued to prevent the said company from making a contract for 
the transportation of the mail upon such terms as may be 
agreed on between said company and the agents of the United 
States.” 


An Act to incorporate the Dover Railroad Company. Passed 
by the General Assembly of the State of Delaware, January 
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29th, 1833. See Laws of Delaware, 1833, Chapter CCX VIIL., 
page 221: 

“Sxc. 5. And be it enacted, That the directors of said Dover 
Railroad Company, may procure and use, on any railroad or 
canal, which shaJ! be constructed by them, in virtue of this act, 
all engines, machines, wagons, carriages, boats, vessels, and 
other vehicles, which they may deem proper or necessary, for 
the purposes of transportation on said road or said canal; and 
they shall have power to charge and receive as tolls, for using 
said road or for transportation thereon, any sum not exceeding 
the following rates, to wit: Tor passengers twenty-five cents, 
including customary baggage, of one hundred pounds or less 
each; for a trunk, box, bale, basket, or package, not being the 
baggage or part of the baggage of a passenger, and not exceed- 
ing one hundred pounds weight, twelve and a half cents; for 
wheat, corn, und rye, one cent and a half per bushel; for oats, 
and other grain, one cent per bushel; for clover seed, three 
cents per bushel; for molasses, one dollar per hogshead ; ram 
and other liquors, seventy-five cents per hogshead ; lime, fifty 
cents per hogshead; flour, twelve and a half cents per barrel ; 
other articles, per barrel, twelve and a half cents; hogshead 
staves, per thousand, two dollars and twenty-five cents; barrel 
Staves, one dollar and fifty cents per thousand; for bark, one 
dollar and twenty-five cents per cord; for hickory wood, one 
dollar and twenty-five cents per cord; oak, and other wood, per 
cord, one dollar ; for cedar rails, one dollar and fifty cents per hun- 
dred; oak rails, two dollars; for boards and scantling, one dol- 
lar and fifty cents per thousand feet; for other articles not enu- 
merated, not exceeding one dollar per ton; and in case said 
company shall cut a canal as aforesaid, to unite the waters of 
Little Creek with Mahon’s River aforesaid, the said canal shall 
be free; and any improvement to be made as aforesaid, by the 
said company, in the navigation of Little Creek, shall be for 
the common benefit of the public, and shall be used and enjoyed, 
without any charge, imposition, or toll, by the said company; 
but it shall not be lawful for any person or company to travel upon, 
or use any part of the said railroad, or to transport persons or prop- 
erty of any description thereon, without the license or permission 
of the directors of the said Dover Railroad Company.” 
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b Pi. An Act to incorporate the Milford Railroad and Canal Com- 

aA pany. Passed by the General Assembly of Delaware, February 
a 6th, 1833. See Laws of Delaware, 1833, Chapter CCLXVIIL, 
oy page 274: 


“Sec. 5. And be it enacted, That the directors of the said Mil- 
ford Railroad and Canal Company, may procure and use on any 
railroad or canal which shall be constructed by them in virtue 

b of this act, all engines, machines, wagons, carriages, boats, ves- 
; sels, and other vehicles which they may deem proper or neces- 
sary for the purposes of transportation on said road or said canal, 


. ; and they shall have power to charge and receive as tolls for ~ 
using said road or canal or for transportation thereon, any sum 
_~ not exceeding the following rates, to-wit: For passengers, 

twenty-five ceuts, including customary baggage of one hundred 

“ pounds each; for a trunk, box, bale, basket, or package, not 


being the baggage or part of the baggage of a passenger, and 
not exceeding one hundred pounds weight, twelve and a half 
cents; for wheat, corn and rye, one and a half cents per bushel; 
for oats and other grain, one cent per bushel; for clover seed, 
three cents per bushel; for molasses, one dollar per hogshead ; 
rum and other liquors, seventy-five cents per hogshead ; lime, 
fifty cents per hogshead; flour, twelve and a half cents per 
oh barrel; other articles per barrel, twelve and a half cents; hogs- 
a. head staves, per thousand, two dollars and twenty-five cents; 
| barrel staves, one dollar and fifty cents per thousand ; for bark, 
one dollar and twenty-five cents per cord; for hickory wood, 
‘. one dollar and twenty-five cents per cord; oak and other wood, 
per cord, one dollar; for cedar rails, one dollar per hundred. 
oak rails, two dollars per hundred; for boards and scantling, 
one dollar and fifty cents per thousand feet; for untanned hides, 

one dollar per hundred; for other articles not enumerated, not 

exceeding one dollar per ton. And it shall not be lawful for any 
= person or company to use or travel upon any part of said railroad 
or canal, or to transport persons or property of any description 
thereon, without the license or permission of the directors of the 
said Milford Railroad and Canal Company.” 


An Act to incorporate the New Albany and Jeffersonville 
Railroad Company. Passed by the General Assembly of the 
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State of Indiana. Approved February Ist, 1834. See Acts of 
Indiana, 1833, Chapter CX XXI., page 235: 

“Szc. 20. That the said president and directors shall have 
power and authority to purchase with the funds of said com- 
pany, and place on any railroad constructed by them under 
this act, all machines and carriages of any description whatso- 
ever, which they may deem necessary or proper for the purposes 
of transpurtation on said road; and that they shall have power 
to charge for tolls (and transportation of persons) on goods, 
produce, merchandise or property of any kind whatever, trans- 
ported by them along said railroad; may charge and receive 
such tolls and freights for the transportation of persons, com- 
modities, and carriages on said road, or any part thereof, as 
shall be for the interest of the company; and the same to 
change, lower or raise at pleasure; Provided, That the rates 
established from time to time, shall be posted up in some con- 
spicuous place or places on said road; and it shall [not] be lawful 
for any other company, or any other person or persons whomsoever, 
to transport any person, merchandise, produce or property of any 
description whatsoever, along said road or roads, or any of them, or 
any part thereof, without the license or permission of the president 
and directors of said company; and the said road or roads, with 
all their works, profits, and improvements, and all machinery 
used on said road or roads, for transportation or other purposes, 
are hereby vested in said company incorporated by this act, and 
their successors forever; and the shares of the capital stock of 
said company, shall be deemed and considered personal prop- 
erty; reserving however, to the State the right of transporting 
at any time, troops, provisions, implements, and munitions of 
war, free of toll.” 


An Act to incorporate the Nashville and Cincinnati Railroad 
Company. Passed by the General Assembly of Tennessee, 
November 29th, 1852. See Acts of 1851-2, page 574: 

“Sec. 21. Be it enacted, That the president and directors 
shall have power to purchase with the funds of said company, 
and place on any railroads constructed by them under this act, 
all machines, wagons, vehicles or carriages of any kind which 
they may deem proper for purposes of transportation on said 
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road, and they shall have the power to charge for tolls, and the 
transportation of persons, merchandise, and property of any: 
kind whatever, transported along said railway, any sum not 
exceeding the following rates: For transportation or convey- 
ance not exceeding thirty-five cents per hundred pounds on 
heavy articles, and ten cents per cubic foot on articles of meas- 
urement, for every hundred miles, and five cents a mile for 
every passenger. It shall not be lawful for any other company, or 
any other person or persons, to travel upon or use any of the roads 
of said company, or transport persons or property thereon, without 
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the license and permission of the president and directors thereof. 


CHAPTER ILI. 


In the charter of the Georgia Railroad Company, and in the 
charters referred to in the last chapter, the exclusive right of 
transportation, and the right to charge for transportation, are 
both given in the same section; but in the charters referred to 
in this chapter, the exclusive right of transportation is given in 
a different section, from the one in which the right to charge 
for transportation is given. 


An Act to incorporate the Evansville and Lafayette Railroad | 
Company. Passed by the General Assembly of Indiana. Ap- 
proved December 24th, 1833. Acts of Indiana, 1834, Chapter — 
CXXVI., page 201: 

“Sc. 19. That when said corporation shall have procured 
the right of way as hereinbefore provided, they shall be seized 
in fee-simple of the rights to said land, and shall have the sole 
use and occupancy of the same; and no person, body corporate or 
politic, shall in any way interfere therewith, molest, disturb, or in- 
jure any of the rights and privileges hereby granted, or that would 
be calculated to detract from or affect the profits of said corporation.” 

“Src. 23. The corporation may charge and receive such 
tolls and freights for the transportation of persons, commodities, 
and carriages, on said road, or any part thereof, as shall be for 
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the interest of the company, and the same to change, lower or 
raise at pleasure; Provided, That the rates established from 
time to time, shall be posted up in some conspicuous place or 
places on said road.” 


An Act to incorporate the Indianapolis and Lafayette Rail- 
road Company. Passed by the General Assembly of Indiana. 
Approved February Ist, 1834. See Acts of Indiana, 1834, Chap- 
ter CXXVIIL., page 210: 

“Sxzc. 19. That when said corporation shall have procured 
the right of way as hereinbefore provided, they shall be seized 
in fee-simple of the right to such land, and shall have the sole 
suse and occupancy of the same, but not to interfere with the 
right of way of any railroad company heretofore incorporated ; 
and no person, body politic or corporate, shall in any way interfere 
with; molest, disturb or injure any of the rights or privileges hereby 
granted, or that would be calculated to detract from or affect the 
profits of said corporation.” 

“Src. 23. The corporation may charge and receive such tolls 
and freights for the transportation of persons, commodities, and 
¢arriages on said road, or any part thereof, as shall be for the 
interest of the company, and the same to change, raise, or lower 
at pleasure; Provided, That the rates established from time to 
time, shall be posted up in some conspicuous place or places on 
said road.” 


An Act to incorporate the Indiana Northwest Railroad 
Company. Passed by the General Assembly of the State of 
Indiana. Approved February Ist, 1834. See Acts of Indiana, 
1834, Chapter CX XX., page 226: 

“Sec. 19. That when said corporation shall have procured the 
right of way as hereinbefore provided, they shall be seized in 
fee-simple of the right to said land, and shall have the sole use 
and occupancy of the same; and no person, body politic or corpo- 
rate, shall in any way interfere therewith, molest, disturb, or injure 
any of the rights and privileges hereby granted, or that would be 
calculated to detract from or affect the profits of said corporation.” 

“Szc. 23, The corporation may charge and receive such tolls 
and freights for the transportation of persons, commodities, and — 
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carriages on said road, or any part thereof, as shall be for the 
interest of said company, and the same to change, lower or 
raise, at pleasure; Provided, That the rates established from time 
to time, shall be posted up in some conspicuous place or places 
on said road.” 


An Act to incorporate the Levenworth and Bloomington: 
Railroad Company. Passed by the General Assembly of the 
State of Indiana. Approved February 31st, 1834. Chapter 
CXXIX., page 218: 

“Sec. 19. That when sai? corporation shall have procured the 
right of way as hereinbefore provided, they shall be seized in 
fee-simple to the right to such land, and shall have the sole use 
and occupancy of the same; and no person, body corporate or poli- 
tic, shall in any way interfere with, molest, disturb, or injure any of 
the rights and privileges hereby granted, or that would be calculated 
to detract from or affect the profits of said corporation.” 

“Sc. 23. The corporation may charge and receive such tolls 
and freights for the transportation of persons, commodities, and 
carriages, on said road, or any part thereof, as shall be for the 
interest of the company, and the same to change, lower or 
(raise) at pleasure; Provided, That the rates established from 
time to time, shall be posted up in some conspicuous place or 
places on said road.” 


An Act to enact with amendments an Act of the General As- 
sembly of North Carolina, entitled, **An Act tc incorporate the 
Albermarle Railroad Company.” Passed by the General As- 
sembly of Virginia, February 12th,1835. See Acts of Virginia, 
1834-5, page 119: 

“Seo. 14. Beit further enacted, That so soon as the railroad be 
completed, the president and directors shall be entitled to de- 
mand and receive on the same the following rates of toll, to-wit: 
On all goods, produce, merchandise or commodity of any de- 
scription whatsoever, a sum not exceeding twelve cents per ton 
per mile; for the transportation of the mail, such a sum as they 
may agree for with the agents of the government; that they 
shall furthermore be entitled to demand and receive for the 
weighing, storage, and delivering of produce and other com- 
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modities, rates not exceeding.the ordinary warehouse rates 
charged in the seaport towns in this State, until the nett profits 
received shall amount to a sum equal to the capital stock ex- 
pended, with six per cent. per annum interest thereon from the 
time the money was advanced by the stockholders, until re- 
ceived back in the nett profits ; but when the nett profits received 
as aforesaid, by the tolls aforesaid, shall amount to a sum equal 
to the capital stock expended, with six per cent. interest thereon, 
then the toll which the said president and directors shall be en- 
titled to demand and receive as aforesaid, shall be fixed and 
regulated from time to time by the president and directors, so 
as to make them suflicient, in their estimation, to yield a nett 
profit of twenty per cent. per annum on the capital stock in- 
vested in said road, and the construction connected with it, and 
the cost of the locomotive engines, cars, carriages and other 
vehicles, and the renewal and repairs of the same. The com- 
pany, however, will not be bound to transport any produce or 
other commodities, unless the owner thereof shall pay or tender 
to the said company, at their toll-gate or gates, the toll due upon 
such commodities under this act.”’ 

“Sec. 26. Be it further enacted, That it shall not be lawful for 
any other company, or person or persons whatever, to travel upon or 
use the road of said company, or to transport persuns or property 
of any description along the said railroad, without the license 
or permission of the president and directors of said company.” 


An Act incorporating the Rivauna and Valley Railroad 
Company. Passed by the General Assembly of Virginia, March 
Sth, 1835. See Acts of Virginia, 1834-5, page 108: 

“Sec. 25. Upon the railroad hereby authorized, the company 
shall have the exclusive right of transportation. When it is com- 
pleted, they shall at all times furnish and keep in good repair 
the necessary carriages and other requisites for the safe and 
convenient transportation of persons and property, and it shall 
be their duty, at all times, upon the payment or tender of the tolls 
hereby allowed, to transport to any convenient place of delivery 
on the road, which the owner of the goods may indicate, and there 
to deliver all articles which shall be delivered to them for trans- 
portation, or offered to them in proper condition to be trans- 
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ported, at some place on the road, convenient for the reception 
thereof.” 

“Sec. 27. So soon as any portion of the railroad hereby au- 
thorized may be in readiness for transportation, it shall be law- 
ful for the president and directors to transport, by their officers’ 
and agents, or by contract under them, persons and property 
on the same, and they shall have power to charge for the trans- 
portation of persons, goods, produce, merchandise and other 
articles, and for the transportation of the mail, any sum not 
exceeding the following rates, viz.: On persons, not exceeding 
eight cents per mile for each person, unless the distance which 
any person be transported be less than ten miles, in which case, 
the president and directors may be entitled to make an extra 
charge of fifty cents for taking up and putting down each per- 
son so transported. For the transportation of goods, produce, 
merchandise and other articles, not exceeding an average of 
ten cents per ton per mile, and for the transportation of the 
mail, such sum as they may agree for. And the said president 
and directors shall be furthermore entitled to demand and re- 
ceive for the weighing, storage, and delivery of produce and 
other commodities, at their depots and warehouses, rates not 
exceeding the ordinary warehouse rates in the city of Rich- 
mond.” 


An Act incorporating the stockholders of the Falmouth and 
Alexandria Railroad Company. Passed by the General Assem- 
bly of Virginia, March 9th, 1835. See Acts of Virginia, 1834-5, 
page 89: 

“Sc. 23. Upon the railroad hereby authorized, the company 
shall have the exclusive right of transportation. When it is com- 
pleted, they shall at all times furnish and keep in good repair 
the necessary carriages and other requisites for the safe and 
convenient transportation of persons and property, and it shall 
be their duty at all times, upon the payment or tender of the 
tolls hereby allowed, to transport to any convenient place for 
delivery on the road, which the owner of the goods may indi- 
cate, and there to deliver all articles which shall be delivered to 
them for transportation, or offered to them in proper condition 
to be transported, at some place on the road convenient for the 
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reception thereof. They shall give no undue preference in 
transportation to the property of one person over that of an- 
other, but as far as practicable, shall carry each in the order of 
time in which it shall be delivered or offered for transportation, 
with the tolls paid or tendered. If the company or any of its 
officers or agents shall fail to receive, transport, or deliver in due 
time, any property so offered or delivered to them for transpor- 
tation, or shall fail to take up or set down any passenger or 
passengers at such point as he or she may desire, upon the pay- 
ment or tender of the passage money hereby allowed, they shall 
forfeit and pay to the party injured double the amount of the 
lawful tolls paid or tendered, and shall moreover be liable to an 
action on the case, in which full damages and double costs shall 
be recovered. 

“Sec. 24. So soon as any portion of the said railroad may be 
in readiness for transportation, it shall be lawful for the said 
president and directors to transport by their officers and agents, 
or by contractors under them, persons and property on the same, 
and. they shall have power to charge for the transportation of 
persons, goods, produce, merchandise and other articles, and for 
the transportation of the mail, any sum not exceeding the fol- 
lowing rates, to-wit: On persons, not exceeding eight cents per 
mile for each person, unless the distance which any person be 
transported be less than ten miles, in which case, the president 
and directors may be entitied to make an extra charge of fifty 
cents for taking up and putting down the person so transported ; 
for the transportation of goods, produce, merchandise and other 
articles, not exceeding ten cents per ton per mile; and for the 
transportation of the mail, such sum as they may agree for; and 
the said president and directors shall be furthermore entitled to 

. demand and receive, for the weighing, storage, aud delivery of 
produce and other commodities, at their depots and warehouses, 
rates not exceeding the ordinary warehouse rates charged in 
the towns of Falmouth, Fredericksburg, and Alexandria.” 


An Act incorporating the stockholders of the Rappahannock 
and Blue Ridge Railroad Company. Passed by the General 
Assembly of Virginia, January 21st, 1836. See Acts of Vir- 
ginia, 1835-6, page 179: 
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“24. Upon the railroad hereby authorized, the said company 
shall have the exclusive right of transportation. When it is com- 
pleted, they shall at all times furnish and keep in good repair 
the necessary carriages and other requisites for the safe and 
convenient transportation of persons and property; and it shall 
be their duty at all times, upon the payment or tender of the 
tolls hereby allowed, to transport to any convenient place of 
delivery on the road which #he owner of the goods may indi- 
cate, and there to deliver all articles which shall be intrusted to 
them for transportation, or offered to them in proper condition 
to be transported, at some place on the road convenient for the 
reception thereof, or at any point at which any railroad here- 
after to be constructed shall unite with the same. They shall 
give no undue preference in transporting to the property of one 
person over that of another, but, as far as practicable, shall 
carry each in the order of time in which it shall be delivered or 
offered for transportation, with the tolls paid or tendered. If 
the company, or any of its officers or agents, shall fail to re- 
ceive, transport, or deliver in due time any property so offered 
or delivered to them for transportation, or shall fail to take up 
or sit down any passenger or passengers at such point as he or 
they may desire, upon the payment or tender of the passage 
money hereby allowed, they shall forfeit and pay to the party 
aggrieved, double the amount of the lawful tolls paid or ten- 
dered, and shall moreover be liable to an action on the case, in 
which full damages and double costs shall be recovered. 

“25. So soon as any portion of the said railroad may be in 
readiness for transportation, it shall be lawful for the said pres- 
ident and directors to transport, by their officers and agents, or 
by contractors under them, persons and property on the same; 
and they shall have power to charge for the transportation of 
persons, goods, produce, merchandise, and other articles, and 
for the transportation of the mail, any sum not exceeding the 
following rates, to wit: On persons, not exceeding eight cents 
per mile for each person, unless the distance which any person 
be transported be less than ten miles, in which case, the presi- 
dent and directors may be entitled to make an extra charge of 
fifty cents for taking up and putting down such person; for the 
transportation of goods, produce, merchandise and other arti- 
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reception thereof. They shall give no undue preference in 
transportation to the property of one person over that of an- 
other, but as far as practicable, shall carry each in the order of 
time in which it shall be delivered or offered for transportation, 
with the tolls paid or tendered. If the company or any of its 
officers or agents shall fail to receive, transport, or deliver in due 
time, any property so offered or delivered to them for transpor- 
tation, or shall fail to take up or set down any passenger or 
passengers at such point as he or she may desire, upon the pay- 
ment or tender of the passage money hereby allowed, they shall 
forfeit and pay to the party injured double the amount of the 
lawful tolls paid or tendered, and shall moreover be liable to an 
action on the case, in which full damages and double costs shall 
be recovered. 

“Sec. 24. So soon as any portion of the said railroad may be 
in readiness for transportation, it shall be lawful for the said 
president and directors to transport by their officers and agents, 
or by contractors under them, persons and property on the same, 
and. they shall have power to charge for the transportation of 
persons, goods, produce, merchandise and other articles, and for 
the transportation of the mail, any sum not exceeding the fol- 
lowing rates, to-wit: On persons, not exceeding eight cents per 
mile for each person, unless the distance which any person be 
transported be less than ten miles, in which case, the president 
and directors may be entitled to make an extra charge of fifty 
cents for taking up and putting down the person so transported ; 
for the transportation of goods, produce, merchandise and other 
articles, not exceeding ten cents per ton per mile; and for the 
transportation of the mail, such sum as they may agree for; and 
the said president and directors shall be furthermore entitled to 

. demand and receive, for the weighing, storage, aud delivery of 
produce and other commodities, at their depots and warehouses, 
rates not exceeding the ordinary warehouse rates charged in 
the towns of Falmouth, Fredericksburg, and Alexandria.” 


An Act incorporating the stockholders of the Rappahannock 
and Blue Ridge Railroad Company. Passed by the General 
Assembly of Virginia, January 21st, 1836. See Acts of Vir-. 
ginia, 1835-6, page 179: 
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“24. Upon the railroad hereby authorized, the said company 
shall have the exclusive right of transportation. When it is com- 
pleted, they shall at all times furnish and keep in good repair 
the necessary carriages and other requisites for the safe and 
convenient transportation of persons and property; and it shall 
be their duty at all times, upon the payment or tender of the 
tolls hereby allowed, to transport to any convenient place of 
delivery on the road which #he owner of the goods may indi- 
cate, and there to deliver all articles which shall be intrusted to 
them for transportation, or offered to them in proper condition 
to be transported, at some place on the road convenient for the 
reception thereof, or at any point at which any railroad here- 
after to be constructed shall unite with the same. They shall 
give no undue preference in transporting to the property of one 
person over that of another, but, as far as practicable, shall 
carry each in the order of time in which it shall be delivered or 
offered for transportation, with the tolls paid or tendered. If 
the company, or any of its officers or agents, shall fail to re- 
ceive, transport, or deliver in due time any property so offered 
or delivered to them for transportation, or shall fail to take up 
or sit down any passenger or passengers at such point as he or 
they may desire, upon the payment or tender of the passage 
money hereby allowed, they shall forfeit and pay to the party 
aggrieved, double the amount of the lawful tolls paid or ten- 
dered, and shall moreover be liable to an action on the case, in 
which full damages and double costs shall be recovered. 

“25. So soon as any portion of the said railroad may be in 
readiness for transportation, it shall be lawful for the said pres- 
ident and directors to transport, by their officers and agents, or 
by contractors under them, persons and property on the same; 
and they shall have power to charge for the transportation of 
persons, goods, produce, merchandise, and other articles, and 
for the transportation of the mail, any sum not exceeding the 
following rates, to wit: On persons, not exceeding eight cents 
per mile for each person, unless the distance which any person 
be transported be less than ten miles, in which case, the presi- 
dent and directors may be entitled to make an extra charge of 
fifty cents for taking up and putting down such person; for the 
transportation of goods, produce, merchandise and other arti- 
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cles, not exceeding ten cents per ton per mile, and for the trans- 
portation of the mail, such sum as they may agree for. And 
the said president and directors shall be furthermore entitled to 
demand and receive for the weighing, storage and delivery of 
produce or other articles at their depots and warehouses, rates 
not exceeding the ordinary warehouse rates charged in the 
towns of Fredericksburg and Charlottesville.” 


An Act to incorporate the stockholders of the City Point 
Railroad Company. Passed by the General Assembly of the 
State of Virginia, January 26th, 1836. See Acts of Virginia, 
1835-6, page 141: 

“13. Upon the railroad hereby authorized, the company 
shall have the exclusive right of transportation. When it is com- 
pleted, they shall at all times furnish and keep in good repair 
the necessary carriages and other requisites for the safe and con- 
venient transportation of persons and property; and it shall be 
their duty at all times, upon the payment or tender of the tolls 
hereby allowed, to transport to any convenient place of delivery 
on the road which the owner of the goods may indicate, and 
their duty to deliver all articles which shall be delivered to 
them for transportation, or offered to them in proper condition 
to be transported, at some place on the road convenient for the 
reception thereof. They shall give no undue preference in 
transportation to the property of one person over that of an. 
other, but, as far as practicable, shall carry each in the order of 
time in which it shall be delivered or offered for transportation 
with the tolls paid or tendered. Ifthe company or any of its 
officers or agents, shall fail to receive, transport or deliver in 
due time any property so offered or delivered to them for trans- 
portation, or shal! fail to take up or set down any passenger or 
passengers at such points as he or they may desire, upon thé 
payment or tender of the passage money hereby allowed, they 
shall forfeit and pay to the party injured double the amount of 
the lawful tolls paid or tendered, and shall moreover be liable 
to an action on the case, in which full damages and double costs 
shall be recovered.” 

“14. So soon as the said railroad may be in readiness for 
transportation, it shall be lawful for the said president and di- 
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rectors to transport by their officers and agents, or by contract- 
ors under them, persons and property on the same; and they 
shall have power to charge for the transportation of persons, 
goods, produce, merchandise and other articles, and for the 
transportation of the mail, any sum not exceeding eight cents 
per mile for each person; on goods, produce, merchandise and 
of other articles, not exceeding an average of ten cents per ton per 
mile, and for the transportation of the mail such sum as they 
may agree for. And the said president and directors shall be 
furthermore entitled to demand and receive for the weighing, 
storage and delivery of produce and other commodities at their 
depots and warehouses, rates not exceeding the ordinary ware- 
house rates charged in the town of Petersburg.” 


An Act incorporating the stockholders of the Louisa Railroad 
Company. Passed by the General Assembly of “irginia, Feb- 
ruary 18th, 1886. See Acts of Virginia, 1835-6, page 168: 

= ‘Sec. 26. Upon the railroad hereby authorized, the company 
| shall have the exclusive right of transportation. When it is so 
completed, they shall at all times furnish and keep in good re- 
pair, or have furnished and kept in good repair, the necessary 
carriages and other requisites for the safe and convenient trans- 
portation of persons and property; and it shall be their duty at 
all times, upon the payment or tender of the tolls hereby 
allowed, to transport to any convenient place of delivery on the 
road which the owner of the goods may indicate, and there to 
deliver all articles which shall be delivered to them for trans- 
portation, or offered to them in proper condition to be trans- 
ported, at some place on the road convenient for the reception 
thereof, or at any point at which any railroad hereafter to be 
constructed! shall unite with the same.” 

“Src. 28. So soon as any portion of the railroad hereby 
authorized may be in readiness for transportation, it shall be 
lawful for the said president and directors to transport, by their 
“ officers and agents, or by contractors under them, persops and 
Pn. property on the same, and they shall have power to charge for 
) the transportation of persons, goods, produce, merchandise and 
other articles, and for the transportation of the mail, any sum 
not exceeding the following rates, viz.: On persons, not ex- 
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ceeding eight cents per mile for each person, unless the distance 
which any person be transported be less than ten miles, in which 
ease the president and directors may be entitied to make an 
extra charge of fifty cents for taking up and putting down each 
person so transported ; for the transportation of goods, produce, 
merchandise and otlier articles, not exceeding an average of ten 
cents per ton per mile, and for the transportation of the mail, 
such sum as they may agree for. And the said president and 
directors shal! be furthermore entitled to demand and receive, 
for the weighing, storage and delivery of produce and other 
commodities at their depots and warehouses, rates not exceeding 
the ordinary warehouse rates charged in the city of Richmond.” 


An Act to enact an act of the General Assembly of North 
Carvlina, entitled, “An Act to incorporate the Roanoke, Dan- 
ville, and Junction Railroad Company.” Passed by the Gen- 
eral Assembly of Virginia, March 10th, 1836. Acts of Virginia, 
1835-6, page 113: 

“13. So soon as a section of ten miles of the said railroad 
shall be completed, and as often thereafter as any other section 
of like length shall be completed, the said president and direct- 
ors shall transport all produce or other commodities that shall 
be deposited convenient to said railroad, and which they shall 
be required to transport, to any point to which the said railroad 
may have been completed, in the order in which the company 
shal] be required to transport the same, after it shall have been 
deposited conveniently to the said railroad, so that equal and 
impartial justice shall be done to all the owners of produce or 
other commodities in the transportation thereof by the com- 
pany; Provided, That the owners of the produce or other com- 
modities required to be transported by said company on the 
said railroad, shall pay or tender to the said company at their 
depot, the toll due on such produce or other commodities under 
this act; and it shall be lawful for the president and directors 
of the. said company, and they are hereby authorized, to erect 
on such section or sections a depot or depots, and they shall be 
entitled to demand and receive a sum not exceeding twelve and 
a half cents per ton, on two thousand pounds per mile, for 
transporting produce or other commodities thereon, and for 
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each passenger, a sum not exceeding eight cents per mile, until 
the net profits received shall amount to a sum equal to the cap- 
ital stock expended, with fifteen per cent. per annum interest 
thereon from the time the money was advanced by the stock- 
holders, until received back iu the nett profits; but when the nett 
profits received as aforesaid by the tolls aforesaid shall have 
amounted to a sum equal to the capital stock expended as afore- 
said, with fifteen per cent. per annum interest thercon as afore- 
said, then the toll which the said president and directors shall 
be entitled to demand and receive for the transportation of 
produce or other commodities on the said railroad, shall be fixed 
and regulated from time to time, by the president and direct- 
ors oc said company, so as to make them sufficient in their esti- 
mation to yield a nett profit equal to fifteen per cent. per annum 
on the capital stock expended in making and completing the 
said railroad, over and above what may be necessary ‘or the 
repairs and renewal of the same. The president and directors 
of said company shall, at the end of each year, report to the 
Legislature a statement shewing the whole amount of capital 
stock expended in this State in the construction of the said 
railroad, the amount of tolls received each year, expenses and 
charges incurred during each year, and the nett annual profit 
or loss on the capital expended. 

“Sec. 24. It shall not be lawful for any other company, or per- 
son or persons whatsoever, to travel upon or use the road of said 
company, or to transport persons or property of any description 
along the said road, without the license or permission of the 
president and directors of said company; and nothing herein 
contained shall be so construed to prevent said company from 
making contract, for the transportation of the mail upon such 
terms as may be agreed on between said company and the agents 
of the United States, or to oblige them to carry the mail as 
common freight.” 


An Act to incorporate the stockholders of the Lynchburg 
and Tennessee Railroad Company, and to authorize them, or 
the James River and Kanawha Company, to construct a rail- 
road from Lynchburg to Richmond. Passed by the General 
Assembly of Virginia, March 11th, 1836. See Acts of Vir- 
ginia, 1835-6, page 89: 
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“45. Upon the railroad hereby authorized, the company shall 
have the exclusive right of transportation. They shall at all times 
furnish and keep in good repair the necessary carriages and other 
requisites for the safe and convenient transportation of persons 
and property; and it shall be their duty, at all times, upon the 
payment or tender of the tolls hereby allowed, to transport to 
any convenient place of delivery on the road, which the owner 
of the goods may indicate, and there to deliver all articles which 
shall be delivered to them for transportation, or offered to them 
in proper condition to be transported, at some place on the road 
convenient for the reception thereof. They shall give no undue 
preference in transportation to the property of one person over 
that of another, but as far as practicable, shall carry each in the 
order of.time in which it shall be delivered or offered for trans- 
portation, with the tolls paid or tendered. If the company or 
any of its officers or agents, shall fail to receive, transport, or 
deliver in due time, any property so offered or delivered to 
them for transportation, they shall forfeit and pay to the party 
injured double the amount of the lawful tolls paid or tendered, 
and shall, moreover, be liable to an action on the case, in which 
full damages and double costs shall be recovered. The com- 
pany shall be liable, as common carriers, for any loss or injury 
happening to goods in their possession, or in possession of their 
agents for transportation. 

“46. The company may demand and receive for trans- 
portation upon their railroad such tolls as they may assess: 
Provided, however, That the tolls for transportation of persons 
do not exceed eight cents per mile for each person; that the 
tolls for the transportation of property other than the mail, do 
not exceed an average of ten cents per ton of two thousand two 
hundred and forty pounds per mile; that the tolls upon luiaber, 
salt, Indian corn, wheat, rye, and other grain and grass seed, 
upon flour, corn meal and other meal, upon hemp, flax, cotton, 
tobacco, and all agricultural productions, shall not exceed ten 
cents per ton per mile; that the tolls on coal shall not exceed 
seven and an half cents per ton per mile, and the tolls on gyp- 
sum shall not exceed five cents per ton per mile. The tolls 
hereby allowed shall be in full for all transportation on the 
railroad, and no other compensation shall be demanded or 
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received by the company, except for the transportation of the 
mails, for which such compensation may be received as may be 
agreed on. Tolls may be demanded and received as soon as 
any part of the railroad shall be completed, and shall be pro- 
vided with the necessary carriages and other requisites for safe 
and convenient transportation. The company may also receive 
reasonable compensation for the storage, weighing, and delivery 
of merchandise, produce and other commodities entrusted to 
them to be stored in the warehouses or depots; Provided, That 
such compensation shall not exceed the ordinary warehouse 
rates of the market town in which, or nearest to which, the 
goods so entrusted to them shall be stored.”’ 


An Act incorporating the stockholders of the Richmond and 
Petersburg Railroad Company. Passed by the General As: 
sembly of Virginia, March 14th, 1836. See Acts of Virginia, 
1835-6, page 746: | 

“23. Upon the railroad hereby authorized, the company shall 
have the exclusive right of transportation. When it is completed, 
they shall at all times furnish and keep in good repair, the nee- 
essary carriages and other requisites for the safe and convenient 
transportation of persons and property; and it shall be their 
duty at all times, upon the payment or tender of the tolls 
hereby allowed them, to transport to any convenient place of 
delivery on the road, which the owner of the goods may indi- 
cate, and there to deliver all articles which shall be delivered to 
them for transportation, or offered to them in proper condition 
to be transported, at some place on the road convenient for the 
reception thereof. They shall give no undue preference in 
transportation to the property of one person over that of 
another, but as far as practicable, shall carry each in the 
order of time in which it shall be delivered or offered for trans- 
portation, with the tolls paid or tendered. If the company, or 
any of its officers or agents, shall fail to receive, transport, or 
deliver in due time, any property so offered or delivered to 
them for transportation, or shall fail to take up or set down 
any passenger or passengers at such convenient point as he or 
they may desire, upon the payment or tender of the passage 
money hereby allowed, they shall forfeit and pay to the party 
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so injured, double the amount of the lawful tolls paid or ten- 
dered, and shall moreover be liable to an action on the ease, in 
which full damages and double costs shall be recovered. 

“ 24. So soon as any portion of the railroad hereby au- 
thorized, may be in readiness for transportation, it shall be 
lawful for the said president and directors to transport by their 
officers and agents, or by contractors under them, persons and 
property on the same; and they shall have power to charge for 
the transportation of persons, goods, produce, merchandise and 
other articles, and for the transportation of the mail, any sum 
not exceeding the following rates, viz.: On persons, not ex- 
ceeding eight cents per mile for each person, unless the dis- 
tance which any person be transported be less than ten miles, 
in which case the president and directors may be entitled to 
make an extra charge of fifty cents for taking up and putting 
down each person so transported; for the transportation of 
goods, produce, merchandise and other articles, not exceeding 
an average of ten cents per ton per mile; and for the transpor- 
tation of the mail, such sum as they may agree for; and the 
said president and directors shall be furthermore entitled to 
demand and receive for the wharfage, weighing, storage and 
delivery of produce and other commodities at their depots and 
warehouses, rates not exceeding the ordinary warehouse rates 
charged in the city of Richmond and town of Petersburg.” 


An Act incorporating the Chesterfield and James River Canal 
Railroad Company. Passed by the General Assembly of Vir- 
ginia, March 22d, 1836. See Acts of Virginia, 1835-6, page 
157: 

“19. Upon the railroad hereby authorized, the company shall 
have the exclusive right of transportation. When it is in readi- 
ness for transportation throughout its whole length, the com- 
pany shall at all times furnish and keep in good repair the nec- 
essary carriages and other requisites for the safe and convenient 
transportation of coal; and it shall be their duty at all times, 
upon the payment or tender of the tolls hereby allowed, to 
transport to any convenient place of delivery on the road which 
the owner of the coal may indicate, and there to deliver all 
coal which shall be delivered to them for transportation, or 


— 


offered to them in proper condition to be transported, at some 
place on the road convenient for the reception thereof. They 
shall give no undue preference in transportation to the coal of 
one person over that of another, but, as far as practicable, shall 
carry each in the order of time in which it shall be delivered 
or offered for transportation, with the tolls paid or tendered. 
If the company, or any of its officers or agents, shall fail to 
transport or deliver in due time any coal so offered or delivered 
to them for transportation, the company shall forfeit and pay 
to the party injured double the amount of the lawful tolls paid 
or tendered, and shall moreover be liable to an action on the 
“ase, in which full damages and double costs shall be recoy- 
ered. | 

“20. The said company shall be entitled to demand and 
receive for the transportation of coal on their said railroad, a 
compensation or toll not exceeding two cents per bushel of five 
pecks, until the nett profits received thereon shall amount to a 
sum equal to the capital stock expended, with six per centum 
per annum interest thereon from the time the money was ad- 
vanced by the stockholders until received back in nett profits. 
But when the nett profits so received shall have amounted to a 
sum equal to the capital stock expended as aforesaid, with 
interest as aforesaid, then the tolls of the company shall be 
fixed and regulated from time to time by the Board of Public 
Works, so as to make them sufficient, in their estimation, to 
yield a nett profit equal to six per centum per annum on the 
‘apital stock expended in making said railroad, over and above 
what may be necessary for the renewal and repairs of the same. 
And the president and directors of the said company shall 
make an annual report to the Board of Public Works, shewing 
the whole amount of capital stock expended in the construe- 
tion of the railroad; the amount of tolls received during each 
preceding year, the expenses and charges incurred during each 
year, and the nett annual profit or loss on the capital expended.” 


An Act incorporating the stockholders of the Smithfield Rail- 
road Company. Passed by the General Assembly of Virginia, 
March 22d, 1836. See Acts of Virginia, 1835-6, page 194: 
“15. Upon the railroad hereby authorized, the company shall 


have the exclusive right of transportation. When it is completed, 
they shall at all times furnish and keep in good repair, the nec- 
essary carriages and other requisites for the safe and convenient 
transportation of persons and property; and it shall be their 
duty at all times, upon the payment or tender of the tolls hereby 
allowed, to transport to any convenient place of delivery on the 
road which the owner of the goods may indicate, and there to 
deliver all articles which shall be delivered to them for trans- 
portation, or offered to them in proper condition to be trans- 
ported, at some place on the road convenient for the reception 
thereof. They shall give no undue preference in transportation 
to the property of one person over that of another, but as far as 
practicable shall carry each in the order of time in which it shall 
be delivered or offered for transportation, with the tolls paid or 
tendered. If the company, or any of its officers or agents, shall 
fail to receive, transport, or deliver in due time, any property so 
offered or delivered to them for transportation, or shall fail to 
take up or set down any passenger or passengers at such point 
as he or they may desire, upon the payment or tender of the 
passage money hereby allowed, they shall forfeit and pay to the 
party injured double the amount of the lawful tolls paid or 
tendered, and shall moreover be liable to an action on the case, 
in which full damages and double costs shall be recovered. 

“16. So soon as any portion of the said railroad shall be 
in readiness for transportation, it shall be lawful for the said 
president and directors to transport by their officers and agents, 
or by contractors under them, persons and property on the 
same; and they shall have power to charge for the transporta- 
tion of persons, goods, produce, merchandise and other articles, 
and for the transportation of the mail, any sum not exceeding 
the following rates, to-wit: On persons, not exceeding eight 
cents per mile for each person; on goods, produce, merchandise 
and other articles, not exceeding an average of ten cents per ton 
per mile; and for the transportation of the mail, such sum as 
they may agree for. And the said president and directors shall 
be furthermore entitled to demand and receive for the weigh- 
ing, storage, and delivery of produce and other commodities at 
their depots and warehouses, rates not exceeding the ordinary 
rates charged in the town of Winchester.”’ 
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An Act incorporating the Glen Leonard Railroad Company. 
Passed by the General Assembly of Virginia, March 22d, 1836. 
See Acts of Virginia, 1835-6, page 198: 

“26. Upon the railroad hereby authorized, the company shall 
have the exclusive right of transportation. When it is completed, 
they shall at all times furnish and keep in good repair the nec- 
essary carriages and other requisites for the safe and convenient 
transportation of persons and property; and it shall be their 
duty at all times, upon the payment or tender of the tolls 
hereby allowed, to transport to any convenient place of deliv- 
ery on the road which the owner of the goods may indicate, 
and there to deliver all articles which shall be delivered to them 
for transportation, or offered to them in proper condition to be 
transported, at some place on the road convenient for the recep- 
tion thereof. They shall give no undue preference in transpor- 
tation to the property of one person over that of another, but, 
as far as practicable, shall carry each in the order of time in 
which it shall be delivered or offered for transportation, with 
the tolls paid or tendered. If the company, or any of its offi- 
cers or agents, shall fail to receive, transport, or deliver in due 
time avy property so offered or delivered to them for transpor- 
tation, or shall fail to take up or set down any passenger or 
passengers at such point as he or they may desire, upon the 
payment or tender of the passage-money hereby allowed, they 
shall forfeit and pay to the party injured double the amount of 
the lawful tolls paid or tendered, and shall moreover be liable 
to an action on the case, in which full damages and double 
costs shall be recovered. 

“27. So soon as any portion of the said railroad shall be in 
readiness for transportation, it shall be lawful for the president 
and directors to transport, by their officers and agents, or by 
contractors under them, persons and property on the same; and 
they shall have power to charge for the transportation of per- 
sons, goods, produce, merchandise, timber, lumber, and other 
articles, and for the transportation of the mail, any sum not 
exceeding the following rates, to wit: On persons, not exceed- 
ing eight cents per mile for each person, unless the distance which 
any person be transported be less than ten miles, in which 
case, the president and directors may be entitled to make an 
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extra charge of fifty cents for taking up and setting down each 
person so transported; for the transportation of the mail, such 
sum as they may agree for; for the transportation of all arti- 
cles, except timber or lumber, not exceeding an average of ten 
cents per ton per mile; and for the transportation of timber or 
lumber, such tolls as the president and directors shall from 
time to time prescribe.” 


An Act incorporating the stockholders of the Eastern Shore 
Railroad Company. Passed by the General Assembly of Vir- 
ginia, March 22d, 1836. Acts of 1835-6, page 130: 

“25. Upon the railroad hereby authorized, the company shall 
have the exclusive right of transportation. When it is completed, 
they shall at all times furnish and keep in good repair the nec- 
essary carriages aud other requisites for the safe and convenient 
transportation of persons and property; and it shall be their 
duty at all times, upon the payment or tender of the tolls 
hereby allowed, to transport to any convenient place of delivery 
on the road which the owner of the goods may indicate, and 
there to deliver all articles which shall be delivered to them for 
transportation, or offered to them in proper condition to be 
transported, at some place on the road convenient for the recep- 
tion thereof. They shall give no undue preference in transpor- 
tation to the property of one person over that of another, but, 
as far as practicable, shall carry each in the order of time in 
which it shall be delivered or offered for transportation, with 
the tolls paid or tendered. If the company, or any of its offi- 
cers or agents, shall fail to receive, transport, or deliver in due 
time any property so offered or delivered to them for transpor- 
tation, or shall fail to take up or set down any passenger or pas- 
sengers at such point as he or they may desire, upon the pay- 
ment or tender of the passage money hereby allowed, they shall 
forfeit and pay to the party injured double the amount of the 
lawful tolls paid or tendered, and shall moreover be liable to an 
action on the case, in which full damages and double costs shall 
be recovered. 

26. So soon as any portion of said railroad shall be in readi- 
ness for transportation, it shall be lawful for the said president 
and directors to transport, by their officers and agents, or by 
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contractors under them, persons and property on the same; and 
they shall have power to charge for the transportation of per- 
sons, goods, produce, merchandise and other articles, and for 
the transportation of the mail, any sum not exceeding the fol- 
lowing rates, to wit: On persons, not exceeding eight cents per 
mile for each person, unless the distance which any person be 
transported be less than ten miles, in which case the president 
and directors may make an extra charge of fifty cents for tak- 
ing up and putting down each person so transported; for the 
transportation of goods, produce, merchandise and other arti- 
cles, not exceeding an average of ten cents per ton per mile, 
and for the transportation of the mail, such sum as they may 
agree for. And the president and directors shall be further- 
more entitled to demand and receive, for the weighing, storage, 
and delivery of produce and other commodities at their depots 
and warehouses, rates not exceeding the ordinary warehouse - 
rates charged in the city of Philadelphia.” 


An Act to incorporate the Metropolitan Railroad Company. 
Passed by the General Assembly of South Carolina, December 
19th, 1838. Statutes of South Carolina, Volume VIII., page 
470: 

“Sec. XXII. Upon the road hereby authorized, the company 
shall have the exclusive right of transportation; when it is com- 
pleted they shall, at all times, furnish and keep in good repair 
the necessary carriages and other requisites for the safe and 
convenient transportation of persons and property; and it shall 
be their duty, at all times, upon the payment or tender of the 
tolls hereby allowed, to transport to any depot on the road 
which the owner of the goods may indicate, and there to de- 
liver, all articles which may be delivered to them for transpor- 
tation, or offered to them in proper condition to be trans- 
ported.” 

“Sec. XXIV. So soon as any portion of the railroad hereby 
authorized may be in readiness for transportation, it shall be 
lawful for the said president and directors to transport, by their 
officers or agents, or by contractors under them, persons and 
property on the same; and they shall have power to charge for 
the transportation of persons, goods, produce, merchandise 
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and other articles, and for the transportation of the mail, any 
sum not exceeding the following rates: On persons, not ex- 
ceeding seven and one-half cents per mile for each person, 
unless the distance which any person may be transported be 
Jess than ten miles, in which case the president and directors may 
be entitled to make an extra charge of fifty cents for taking up 
and putting down each person so transported ; for the transporta- 
tion of goods, produce, merchandise, and other articles, not ex- 
ceeding fifty cents per hundred pounds on heavy articles, and 
ten cents per cubic foot on articles of measurement, for every 
hundred miles; and for the transportation of the mails, such 
sums as they may agree for.”’ 


CHAPTER IV. 


In this charter of the Georgia Railroad Company, and in all 
of the other charters referred to above, the exclusive right of 
transportation, and the right to charge for transportation were 
both given in the original charters of the companies. But in the 
charters referred to in this chapter, the railroads were originally 
declared to be public highways, open to all persons upon payment 
of tolls, and the exclusive right of transportation was not given 
to the companies until sometime afterward when the charters 
were amended. 


“An Act to authorize the New Castle and French Town Turn- 
pike Company, heretofore incorporated by the name of the 
President, Managers, and Company of the New Castle and 
French Town Turnpike, to make a railroad from the place 
called and known by the name of Clark’s Corner, in the County 
of New Castle, in this State, as far asthe Maryland line, in a di- 
rection towards French Town, on Elk River.” Passed by the 
Legislature of Delaware, february 7th, 1829. See Laws of Del- 
aware, 1827-9, page 323: 

“Sxc. 6. And be it enacted, That the said directors may pro- 
cure and use on any railroad which shall be constructed by 
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them in virtue of this act, all machines, wagons, carriages and 
other vehicles, which they may deem proper, or necessary for 
the purposes of transportation on said road, and they shall have 
power to charge and receive as tolls for using the said railroad, 
not exceeding three cents per ton per mile, for the transporta- 
tion of passéngers, not more than twenty-five cents each, for the 
whole distance, including customary baggage, not exceeding one 
hundred pounds weight for each; for transporting the whole 
distance any trunk, box, bale, basket or package, not being the 
baggage or part of the baggage of a passenger, and not exceed- 
ing one hundred pounds weight, twelve and a half cents; and 
it shall not be lawful for any other company or any person or 
persons whatsoever, to travel Qpon or use any part of the said 
railroad, or to transport persons or property of any description 
thereon, without the payment of the tolls by this section re-: 
quired, and using appropriate and suitable carriages for travel- 
ing and passing on said railroad; Provided, however, and be it 
enacted, That this section shall not be so construed as to prevent all 
or any persons or comptinies from making or procuring all machines, 
wagons, carriages and other vehicles proper or necessary for the 
purposes of transportation on said railroad.” 


The act last mentioned was amended by an act passed by 
the Legislature of Delaware, January 16th, 1830. See Laws of 
Delaware, 1830-3, page 7. The amendment was entitled, “A 
Supplement to the act entitled, ‘ An Act to authorize the New 
Castle and French Town Turnpike Company, heretofore incor- 
porated by the name of the president, managers and company 
of the New Castle and French Town Turnpike, to make a rail- 
road from the place called and known by the name of Clark’s 
Corner, in the County of New Castle, in this State, as far as 
the Maryland line, in a direction toward French Town, on Elk 
River.’ ”’ 

“Sec. 2. And be it further enacted, That the directors of 
the said New Castle and French Town Turnpike and Railroad 
Company, may procure and use on any railroad which shall be 
constructed by them in virtue of the act, to which is a supple- 
ment, all machines, wagons, carriages, and other vehicles which 
they may deem proper or necessary for the purposes of trans- 
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portation on the said road; and they shall have power to 
charge and receive as tolls for using the said road, not exceed- 
ing three cents per ton per mile; for the transportatign of passen- 
gers, not more than five cents per mile, including customary 
baggage, not exceeding one hundred pounds weight for each; 
for transporting the whole distance, any trunk, box, bale, 
basket or package, not being the baggage or part of the 
baggage of a passenger, and not exceeding one hundred pounds 
weight, twelve and one-half cents; and it shall not be lawful for 
any other company, or any person, or persons whatever, to travel 
upon, or use any part of the said railroad, or to transport persons 
or property of any description thereon, without the license or per- 
mission of the said directors.” 


An Act to incorporate the Philipsburg and Juniata Railroad 
Company. Passed by the General Assembly of Pennsylvania. 
Approved March 16th, i830. See Acts of Pennsylvania, 1829- 
30, page 90: 

“Src. 20. And be it further enacted by the authority aforesaid, 
That on the completion of the said railroad, the same shall be 
esteemed a public highway, free for the transportation of all commod- 
ities, and the said company may charge and receive tolls, and 
for freights, on and for the transportation of goods, wares, and 
merchandise, at the following rates—that is to say, on each ton 
of coal, two cents per mile; on each ton of charcoal, four cents 
per mile; on each ton of iron ore, salt, gypsum, and lime, two 
cents per mile; on brick, per thousand, on lumber, squared 
and round, per one hundred feet, solid, two cents per mile; on 
boards, planks, scantling, or other sawed stuff reduced to inch 
stuff, two cents per one thousand feet per mile; on shingles per 
thousand, one cent per mile; on staves and heading for pipes 
and hogsheads per mile, two cents per thousand, and staves and 
heading for barrels and other vessels of less size, one cent per 
mile per thousand; on each ton of pig metal, three cents per 
mile; on all other articles not enumerated, four cents per ton 
per mile; on all single and detached articles weighing less than 
a ton, it shall be lawful to charge and receive on the transports 
thereof an advance of twenty per centum on the rates as above 
established ; Provided, That whenever the aforesaid tolls shall 
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exceed fifteen per centum on the capital expended, they shall 
be so reduced as not to exceed that amount; Provided also, That 
every person or persons using the said road shall only use those 
carriages and wagons and conveyances which shall be adapted 
thereto, which said carriages, wagons, and conveyances to be 
used thereon for the transportation of persons or commodities 
shall be prescribed by the said company.” 


An Act to amend an act, entitled “An act to incorporate the 
Philipsburg “and Juniata Railroad Company. Passed by the 
General Assembly of Pennsylvania. Approved April 10th, 1834. 
See Acts of Pennsylvania, 1834, page 264: 

“Szc. 3. As soon es the said president and managers shall 
have provided the necessary machines, wagons, vehicles, and 
carriages for the, purposes of transportation, it shall not be law- 
ful, for any individual, to place on the said railroad any other ma- 
chines, wagons, vehicles or carriages, or to transport in the same, 
except by virtue of a license from the said president and managers 
and their authorized agents, who shall be entitled to grant the 
privilege of transporting on their railroad, on such terms and 
conditions and under such regulations as may seem to them 
proper.” 


CHAPTER V. 


The charter of the Georgia Railroad Company enacts that 
said company shall have the exclusive right of transportation, 
“ »rovided”’ that the charge for transportation does not exceed 
certain rates. 


In the charters referred to in this chapter, the companies are 
given the exclusive right of transportation, “and” the right to 
charge for transportation, not exceeding certain rates. It is 
manifest that the word “ provided,” as used in the charter of the 
Georgia Railroad Company, was used in the same sense as the 
word “and” was used in the charters referred to in this chapter. 
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An Act to incorporate certain societies; and for other pur- 
poses. Passed by the General Assembly of the State of South 
Carolina, December 17th, 1831. Statutes of South Carolina, 
Vol. VILL, pages 373 and 374: 

“See. XII. John McLean, of the town of Columbia, is hereby 
vested with the exclusive right, for tweuty-one years, to con- 
struct a railroad from the Columbia bridge, along the public 
streets, to any part of the town of Columbia; and when the 
same or any part thereof is finished, with exclusive right to trans- 
port thereon, from and to any part of said road, any article of 
merchandise, trade, or produce; ANnp to charge for transportation, 
not exceeding eight cents for a bale of cotton, eight cents for a 
sack of salt, fifty cents for a hogshead, eight cents for a barrel, 
and for all other articles not exceeding two and a half cents per 
hundred pounds; Provided, The said John McLean, or those 
who hold under him, in the construction and continuance of 
such road, shall not obstruct nor in anywise hinder the free pas- 
sage of the streets of said town, nor use any locomotive engine 
upon such road; And provided, also, The said work shall be 
commenced within six months, and completed within two years 
after the passing of this act. 

“Seo. XIII. William Lang, Thomas Lang, and John Boykin, 
sen., proprietors of the Camden Boat Lunding, are hereby in- 
vested with the exclusive privilege, for twenty-one years after 
its completion, to construct a railroad from the Camden boat 
landing to any part of the town of Camden, along the public 
highway and the streets of the said town; and when the same, 
or any part thereof, is finished, with exclusive right to transport 
thereon, from and to any part of said road, any article of mer- 
chandise, trade or produce, AnD to charge for transportation, not 
exceeding ten cents for a bale of cotton, eight cents for a sack 
of salt, fifty cents for a hogshead, ten vents for each barrel, and 
for all other articles not exceeding three cents per hundred 
pounds; Provided, The said William Lang, Thomas Lang, and 
John Boykin, sen., or those who hold under them, in the con- 
struction and continuance of said road, shall not obstruct, nor 
in anywise hinder, the free passage of the streets of said town; 
and also, that said work shall be commenced within twelve 
months, and completed within three years after the passage of 


this act.” 
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An Act to incorporate the Western Railroad Company. 
Passed by the General Assembly of Georgia. Approved De- 
cember 26th, 1835. See Prince’s Digest, Laws of Georgia to 
1837, page 546: 

“Src. X. The said Western Railroad Company shall have the 
sole and exclusive right of transportation and conveyance of persons, 
produce, merchandise, and all other things over and along said 
railroad, to be by them constructed, as long as they shall see fit 
to exercise such sole and exclusive right. And the said com- 
pany, in the exercise of their right of carriage and transporta- 
tion, shall be regarded us common carriers, and be liable as such ; 
AND said company shall be authorized to fix, by by-laws, the charges 
and rates of transportation and carriage on said railroad; Pro- 
vided, Said rates shall not exceed the sum of three-fourth of a 
cent per mile for every hundred pounds on heavy articles, and 
four cents per cubic foot for every twenty-five miles on other 
articles, and five cents per mile for every passenger. And said 
railroad company shall be authorized to make all by-laws and 
regulations touching said road and the uses and the business 
thereof, which may be deemed expedient; Provided, The same 
be not repugnant to the provisions of this charter, nor to the 
laws and Constitution of this State or of the United States.” 


An Act to authorize the formation of the Charleston, George- 
town and All-Saints Railroad Company. Passed by the Gen- 
eral Assembly of South Carolina, December 19th, 1838. See 
Statutes of South Carolina, Vol. VIII., page 477: 

“Seo. XIII. And be it further enacted, That the said com- 
pany shall, at all times, have the exclusive right of conveyance or 
transportation of persons, merchandise, and produce, over the 
railroad to be by them constructed, while they see fit to exer- 
cise the exclusive right; AND the said company are hereby author- 
ized to fix and determine upon such rates of charge for the transpor- 
tation of persons, merchandise, and produce, as to them shall seem 
necessary and proper to secure a reasonable and adequate return 
upon the capital invested ; Provided, That the average annual 
yield on such capital, after all expenses are paid, shall not ex- 
ceed ten per centum. The said company may, when they see 
fit, let or farm out all, or any part of their exclusive right of 
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transportation of persons, merchandise, and produce, with their 
privileges, to any individual or individuals, or other company, 
and for such terms as may be agreed upon; subject, always, to 
the proviso contained in this section, in relation to the rates of 
charge. Aud the said company, in the exercise of their right 
of conveyance and transportation of persons, or property, and 
the persons so taking trom the company the right of convey- 
ance or transportation, so far as they act in the same, shall be 
regarded as common carriers. And the said company may use 
or employ any section of their proposed railroad, before the 
whole shall be completed. which may afford public accommoda- 
tion for the conveyance of persons, produce, or merchandise ; 
and the said company shall have power to take, at the store- 
houses they may establish or annex to the said railroad, all 
goods, wares, merchandise, and produce, intended for transpor- 
tation or conveyance, prescribe the rules of priority, and charge 
such reasonable prices and compensation for storage and labor, 
as they may, by regulations, establish, which regulations they 
shall publish, or as may be agreed upon with the owners.” 


An Act to incorporate the Greeneville and Frenchbroad Rail- 
road Company. Passed by the General Assembly of Tennessee, 
November 30th, 1853. See Acts of Tennessee, 1853-4, page 705: 

“Seo. 12. Be it further enacted, That said company shall, at 
all times, have the exclusive right of conveyance or transportation 
of persons, merchandise and produce over the railroad to be by 
them constructed, while they see fit to exercise such right; AND 
said company are hereby authorized to fix and determine the rates of 
charge for the transportation of persons, merchandise and produce, 
so as to secure a reasonable and adequate return upon their 
capital invested, not to exceed the average annual yield on such 
capital, after paying all expenses of twenty per centum. The 
said company may, at their discretion, let or farm out all orany 
part of their exclusive right of transportation of persons, mer- 
chandise and produce, with their privileges to any individual or 
individuals, or other company, and for such terms as may be 
agreed upon, subject, always, to the provision contained in this 
section in relation to the rates of charge; and the said company, 
in the exercise of their right of conveyance and transportation 
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of persons or property, and the persons so taking from the 
company the right of conveyance or transportation, so far as 
they act on the same, shall be regarded as common carriers; 
and the said company may use or employ any section of their 
proposed road, before the whole shall be completed, which may 
afford public accommodation for the conveyance of persons, 
merchandise and produce; and the said company shall have 
power to take at the storehouses they may establish or annex to 
the said railroad, all goods, wares, merchandise and produce in- 
tended for transportation or conveyance, prescribe the rules of 
priority, and charge such reasonable prices and compensation 
for services and storage, as they, by public regulations, estab- 
lish, or as may be agreed upon with the owners.” 

“Src. 13. Be it further enacted, That whenever the said com- 
pany shall see fit to farm out as aforesaid, to any person or per- 
sons, or body corporate, any part of their exclusive right of con- 
veyance and transportation, or shall deem it expedient to open 
said railroad or any part thereof, to: public use, they shall and 
may adopt and enforce all necessary rules and regulations; pre- 
scribe the construction and size, or burthen of all carriages and 
vehicles, and the materials of which they shall be made, that 
shall be used on said road, and the locomotive power that shall 
be applied to or used with them.” 


Respectfully submitted, 
ED. BAXTER, 
Of Counsel for Plaintiff in Error. 
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BRIEF 


ON MOTION TO DISMISS. 


PART L. 


STATEMENT OF Facts Re.atine to Sarp Morton. 


Section 1. The plaintiff in error, the Georgia Railroad and 
Banking Company, was incorporated by an act of the Legis- 
lature of Georgia in 1833. The twelfth section of the charter 
provides that said company “shall at all times have the ex- 
clusive right of transportation, or conveyance, of persons, mer- 
chandise and produce, over the railroad, and railroads, to be by 
them constructed, while they see fit to exercise the exclusive 
right: Provided, That the charge of transportation or convey- 
ance shall not exceed fifty cents per hundred pounds on heavy 
articles, and ten cents per cubic foot on articles of measure- 
ment, for every one hundred miles, and five cents per mile for 
every passenger: Provided always, That the said company may, 
when they see fit, rent, or farm out, all or any part of their said 
exclusive right of transportation or conveyance of persons, on 
the railroad, or railroads, with the privilege to any individual, 
or individuals, or other company, and for such term! as may be 
agreed upon, subject to the rates above mentioned.” 


Transcript, top page 22. 


Sze. 2. On May 7th, 1881, said company “ rented and farmed 
out” to Wm. M. Wadley and his assigns, for the term of 
ninety-nine years, “all its privileges, general and exclusive, of 
transporting persons, merchandise, produce, and every kind of 
property whatsoever, which is, or may become the subject of 


hs ye 


railroad transportation over the lines of railroad owned or con- 
trolled (by said company), to the full extent that (said company) 
has and enjoys, or is now entitled to have and enjoy, or may 
hereafter acquire the right to have and enjoy, such privileges, 
and subject to all the obligations and duties imposed by its 
charter, in this behalf, upon (said company).”’ 


Said company “also rented and farmed out” to (said Wadley), 
for the aforesaid term of ninety-nine years, ‘‘as the means of full 
enjoyment of the privileges hereinbefore rented and farmed 
out,” all the railroads and branches belonging to said company, 
together with -the rights of way, road-beds, depots, stations, 
warehouses, elevators, work-shops, wells, cisterns, water tanks, 
and other appurtenances of said railroad and branches. 


Transcript, top page 25. 


The said Wadley agreed to pay said company $600,000 per 
annum during said term of ninety-nine years; and to pay all 
taxes on the property and franchises farmed out. 


Transcript, top page 27. 


It was agreed that said Wadley should not have the right to 
do, or omit any thing, which would furnish a ground for for- 
feiture of the charter of said compavy; and that said company 
should have the right to enter upon, and resume possession of 
all its property, for the breach of any of the covenants or agree- 
ments in the contract between them. 


Transcript, top page 29. 


Szo. 3. The Legislature of Georgia passed an act, approved 
October 14th, 1879, entitled “An Act to provide for the regula- 
tion of railroad freight and passenger tariffs in this State, to 
prevent unjust discrimination and extortion in the rates charged 
for transportation of passengers and freights, and to prohibit 
railroad companies, corporations, and lessees in this State, from 
charging other than just and reasonable rates, and to punish 
the same, and prescribe a mode of procedure, and rules of evi- 
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dence, in relation thereto; and to appoint commissioners, and 
to prescribe their powers and duties in relation to the same.” 


Transcript, top page 23. 


Section five of said act provides that said commissioners 
“shall make reasonable and just rates of freight and passenger 
tariffs, to be observed by all railroad companies doing business: in 
this State on the railroads thereof.” 


Section six of said act authorizes and requires said commis- 
sioners “to make for each of the railroad corporations doing 


business in this State, as soon as practicable, a schedule of just 
and reasonable rates of charges, tor the transportation of pas- 
sengers and freights and cars on each of said railroads; and said 
schedule shall, in suits brought against any such railroad corpo- 
rations, wherein is involved the charges of any such railroad 
corporations for transportation of any passenger, or freight or 
cars, Or unjust discrimination in relation thereto, be deemed 
and taken in all courts of this State, as sufficient evidence that 
the rates therein fixed, are just and reasonable rates of charges, 
for the transportation of passengers, and freights, and cars, 
upon the railroad; and said commissioners shall, from time to 
time, and as often as circumstances may require, change and re- 
vise said schedules.” 


Section nine of said act provides that “if any railroad company 
doing business in this State by its agents or employes, shall be 
guilty of a violation of the rules and regulations provided and 
prescribed by said commissioners, and if, after due motice of 
such violation given to the principal officer thereof, ample and 
full recompense for the wrong or injury done thereby to any 
person or corporation, as may be directed by said commission- 
ers, shall not be made within thirty days from the time of such 
notice, such company shall incur a penalty for each offense of 
not less than one thousand collars, nor more than five thousand 
dollars, to be fixed by the presiding judge;” which penalty is 
to be sued for by the State. 
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Section ten of said act provides that if any railroad company 
doing business in this State shall, in violation of any rule or 
regulation provided by the commissioners aforesaid, inflict any 
wrong or injury on any person, such person shall have a right 
of action and recovery for such wrong or injury, * * * 
and the damages to be recovered shall be the same as in actions 
between individuals, except that’in cases of willful violation of 
law, such railroad companies shall be liable to exemplary dam- 
ages. | 

See argument in chief of Jos. B. Cummins, pp. 33, 34. 


In pursuance of said act a board of commissioners was con- 
stituted, designated “The Railroad Commission,” and three of 
the defendants in error constitute said board. The said board 
have assumed, and still assume, to prescribe rates of freight, and 
passenger tariffs, less than the maximum of those prescribed in 
the twelfth section of the charter of the Georgia Railroad and 
Banking Company, and to make such rates binding upon said 
company. 


On October 27th, 1882, said board made and issued what is 
known as Circular No. 31, fixing certain rates of freight to be 
charged by said company on cotton, which rates are far below 
the maximum rates allowed by said charter. 


Transcript, top page 23-31. 


Sec. 4. On November 23d, 1882, said Georgia Railroad and 
Banking Company, and Wm. O. Wadley, executor of said Wm. 
M. Wadley, filed a bill in the Superior Court of Fulton County, 
Ga., against the defendants in error, insisting that said Act of 
October 14th, 1879, and said Cireular No. 31, issued | in pursuance 
of said act, were violative of Paragraph 1, Section 10, Article 
I. of the Constitution of the United States, which prohibits a 
State from passing any law impairing the obligations of a 
contract; it being contended that the twelfth section of the 
charter of said company contained a contract between the State 
of Georgia and said company, to the effect that said company 
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should have the right to charge any rates of freight and passen- 
ger tariffs not exceeding those limited in said twelfth section. 


The said Superior Court dismissed the bill; and its decree 
having been affirmed by the Supreme Court of the State, the 
Georgia Railroad and Banking Company alone prosecuted a 
writ of error to this Court; and without having a “summons 
and severance” as to Wm. O. Wadley, executor, or any equiv- 
alent proceeding. | 


At the October Term, 1887, of this Court, the defendants in 
error moved to dismiss the case, and the writ of error therein— 


1. Because the plaintiff in error, the Georgia Railroad and 
Banking Company, has no interest in the subject-matter of the suit; 
the said company having, before the bill was filed, leased, farmed 
out, and assigned all its rights of every kind, in and to the use 
of its railroad, and to the transportation and conveyance of pas- 
sengers, produce, and merchandise thereon, to Wm. M. Wadley, 
for a period of ninety-nine years. 


2. Because Wm. O. Wadley, executor, did not join in the writ of 
error, by which this case was brought to this Court; notwith- 
standing he was one of the complainants in the courts below, 
and is the only person interested in the rates of fare to be charged 
for the transportation and conveyance of passengers, produce, and 
merchandise on and over said railroad. 


PART LI. 


ARGUMENT ON THE Motion To DIsMIss. 


Sec. 5. It will be noticed that both grounds of the motion as- 
sume that the Georgia Railroad and Banking Company has no 
interest in the suit, because it has farmed out its rights of trans- 
portation, and its right to use its railroad, to Wm. M. Wadley 
for a period of ninety-nine years. 


As the contract of May 7th, 1881, between said company and 
said Wadley has been treated by all the parties as a valid tech- 
nical lease, the question arises as to whether the lessor company 
has retained such an interest in the franchises conferred by the 
charter, as to enable it to sue for a violation of them. 


It has been decided by this Court, that even where a railroad 
company is expressly authorized to lease its road, such lease 
does not discharge the company from its corporate liabilities. 


113 U. S., 424, C.& N. W. R. R. vs. Crane. 


The franchises of a corporation are conferred upon it, to en- 
able it to perform its corporate duties. 


17 How. (89), ¥. & M. R. R. vs. Winans. 
101 U.S., 84, Thomas vs. R. R. Co. 


If, then, the lease of a railroad does not discharge the lessor 
company from its corporate liabilities, and does not relieve it 
from the performance of its corporate duties, it follows, neces- 
sarily, that the lessor company must retain such an interest in, 
and control over, its corporate franchises, as will enable it to 
properly perform those duties. 


Notwithstanding the lease, the Georgia Railroad and Bank- 
ing Company remains bound to the public, to keep its road and 
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equipment in a safe and suitable condition, and to transport 
passengers aud freights over its road promptly, and at legal 
rates of charge; and if the company remains liable to perform 
those corporate duties, it nust continue to have such an interest 
in the franchise to charge for transportation, as will enable it to 
earn money enough from the road, to keep it in proper repair. 


Whether the company operates its road by its own officers, or 
through a lessee, it must have such an interest in its franchises, 
as will enable it to protect them from destruction. 


The Act of October 14th, 1879, direets that the rates estab- 
lished by the Railroad Commissioners shall “ be observed by the 
railroad companies ;”’ the commissioners are authorized to make 
rates “for each of the railroad corporations ahi the penalties im- 
posed in favor of the State, are imposed upon * railroad com- 
panies ;” and the suits authorized to be brought by individuals 
are to be brought against “railroad companies.” 


It would be a harsh doctrine to hold a lessor “railroad com- 
pany” liable to the suits and penalties provided for by said act, 
and yet deny to the company such an interest in its own fran- 
chises, as 18 necessary to enable the company to properly oper- 
ate its road. 


Sec. 6. “ Where an injury is of a permanent nature, and de- 
teriorates the marketable value of the property, so that if the landlord 
or reve rsioner was to sell if, if would fi teh less money in the market, 
there is a damage to the reversionary estate in respect of which 
the reversioner may maintain an action on the cease.” 


Addison on Torts, p. 278. 

Dicey on Parties, p. (340). 

Wood, Landlord and Tenant, p. 915, note 1. 

1 Dutch (N. J.) 263, 265, Tinsman vs. Railroad Company. 


“Tf any one interferes with his tenants so far as to disturb their 
enjoyment, and thereby causes a loss of rent, or other damage, 
the landlord may have an action.” 


Taylor, Landlord and Tenant, § 178. 
4 Dev. (N. U.), 478, 479, Olt vs. Griee. 
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“In contemplation of law the rent issues out of the land; 
and whatever impairs the productiveness of it, decreases the land- 
lord’s security; besides the market value of the reversion would be 
greatly lessened by an apparent injury which would permanently 
affect the property, or saddle the purchaser of the reversion 
with a lawsuit.” 


7 Watts & Serg., 14, Ripka vs. Sergeant. 


It is quite clear that if the State of Georgia should be allowed 
to reduce the rates of the plaintiff in error, below the maximum 
specified in the charter, and it should be understood in the com- 
munity, that the State has an arbitrary discretion in regard to 
fixing such rates, the company “could not sell its reversionary 
interest’ in the road, to-day, for any thing near what it would 
bring, if the right of the company to charge its charter rates 
should be sustained. 


It is equally clear that the reduction of said rates below the 
charter limit, is such “an interference with the company’s ten- 
ant, as to disturb his enjoyment of the property;” and it may 
be carried to a point where it will bankrupt the tenant, and 
“‘ cause a serious loss of rent” to the company. 


It is also clear that the right claimed by the State of Georgia 
to reduce the rates below the charter limit, “impairs the pro- 
ductiveness of the road, and decreases the company’s security.” 


The rental of $600,000 per annum will, in ninety-nine years, 
aggregate $59,400,000. The only security for the payment of 
this immense rental, provided for in the lease, is a collateral de- 
posit of $1,000,000 of United States bonds. 


With the exception of that deposit, and the personal respon- 
sibility of Wadley, the lessor company has ‘no security for the 
payment of the rental, except the future earnings of the road; 
and if the State can reduce those earnings at pleasure, the com- 
pany’s chances of collecting the rental in the future will be se- 
riously jeopardized. 
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Sec. 7. “ For encroachments under a claim of right, that is in- 
consistent with reversionary rights, the reversioner may have his 
action, though the immediate injury is merely nominal.” 


28 Penn. St., 184, Schnable vs. Koehler. : 


The landlord or reversioner can sue for any act of a perma- 
nent nature which “throws a doubt upon his title;” or which 
operates “in denial of his right.” 


Dicey on Parties, p. (340). 

Wood, Landlord and Tenant, p. 916, n. 2. 

28 Penn. St., 184, Schnable vs. Koehler. 

3 Car. and Pay. (617), Shadwell vs. Hutchinson. 


One reason for this rule is, that “as the reversioner is bound 
by lapse of time, when he is knowing of an encroachment upon 
a privilege belonging to the inheritance, it would be great injustice 
not to allow him to preserve his rights by maintaining an action 
during the continuance of the particular estate.” 


Angell, Water-courses, § 398. 

1 Bing., N. C. (555), Bower vs. Hill. 

5 C. B. (XN. S.), (511), (512), Metropolitan vs. Petch. 
11 Kast. (875), Daniel vs. North. 

7 Watts and Serg., 13, Ripka vs. Sergeant. 

Angell, Water-courses, § 234. 


Another reason is that the reversionér “‘ might have great dif- 
ficulty in proving his right, when he came into possession at the 
expiration of the lease.” 


Addison on Torts, pp. 140, 141. 

2 Barn. and Ad. (98), Shadwell vs. Hutchinson. 

5 C. B. (N. 8.), (512), (513), Metropolitan vs. Petch. 
1 Dutch (N. J.), 263, Tinsman vs. Railroad. 

3 Car. and Pay. (617), Shadwell vs. Hutehinson. 


And another reason is that an acquiescence by a reversioner, 
for a long period of time, in an encroachment upon his rever- 
sionary rights, would lead to an opinion on the part of the public 
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that he had no rights, or that he had abandoned them; the value of 
his reversionary interest would be lowered in public estimation, and 
pecuniary loss would follow. 


, - Addison on Torts, p. 141. 


It is evident that the claim asserted by the State of Georgia, 
to reduce the rates below the charter maximum, is “a claim of 
right, inconsistent with the reversionary rights” ot the com- 
pany; and if the company should stand by in silence for ninety- 
nine years, and allow the State to enforce its claim against the 
lessee, during all that time, the great laches, if not held to be 
an absolute bar, would be treated by the courts as a serious ob- 
jection to granting the company any relief. 


But what is of more practical, and immediate importance to 
the company, is, that the public would conclude, from a few 
years of acquiescence by the company, that it had conceded to 
the State the right to reduce the rates, and such an opinion, in 
the public mind, whether well founded or not, would seriously 
injure the company’s reversionary interest in the road. 


Sec. 8. “The reversioner may maintain an .action for any 
disturbance, which, without any further interference by the act of 
man, would, in the ordinary course of things, continue to be so, 
on the determination of the particular estate.” 

e 
Angell, Water-courses, § dog. 


Taylor, Landlord and Tenant, § 173. 


t 
“Though it may be possible thut an injurious act may be reme- 
died during the teri of the tenant, yet, if it is of a per- 
manent character, it is to be assumed that it will remain, unless 
something is done to-remedy it; and it is therefore treated as 


an injury to the reversion or inheritance.” 


Dicey on Parties, pp. (341), (342), (348). 

14 Kast. (490), (491), Queén’s College vs. Hallett. 
1 Dutch (N. J.), 262, Tinsman vs. R. R. Co. 
Addison, Torts, p. 67. . 
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The Act of October 14th, 1879, and Cireular No. 31, issued 
in pursuance thereof, are both permanent in form, as well as in 
substance; and they will, “in the ordinary course of things,” 
remain in force, until said act is repealed by the Legislature, or 
said circular is revoked by the Railroad Commission of Georgia. 


Unless there be some “further interference by the act of 
man ”’—as by the repeal of said statute, or by the revocation of 
said circular, the claim asserted by the State of Georgia to reduce 
the company’s rates below the charter maximum, will continue 
until the determination of the lease to Wadley 

I submit therefore, with great confidence, that the Georgia 
Railroad and Banking Company, has, notwithstanding the lease, 
such “an interest in the subj ct-matter of the suit,” as entitles 
it to maintain the bill filed in this case; and therefore that the 
first ground of the motion to dismiss is not tenable. 


Sec. 9. As to the second ground of said motion, viz., that 
“ William O. Wadley, executor, did not join in the writ of 
error.” 


I find it to be well settled that where a judgment or decree is 
joint, all the parties affected thereby must join in the writ of 
error, or appeal; or there must be “ a summons and severance,” 
or its equivalent. 


119 U. S., 163, Hanrick vs. Patrick 
108 VU. - 14, Feibelman vs. P iehiind et al. 
20 Wall., 156-7, Simpson vs. Greeley. 
12 Wall., 261, Germain rs. Et 
10 Wall., 417, Masterson vs. Herndon. 
6 Wall., 362, Massina vs. Cavazos. 
20 How., 289, Same vs. Same. 
16 Pet., 523, Todd vs. Daniels. 
12 Pet., 141, Wilson vs. Insurance Company. 
7 Pet., 402, Owings vs. Kincannon. 
11 W "hcuion: 415, Williams vs. Bank. 
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_ But I also find it to be equally well settled, that if the judg- 
ment or decree is juint only in form, and is severable in fact, and 
in law, either of the parties against whom it is rendered, may 
sue out a writ of error, or appeal, without joining the others, 
and without having a “summons and severance,” or its equiva- 
lent. 


119 U. S., 163-4, Hanrick vs. Patrick. 


The question then, in all. cases is, whether the particular 
judgment or decree, under consideration, is, ‘in fact and law,” 
joint or severable, whatever may be its mere form. 


It has been held that a judgment or decree is joint in “ fact 
and in law:” : 


(1) Where all the defendauts are directly or indirectly affected 
by the judgment or decree. 


20 Wall., 158, Simpson vs. Greeley. 


(2) Where each defendant. is interested in every part of the 
judgment or decree. 


20 Wall., 158, Simpson vs. Greeley. 


(3) Where a judgment or decree in ejectment is rendered 
against several defendants for the recovery of certain lands. 


20 Wall., 158, Simpson vs. Greeley. 
13 Wall., 187-8, Hampton vs. Rouse. 
10 Wall., 416, Masterson vs. Herndon. 


(4) Where persons sue as partners, and the judgment or de- 
cree is rendered against them. 
180 U. S., 14, Feibelman vs. Packard. 
(5) Where a joint judgment, upon a joint action, for money 
loaned, was rendered against several defendants. 


11 Wheat., 414, Williams vs. Bank. 
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(6) Where a joint decree was rendered against the widow 
and heirs of a deceased mortgagor, for the sale of mortgaged 
premises. 


12 Pet., 140-1, Wilson vs. Insurance Co. 


(7) Where a decree was rendered against several defendants, 
directing them to convey and release to the complainant, all 
their right, title, and interest in a certain tract of land. 


7 Pet., 402, Owings vs. Kinecannon. 


I regard the cases cited in paragraphs 3, 4, 5, 6, and 7 as mere 
illustrations of the general principle announced in paragraphs 
1 and 2; and I think they show, that in order to establish that 
“each defendant is interested in every part of a judgment or 
decree ;”’ or that “all the defendants are directly or indirectly 
affected by a judgment or decree;” it must appear that the , 
defendants’ interest is some such close and intimate connection, 
as that which exists between tenants in common, joint tenants, 
joint contractors, co-parceners, co-partners, ete.; and I have , 
been unable to find any application of the rule to any other 
than that class of interests. 


I think that no such interest or connection existed between 
Wadley and the Georgia Railroad and Banking Co., as will be 
found in the cases cited above in paragraphs 1 to 7, inclusive. 


On the other hand, it has been held that a judgment or decree 
is ** severable in fact and in law:” 


(a) Where only one of several defendants is affected by the 
judgment or decree. 


20 Wall., 157, Simpson vs. Greeley. 
(6) Where a joint and several judgment, was rendered against 


A and B, and judgments were rendered against C and D sever- 
ally, in the came entry. 


6 Pet., 172, Cox vs. United States. 
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(c) Where there was only one litigation in form, but there 
were in fact two suits ; “ the one being interjected in the other; ”’ 
in which the partics were different; the titles were different; and 
the interests were different. : 

119 J. S., 163, Hanrick vs. Patrick. 


(d) Where the judgment against A and B, though rendered 
against both of them, was;construed as a judgment against A 
for the title asserted by him; and as a judgment against B, for 
the title asserted by him. 

119 UV. S., 163, Hanrick vs. Patrick. 


(ec) Where a decree adjudged that several deeds made by a 
bankrupt were fraudulent, a vendee in one of the deeds, was 
allowed to appeal alone. 


6 How., 203, Forgay vs. Courced. 


(f) Where a decree was rendered against one as principal, 
and against the other defendants in aid of him, for distinct por- 
tions of the purchase-money, received by them under a certain 
contract of sale, made by him, he was allowed to continue to 
prosecute an appeal, after they had abandoned it. The court 
said, “ he has, or at least may have, a distinct and independent in- 
terest in the controversy, in respect to which he is entitled to be heard.” 


16 Pet., 523, Todd vs. Daniel. 


(g) Where a judgment in personam was rendered against one, 
for a sum of money, which the judgment, at the same time, es- 
tablished as a paramount lien upon real estate, claimed by the 
other defendants, the one against whom the personal judgment 
was rendered, was allowed:to prosecute a writ of error, without 
joining the others, because, as the court said, “they have no in- 
terest” in the personal judgment rendered against him. 


12 Wall., 261, Germain vs. Mason. 
15 Wall., 8, 9, R. R: vs. Johnson. 


The legal status of the Georgia Railroad and Banking Com- 
pany and Wadley’s executor, as the same existed at the filing of 
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the bill in this case, is correctly stated on top pages 5 and 6 of 
the transcript. They were not tenants in common, joint ten- 
ants, co-partners, nor joint cortractors. They had no joint in- 
terest of any kind, in any thing whatever. 


As lessee Wadley is entitled to the present enjoyment of cer- 
tain rights and franchises during the term of his lease; and as 
lessor the railroad company is entitled in reversion to the same 
rights and franchises. Wadley has no interest in the estate of 
his lessor, and the railroad company has no interest in the estate 
of its lessee. 


“Tf an injury affects the reversion, both landlord and tenant 
may have distinct actions for the same wrongful act; as, for an 
injury to trees, the landlord may sue for injury to the body of 
the tree, and the tenant in respect to its shade or fruit.” 


Taylor, Landlord and Tenant, § 200. 


It may be that the railroad company and Wadley’s executor 
were improperly joined as complainants, because their interests 
were separate and distinct; but this error was one of form, and 
was waived, by not being assigned as one of the grounds of de- 
murrer. 


5 How. (132), Nelson vs. Hill. 
3 How. (412), Oliver vs. Piatt. 
123 U. S., 751, Hefner vs. Ins. Co. 


I think it clear that Wadley’s executor could have filed one 
bill to protect his rights as lessee; and that the railroad com- 
pany could have filed another bill to protect its rights as lessor. 


The litigation in this case, was, in fact, a joinder of two such 
bills in one suit. The litigation, though one in form, was in 
fact two suits, “the one being interjected in the other’—viz.: 


(1) Georgia Railroad and Banking Company vs. The Railroad 
Commissioners, and 


(2) Wadley’s Executor vs. The Railroad Commissioners. 
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In those two suits (consolidated into one), “the parties com- 
plainant were different, the titles were different, and the inter- 
ests were different ;” the case therefore falls under paragraph (c) 
above. 

Though the decree was: rendered against both the Railroad 
Company and Wadley’s executor, I think it should be construed 
as a decree against the company, “for the title asserted by it;”” and 
as a decree against Wadley’s executor, “for the title asserted by 
him;” and therefore the case is also covered by paragraph (d), 
above. 


Szo. 10. Our opponents may argue that Wadley’s executor 
is at least “indirectly interested” in that part of the decree 
which adjudges the question at issue against the Railroad Com- 
pany, because he stands in privity with the company, and is 
therefore bound by the decree against it. But upon reflection 
. it will be seen, that if I am right in the position that the litiga- 
tion wus in fact two suits, for two distinct titles and interests, 
Wadley’s executor, as the owner of one of those titles or inter- 
ests, occupies no relation of privity whatever to the other title or in- 
terest. 


Besides, I think the cases referred to in paragraphs (/f) and 
(g), above, show that mere privity is not enough to give a party 
such an interest in a judgment or decree, as will prevent a co- 
party from appealing, or prosecuting a writ of error, without 
him. Privity denotes interest by succession, whereas the inter- 
est referred to in the cases‘cited, is a joint and contemporaneous 
interest. 


I submit, therefore, with confidenge, that the Georgia Railroad 
and Banking Company had.aperfect right to sue out the writ of 
error, notwithstanding Wadley’s executor refused, or failed, to 
join in it; and that it was: not necessary for said company to 
“summon him and sever;” ‘or to “notify him in writing,” 
as seems to be the modern practice. 

14 Wall., 404, O’ Dowd vs. Russell. 
10 Wall., 418, Masterson vs. Herndon. 
16 Pet., 523, Todd vs. Daniels. 
| : Ep. Baxter, 
Of Counsel for Plaintiff in Error. 
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IN SUPREME COURT OF UNITED STATES. 


THE GEORGIA RAILROAD AND BANKING COMPANY, 
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pareus 
JAMES M. SMITH, CAMPBELL WALLACE axp LEANDER N. 
TRAMMELL, 
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AND 
CLIFFORD ANDERSON, 
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BRIEF OF JOS. B. CUMMING, 
lor Pciaitirr m1 Error, 


IN REPLY TO MOTION TO DISMISS. 


[. 
The first ground of the motion is as follows :— 


“1st. Because it appears by the record in said case that the said 
plaintiff in error, The Georgia Railroad and Banking Company, has 
no interest in the subject matter of said suit, the said plaintiff in error 
having. before the bill was filed praying an injunction against the 
said defendants in error, leased and farmed out and assigned all its 
rights of every kind in and to the use of the railroad of said plaintiff 
in error, and to the transportation and conveyance of passengers, 
produce and merchandise thereon, to William M. Wadley for the 
period of ninety-nine years from the first day of April, A. D., 1881, as 
appears from a copy of said lease, appended as an exhibit to said bill, 
commencing on page 8 of the printed transcript of the record.” 
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1. The Plaintiffin Error has very substantial interest in the 
subject matter of the suit. 


The suit is one undertaken on its part for the protection of one 
of its most valuable franchises. 


The protection of corporate franchises furnishes frequent instan- 
ces, where the interference of courts of equity to grant injunctions is 
freely exercised. 

High on Injunction, Sections 575, 578. 
Osborn vs. U.S. Bank, 9 Wheaton 738, 841. 


As reversioner, to whom the use of the franchise is to return 
upon the termination of the lease for any cause, Plaintiffin Error has 
an interest sufficient to sustain its suit. 


Taylor, Landlord and Tenant, Section 200. 


2. If it be said that protection of the franchise is not called for at 
present, but can await the termination of the lease, I would reply: 


Plaintiff in Error has a substantial present interest in securing 
the enjoyment of this important franchise to its lessee. It is a fair 
and practical presumption tat the ability of the lessee to pay the 
rent is seriously affected by the inhibition upon him to charge the 
charter tariffs tor freight and passengers. 


3. But apart from any legal considerations affecting any other 
suitor than a railroad corporation, the Plaintiff in Error has this 
momentous interest in the suit, that it is liable to respond for any 
violations by its lessee of the statute against which the injunction is 
sought. 
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This position is stated in the bill thus: “Notwithstanding said 
deed of lease, your orator, The Georgia Railroad and Banking 
Company, remains liable to the public” (meaning thereby the State) 
“and tothird parties, whose persons and property are transported over 
the leased railroads, for any breach of duty in and about the manage- 
ment and operation of said railroads, and might incur, as well as your 
orator, William O. Wadley, executor, the penalties hereinafter 
mentioned.” 


This extract from the bill states an unquestionably correct legal 
proposition. 

For an examination of so mach of the Charter of Plaintiff in Error 
as relates to its power to lease its right of transportation of freight 
and passengers shows that it is not granted exemption from liability 
and responsibility as a railroad company, which lability and respon- 
sibility remain undiminished notwithstanding the lease. 


Exemptiou from these could be claimed ouly by virtue of special 
statute authority. 


Pierce on Railroads, page 283. 

| Redfield on Railways (5th Edition) page 618. 
Railroad Co. vs. Barrow, 5 Wall. 104. 

Railroad Co vs. Brown, 17 Wall. 445. 


That this is the law in Georgia see :- 
Singleton vs. R. R. Co., 70 Ga. 464. 


As a matter of fact, of the five hundred and upward suits, which 
have grown out of the ordinary operations of the leased railroads since 
the lease, not one has been brought against the lessee, but all against 
the lessor—The Georgia Railroad and Banking Company, the Plain- 
tiff in Error. 

Now, in view of the exceptionally heavy penalties, which a rail- 
road company incurs to the State by violations of the Rules of the 
Commission ; in view of the suits which can be brought against it by 
individuals for such violations; in view of the principles of law which 
make the lessor equally with the lessee subject to such prosecutions 
and such suits ; and in view of the fact that suitors do actually pass 
around the lessee and strike at the rich lessor corporation, which 
stands behind him—in view of these things, how clear it is that the 
real “interest in the subject matter of said suit” is in the Plaintiff in 
Error, The Georgia Railroad and Banking Company ! 
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4. The utmost that can be affirmed as to the non-existence of 
interest on the part of Plaintiffin Error is that its interest is sus- 
pended during the continuance of the lease. I have endeavored to 
show that even this view is not correct. 

But even if it were correct, can Plaintiff in Error safely postpone 
the assertion of its rights until the lease terminates bv limitation, or 
on the happening of one of the contingencies, which, by the pro- 
visions of the deed of lease, put an end to it ? 


Such postponement would be acquiescence on the part of 
Plaintiff in Error, fatal to its rights. 
Laches, delay in prosecuting one’s right, will be assumed to be 
acquiescence in the assertion of adverse rights. 
Story’s Com. on Equity, pages 735, 737. 
“It is requisite that a complainant, seeking the aid of a Court of 


Equity by injunction, shall not have been guilty of laches or delay in 


the assertion of his rights; for while such delay may not amount to 
proof of acquiescence in the wrong for which he seeks redress, it may 


yet suffice to prevent his obtaining relief by injunction.” 
High on Injunction, Section 7. 


“In all cases of the exercise of the strong arm of equity by 


injunction, the right to the relief may be lost by one’s own negligence 
and delay in seeking protection.” Ibid. 397. 


The relief even against a void assessment of taxes is lost by 
acquiescence. Ibid. 364. 

“He who seeks the aid of equity to enjoin the violation of an 
agreement, or for the protection of his contract rights, °* * ° 
must show that he has used reasonable diligence in asserting his 
rights arid demanding their protection, and unreasunable delay in 
seeking the aid of a Court of Equity, or acquiescense in the violation 
of the agreement in question, will generally prove a bar to the 
exercise of the jurisdiction.” Tbid. 707. 


“ As in all cases where the preventive jurisdiction of equity is 
invoked for the protection of rights, he who seeks relief against a 
violation of his franchise must make his application promptly and 
without delay, and must use reasonable diligeuce in the assertion of 
his rights.” J bid. 575. 

| See also Twin Lick Co. vs. Marbury, 91 U. S. 587. 
Bowman, et. al., vs. Wathen, eé. al., 1 How. 189. 


The second ground of the motion is as follows:— 


“2d. Because the bill filed in said cause was filed in behalf of 
said Plaintiff in Error and of William O. Wadley, as executor of the 
said William M. Wadley, deceased, setting forth the lease for ninety- 
nine years from the said Ist day of April, 1881, of the said railroad 
and its franchises and appurtenances, and of all the rights and 
privileges of the said Plaintiff in Error in and to the use of said 
railroad in the transportation and conveyance of persons, produce 
and merchandise on and over the same for the period aforesaid, and 
to charge and collect fares for the transportation of passengers and 
merchandise over said road; and the said William O. Wadley, as such 
executor, was a party complainant to said bill, and the only party 
complainant interested in the rates of fare to be charged for the 
transportation of persons, produce and merchandise over said railroad 
° when the decision complained of by the said Plaintiff in Error was 
made by the Supreme Court of Georgia. Nevertheless, the said 
William O. Wadley, as executor as aforesaid, did not join in the 
application for said writ of error, and is not a party to said cause in 
this Court, although as the executor of said deceased lessee, he, the 
said William O. Wadley, is the only person interested in the rates of 
fare to be charged for the transportation and conveyance of 
passengers, produce and merchandise on and over said railroad.” 


This in effect is merely an objection on account of the nonjoinder 
of the lessee in the writ of error, and of the failure either to “ sammon 
and sever,” or to notify the other complainant in writing. 


Xu 
. 1. | answer that the judgment rendered in this case is severable in 
fact and in law. The judgment is joint only in form. It is in effect 
be a judgment against the lessee for the title asserted by him, anda 
judgment against the lessor for the title asserted by i. 
7 While there was in form but one litigation there were in fact 


two suits. 
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One suit was interjected into another. 


Either complainant might bave filed his bill separately for relief 
as to his or its own title and interest. 


The two complainants who joined in the bill were not tenants in 
common, joint tenants, copartners or joint contractors. They had no 
joint interest of auy kind whatsoever. 

Indeed, it is probably true that the bill, as exhibited, was demur- 
rable by reason of the improper joinder in it of both complainants— 
an error, however, which, if it existed, was waived by failure to 
assign it-as one of the grounds of demurrer. 


| cite in support of these views: 
Hanrick vs. Patrick, 119 U. S. 163. 
Forgay vs. Conrad, 6 How. 203. 
Todd vs. Daniel, 16 Peters 523. 
Germain vs. Mason, 12 Wall. 261. 
Railroad vs. Johnson, 15 Wall. 8. 
Taylor on Landlord and Tenant, Section 200. 


2. If it should be said that there is privity between the complain- 
ants, | reply that such privity alone will not support the motion. To 
sustain the motion the interest should be joiut and contemporaneous. 

Todd vs. Daniel, 16 Peters, 523. 
Germain vs. Mason, 12 Wall. 261. 
Railroad vs. Johnson, 15 Wall. 8. 


The latest utterance of the court on this question, in Hanrick vs. 
Patrick, throngh Mr. Justice Matthews, lays down the rule more 
liberally than any previous decision, showing what is the drift of the 
court on this question. 


JOS. B. CUMMING, 
Of Counsel for Plaintiff in Error. 
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» The plaintiff in error claims the exclusive right of fixing ant 

regulating its own rates for the transportation of passengers over its 

; road, so long as it does not exceed the charges specified in the 12th 
Section of its Charter. 


that the rates to be charged on said road were subject to regulation 


\ 
| The Supreme Court of Georgia held otherwise. It further held 
i under and by virtue of the Act of the Legislature of Georgia, 


% ‘approved October 14th, 1879. Of this decision, plaintiff in error 
é complains, 

‘ Article 4, Section 2 paragragh 1, of the Constitution of the State 
; of Georgia (See Section 5094 of the Revised Code) provides that : 
“The power and authority of regulating Railroad freights and pas- 
Se senger tariffs, preventing unjust discriminations, and requiring rea- 
& sonable and just rates of freight and passenger tariffs, are hereby 
. conferred upon the General Assembly, whose duty it shall be to pass 
i laws, from time to time, to regulate freight and passenger tariffs, to 


prohibit unjust discriminations on the various Railroads of this State, 
and to prohibit said Roads from charging other than just and rea- 
sonable rates, and enforce the same by adequate penalties.” 


In pursuance of this provision of the State Constitution, the Leg- 
islature passed the Act approved October 14th, 1879, requiring the 
appointment of three Railroad Commissioners, The 5th and 6th 
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Sections of that Act, which define and set forth the powers and 
duties of the Commissioners, are embodied in Sections 719 (e) and 
719 (f) of the Revised Code, and are as follows: 


Duty oF Commissioners.—The Commissioners appointed as 
hereinbefore provided shall, as provided in the next Section, make 
reasonable and just rates of freight and passenger tariffs, to be 
observed by all Railroad Companies doing business in this State on 
the Railroads thereof; shall make reasonable and just rules and reg- 
ulations, to be observed by all Railroad Companies doing business in 
this State, as to charges at any and all points for the necessary hand- 
ling and delivering of freights; shall make such just and reasonable 
rules and regulations as may be necessary for preventing unjust dis- 
criminations in the transportation of freight and passengers on the 
Railroads in this State; shall make reasonable and just rates of 
charges for use of. Railroad cars carrying any and all kinds of 
freight and passengers on said Railroads, no matter by whom owned 
or carried ; and shall make just and reasonable rules and regulations, 
to be observed by said Railroad Companies on said Railroads, to 
prevent the giving and paying of any rebate or bonus, directly or indi- 
rectly, and from misleading or deceiving the public in any,manner 
as to the real rates charged for freight and passengers: Provided, that 
nothing in this Article contained shall be taken as in any manner 
abridging or controlling the rates for freight charged by any Rail- 
road Company in this State for carrying freight which comes from or 
goes beyond the boundaries of the State, and on which freight less 
than local rates on any Railroad carrying the same are charged by 
such Railroad, but said Railroad Companies shall possess the same 
power and right to charge such rates for carrying such freights as 
they possessed before the 14th of October, 1879, and said Commis- 
sioners shall have full power by rules and regulations to designate 
and fix the difference in rates of freight and passenger transportation 
to be allowed for longer and shorter distances on the same or different 
Railroads, and to ascertain what shall be the limits of longer and 
shorter distances. 


CoMMISSIONERS SHALL MAKE SCHEDULE oF Ratrs.—The said 
Railroad Commissioners are hereby authorized and required to make 
for each of the Railroad corporations doing business in this State, as 
soon as practicable, a schedule of just and reasonable rates of charges 
for the transportation of passengers and freights and cars on each 
of said Railroads; and said schedule shall, in suits brought against 
any such Railroad corporations wherein is involved the charges of 
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any such Railroad corporation for transportation of any passenger or 
freight or ‘cars, or unjust discrimination in relation thereto, be 
deemed and taken in all Courts of this State as sufficient evidence 
that the rates therein fixed are just and reasonable rates of charges 
for the transportation of passengers and freights and cars upon the 
Railroads; and said Commissioners shall, from time to time, and as 
often as circumstances may require, change and revise said schedules. 
When any schedule shall have been made or revised, as aforesaid, it 
shall be the duty of said Commissioners to cause publication thereof 
to be made for four successive weeks in some public newspaper pub- 
lished in the cities of Atlanta, Augusta, Albany, Savannah, Macon, 
Rome and Columbus in this State; and after the same shall be so 
published, it shall be the duty of all such Railroad Companies to post 
at all their respective stations, in a conspicuous place, a copy of said 
schedule for the protection of the people: Provided, that the sched- 
ules thus prepared shall not be taken as evidence, as herein provided, 
until schedules shall have been prepared and publishéd as aforesaid, 
for all the Railroad Companies now organized under the laws of this 
State, or that may be organized at the time of said publication. All 
such schedules purporting to be printed or published as aforesaid, 
shall be received and held in all such suits as prima facie the sched- 
ules of said Commissioners, without further proof than the produc- 
tion of the schedules desired to be used as evidence, with a certificate 
of the Railroad Commission that the same is a true copy of the 
schedule prepared by them for the Railroad Company or corporation 
therein named, and that the same has been duly published as required 
by law, stating the name of the paper in which the same was pub- 
lished, together with the date and place of said publication. 


The plaintiff in error claims that by the 12th Section of its Char- 
ter, granted by the Legislature in 143%, it has the right to fix its 
own rates of transportation, within the limits prescribed by said 
Section, and that the Act of October 14th, 1879, is inoperative and 
void so far as its road is concerned. Its contention is that said 
Section creates a contract between it and the State, by which the latter 
has parted with its power to regulate the charges of the former so 
long as they are not in excess of the rates specified in said Section, 

The Section referred to is fully set forth on page 22 of the printed 
brief of the counsel for the plaintiff in error. The clause relied on is 
as follows: 

“ The said Georgia Railroad Company shall, at all times, have the 
exclusive right of transportation or conveyance of persons, merchan- 
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dise and produce over the Railroad or Railroads to be by them con- 
structed, while they see fit to exercise the exclusive right: Provided, 
that the charge of transportation or conveyance shall not exceed fifty 
cents per hundred pounds, on heavy articles, and ten cents per cubic 
foot, on articles of measurement, for every one hundred miles; and 
five cents per mile for every passenger.” 


Did the Legislature intend, by this clause in the Charter, to guar- 
antee to the Railroad Company the right, for all time, to charge 
what it pleases provided the rates specified are not exceeded ? 


It will be observed that the words used are not words of covenant 
or contract. But it is said that the first proviso in the 12th Section is 
the only clause in the Charter which confers the right to charge any 
tolls or rates for transportation at all. Is this so? Dues not the 
grant by the State of the exclusive privilege of constructing railroads 
within the prescribed territory (See Sec. 2 on p. 18 of brief Counsel 
for Plaintiff io error), and of the right to acquire all necessary prop- 
erty and use all necessary means and appliances to successfully operate 
such railroads (See Sec. 10 on p. 21 of said brief) confer by necessary 
implication, the right to charge reasonable rates for the carriage of 
freight and passengers? Having granted the right to construct and 
own a railroad, did not the Legislature thereby grant the right to 
charge and collect a reasonable compensation for the use of the 
property thus owned ? 


In the case of the State Freight Tax in 15th Wallace, Mr. Justice 
Strong, delivering the opinion of the Court, says on pp. 277-8 : 


“Weconcede * * * * the right of the owners of artificial 
highways, whether such owners be the State or grantees of franchises 
from the State, to exact what they please for the use of their ways. 
‘That right is an attribute of ownership.” See also the Chicago, ete. 
R. R. Co. vs. Lowa, 94 U.S. 155, 


But suppose it were conceded that the proviso in question pre- 
Scribes by implication the maximum rates to be charged by the 
plaintiff in error, how would it follow that the Legislature has con- 
tracted that these maximum rates shall never be changed? It is con- 
ceded, and this is the extent of the concession, that so long as the 
plaintiff in error claimed and enjoyed the exclusive privileges granted 
to it by the 12th Section of its Charter, its charges could not exceed 
those specified in the proviso. Such was, in substance, the ruling in 
the case of Arnold & DuBose, vs. the Georgia R. R. Co., 50 Ga. 304, 
When the suit, in that case, was brought, the Company was in the 
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enjoyment of the exclusive privilege granted by the 12th Section of 
its Charter. The opinion of the Court, however, in that case is mere 
obiter, the Court below having decided that it had no jurisdiction of 
the suit, and no other question being properly before the reviewing 
Court. But the Company having enjoyed the exclusive privileges 
conferred, was certainly bound to conform to the conditions on which 
the monopoly was granted. 


Analyzing the clause of the Charter under discussion, it first grants 
to the plaintiff in error, the exclusive privilege of transporting 
persons, merchandise and produce, over the railroads to be constructed 
for a period limited—by the 15th Section of the Charter—to thirty- 
six years, from the completion of the road from Augusta to either 
of the puints thereinbefure designated, and then, by proviso, forbids 
that the charges for thus transporting persons, merchandise and 
produce, shall exceed certain specified rates. In other words, the 
State says to the Company, I grant you for the period of thirty-six 
years, from the completon of your road, a monopoly of the business 
of transporting passengers and freight over the lines of railway to be 
constructed, but I couple with the grant the condition that your 
charges shall not exceed certain prescribed rates, You can exercise 
this exclusive privilege so long as you “ see fit,” not to exceed the 
period designated, provided you comply with the terms specified. 


Out of this plain conditional grant by the State, for a limited 
period of time, it is sought to evolve a contract giving the Company 
the perpetual and unconditional right to charge whatever rates it 
pleases if they do not exceed those specified. A conditional grant 
for a limited time is to be made an uncouditivnal grant in perpetuity | 
Such a construction would do violence to rules of interpretation, 
which, in the language of Mr. Justice Swayne, (in Fertilizer Com- 
pany vs. Hyde Park, 97 U. 8., 659,) have become “ axiomatic in the 
jurisprudence of this Court.” 


The case of Railroad Commission of Mississippi vs. Yazoo & 
Mississippi Valley Railroad Co., (21 Amer and En, Railroad cases, 
page 6,) was a case where the charter of the Company conferred on 
it the “‘ power to fix, from time to time, by its Board of Directors, 
the rates at which it will transport persous or property over its rail- 
road, provided they shall not exceed a maximum sum specified in 
the Act,” 


I quote from the brief of counsel for the plaintiff in error—page 
16. How different the grant in that case fronf the one iu this. 
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There the contract was that the Company, by its Board of Directors, 
should have the power, from time to time, to fix its rates, provided a 
certain prescribed maximum was not exceeded. Where is any such 
power given,in this case? There, the State, in express terms, con- 
tracted that the Company might, for all time, fix its own rates not to 
exceed a maximum named. Here the contract is not as to the right 
to fix rates, but the State contracts that the Company shall enjoy the 
exclusive privilege of using its road in the transportation of pas- 
sengers and freight on certain conditions. 


There is no contract giving the Company the power of fixing its 
own rates, nor prohibiting the State from, at any time, exercising its 
admitted common law right of regulating those rates. 


The State simply says to the Company—I will not, for the 
present, exercise the power to regulate your rates, nor make any con- 
tract with you on the subject; no exigency exists requiring me to 
interfere, and I leave the charter silent as to the regulation of rates, 
parting with no power on the subject, but I give you the exclusive 
privilege of using your road in conveying passengers and merchan- 
dise so long as you do not seek to make the public pay more than 
certain rates; this privilege, however, to terminate within thirty-six 


years from the completion of your road from Augusta to either of the 


points designated. 


Had the Supreme Court of Mississippi been dealing with such a 
grant it could not have held that the State had parted, by contract, 
with its power to regulate the rates of the Company; for (quoting 
again from the brief of counsel for plaintiff in error, on page 18,) 
that Court fully recognizes the doctrine for which I contend, in using 
the following language: “It is not to be presumed that the right of 
Legislative contro] was intended to be renounced. Every presump- 
tion is against that. If the grant can be interpreted without ascrib- 
ing to the Legislature an intent to part with any power, it will be 
done. Only what is plainly parted with is gone.” 


Case after case might be cited where this Court has announced the 
same doctrine. Indeed there is an unbroken current of authority, 
both in this country and in England, in support of it. | For example, 
in the case of Charles Barrett vs. the Stockton & Darlington Railway 
Co,, 40th En. Com. L. Repts, p. 298, it is held that— 


“Where the language of an Act of Parliament, obtained by a 
Company, for imposing a rate or toll upon the public, is ambiguous, 
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or will admit of different meanings, that construction is to be adopted 
which is most favorable to the public.” 


To the same effect is 42d En. Com. L. Repts, 496. See also 46th 
do., 234, p. 5. 


Before the State’s right to interfere can be denied, there must be 
a plain and unambiguous contract showing that the State has 
“ permanently ” fixed the maximum and has conferred on the Com- 
pany the so'e power within these limits, of prescribing its own rates, 
See Chicago, ete. R. R. Co. vs. Lowa, 94 U.S, 155; Ruggles vs, 
Lowa, 108, U. S. 526 ; Railroad Commission cases, 116, U. S., 307, 347. 


Counsel for plaintiff in error cites instances to show that provisos 
are not always attached for the purpose of imposing conditions, 
This is admitted, but it is undeniable that the office of a proviso is 
ordinarily to attach a condition or limitation. See authorities cited 
in opinion of the Supreme Court of Georgia in this case, page 41 of 
brief of Counsel for Plaintiff in error. 


It is incumbent on plaintiff in error in this case to show that the 
proviso under consideration does not impose a condition to the grant 
to which it is appended, but isa distinct and affirmative contract 
uncoupled and unconnected with that which immediately precedes it. 


By what right does the plaintiff in error put asunder what the 
Legislature has joined together? By what rule of construction can 
the qualifying clause of a grant be substituted for the grant itself? 


Counsel for plaintiff in error contends that too much significance 
is attached to the phrase “exclusive privilege,” and yet he is obliged 
to admit that the charter itself attaches so much importance to the 
monopoly granted to the Company, in the use of its road, that it is 
very careful to provide adequate penalties to protect it in the enjoy- 
ment of that monopoly, See the 13th, 14th and 15th sections of 
the charter particularly. If counsel for plaintiff in error is correct 
in his exposition of the 12th section, what do the following words, 
in the 15th section, mean : 


“ And after said term of thirty-six years shall have elapsed, though 
the Legislature may authorize the construction of other railroads, 
for the trade and intercourse contemplated herein: Nevertheless the 
Georgia Railroad Company shall remain and be incorporate, and 
vested with all the estate, powers and privileges as to their owa work 
herein granted and secured, except the exclusive right to make, keep 
up and use railroads over and through such parts of the couritry that 
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shall so have expired by the foregoing limitations; but the Legis- 
lature may renew and extend that exclusive right, upon such terms as 
may be prescribed by law, and be accepted by the said incorporated 
Company.” 

‘From this clause it would seem that the Legislature attached very 
considerabde importance to the “ exclusive privilege” granted by the 
12th Section, and that it did not intend to “renew and extend that 
exclusive right” except upon prescribed terms and conditions, as had 
been done in the first instance. Is not this clause in the 15th Section 
a clear Legislative interpretation of the meaning and purpose of the 
first proviso in the 12th Section, viz: that it prescribed the terms and 
conditions on which the exclusive privilege granted in the latter 
section was conferred ? 


It seems to me that no other view can be taken of it, and that the 
Legislature, in the 15th Section of the Company’s charter, has made 
plain the meaning of the first proviso in the 12th Section. 


If the meaning was doubtful it would be fatal to the claim of the 
plaintiff in error, but the 15th Section removes all doubt, and demon- 
strates that the construction contended for by the Company is wholly 
untenable. 


CLIFFORD ANDERSON, 
Counsel for Defendants in Error. 


The Georgia Railroad & Banking Company 


VS. 


James M. Smith et al., Railroad Commissioners of 


(Georgia. 


In Error to the Supreme Court of Georgia, in the Supreme Court of 
the United States. 


Brief of Clifford Anderson in support of motion to dismiss. 


In support of the motion to dismiss the writ of error in 
the above stated case, [ cite the case of Williams vs. Hagood, 
98 U.S., p. 72, which rules, in substance, that where a bill 
shows no equity in the complainant, and contains no aver- 
ment that he has been injured by certain statutes of.a State, 
this Court will not pass on an abstract question the object of 
which is to obtain a decision touching their Constitutionality. 

It is claimed that the principle ruled in that case applies 
to the motion to dismiss this. 


CLIFFORD ANDERSON, 


Counsel for Movant. 


IN THE 


Supreme Court of the Cnited States. 


THE GEORGIA RAILROAD AND BANKING COM- 
PANY, Puaintirr in Error, 


v8. 


JAMES M. SMITH, CAMPBELL WALLACE, anp 
LEANDER N. TRAMMELL Rattroap Commissioners 
or GeorGIA, AND CLIFTON ANDERSON, Arrorney 
GENERAL OF GEORGIA, DEFENDANTS IN ERROR. 


In Error to the Supreme Court of Georgia. 


MOTION TO DISMISS. 


And now come the defendants in error, by their counsel, 
and move the court to dismiss the above-stated case and the 
writ of error therein for the following reasons: 


Ist. Because it appears by the record in said case that the 
said plaintiff in error, The Georgia Railroad and Banking 
Company, has no interest in the subject-matter of said suit, 
the said plaintiff in error having, before the bill was filed 
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praying an injunction against the said defendants in error, 
leased and farmed out and assigned all its rights of every 
kind in and to the use of the railroad of said plaintiff in 
error, and to the transportation and conveyance of passengers, 
produce, and merchandise thereon, to William M. Wadley 
for the period of ninety-nine years from the first day of 
April, A. D. 1881, as appears from a copy of said lease, ap- 
pended as an exhibit tosaid bill, commencing on page 8 of 
the printed transcript of the record. 


2d. Because the bill filed in said cause was filed in behalf 
of said plaintiff in error and of William O. Wadley, as ex- 
ecutor of the said William M. Wadley, deceased, setting 
forth the lease for ninety-nine years from the said Ist day of 
April, 1881, of the said railroad and its frnchises and appur- 
tenances and of all the rightsand privileges of thesaid plaintiff 
in error in and to the use of said railroad in the transportation 
and conveyance of persons, produce, and merchandise on and 
over the same for the period aforesaid, and to charge and 
collect fares for the transportation of passengers and mer- 
chandise over said road; and the said William O. Wadley, 
as such executor, was a party complainant to said bill and 
the only party complainant interested in the rates of fare 
to be charged for the transportation of persons, produce and 
merchandise over said railroad when the decision com- 
plained of by the said plaintiff in error was made by the 
supreme court of Georgia. Nevertheless the said William 
O. Wadley, as executor as aforesaid, did not join in the ap- 
plication for said writ of error and is not a party to said 
cause in this court, although as the executor of said deceased 
lessee he, the said William O. Wadley, is the only person 
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interested in the rates of fare to be charged for the trans- 
portation and conveyance of passengers, produce, and mer- 
chandise on and over said railroad. (See pages 4 to 8, inclu- 
sive, of printed transcript of the record in said case.) 


CLIFFORD ANDERSON, 
Counsel for Def’ts in Error. 
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] Proceedings of the circuit court of the United States for 
the district of Kentucky at a regular term of said court begun 
and held at Louisville on Monday, February 16th, 1885. 


Present: Hon. John W. Barr, judge of the United States for the 
district of Kentucky. 


THe Laiccerr & Myers Tospacco Company, Com- 
ylainant . 
In Equity. 
v8. . 
Rupowpu Finzer, Defendant. 


Be it remembered that heretofore, to wit, on the 20th day of No- 
vember, 1883, came the complainant, by Paul Bakewell, its counsel, 
and filed its bil! of complaint against the above-named defendant, 
which bill is as follows: 


Bill of Complaint. 


Circuit Court of the United States in and for the District of Ken- 
tucky. In Equity. 


2 Tue Ligcerr & Myers Topacco Company, a Corporation, 
v8. 
Rupowirpu FINzer. 


To the honorable the judges of the circuit court of the United States 
for said district: 

The Liggett & Myers Tobacco Company, a corporation, duly cre- 
ated and existing under and by virtue of the laws of the State of 
Missouri, and having an office and doing business in the city of St. 
Louis, in said State, a citizen of the State of Missouri, brings this its 
bill of complaint against Rudolph Finzer, a citizen of the State of 
Kentucky, doing business under the name of Rudolph Finzer, in 
the city of Louisville, in said State of Kentucky. 

And thereupon the said Liggett and Myers Tobacco Company, 
complaining, says: 

That for many years past it has been very extensively engaged in 
the business of manufacturing of plug tobacco in the city of St. Louis 
aforesaid and vending the same in large quantities throughout the 

. United States and in the city of Louisville aforesaid; that its 
3 said plug tobacco now is, and for many years past has been, 

put up for sale marked with the following mark—that is to 
say, a star affixed to the plug tobacco manufactured by it. 

And your orator further shows unto your honors that by means 
of the care, skill, and fidelity with which your orator has conducted 
the manufacture of its plug tobacco it—said plug tobacco—has 
acquired a great reputation in the trade throughout the United 
States, and large quantities of the same are constantly required from 
your orator to supply the regular demand for the consumption of 
the country. 

And your orator further shows unto your honors that its said plug 
tubacco, by reason of the peculiar distinguishing mark of a star fast- 
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ened upon it, has become known and distinguished by the trade and 
public as “ Star” plug tobacco, so as to be named and called for by 
the trade and public in purchasing plug tobacco as “Star” tobacco ; 
and that your orator was the original manufacturer of plug 
4 tobacco with the figure or design of a star affixed to the plugs 
of tobacco, and the first to introduce the same to the publie. 

And your orator further shows unto your honors that said Ru- 
dolph Finzer, well knowing the premises, is now manufacturing and 
selling at the city of Louisville, in the State of Kentucky, in the 
district of Kentucky, plug tobacco to which is affixed a mark as fol- 
lows—that is to say, a mark affixed to the plug tobacco manufact- 
ured by said Rudolph Finzer, being a round piece of gilded paper 
on which there is a red star, and under the star the word “ light,” 
which is calculated to mislead the trade and the public and induce 
the purchase on the part of the trade and the public of this plug 
tobacco manufactured by said Rudolph Finzer, marked as aforesaid 
as “Star” tobacco, the name by which your orator’s plug tobacco, 
by reason of the peculiar mark first introduced and adopted by 
your orator on plug tobacco, has become known to the trade and the 
public. 

That thus the rights of your orator in the premises are in 
5 danger of interference and your orator in danger of suffering 

loss to his business in this: That the plug tobacco manufact- 
ured by your orator, which, on account of the skill and fidelity with 
which vour orator has conducted the manufacture of it, has found 
favor and is in great demand and which has become known to the 
trade and public as “Star” tobacco, is likely to be mistaken for the 
plug tobacco manufactured and sold and marked as aforesaid by 
said Rudolph Finzer to the extent of answering a call for “Star” 
tobacco, and that thus, on the reputation established by your orator 
for “Star” plug tobacco, the plug tobacco manufactured by said 
Rudolph Finzer is likely to obtain ready sale to the manifest injury 
of your orator and contrary to equity and good conscience. 

And your orator further says that by reason of the premises it is 
in danger of suffering great injury to its business in loss of sales and 
in havirtg an article not manufactured by it placed upon the market 
and sold as “Star” plug tobacco, a kind of plug tobacco in favor and 

much sought after on account of the worth attached to it as 
6 of the manufacture of your orator. 

That your orator has but recently learned of the use by the 
said Rudolph Finzer of the mark on plug tobacco heretofore de- 
scribed, and which your orator claims by reasons of the premises is 
an infringement upon the exclusive right of your orator to the 
mark of a star on piug tobacco; and that your orator has requested 
and notified said Rudolph Finzer to desist from further use of the 
mark hereinbefore described as used by him, but that said Rudolph 
Finzer has refused to discontinue the use of such mark and still 
continues to use the same on plug tobacco made and sold by him to 
the threatened injury of your orator in the premises. 

In consideration whereof and forasmuch as your orator is remed- 
iless in the premises at law and cannot have adequate relief, save 
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by the aid and interposition of this court as a court of equity, to 
the end, therefore, that the said Rudolph Finzer, if he can, show 

why your orator should not have the relief hereby prayed, 
7 and may, upon his corporal oath and according to the best 

and utmost of his knowledge, remembrance, information, 
and belief, full, true, direct, and perfect answer make to the inter- 
rogatory hereinafter set forth—that is to say, whether the said Ru- 
dolph Finzer, or his agent or agents, or any one for him, had at any 
time heretofore or is now manufacturing or selling a- a Louisville, 
in the State of Kentucky, or elsewhere, plug tobacco to which is 
affixed a mark as follows: A mark affixed to plug tobacco manu- 
factured by said Rudolph Finzer, being a round piece of gilded 
paper on which there is a red star and under the star the word 
“light; ” 

And that said Rudolph Finzer may answer the premises, and that 
the said Rudolph Finzer, his agents and servants, may be perpetu- 
ally enjoined and restrained from manufacturing, selling, or offering 
for sale, directly or indirectly, any plug tobacco manufactured by 
him or any person other than your orator having affixed thereupon 

the mark of a star ora mark such as is hereinbefore described— 
8 that is to say, a mark affixed to a plug of tobacco, being a round 

piece of gilded paper on which there is a red star and under 
the star the word “light,” or by affixing in anv manner to plug 
tobacco any mark so as to be a colorable imitation of your orator’s 
said mark, commonly known as “Star” plug tobacco; and that said 
tudolph Finzer, his agents and servants, may be decreed and or- 
dered to deliver up and destroy, under the direction of an officer of 
this court, all the marks as hereinbefore described as placed upon 
plug tobacco manufactured by said Rudolph Finzer, and all plates 
or stamps used in the manufacture of said marks ; 

And your orator further prays that it may have its costs and 
charges in this behalf paid by the said Rudolph Finzer, and that 
your orator may have such other and further relief in the premises 
as to your honors shall seem meet and shall be agreeable to equity 
and good conscience : 

May it please your honors to grant unto your orator a writ of in- 

junction issuing out of and under the seal of this court, to be 
9 directed to the said Rudolph Finzer, his agents & servants, 

therein and thereby commanding and perpetually enjoining 
them, under a certain penalty in the said writ to be expressed, 
according to the foregoing prayer of your orator. 

May it please your honors to grant unto your orator a writ of sub- 
peena, issuing out of and under the seal of this court, to be directed 
to the said Kudolph Finzer, commanding him, on a certain day and 
under a certain penalty in said writ to be inserted, personally to be 
and appear before your honors in this court, then and there to 
answer the premises, and to stand to and abide by and perform such 
order and decree therein as to your honors shall seem meet and 
shall be agreeable to equity and good conscience. 


And your orator will ever pray. 
PAUL BAKEWELL, 
Solicitor for Complainants. 
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UNITED States OF AMERICA, wi 
District of Kentucky, Diy 


Personally appeared before me John E. Liggett, president 

10 of the Liggett and Myers Tobacco Company,a corporation, 
on this 15th day of November, A. D., 1883, and made oath 

that the foregoing bill in equity has been read to him, and that, in 
so far as it states matters within his knowledge, it is true to his 
knowledge, and so far as it states matters within his belief it is true 


to his belief. 
JOHN E. LIGGETT, Pt. 


Subscribed & sworn to before me this 15th day of November, A. D. 
1883. 
[ SEAL. | W. H. SCUDDER, Jr., 
Notary Public, City of Saint Louis, Mo. 


Upon which bill of complaint there issued the following subpeena 
in chancery, to wit: 


Subpena in Ch’y. 


The President of the United States of America to Rudolph Finzer, 

Greeting: 

You are hereby commanded to appear before our circuit court of 
the United States of America for the district of Kentucky, at the Fed- 
eral court hall. in the city of Louisville, on the first Monday in Jan- 
uary next, to answer a bill in equity exhibited against you in our 

said court by Liggett & Myers Tobacco Co., which you shall 
11 in nowise omit, under the penalty of the law. 

Witness the Honorable Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States of America, and the seal of our 
circuit court hereto affixed, at the clerk’s office of said court, in Louis- 
ville, this 20th day of Nov’r, A. D. 1883, and in the 108 year of 
our Independence. 


Attest : SAMUEL B. CRAIL,, 
C.C. C, K. D., 
[ SEAL. | By HENRY F. CASSIN, 


His Deputy. 


MemoranpuM.—The defendant is to enter his appearance in the 
suit in the clerk’s office on or before the 7th day of January next, 
the day at which this writ is returnable; otherwise the bill may be 
taken pro confesso. 

SAMUEL B. CRAIL, Clerk, 
By HENRY F. CASSIN, 
His Deputy. 


Upon which subpcena the marshal made the following return, 
Viz: 
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Marshal’s Return. 


Executed this s’p’a in ch’y by delivering a true copy thereof to 
Rudolph Finzer at his place of business, in the city of Louisville, 
this 21st day of November, 1885. 

A. J. AUXIER, U. S. M,, 
By J. H. MOODY, D. M. 


12 And afterwards, to wit, on the 4th day of February, 1884, 
came the defendant, by Beattie & Winchester, his counsel, and 
filed his answer herein, which is as follows, to wit: 


Answer. 


In the Cireuit Court of the United States in and for the District of 
Kentucky. In Equity. 


V8 


Tue Liccetr & Myers Topacco Company, a Corporation, 
; No. 5777. 
RupoupH FINZzer. 


The answer of Rudolph Finzer, defendant, to the bill of the com- 
plaint of the Liggett & Myers Tobacco Company, a corporation, 
complainant: 


This defendant, now and at all times hereafter, saving and reserv- 
ing unto himself all benefit and advantage of exception which can 
or may be had or taken to the many errors, uncertainties, and other 
imperfections in the said complainant’s said bill of complaint con- 
tained, for answer thereunto, or unto so much and such parts thereof 

as this defendant is advised is or are material or necessary 
13 for him to make unto, this defendant, answering, saith— 


That this defendant admits that for a number of years past, but 
for precisely how many this defendant does not know, the complain- 
ant has been very extensively engaged in the manufacture of plug 
tobacco in the city of St. Louis, in the State of Missouri, vending 
the same in large quantities throughout the United States and in 
the city of Louisville, in the State of Kentucky; that large quan- 
tities, but not all, of the plug tobacco so manufactured and sold by 
the complainant now are and for a number of years past have been 
put up for sale, marked with a star affixed to it, the particular char- 
acter and design of which star or mark is hereinafter set forth ; that 
the said plug tobacco of the complainant has acquired from the 
complainant’s care, skill, and fidelity in the manufacture of the 
same a great reputation in the trade throughout the United States, 
and that large quantities of the same are constantly required from 

the complainant to supply the regular demand for the con- 
14 ~— sumption of the country, and that complainant’s said plug 
tobacco, by reason of the peculiar distinguishing mark of a 
star, which is hereinafter particularly and accurately described, fast- 
ened upon it, has become known and distinguished by the trade 
and public as “ Star” plug tobacco, so as to be named and called for 
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by the trade and public in purchasing plug tobacco as “ Star” to- 
bacco. 

And this defendant, further answering, admits that he, well know- 
ing the premises in the said bill of complaint referred to, except so 
far as the same are in this answer denied, is now and was at the 
time of the filing of the said bill of complaint manufacturing and 
selling at the city of Louisville, in the State of Kentucky, in the 
district of Kentucky, plug tobacco to which is affixed a mark, being 
a round piece of gilded paper, on which there is a red star and ~~ 
under the star the word “ light,” and being the same mark which 
is hereinafter more fully described. 

And this defendant, further answering, says that the com- 
15 plainant was not the original manufacturer of plug tobacco with 
the figure or design of a star affixed to the plugs of tobacco, 
and was not the first to introduce the same to the public; that said ! 
plug tobacco manufactured by this defendant to which is affixed a | 
mark, described in the said bill of complaint as a round piece of | 
gilded paper, on which there is a red star and beneath the star the | 
word’ “ light,” but which is more fully hereinafter described, is not 
calculated to mislead the trade or the public, or to induce the pur- 
chase on the part of the trade or the public of this defendant’s said 
plug tobacco as “Star” tobacco; that the right- of complainant in 
the premises are not in danger of interference, and the complainant 
is not in danger of suffering loss in its business, in this, that the 
complainant’s said “Star” tobacco is likely to be mistaken for this 
defendant’s said plug tobacco, and that on the reputation established 
by complainant for “Star” plug tobacco or in any way the plug 
tobacco manufactured by this defendant is not likely to 
16 obtain ready or any sale, to the manifest or other injury of 
complainant, or contrary to equity or good conscience. 

And this defendant, further answering, says that by reason of the 
premises referred to in the said bill of complaint, or otherwise, the 
complainant is not in danger of suffering great or any injury in its 
business in loss of sales or in having an article not manufactured 
by it placed upon the market or sold as plug tobacco of its manu- 
facture or otherwise. 

And this defendant, further answering, says that it is probably 
true that the complainant had recently before the filing of its said 
bill of complaint learned of the use by this defendant of his said 
mark on plug tobacco, but he says that his said use of the same is 
not an infringement upon the alleged exclusive right of the com- - 
plainant to the mark of a star on plug tobacco, and that the com- 
plainant has not the exclusive right to the mark of any star on plug 
tobacco, but only such right to the mark of the star now and hereto- 

fore used by it on plug tobacco, and to such colorable imitations | 
17 thereof as are calculated or likely to deceive and mislead the 

trade and the public into the belief that the plug tobacco 
produced by others is plug tobacco produced by the complainant. 

This defendant admits that the complainant has requested and 
notified him to desist from the further use of his said mark, and 
that he decliued to discontinue the use of such mark, and that he 
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still continues to use the same on plug tobacco made and sold by 
him, but he says that he does not do so to the threatened or other 
injury of the complainant in the premises or at all. 

And this defendant, further answering, says, in answer to the 
special interrogatory in the said bill of complaint contained, that 
this defendant has for a short time pest manufactured and sold and 
is now manufacturing and selling at Louisville, in the State of Ken- 
tucky, plug tobacco to which is affixed a mark as follows, a mark 

affixed to plug tobacco manufactured by this defendant, being 
18 around piece of gilded paper, on which there is a red star 

and under the star the word “ light ;” but this defendant fur- 
ther says that a more particular and accurate description of the said 
mark of defendant is hereinafter in this answer set forth. 

And this defendant, further answering, says that the said trade 
mark heretofore and now used by the complainant as the peculiar 
distinguishing mark of the said plug tobacco manufactured by it is 
in form a tin star of five points of a little over half an inch in diam- 
eter between opposite points, having a round opening or hole in the 
body of the star, and is affixed to the tobacco by means of tin prongs 
at the back of the star and sunk into the plug; that such a mark 
on plug tobacco is widely and commonly known to the trade and 
the public as a “ tin-tag” mark, and that this tin-tag star mark is 
very generally and extensively, if not universally, known to the 
trade and the public as the peculiar distinguishing mark of com- 

plainant’ said “Star” tobacco. This defendant annexes hereto 
19 one of the complainant’s said tin-tag star marks, and prays 
that the same may be taken as part of this answer. 

And this defendant, further answering, says that his mark in the 
said bill of complaint mentioned and imperfectly described consists 
of a round paper label somewhat over three-quarters of an inch in 
diameter, gilded on the face, with a small five-pointed red star of 
little more than a quarter of an inch in diameter between opposite 
points with the word “trade” on one side and the word “mark” 
on the other side of the star, the said words being in gilt letters on 
ared ground, and beneath the star,and in bold, prominent letters in 
red, the word “ light,” the figure and the word forming in plain, 
legible characters, not to be mistaken, the word “ starlight,’ and 
that the said label is affixed to this defendant’s said plugs of tobacco 
by means of paste or mucilage on the back of the label. This de- 
fendant annexes hereto one of his said labels, and prays that the 

same may be taken as part of this answer. 
20 And this defendant, further answering, says that his said 

label is a distinct independent trade mark for plug tobacco 
of his own manufacture, originated and adopted by him without 
any reference whatever to the complainant’s said mark, and with- 
out any thought or intention of interfering with or in any way in- 
fringing its rights in respect to the same or of invading or injuring 
its business connected therewith, but the same has been and is used 
by him in good faith and for the sole purpose of making and dis- 
tinguishing plug tobacco of his own production; that this defend- 
ant’s said mark is not a colorable or otlier imitation of the com- 
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plainant’s mark; that it has no resemblance thereto, and is plainly 
and readily distinguishable therefrom, both by sight and by touch ; 
that it cannot be mistaken therefor, and that it is in no way calcu- 
lated or likely to deceive or mislead the trade or the public into 
mistaking or purchasing this defendant’s said plug tobacco 

21 as or for the said “ Star” plug tobacco of the complainant. 
‘Without this, that there is any other matter, cause, or 
thing in the said complainant’s said bill of complaint contained 
material or necessary for this defendant to make answer unto and 
not herein and hereby well and sufficiently answered, confessed, 
traversed, and avoided or denied, is true to the knowledge or belief 
of this defendant; all which matters and things this defendant is 
ready and willing to aver, maintain, and prove as this honorable 
court shall direct, and humbly prays to be hence dismissed with his 
reasonable costs and charges in this behalf most wrongfully sus- 

tained. 
RUDOLPH FINZER. 
BEATTIE & WINCHESTER, 
Solicitors & Counsel for Defendants. 


Unitep States oF AMERICA, 
District of Kentucky, 


Personally appeared before me on this fourth day of February, 

22 A. D. 1884, the defendant, Rudolph Finzer, and made oath 

that the foregoing answer subscribed by him has been read 

to him, and that, in so far as it states matters within his knowledge, 

it is true to his knowledge, and so far as it states matters on informa- 
tion or belief it is true to his best relief. 


RUDOLPH FINZER. 


Subscribed and sworn to before me by Rudolph Finzer this fourth 
day of February, A. D. 1884, at Louisville, Kentucky. 
JAMES A. BEATTIE, 
Commissioner of the Circuit Court of the 
United States for the District of Kentucky. 


Marks referred to in and annexed to the foregoing answer, to wit: 


Complainant’s Mark. Defendant's Mark. 


O 


And afterwards, to wit, on the 12th day of February, 1884, came 
the complainant, by its said counsel, and filed its replication to the 
answer herein, which is as follows, to wit: 


ss 
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23 Replication. 


Circuit Court of the United States in and for the District of Ken- 
tucky. In Equity. 


v8. 


Tue Liccert & Myers Topacco Company, a Corporation, 
No. 577 
Rupoupn FINZER. 


The replication of the above-named complainants to the answer of 
the above-named defendant: 

This repliant, saving and reserving to itself now and at all times 
hereafter all and all manner of benefit and advantage of exception 
which may be had or taken to the manifold insufficiencies of said 
answer, for replication thereunto says : 

That it will aver, maintain, and prove its bill of complaint to be 
true, certain, and sufficient in law to be answered unto; that the 
said answer of the said defendant is uncertain, untrue, and insuffi- 
cient to be replied unto by this repliant without this, that any other 

matter or thing whatsoever in said answer contained, material, 
24 or effectual in law to be replied unto and not herein and 
hereby well and sufficiently replied unto, confessed and 
avoided, traversed or denied, is true. All which matters and things 
this repliant is and will be ready to aver and maintain and prove 
as this honorable court shall direct; and prays as in and by said 


bill it has already prayed. 
PAUL BAKEWELL, 
Solicitor for Complainant. 


Order on Motion to Strike Out. 


And on a day of said February term, to wit, on Tuesday, June 
2nd, 1885, came the complainant, by Paul Bakewell, Esq., its coun- 
sel; came also the defendant, by James A. Beattie, Esq., his counsel. 

The exceptions of complainant to defendant’s testimony coming 
on to be heard it is ordered, adjudged, and decreed as follows: 

That as to that part of defendant’s testimony designated in com- 
plainant’s exceptions or motion to strike out as “A” complainant’s 
exceptions are overruled—that is to say, as to all the testimony of 
witness Holbrook, pp. 8, 9, & 10, D. R., from Q. 3, D. R., p. 

8, to ans. 19, D. R., p. 10; all the testimony of witness 

25 Wirgman on pp. 11,12, and 13, D. R.; all the testimony of 
witness Preston on pp. 13, 14, 15, & 16, D. R.; the testimony 

of witness Wirginan, recalled, pp. 16 & 17 D. R.; the testimony of 
Charles C. Voght, Q. and ans. 8, p. 26, D. R., and from Q. 10, D. R., 
= 26, to ans. 28, D. R., p. 28, inclusive, and cross-examination of 
‘oght from X Q. 60, D. R., p. 31, to and including X ans. 69, D. R. 
32; the testimony of Senior arora Q.3 and Q. 14, exclusive, D. R., 
pp. 34 & 35; testimony of John Finzer, p. 42, D. R., from Q. 17, 
D. R., p. 42, to and including ans. 21, D. R. 43; his testimony, 
D. R., p. 48, from Q. 23 to ans. 25, inclusive, and his cross-exam- 
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ination from X Q. 52, D. R., p. 46, to and including X ans. 99, 
D. R., 52, and his redirect examination, Q. 116, D. R., p. 53, to 
and including ans, 121, D. R. 54; the testimony of Rudolph Finzer 
from Q. 15, D. R. 55, to and including ans. 27, D. R. 56 and 57, 
and his testimony from Q. 52, D. R. 59, to and including answer 
53, D. R., pp. 59 and 60, and his testimony from Q. 62, D. R. 61, 
to and including ans. 69, D. R., p. 62, and same witness from X 
Q. 79, D. R. 68, to and including X ans. 84, D. R. 63, and from 
26 X Q. 92, D. R., p. 64, to and including X ans. 97, D. R., p. 65, 
and from X Q. 101 D. R. 65, to and including X ans. 104, 
D. R. 65, and from X Q. 117, D. R. 67, to and including X ans. 123, 
and from Q. 137, D. R. 69, to and including X ans. 143, D. R. 70. 

That as to that part of defendant’s testimony designated in com- 
plainant’s exceptions or motion to strike out as ‘‘e” complainant’s ex- 
ceptions are overruled—that is to say as to the testimony of Chas. C. 
Voght from Q. 42, D. R., p. 29, to and including ans. 47, D. R. 30, and 
his cross-examination from X Q. 76, D. R., to and including X ans. 86, 
D. RK. 34; testimony of John Finzer from ans. 26, D. R. 438, to and in- 
cluding ans. 29, D. R. 44, and from X Q. 100, D. R. 52, to and includ- 
ing ans. 109, D. R. 52, and testimony of Rudolph Finzer from Q. 28, D. 
R. 57, to and including ans. 29, D. R. 57, and from X Q. 87, D. R. 683, 
to and including X ans. 89, D. R. 64, except as to X Q. 85, 89, & 90, 
and the answers thereto so far as they refer to charm mentioned. 

That as to that part of defendant’s testimony designated in com- 

plainant’s exceptions or motion to strike out as “f” complain- 
27 ant’s exceptions are overruled—that is to say, as to all the 

testimony of David Musselman from Q. 1, D. R., p. 17, to and 
including ans. 37, D. R., p. 20; all the testimony of H. W. Rudolph, 
from Q. 1, D. R., p. 20, to and including ans. 16, D. R., p. 22, and 
the exhibits offered in connection with said witness’es testimony ; 
and question and answer of John Finzer, D. R. 43, Q. and ans. 22; 
and of same witness, D. R., p. 44, from Q. 30 to and including ans. 
30; and the testimony of Rudolph Finzer from Q. 124, D. R., 68, 
to and including ans. 132, same page. 

That as to that part of defendant’s testimony designated in com- 
plainant’s. exceptions or motion to strike out as “i” complainant’s 
exceptions are overruled—that is to say, as to all the testimony of 
witness Starr from Q. 1, D. R., 22, to and including ans. 8, D. R. 23; 
of John Miller from Q. 1, D. R., 24, to and including ans. 7, D. R., 
25 ; of Rudolph Finzer from Q. 70, D. R., 62, to ans. 72, same page. 

To which action of the court in overruling said exception to said 
testimony complainant excepted. 

Came again the defendant, by his said counsel, and ten- 
28 dered his bill of exceptions herein, which is signed and sealed 
by the court and ordered to be recorded, & which is as fol- 
ows: 

“ Be it remembered that on the hearing of the above-entitled cause 
the court, on motion of the complainant, struck out and excluded 
from the record herein and refused to allow the defendant to read 
and refused to hear as evidence in the said cause the following por- 
tions of the following depositions taken on behalf of the defendant 
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and on file in the said cause, and which the defendant offered to 
read as evidence on his part on the said hearing, to wit: 

The part of the deposition of Lewis N. Senior contained in from 
the 16th question to 51st question therein, both inclusive, and the 
answers thereto, which questions and answers are as follows, to wit: 

16 Q. What did they claim in that controversy ? 

A. They claimed that they had used the star shape before we 
had—that is, as a tag on the plug. 

17 Q. Did they object to your use of these brands on the outside 
of the box? 

A. No, sir. 
29 18 Q. What did they first call their tobacco that is marked 
with a star? 

A. I don’t know what they first called it, but at the time that we 
ig using the brand they called it “ New Style,” branded on each 

ox 

19 Q. Do you know their bills? Have you seen any of their 
bills? 

A. I suppose that I have. 

20 Q. Examine the bills now shown you, and state whether or 
not you recognize those as their bills. 

A. Yes, sir; they are their bills; they run into 1878. After they 
called it the “ New Style,” I think, they called it “Silver Star” for 
awhile. 

21 Q. In that controversy I understand that they did not claim 
that they had the right to prohibit you from the use of this brand 
on the boxes? 

A. No, sir. 

22 Q. What did they claim ? 

A. They claimed that they bad a right of the star shape; it didn’t 
make any difference whether in tin or on paper. 

23 Q. That they had the right to the star shape on what? 

A. As a tag on plug tobacco. 
30 24 Q. Were you at that time putting star-shaped tags on 
your tobacco ? 

A. Yes, sir. 

25 Q. Have you any of those tags with you? 

A. Yes, sir. 

26 Q. Look at the red and blue stars which I show you now, and 
state what they represent. 

A. They are paper tags intended to go on plug tobacco. 

27 Q. Are these some of your tags that you used on each plug of 
your tobacco ? 

A. Yes, sir. 

28 Q. As I understand you, Liggett & Myers objected to your 
using those sort of tags—that shape? 

A. Yes, sir. 29 Q. We compromised with them on the terms 
that they ‘would pay the expense of the dies for cutting the tags and 
we were to have the privilege of using any other shaped tags that 
we saw proper or the word star on the tag. 
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30 Q. Have you any of those plugs with you on which you used 
the new tags? 


A. Yes, sir. 
31 31 Q. Did you name your tobacco from the color of these 
stars, “ Red Star” and “Blue Star?” 
A. Yes, sir. 


32 Q. I now show you a plug of tobacco with a tin tag on it and 
a figure that looks like a five-leaf clover, marked “ Red Star,” and 
ask you what tobacco that is. 

A. That is what we brand as our “ Red Star” tobacco at present. 

33 Q. That is the mark that you agreed with Liggett & Myers to 
use in the place of the star-shaped tag ? 

A. Yes, sir. 

34 Q. Do you use the same tag for your Blue Star tobacco? 

A. No, sir; not a tin tag. 

35 Q. Do you still make the Blue Star tobacco? 

A. No, sir; we have not made any of it for some time. 

36 Q. State whether or not it was agreed, as a part of this com- 
“arm that you could continue the use of the brand such as you 
1ave shown on the caddies and boxes. 

A. Yes, sir. 
32 37 Q. Did they claim that they had used that brand prior 
to you? 

A. No, sir. 

38 Q. What did they say? 

A. Mr. Myers admitted that they had not. 

39 Q. Did Mr. Myers represent the complainant, The Liggett & 
Myers Tobacco Company, in that negotiation with you? 

A. Yes, sir. 


Cross-examination by Mr. BAKEWELL: 


40 Cross-Q. When did you commence marking your plugs of to- 
bacco with a red and blue star, as shown in the defendant’s exhibits 
on this sheet of paper? 

A. As early as 1878. 

41 Cross-Q. You commenced marking them with those stars in 
1878 ? . 

A. Yes, sir. 

42 Cross-Q. Did the Liggett & Myers Tobacco Company bring any 
suit against you? 

A. No, sir. 

43 Cross-Q. They notified you to stop using the star, didn’t they? 

A. No, sir; I don’t know that they notified us. 

44 Cross-Q. You had some discussion with them about it? 
33 A. Yes, sir; Mr. Myers came to our place himself and we 
agreed on that. 
45 Cross-Q. How long after you had been using this star 
did he come? 

A. I don’t remember. 

46 Cross-Q. Can you come at all near it? 

A. It was more than a year afterward, I think. 
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47 Cross-Q. Mr. Myers called to see you, and the result of that 
discussion was that you stopped using it; you discarded the use of 
the red and blue star or any other star on your plug tobacco, and 
you commenced from that time the use of a mark like “ Defendant’s 
Exhibit, Senior Plug?” 

A. Yes, sir. 

48 Cross-Q. You commenced using the star brand, which is showu 
in the stencils in evidence before you, about 1878, did you? 

A. Yes, sir. 

49 Cross-Q. When did you discontinue the use of those star brands? 

A. I have not discontinued them at all. 

50 Cross-Q. You are still using the star brands, are you ? 

A. Yes, sir. 
34 51 Q. By Mr. Beattie: Are you still using this tag that is 
shown in “ Defendant’s Exhibit, Senior Plug ”—the red star? 

A. Yes, sir. 


The part of the deposition of Rudolph Finzer, from the 30th ques- 
tion to the 35th questions therein, both inclusive, and the answers 
thereto, which questions and answers are as follows, to wit : 


30 Q. Examine the watch-charm that I now show you, and state 
to whom it belongs. 

A. It belongs to me. 

31st Q. When and where did you have it made? 

A. The locket was purchased here, and the trade mark was put 
on it in Wall street, New York. 

32 Q. What trade mark is it? 

A. The Five Brothers’ Star. 

33 Q. It is a five-pointed star, and between the points the figure 
“5” and the letters “ Bros.,” and on the points the names of John, 
Ben, Fred, Rudy and Nick ? 

A. Yes, sir. 

34 Q. Examine the wax impression that I now show you and state 
whether or not it was made by that watch-charm? 

A. Yes, sir; that is a fac-simile of the charm. 
oO 35 Q. After you ceased to be a member of the firm of John 
Finzer & Bros., did you go into business for yourself? 

A. Yes, sir. 

The part of the said R. Finzer’s deposition contained in from the 
50th to the 51st questions therein, both inclusive, and the answers 
thereto, which question and answers are as follows, to wit: 


50 Q. When was the charm, the impression of which you have 
put in evidence, made ? 

A. In 1874. 

51 Q. When was the trade mark put upon it? 

A. In 1874. 


The part of the said R. Finzer’s deposition contained in from the 
57th to the 60th questions therein, both inclusive, and the answers 
thereto, which questions and and answers are as follows, to wit: 


THE LIGGETT & MYERS TOBACCO CO. VS. RUDOLPH FINZER. 


57 Q. I will show you another label in three parts and ask you 
what that is? 
A. That is a miniature label; one of them a copy of the large 
label and intended to be placed on a single plug. 
58 Q. How was that used ? 
A. I never saw it used. 
36 59 Q. How was it intended to be used ? 
A. To be put on a single plug. 
60 Q. I now show you three labels and ask you what they are? 
A. They are copies of my starlight, sunlight, and moonlight 
brands. 


The part of the said R. Finzer’s deposition contained in the 85th, 
89th, & 90th cross-questions, so far as they refer to the charm men- 
tioned therein, and the answers thereto, so far as they refer to said 
charm, which questions and answers are as follows, to wit: 


85 Cross-Q. This mark which you call your trade mark—an im- 
pression from your seal which you have put in evidence as “ Rudolph 
Finzer charm ”—that is the same mark that you say that you have 
on your bill-heads, is it not? 

A. I have not seen the bill-heads recently. 

89 Cross-Q. That mark was only used on the bill-heads and sta- 
tionery ? 

A. No, sir; the mark was used on the show-cards and used in 
various ways as the “charm” is evidence, which was made in 1874. 

90 Cross-Q. But you didn’t mark it, as shown on the 
37 “charm” or on the bill-heads, on your tobacco, did you? 
A. Yes, sir. 


The part of the said R. Finzer’s deposition contained in from the 
105th to the 114th cross-question- therein, both inclusive, and the 
answers thereto, which questions and answers are as follows, to wit: 


105 Cross-Q. In your direct examination you have referred to 
Ehibit “Cameron No. 1,” which bears the name Starlight, of Aus- 
tralia, you have stated that that was used as a brand for tobacco in 
1859. What enables you to say that? 

A. From information from the gentleman who was foreman in 
the factory. 

106 Cross-Q. Do you know whether that label is used now or not? 

A. It is used now. 

107 Cross-Q. Has it been continually used ? 

A. Yes, sir; from what information I have. 

108 Cross-Q. You don’t know it of your own personal knowledge ? 

A. No, sir. 

109 Cross-Q. You don’t know, of your own personal knowledge, 

whether it is used to-day ? 
38 A. No, sir. 
110 Cross-Q. You don’t know, of your personal knowledge, 
when it was first used ? 
A. No, sir. 
111 Cross-Q. You have stated in your direct examination that 
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these three symbols attached together, one of which seems to be a 
small copy of the large label “Cameron,” was intended to be placed on 
the plugs of tobacco. How do you know that it was intended to be 
placed on the plugs of tobacco ? 

A. It is evidently intended to be placed on the plugs. 

112 Cross-Q. You don’t know it? 

A. No, sir. 

113 Cross-Q. You never saw it affixed to any plugs? 

A. No, sir. 

114 Cross-Q. And you don’t know that it ever was affixed to any 
small plugs of tobacco ? 

A. No, sir. 


To all of the rulings by the court the defendant then excepted 

and still excepts, and prays that this his bill of exceptions 

39 may be signed, sealed, and enrolled and made a part of the 
record in this cause, which is done. 


JNO. W. BARR, Judge. 


On the hearing of the above-entitled cause the complainant read 
and relied on the following matters, to wit: The bill of complaint, 
the replication, the depositions of John E. Liggett, John W. Den- 
ning, John N. Drummond, James G. Butler, Henry Dansman, M. 
C. Wetmore, J. A. Ladd, H. J. Brown, Christian Peper, J. E. Lig- 
gitt, recalled, G. S. Myers, G.S. Myers (in rebuttal), and M. I. Barker, 
and the exhibits therewith, to wit, Complainant's Exhibits “ Liggett 
& Myers’ Star Tobacco” and “ Finzer Tobacco. 

And the defendant read and relied on the following matters, to 
wit: The answer, the depositions of Edward Holbrook, H. Wirg- 
man, M. S. Preston, H. Wrigman, recalled, David Musselman, H. 
W. Rudolph, Joseph G. Starr, John Miller, Charles C. Voght, Jolin 
Finzer, Lewis N. Senior, except the following parts of the said 

Senior’s deposition, excluded by the court, to wit, the part con- 
40 tained in from the 16th to the 5lst questions thereof, both 

inclusive, and the answers thereto, and Rudolph Finzer, eX- 
cept the following parts of the said Finzer’s deposition, excluded by 
the court, to wit, the parts contained in from the 30th to the 35th 
questions, both inclusive; the 50th to the 51st questions, both 
inclusive; the 57th to the 60th questions, both inclusive; the 85th 
to the ¥2nd cross-question-, both inclusive, and the 105th to the 114th 
question-, both inclusive, and the answer- to all of the said questions, 
and the exhibits therewith, to wit, Defendant’s Exhibits “ Hol- 
brook Brand,” “ Holbrook Nos. 2 and 3,” “John Finzer & Bros. 
as “Ss iggett & Myers’ Plug,’ “Rudolph Finzer Plug,” “ John 
Finzer & Bros. No. 2,” “John Finzer & Bros. No. 3,” “Cameron,” 
“Cameron No. 2,” “ Rudolph Finzer Nos. 1, 2, & 3,” and Rudolph 
Finzer No. 4. 


Decree. 


This cause came on to be heard and was argued by counsel ; and 
thereupon, upon consideration thereof, it was ordered, adjudged, and 
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decreed as follows, viz: That the bill of complaint herein be, and 
the same is hereby, dismissed, and that the defendant, Ru- 
4] dolph Finzer, recover of the complainant, The Liggett & 
Myers ‘Tobacco Company, his costs herein expended, to be 
taxed, and he may have execution, ce. 
The parties, by their counsel, filed their stipulation herein. 
In deciding this case the court delivered a written opinion, which 
is filed. | 
The stipulation above referred to is in words and figures as fol- 
lows: 
Stipulation. 


Circuit Court of the United States for the District of Kentucky. In 
Equity. 
Licaetr & Myers Topacco Company vs. RupotpepH FINZER. 


It is hereby stipulated by and between the parties hereto, by 
counsel, that the printed records filed herein May 26, 1885, by the 
parties, respectively, shall be the record in this cause, so far as the 
depositions therein contained are concerned. 

JAMES A. BEATTIE, 
Solicitor for Def’ t. 

PAUL BAKEWELL, 
Solicitor for Complainant. 


The opinion referred to above is as follows, to wit: 


42 Opinion. 
Liacett & Myers Topacco Co. vs. RupotepH FINZER. 


The complainant commenced, in the summer of 1876, to mark a 
certain kind of plug tobacco manufactured by it with atin tag made 
in the shape of a star. This tobacco was put up in pieces weighing a 
pound, with creases or indentures indicating the size of the plugs 
into which it was to be cut, and between each indenture was fast- 
ened a tin tag into the tobacco by means of prongs in the center and 
points of the star. 

The complainant continued to use this kind of a star as a trade 
mark from the summer of 1876 until the present time, and now 
seeks by this bill to enjoin the defendant from using on plug tobacco 
manufactured by him a round gilded paper in the center of which 
is a red star and under the star the word “ light.” This paper has 
on one side of the red star the word “ trade” and on the opposite 

side the word “mark,” and it is stuck to the tobacco with 
43 mucilage. The plugs of tobacco upon which this paper is 

used is of a different weight and size from that maufactured 
by complainant. 

There is a material difference in in the appearance of the tobacco 
manufactured by defendant from that manufactured by complain- 
ant, and the trade mark used by defendant has no resemblance to 


THE LIGGETT & MYERS TOBACCO CO. VS. RUDOLPH FINZER. 17 


that used by complainant, except they both use the design of a 
star. 

There is no evidence in the record that defendant’s tobacco has 
ever been taken for that of the complainant’s, and an inspection of 
the two trade marks satisfies me that there is no probability that de- 
fendant’s tobacco will ever be sold as complainant’s manufacture, 
even to the most incautious person who has ever seen complainant's 

. tobacco and trade mark. 
The complainant, however, insists that the plug tobacco manu- 
factured by it and which has been put upon the market with the 
mark of a star lias become known by the trade and public as 
44 “Star ” plug tobacco, and that by reason thereof complainant 
has the sule and exclusive use of the design of a star upon 
plug tobacco as a trade mark. It also alleges that it was the orig- 
inal manufacturer of plug tobacco with the design of a star affixed 
to the plugs and the first to introduce it to the public. 

The defendant’s answer admits that complainant’s plug tobacco 
has become known to the trade and public as “Star” plug tobacco, 
and that it is purchased by the name of “Star” tobacco, but denies 
that complainant was the first to introduce the design of a star on 
plug tobacco or in connection therewith. 

The testimony proves that complainant was the first to use the 
design of a star made of tin and fastened on the plug of tobacco as 
described, but that it was not the first to use the design of a star to 
designate a particular kind of plug tobacco in the market. 

The defendant’s old firm, Finzer Brothers, used the design of a 

star on the boxes in which their tobacco was put upon the 
45 market, and also upon a wrapper of tin foil with which they 

covered their plug tobacco. ‘The one was called by them 
“Silver Star” and the other “Star of the West,” but neither bore 
any resemblance to complainant’s trade mark. These designs were 
used before and after 1876. There is evidence offered tending to 
show that the word “star” or the design of a star was used by other 
manufacturers upon their boxes of tobacco. 

It is insisted by the learned counsel of the defendant that as the 
word “star” and the design of a star had been used previously to 
1876 and at that time to designate a particular make of plug tobacco 
by other manufactures, complainant could not acquire the exclusive 
right to use every kind of design of a star, even though such prior 
use by others have since ceased, but that complainant’s right and 
property is confined to its particular design of a star. 

It is unnecessary to decide whether the complainant’s use of the 

design of a star and the habit thereafter of the trade and the 
46 public to designate its plug tobacco as “ Star” tobacco could 

give it the exclusive right to use every design of a star or the 
word itself unaccompanied by other words or designs to designate 
s plug tobacco. 
lowever this may be I am clearly of the opinion that complain- 
t’s use of its design of a star and the habit of the trade and the 
blic to designate its plug tobacco as “Star” tobacco does not pre- 
ent the defendant from using as a trade mark the design of a star 
o—298 
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in combination with the word “ light,” meaning “ starlight,” because 
such use does not in fact deceive, nor is it calculated to deceive either 
the trade or the public into purchasing defendant’s tobacco as tobacco 
manufactured by the complainant. 

If it be conceded that the design of a star was an arbitrary 
selection by complainant, and that the subsequent habit of the trade 
and public of calling complainant’s plug tobacco “ Star” tobacco has 
extended his trade, made so as to cover every design of a star, al- 

though such other designs may not tend to deceive the trade 
47 and public, it would be going much beyond reason and any 

authority known to me to extend complainant’s exclusive 
right to every design of a star in combination with other words or 
designs without regard to the fact whether the trade and public was 
thereby deceived or intended to be deceived. 

The complainant’s bill should be dismissed with costs, and it is 
so ordered. 


And on another day of said February term, to wit, on Tuesday, 
June 16th, 1885, came the complainant, by Paul Bakewell, Esq., its 
counsel ; came also the defendant, by his counsel, James A. Beattie, 


Esq. | 


Order Fil. Pet’o. for Rehearing. 


. + + . 7 ¢ 

The complainant, by counsel, filed its petition for rehearing 
herein, and said cause, coming on to be heard upon said petition, 
was argued by counsel, and the court, not being advised thereof, 


takes time. 


Said petition for rehearing is as follows: 


Petition for Rehearing. 


Circuit Court of the United States in and for the District of 
Kentucky. In Equity. 


Tue Liacetrr & Myers Tornacco CompANyY 
vs. 
Rupo.tpH FINGER. 


48 And now comes complainant in the above-entitled cause 
and respectfully petitions this court to grant it a rehearing 
for the following reasons. 
Ist. That the court erred in granting judgment for defendant in- 
stead of for complainant. 
2nd. That it appears from the pleadings and testimony in this 
case that complainant is entitled to relief prayed for in its bill. 
3d. That the court erred in not striking out and in considering 
that testimony which complainant asked to have stricken out, and 
which was marked in its printed record and called for by its motior* 
to strike out. ‘ | 
PAUL BAKEWELL, ‘*~° 
Solicitor for Complainant. 


Pia: <9, teen he: Me 
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And on another day of said February term, to wit, on Tuesday, 
July 7th, 1885, came the parties by their counsel. The court, being 
now advised of the complainant’s petition for a rehearing, filed a 
response herein. 


Order Overruling Pet’o. for Rehearing. 


It is therefore decreed and ordered that said petition be, and the 
same is hereby, overruled. 
49 The response above referred to is as follows, to wit: 


Response. 


Liagett & Myers Topsacco Co., Complainant, 
vs. 
——- a 
RUDOLPH FINZER. 


Response to petition for rehearing. 


The learned counsel for the complainant is mistaken in thinking 
the decree in this case was induced to any extent by the evidence of 
the defendant, which he claims should have been excluded. Al- 
though that evidence may be material in one view, it did not have 
any effect upon me in reaching a conclusion. 

There is no evidence in the record that the defendant’s tobacco 
upon which his trade mark is placed has ever been sold as the to- 
bacco of complainant, nor that defendant’s tobacco thus marked is 
likely to be taken for that of the complainant. An inspection of 
the two trade marks and the tobacco upon which they were placed 
satisfied me that neither traders in tobacco or the most incau- 
tious buyer who had ever seen complainant’s trade mark or tobacco 

would mistake defendant’s tobacco or trade mark. There is, 
50 therefore, neither actual or probable deception in the use of 

defendant’s trade mark, nor is there any probable injury to 
complainant’s property riglits. 

If it be conceded that complainant bas the exclusive right to the 
use of the name “ Star,” as applied to plug tobacco, still he has not 
made out a case for an injunction against the defendant. 

The defendant has been using his trade make since the spring of 
1882, and there is no evidence proving that his tobacco is known by 
any one as “Star” tobacco. The use of the design of a “star” in 
combination with the word “light” would indicate that, if defend- 
ant’s tobacco has any distinctive name, it would be called “Starlight” 
tobacco, and the probability of this is increased by the fact, which is 
proven, that the defendant has always called it “ Starlight” and the 
companion brands he calls “Sunlight” and “ Moonlight” tobacco. 

I have examined with care the authorities referred to by counsel 
and other authorities, and deem in unnecessary to review them, but 

assuming the law to be as broad and comprehensive as stated 
51 by Lord Chanworth, in Seixo vs. Provegende, 12 Jurist, 215, 
still I think complainant has wholly failed to make out a case 
for an injunction. 
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The mere possibility that some one may hereafter mistake defend- 
ant’s tobacco for that of complainant, or call defendant’s tobacco 
“Star” tobacco instead of “Starlight” tobacco, is not sufficient to 
authorize this court to issue an injunction. 

The correct doctrine upon this subject is that announced by Vice- 
Chancellor Hall in Cope vs. Evans, L. R. 18, Eq. R. 115, who, after 
reviewing the English authorities, said: “From these judgments I 
take it that the law of the court is that it will not grant the injunc- 
tion utiless it is satisfied that there will be deception, or that there 
is probability or likelihood of deception, or, in Lord Kingsdown’s 
words, that what the defendant does is calculated to deceive.” 

The hearing is therefore refused. 

In regard to the question of whether or not affidavits may now be 

filed to show that the amount in controversy is sufficient to 
52 give complainant an appeal, I am of the opinion that it may 
be done. 

In Course vs. Stead and Williamson vs. Knicaid, 4 Dallas, 20 & 19, 
this was permitted in the supreme court, and in ex parte Bradstreet, 
7 Pet., 647, that court recognized the right of a party to give evi- 
dence of the value in a mandamus case in the lower court, with a 
view of having the case revised by the supreme court; that court 
by rule 13, adopted Aug. 15th, 1800, authorized the plaintiff in error 
to show by affidavits to the satisfaction of the court that the matter 
in dispute was over $2,000—the amount which was then necessary 
to give that court jurisdiction. 

This rule was omitted in the revision of the rules made at the 
December term, 1858, and again in the revision adopted at the Octo- 
ber term, 1883. The court, however, in The Grace Girdles, 6 Wallace, 
441, allowed the amount in controversy in an admiralty cause to be 
shown by affidavit. 

The omission of this rule 13 from those now promulgated may 

indicate that the court will not hear evidence upon this sub- 
53 ject; and, if so, there is the greater reason why the lower 
courts should permit it. 

In May vs. Sloan, 101 U.S., 232, the court determined that the fact 
that the appellee who raised the objection to the jurisdiction pur- 
chased the land at the price of $21,000, and appellant’s affidavit to 
the petition for an appeal which stated the matter in controversy 
was over $5,000 was sufficient to give the court jurisdiction. 

This was a suit to compel a conveyance and for an injunction 
against the defendant attempting to get possession of the land dur- 
ing the pendency of the suit. 

Injunction suits are often brought when the damage already done 
is merely nominal, but the granting or refusing the injunction may 
involve vast sums or interests which would be worth vast sums. 
Unless such interest can be ascertained and valued the loseing party 
would be without remedy in the supreme court. 

In State Mo. vs. Bell Telephone Co., 23 Fed. R., 544, the learned 

court, Judges Brown & Treat, indicated that in such cases 
o4 the proper practice was to show the amount in controversy 
by affidavits. : 
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And on another day of said February term, to wit, on Tuesday, 
July the 14th, 1885, came the parties, by their counsel. The com- 
plainant, by counsel, filed the affidavit of John E. Liggett herein; 
the defendant, by counsel, filed his affidavit herein. 


The affidavit of John E. Liggett above referred to is as follows: 


Affidavit of J. E. Liggett. 


In the Circuit Court of the United States in and for the District of 
Kentucky. In Equity. 


Liacett & Myers Tos. Co. 
vs. * 5777. 
RUDOLPH FINZER. 


John E. Liggett, being duly sworn, on his oath says: 

I am president of the Liggett & Myers Tobacco Company, com- 
plainant in this suit. I have read the bill in equity in this cause, 
and | know that the matters and things therein stated involve the 


manufacture and sale of plug tobacco known as “ Star Tobacco,” and 
that the good will of complainant’s business in the manufact- 
DO ure and sale of “Star Plug Tobacco” exceeds, for every year, 
the sum of five thousand dollars, exclusive of costs, and that 
the matter in dispute in this action. exclusive of costs, exceeds the 
sum or value of five thousand dollars. 
JOHN E. LIGGETT. 


Subscribed and sworn to before me this eighth day of July, 1885. 
[SEAL. | W. H. SCUDDER, Jr., 
Notary Public, City of St. Louis, Mo. 


The affidavit of the defendant above referred to is as follows: 


Affidavit of Defendant 


In the Cireuit Court of the United States for the District of Ken- 
tucky. In Equity. 


Tue Liaccert & Myers Topacco CoMPANY 
vs. No. 5777. 
Rupo.pu FINZER. 


Rudolph Finzer, being duly sworn according to law, states that 
he is the defendant in this cause; that both in the oral argument 
and brief for the complainant at the hearing of the said cause com- 
plainant’s counsel stated that neither damages nor profits were sought 

in this suit ; that all that was asked for on the part of com- 
56 plainant was an injunction; that on page 32 of the printed 

brief, filed on behalf of complainant at the hearing in this 
court, it is said: “ Complainant, asking merely for an injunction, not 
damages, comes before this court of equity showing this existing 
state of facts,” &c., Ke. 
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Affiant further states that he is familiar with and understands the 
matters in controversy in this cause; thatit is not true that the matter 
in dispute in this action or suit, exclusive of costs, exceeds the sum or 
valueof five thousand dollars; that,as affiant understands the decision 
of the court in this cause, and as he is advised, it does not affect the 
validity of the trade mark claimed by complainant as set out in its bill 
of complaint in this cause, but leaves the complainant in the full pos- 
session, use,and control of its said trade mark, and that the protection 
of the complainant in the goodwill of its business and the manu- 
facture and sale of plug tobacco known as “ Star Tobacco” is not 

involved or affected herein, and that the manufacture and 
57 sale by defendant of his tobacco known as “Starlight” and 

described here in the pleadings has not, does not, and will 
not affect the good will of complainant’s said business and manu- 
facture and sale of “Star Tobacco” in any sum, degree, or way what- 
soever. 


RUDOLPH FINZER. 
Subscribed and sworn to before me by Rudolph Finzer this 13th 
day of July, 1885. 


JAMES A. BEATTIE, 
Com’r Cir. C’t U.S. Dist. Ky. 


Order Filing Affidavits. 

And on another day of said February term, to wit, on Saturday, 
July the 18th,1885, came the complainant, by counsel, and filed the 
affidavit of John E. Liggett herein; came also the defendant, by 
counsel, and filed his affidavit herein. 


Order Granting Appeal. 


Thereupon the complainant, by said counsel, prayed an appeal 
from the decrees herein to the Supreme Court of the United States, 
which is granted. 


Order Approving Appeal Bond. 


The complainant tendered its appeal bond herein, which is ap- 
proved and ordered to be filed. 


58 The affidavit of John E. Liggett, above referred to, is as 
follows: 
Affidavit of Jno. EF. Liggett. 


In the Circuit Court of the United States in and for the District of 
Kentucky. In Equity. 


Liacett & Myrrs Tor. Co. 
v8. No. 5777. 
Rupo.pH FINGER. 


John E. Liggett, being duly sworn, upon his oath says that the 
matter in dispute in the above-entitled action, exclusive of costs, 
exceeds the sum or value of $5,000.00. 
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Affiant further says that he is the president of the complainant 
company; that he has read the bill in equity in this cause and 
knows that the matters and things therein stated involve the pro- 
tection of complainant in the good will of complainant’s business 
in the manufacture and sale of plug tobacco known as “ Star To- 
bacco,” and that the good will of complainant’s business will be 
effected injuriously by the decision of the trial court in this cause 
every year that the said decision remains in force to an amount that 
cannot be exactly exactly estimated, but that certainly far exceeds 
five thousand dollars. 
59 A ftiant further says that the right asserted by deponent, and 
upheld by the court in its decision, to use the word or symbol 
“Star,” in combination with other words or symbols, in violation of 
the right asserted by complainant in this action, to the exclusive use 
of the word or symbol “ Star” on plug tobacco, is extremely injuri- 
ous to plaintiff, and that the right to the exclusive use of the word 
or symbol “Star” on plug tobacco, asserted by complainant and 
denied by the trial court by the decree in this action, is worth te 
complainant much more than $5,000.00, to wit, more than $50,000.00. 
Affiant further says that the matter in dispute in this action is 
complainant’s exclusive right to the word or symbol “Star” on 
plug tobacco, which matter, exclusive of costs, exceeds the sum or 
value of $5,000.00. 
Affiant further says that complainant is, and for many years has 
been, a manufacturer of plug tobacco on a large scale in St. Louis, 
Missouri, and has yearly for many years expended large sums 
60 in building up a reputation for its “Star” plug tobacco and 
in establishing its peculiar and exclusive right to use word 
or symbol of a star on plug tobacco, and that the contention in the 
present cause on behalf of complainant is, as shown by the plead- 
ings, proofs, and arguments in this behalf, that complainant’s symbol 
of a star has given to iis goods the name of that symbol, and that it is 
inequitable to allow defendant to use that symbol on the same class 
of goods, though defendant’s symbol be different in other respects, 
because the fact that the symbol of a star had given its name to 
complainant’s mark shows a probability that the same symbol in 
defendant’s mark would give a like name to defendant’s goods. 
This court, having held that no such probability appears, and 
that the symbol or name of Star may be used by defendant, 
and consequently by other tobacco manufacturers on plug 
tobacco, when associated with other symbols, has thereby 
61 opened wide the door, as complainant contends, to the 
infringement of complainant’s good will, and judicially 
determined that complainant has not the exclusive right to 
the word or symbol “Star” on plug tobacco, which exclusive 
right is the matter in dispute, and is worth to complainant. as 
affiant believes from his knowledge of complainant’s business, over 
$50,000.00, and which is worth-more than $5,000, exclusive of costs. 
Affiant further says that the matter in dispute in this case involves 
the right of complainant to the exclusive right of the symbol of a 
star on plug tobacco, and to prosecute its business of nanufacturing 
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plug tobacco by the mark of a star upon its plugs to the exclusion 
of any such right in defendant or in any other manufacturer of plug 
tobacco, and that this right and matter in dispute exceeds the sum 
of $5,000, exclusive of costs. | 

Affiant says that be reason of the well-known character of vom- 

plainant’s tobacco, and of the large sums expended by com- 
62 plainant in advertising and introducing the same, the right to 

the word or symbol “ Star” on plug tobacco, whether in com- 
bination with the word “ light” or not, is worth more than $5,000, 
and exceeds that sum, exclusive of costs, and that the injury to com- 
plainant by the use of such symbol as that used by defendant and 
complained of in this action on plug tobacco not manufactured by 
complainant exceeds the value of $5,000, exclusive of costs. 

Affiant further states that the sales of complainant’s “ Star” plug 
tobacco have during the past five years exceeded the sum of $2,700,000 
per year, and that the denial to complainant of the restraining order 
prayed in the above-entitled cause is a loss to complainant in its 
sales of “Star” plug tobacco wh-ch cannot be accurately estimated, - 
but which far exceeds the sum of five thousand dollars, exclusive of 


the costs of this action. 
‘ JOHN E. LIGGETT. 


63 Sworn to and subscribed before me this 16th day of July, 
1885. 
[SEAL. | PAUL F. COSTE, 


Notary Public, City of St. Louis, Mo. 


The affidavit of the defendant referred to above is as follows: 


Affidavit of Defendant. 


In the Circuit Court of the United States for the District of Kentucky. 
In Equity. 


Tue Liccetr & Myers Topacco CoMPpANY 
v8. No. 5777. 
RupoirH FINzer. 


Rudolph Finzer, being duly sworn according to Jaw, deposes and 
says that he is the defendant in the above-entitled cause; that he 
was present at the hearing of the said cause and heard the argument 
of the counsel for the complainant therein; that in his said argu- 
ment the said counsel stated that the complainant sought neither 
profits or damages, but only an injunction in said cause, and that on 
page 32 of his printed brief filed in said cause said counsel uses the 

following language, to wit: “ Complainant, asking merely for 
64 an injunction, not damages, comes before this court of equity 
showing this existing state of facts.” 

And affiant further deposes and says that it is not true that the 
matter in dispute in the above-entitled action, exclusive of costs, 
exceeds the sum or value of $5,000.00 in any of the aspects or states 
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of case set out in the affidavit of John E. Liggett, filed this 18th day 
of July, 1885, or in any way, aspect, or state of case whatsoever. 


RUDOLPH FINZER. 


Subscribed and sworn to before me by Rudolph Finzer this 18th 
day of July, 1885. 
SAM’L B. CRAIL, Clerk, 
By HENRY F. CASSIN, D. C. 


The appeal bond referred to above is in words and figures as 
follows, viz: 


Appeal Bond. 
Circuit Court of the United States, District of Kentucky. 


Tue Liccett & Myers Topacco CoMPANY 
vs. 
RupoupH FINZER. 


65 Know all men by these presents that we, the Liggett & 

Myers Tobacco Company, principal, and J. H. Lindenberger, 
surety, are held and firmly bound unto Rudolph Finzer in the sum 
of five hundred ($500.00) dollars, to be paid to the said Rudolph 
Finzer, his executors or administrators; to which payment, well 
and truly to be made, we bind ourselves and each of us, jointly and 
severally, and our and each of our heirs, executors, and administra- 
tors, firmly by these presents. 

Sealed with our seals and dated this eighth day of July, A. D. 
1885. 

Whereas the above-named Liggett and Myers Tobacco Company 
hath prosecuted an appeal to the Supreme Court of the United States 
to reverse the decree rendered in the above-entitled suit by the cir- 
cuit court of the United States for the district of Kentucky at 
Louisville: 

Now, therefore, the condition of this obligation is such that if the 
above-named Liggett and Myers Tobacco Company shall prosecute 
its said appeal to effect and answer all damages and costs if it shall 

fail to make good its plea, then this obligation shall be void; 


66 otherwise the same shall be and remain in full force and 
virtue. 
LIGGETT & MYERS TOBACCO 
COMPANY, 


By J. E. LIGGETT, Pres’d’t. [1. s.] 
J. H. LINDENBERGER. |[t. s.] 


Sealed and delivered in presence of— 
SAM’L B. CRAIL. 


Approved July 18th, 1885. 
JNO. W. BARR, Judge. 
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And on another day of said February term, to wit, on Tuesday, 
July 28th, 1885, came the complainant, by Paul Bakewell, its coun- 
sel, and filed its assignment of errors herein, which said assignment 
of errors is as follows, to wit: 


Assignment of Errors. 


Circuit Court of the United States in and for the District of Ken- 
tucky. In Equity. 


Liacett & Myers Tos. Co. ) 
vs. No. 5777. 
Rupoitpu FINZER. rf 


And now comes the said complainant and says that in the record 
and proceedings of the said court in the above-entitled cause there 
is manifest error, and for error said complainant assigns the follow- 

ing, to wit: 
67 1. Thatsaid court admitted improper and illegal testimony 
offered by defendant. 

2. That the judgment of the said court was both against the law 
and the evidence. 

3. That the court erred in dismissing complainant’s bill. 

4. That the court erred in not granting a decree for complain- 
ant. 

5. That the court erred in overruling complainant’s motion for 
a new trial or rehearing. 

D. W. SANDERS, 
BAKEWELL & BAKEWELL, 


Solicitors for Complainant. 


The evidence read on behalf of the complainant and defendant 
on the hearing of this cause is as follows, viz: 


68 Complainant’s Testimony-in- Chief. 


Testimony taken on the part of the complainants in the case of the 
Liggett & Mvers ‘Tobacco Company v. Rudolph Finzer, under the 
sixty-seventh rule of practice for courts of equity of the United 
States, April 8, 1884, at the office of Paul Bakewell, No. 417 Olive 
street, St. Louis, by L. L. Walbridge, special examiner, appointed 
by the United States circuit court to take testimony in said cause. 


Plaintiff’s solicitor offers in evidence a piece of tobacco with Lig- 
gett & Myers’ star mark upon it, and the same is marked “ Com- 
plainant’s Exhibit Liggett & Myers’ Star Tobacco.” 

Complainant’s solicitor offers in evidence a piece of tobacco ad- 
mitted by defendant to be manufactured by him, and tbe same is 
marked “ Complainant’s Exhibit Finzer Tobacco.” 

JoHn I. Liccett, being duly sworn, doth depose and say, in an- 
swer to interrogatories proposed to him by PauLt BAKEWELL, Esq., 
counsel for the Liggett & Myers Tobacco Co., as follows, viz: 
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1 Q. What is your name, age, residence, and occupation ? 

A. My name is John E. Liggett; I am 58 years old; reside in St. 
Louis, and am a manufacturer of tobacco. 

2 Q. What is your position or relation with the Liggett & Myers 
Tobacco Co. ? 

A. I am president of the Liggett & Myers Tobacco Co. 

3 Q. How long had the Liggett & Myers Tobacco Co. been in ex- 
istence as a company ? 

A. I think it 1s about six years; it was first Liggett & Myers, then 
the Liggett & Myers Tobacco Co., in accordance with the law requir- 

ing the word company to be affixed to the name of the firm. 
69 4Q. Is the Liggett & Myers Tobacco Co. the successor in 
business to Liggett & Myers? 

A. Yes, sir. 

5 Q. What was your occupation and business in the years 1875 
and 1876? 

A. Manufacturer of tobacco, occupying the same position I do 
now—that is, a member of the firm of Liggett & Myers then, I 
think. 

6 Q. The predecessors in the business of the Liggett & Myers To- 
bacco Co.? | 

A. Yes, sir. 

7 Q. When did you first mark your plug tobacco with a star? 

A. In 1876. 

8 Q. What mark was it vou affixed on that date? 

A. About in July or August, | think, we commenced manufact- 
uring pound plug tobacco from the white Burley leaf, and we put 
it on the plug tobacco. 

9 Q. When you first marked a star on your plug tobacco how did 
it resemble the mark of a star on Complainant’s Exhibit Liggett & 
Myers’ Star Tobacco ? 

A. The same—a similar star. 

10 Q. At that time, in 1876, when you say you first marked a star 
on your plug tobacco, did you know of any other manufacturers any- 
where who marked a star on their plug tobacco? 

A. No, sir. 

11 Q. Did you, in 1876 or since then, mark your plug tobacco 
with a star mark of any other material than tin, as shown in the 
Complainant’s Exhibit Liggett & Myers’ Star Plug Tobacco? 

A. We had some silver-foil stars made exactly like that, and we 
had another paper—golden paper—with a star on it, and we used 
them sometimes, but I don’t know as we put them in the trade. 

12 Q. When was that? 

A. That was along about 1877 or 1878. 

13 Q. Please look at Complainant’s Exhibit Liggett € Myers’ To- 
bacco Co.’s Star No. 2 and state whether or not this was a mark man- 
ufactured by your order for plug tobacco manufactured by you. 

A. That is one of them. 

14 Q. You say you did not use that in the trade? 

A. Not in the trade. 


eR me a 
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70 15. Q. Can you give any reason for not using that in the 
trade? 

A. It didn’t stick on the plug so well and wasn’t as plainly seen. 

16 Q. So you abandoned the notion of using it? 

A. Yes, sir; we didn’t use them any more than to experiment 
with them. I don’t know that we ever sent out any. I am not 
sitive about that, but I don’t think we did. 

17 Q. When was that? 

A. Some time in 1877 or 1878; I can’t say exactly when without 
looking the matter up, but it was previous to 1879. 

18 Q. Where was that mark made? 

A. I think that was made in Louisville, sir. 

19 Q. Do you remember who made it? 

A. My impression is it was the Louisville Lithograph Co.; I think 
that is the style. 

20 Q. Have you any bill of the Louisville Lithograph Co. or the 
makers of that mark—a receipted bill? 

A. I don’t know, sir; I suppose we have. 

21 Q. Why did you mark your plug tobacco with a star made of 
tin instead of any other material ? 

A. Because it is easily affixed and is very conspicuous; the main 
reason is on account of the ease with which it is placed on the plug 
tobacco, and the firmness with which it adheres; you can’t get it out 
without force; this (paper exhibit marked No. 2) comes off and we 
have to use stickers on the paper. 

22 Q. Has the mark on plug tobacco which you claim any par- 
ticular feature, so far as being made of tin is concerned? 

A. No; we never speak of it as a tin tag; we speak of it as star to- 
bacco only. 


And in answer to cross-interrogatories proposed to him by JAMEs 
A. Brarriz, Esq., counsel for Rudolph Finzer, as follows: 


23 X Q. If I understand you, you commenced the manufacture 
of this tobacco, of which you have filed a sample, marked Complain- 
aut’s Exhibit Liggett & Myers’ Star Tobacco, in 1876? 

A. Yes, sir. 
71 24 X Q. That was manufactured in pound lumps, was it ? 
A. Yes, sir. 

25 X Q. How many pieces of the size of the exhibit just referred 
to would constitute a pound lump? 

A. I think eight of them. 

26 X Q. In a continuous bar? 

A. In a continuous bar; they can be spaced any space you want 
and you can put as many stars as you want. We make them some- 
times seven space and sometimes nine. 

27 X Q. That style of tobacco of yours is always made of this 
white Burley tobacco, is it? : 

A. Yes, sir. 

28 X Q. And you use that star mark that appears on this exhibit 
only on that style of tobacco ? 


ae tt 
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A. So far we have always used that kind, but we don’t confine 
ourselves to that particularly ? 

29 X Q. But so far you mark this style of tobacco with that star? 

A. Yes, sir; hut we have used it on other kinds. 

30 X Q. Now, haven’t you always marked that tobacco with the 
tin-tag star mark that appears on this exhibit? 

A. For the trade, yes, sir; we may possibly have sent out a little 
with the paper on ; I don’t know that positively. 

31 X Q. But this tin-tag star mark is the characteristic of the 
Liggett & Myers pound lump tobacco made of the white Burley leaf, 
is it not? 

A. The star is the characteristic, and what we call it “ the star;” 
we never say “tin star,” or anything of the kind, but we have used 
the tin star always. 

32 X Q. You have always put the tin star on it? 

A. Yes, sir; with the exception as [ mentioned before. 

33 X Q. As far as you can now remember, you have never put 
forth any of that tobacco to the trade with any other mark on it 
than just the tin-star tag? 

A. I don’t think we have, unless it was a very little. 

34 X Q. That tobacco is of very fine quality, is it not? 

A. So said to be. 

35 X Q. And it has met with an extensive sale, has it not? 

A. Rather. 
72 36 X Q. It is universally known to the trade, is it not? 
A. As the star tobacco ; yes, sir. 

37 XQ. lt is universally known to the trade as the Liggett & 
Myers’ tobacco manufacture, and distinguished and designated by 
that tin star mark on it? 

A. By a star. 

38 X Q. But by that star mark? 

A. That is what we have always used, except as I said before. 

39 X Q. And that is the way it is known to the consumers? 

A. It is known to the trade as star tobacco. 

40 X Q. I know; but when you come to attach the name “ star 
tobacco” to the plug, what sort of a plug is it attached to; is it not 
attached toa plug with a tin star? 

A. Attached to a pound lump as a rule. 

41 X Q. They have a tin star on them? 

A. Yes, sir; our orders for star tobacco. 

42 X Q. In answer to the demand for star tobacco you send the 
white Burley pound lumps? 

A. Yes, sir. 

43 X Q. Marked by the tin-star tag ? 

A. Yes, sir. 

44 X Q. And you have never done anything else ? 

A. Except as mentioned before. 

45 X Q. You spoke of a foil star, or a star on foil? 

A. Yes; not a foil star — silver paper. 

46 X Q. Did you use that to any extent? 
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A. Same as the other, to try to see how it would stick; just stuck 
it on the plug tobacco, but it didn’t stick very well. 

47 X Q. You used that star or foil, 1 understand, only experi- 
menta!ly, to see how it would do, in the same manner as you used 
complainant’s Exhibit, Liggett & Myers Tobacco Star, marked 
No. 2? 

A. We had them made and put them on the tobacco, but they 
were inconvenient to put on—didn’t stick very well—and for that 
reason we preferred the other. 

48 X Q. So you sent neither of these styles out to the trade? 

A. Not asa rule, we did not. There may have been some sent 
out,-and I think likely there was. 

49 X Q. But Liggett & Myers’ star tobacco never became 
73 known to the trade as distinguished by these paper or foil 
labels. 

A. I presume not, as they were not used to any extent. 

50 X Q. What induced you to experiment with these paper and 
foil labels that you speak of? 

A. There was some question as to whether we could use tin or not. 

51 X Q. Wasn’t Lorillard claiming a patent on the tin tags? 


Objected to as incompetent, immaterial, and irrelevant, and as not 
proper on cross-examination. 


A. Yes, sir. 

52 X Q. You didn’t know whether you could establish that patent 
or not, but you were looking around for something as a substitute 
for this tin star tag, were you ? 

Objected to as incompetent, immaterial, and irrelevant, and as 
not proper on cross-examination. 

A. Yes, sir. 

52 X Q. You didn’t know whether you could establish that patent 
or not, but you were looking around for something asa substitute 
for this tin-star tag, were you? 

Objected to as incompetent, immaterial, and irrelevant. 


A. No, sir; we didn’t know whether he could sustain it or not, 
but thought he couldn’t, and we proceeded to use something else, if 
we couldn’t use tin, of course. 

53 X Q. So your experiments with paper and foil were for the 
purpose of resorting to them in the event that Lorillard sustained 
his patent on the tin tag. 

A. That is one reason, and another reason was we thought this 
would be cheaper and more easily affixed until we tried it. 

54 X Q. Is it not a fact that the paper mark is more expensive 
than the tin mark ? 

A. I don’t know; I think not; I never used enough of them to 
know; I don’t think it would be as expensive. 


And in answer to redirect interrogatories proposed to him by Pau. 
BAKEWELL, Esq., counsel for the Liggett & Myers’ Tobacco Co., he 
saith as follows: 
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55—Q. It was after you had used the star mark, such as is shown 
in Complainant’s Exhibit Liggett & Myers’ Star Mark, for about two 
years, and after your tobacco had become known in the trade as star 
tobacco, that you got up or attempted to get up the mark shown in 
Complainant’s Exhibit Liggett & Myers’ Star Mark, No. 2, wasn’t it? 

A. Yes, sir. 
74 56 X Q. And you did not consider that this mark shown 
in complainant’s exhibit, Liggett & Myers’ Star Mark, No. 2 
in any way changed your mark of trade, did you? 

A. No, sir; I thought it would be the same star; all we claimed 

was the star. 


Examined by Mr. BEATTIE: 


57 X Q. There isan obvious difference, isn’t there, between the tin- 
star mark and the paper mark ? 

A. No difference, except one is metal and the other paper. 

58 X Q. Could not any person see the difference in material with 
good eye-sight, in a moment? 

A. Oh, there is a difference in the material, but we never claimed 
the material on the tin. 

59 X Q. But you always put the tin on? 

A. Yes; for convenience. 

60 X Q. And that became a characteristic of your plug ? 

A. Yes; I believe it was thought this No. 2 would be as character- 
istic as the other; all we claimed was the star. Wedidn’t claim the 
tin star. 

61 X Q. You claimed the star, but always embodied it in the form 
of star tin tags? 

A. Because it was more convenient and better to use; if this 
number 2 would have stuck as well, | would have taken it. 

63 X Q. Let me understand you; you claim a star as a mark for 
tobacco ? 

A. Yes, sir. 

64 X Q. You always embody that mark in the tobacco that you 
put forth to the trade in the shape of a tin-star tag on the tobacco? 

A. For the reason as I stated before. 

65 X Q. I don’t ask for the reason, but for the fact, whether you 
did not do that? 

A. And I have told you before we always did, except in the case 
I mentioned where we used paper. : 

66 X Q. That exception was an experimental use with the paper? 

A. With paper. 

67 X Q. And the tin foil? 

A. Not tin foil; it was silver paper. 
75 68 X Q. With paper like exhibit No. 2, but the silver naper 
is not produced ? 

A. No; the silver paper is not produced, the other is a fac simile 
of the other. 


Examined by Mr. BAKEWELL: 
69 X Q. What is the main controlling reason that led you to use 
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the mark of a star on your plug tobacco made of tin instead of the 
mark of a star made of any other material ? 

A. Because it is more easily affixed, more firmly affixed, and you 
can’t get it off without effort. We found the paper very difficult to 
stick, ‘and we haye never been able to make the paper stick with 


satisfaction. 
Signature waived. 


Jouxn W. Denntna, being duly sworn, doth depose and say, in 
answer to interrogatories proposed tohim by Paut BAKEWELL, Esq., 
counsel for the Liggett & Myers Tobacco Co., as follows, viz: 


1 Q. State your name, age, residence, and occupation. 

A. My name is John W. Denning; I am 69 years old; reside in 
St. Louis; formerly clerk; I am out of employment at the present 
time. 

2 Q. Did you ever work for the Liggett & Myers Tobacco Co.? 

A. I did. 

3 Q. When did you cease working for the Liggett & Myers To- 
bacco Co.? 

A. In 1877. 

4 Q. What was your occupation in 1875, ’76, and ’77 ? 

A. Clerk in the store ; received orders, filled them, and shipped the 
tobacco, and had general charge of the shipping business. 

5 Q. That is to say you were clerk in the store of Liggett & Myers 
then ? 

A. Yes, sir. 

6 Q. Do you know what year Liggett & Myers first marked their 
plug tobacco with a star? 

A. In 1876, I think, they first commenced it; that is put the tag 
on the plug or star. 


76 And in answer to cross-interrogatories proposed to him by 
Mr. Beatriz, counsel for Rudolph Finzer, as follows: 


7 X Q. What sort of a plug did they mark with a star? 

A. They marked pound lumps, and, I think, also 3’s and 5’s for 
a while. 

8 X Q. How long did they continue to mark 3’s and 5’s? 

A. I can’t say; I quit their employment in 1877, and they had 
them marked 1 In that way. 

9 X Q. By 3’s and 5’s you mean three plugs to a pound and five 
plugs to a pound % ? 

A. Yes, sir. 

10 X Q. What sort of tobacco did they use in the manufacture of 
plugs which they marked with a star? 

They used the white Burley for a filler. 

1 X Q. The star mark was confined to the tobacco made of the 
white Burley leaf tobacco, was it? 

A. Yes, sir; my impression is at that time it was confined to 
that kind. 

12 X Q. In what shape did they put the star on the plug? 


THE LIGGETT & MYERS TOBACCO CO. VS. RUDOLPH FINZER. 33 


A. It was like the Complainant’s Exhibit Liggett & Myers’ Star 
Tobacco. 

13 X Q. That is, they put on a tin-tag star mark? 

A. A star like that; yes, sir. 

14 X Q. And they have always continued to mark their tobacco 
with the tin-tag star mark, haven’t they ? 

A. 1 think they have. 

14 X Q. And the tobacco is universally known in the trade by 
that characteristic mark, a tin-tag star, is it not? 

A. Yes, sir. 

16 X Q. Suppose you were to go toa retailer’s and ask for star 
tobacco, and you were handed a plug like Complainant’s Exhibit 
Finzer Tobacco, which is marked with a round label displaying in 
red on a gold g ground a star with the word “ light” below in promi- 
nent letters, the two together forming the word “ starlight,” as star 
tobacco, would you receive it as star tobacco? 

Objected to as incompetent, immaterial, and as not growing out 
of any question on the direct examination. 


77 A. Well, being familiar with the one kind of star I should 
object to the other, because I know it isn’t the same. 

17 X Q. You would know the starlight tobacco was not the Lig- 
gett & Myers’ star tobacco? 

A. I would judge so; [ wouldn’t know. 

18 X Q. It wouldn’t have the characteristic mark of the Liggett 
& Myers’ Star Tobacco on it, would it? 

A. No; therefore, as I say, if I was familiar with the one kind I 
wouldn’t receive the other in the place of it. 


And in answer to redirect interrogatories proposed to him by Pau 
BAKEWELL, Esq., counsel for the Liggett & Myers Tobacco Co, he 
saith as follows: 


19 X Q. From the time that Liggett & Myers, and afterwards the 
Liggett & Myers Tobacco Co., marked their plug tobacco with the 
star such as is shown in Complainant's Exhibit Liggett & Myers 
Star Tobacco, their tobacco has been known to the trade as the star 
tobacco, has it not? 

A. It is so known all over the country now. 

20 X Q. And ever since they marked their tobacco that way it has 


been known as the star tobacco ? 
A. Known as the star tobacco even before it was branded as “star 


tobacco ;” it was ordered as star tobacco. 


Examined by Mr. Beattie: 


21 Q. It has been known as the star tobacco and characterized by 
that tin-tag star mark, hasn’t it? 
A. By a star on it; yes, sir. 


Signature waived. 
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Joun N. DrummMonp, being duly sworn, doth depose and say, in 
answer to interrogatories proposed to him by Pau, BAKEWELL, Esq., 
counsel for the Liggett & Myers Tobacco Co., as follows, viz: 


1 Q. State your name, age, residence, and occupation. 
A. My name is John N. Drummond; I am forty-seven years of 
age; I reside in St. Louis; am a tobacco manufacturer. 
78 2 Q. What is your present occupation and position? 
A. My present occupation is that of a tobacco manufact- 
urer, sir. 

3 Q. What relation do you bear to the Drummond Tobacco Co. ? 

A. I am president of the Drummond Tobacco Co. 

4 Q. How long have you been in the tobacco business ? 

A. I have been in it, sir, for about twenty years. 

5 Q. Do know the Liggett & Myers Tobacco Co. ? 

A. Yes, sir. 

6 Q. Are you familiar with their brand of tobacco commonly 
known as the star plug tobacco ? 

A. Yes, sir. 

7Q. Is the concern of which you are president engaged now in 
the manufacture of plug tobacco ? 

A. Yes, sir. 

8 Q. How long have you yourself been conversant with the man- 
ufacture of plug tobacco and engaged in the manufacture of plug 
tobacco ? 

A. Well, sir, I have been conversant with the manufacture of plug 
tobacco since two years before the war. During the war I was not, 
but ever since the close of the war I have been in the business of 
plug tobacco. 

9 Q. Within your knowledge and in view of your experience as 
a manufacturer of plug tobacco do you or do you not know whether 
the firm of Liggett & Myers, who preceded the Liggett & Myers 
Tobacco Co. in business, were the first to manufacture plug tobacco 
with the mark of a star affixed to the plugs of tobacco ? 

A. They are the first, sir, that I know of. I don’t know of any 
other manufacturer ever putting a star on plug tobacco prior to the 
time thev used it. 


And in answer to cross-interrogatories proposed to him by Mr. 
BEATTIE, counsel for Rudolph Finzer, as follows: 


i0 X Q. Mr. Dummond, how, to your knowledge, have the Liggett 
& Myers Tobacco Co. and their predecessors in business embodied 
their mark of a star on their plug tobacco; in what shape have they 
put their star on the tobacco? 

A. Well, sir, I have always seen it in the shape of tin. 

14 X Q. What is known as a tin-tag star mark ? 
79 A. Well, it is not known as a tin tag or a tin star, it is 
known as star tobacco. 

12 X Q. I am not speaking of the tobacco now, I am speaking of 
the mark. How would you designate that sort of a mark ? 

A. I should call it a tin star, as a matter of course. 
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13 X Q. Well, isn’t it commonly known in the trade—a mark of 
that kind, pressed in the tobacco, known as a tin tag? 


Objected to as incompetent, irrelevant, and immaterial. 


A. I can’t say how it is known to the trade, sir; I am familiar 
with how the trade designate or call it, but it is generally, as far as 
my knowledge goes, called star tobacco. 

14 X Q. The tobacco is called star tobacco, we don’t dispute that; 
but when you come to look at the tobacco to see what sort of star 
they mark it with then you find this tin star universally and all 
the time used on their tobacco, do you not? 

A. Yes, sir; you find a tin star used universally. 

15 X Q. Now, what sort of tobacco have they distinguished by 
that characteristic mark—with a tin star; what is the quality of the 
tobacco; what sort of tobacco is it made of—the plug? 

Objected to as immaterial and incompetent. 


A. Well, it is made, as far as my knowledge goes, of white Burley 
tobacco. 

16 X Q. So, to the extent of your knowledge, the Liggett & Meyers 
Tobacco Co. and their predecessors. have always put forth a plug 
manufactured of white Burley tobacco and marked with this tin 
star? 

A. Yes, sir. 

17 X Q. And that is known in the trade as their star tobacco ? 

A. Their star tobacco; yes, sir. 

18 X Q. You say that, so far as you know, the complainants were 
the first to put a star on the plug. 

A. Upon the plug; yes, sir; as far as I know. 

19 X Q. Are they the first who have ever named the tobacco star 
tobacco? 

Objected to as incompetent, immaterial, and irrelevant, and im- 
proper on cross-examination. 

A. That I can’t say. 
80 20 X Q. How many tobaccos have you ever known desig- 
nated by the names in which word “star” appeared prior to 
their use of the star on the tobacco? 


Same objection. 

A. Well, sir, that I can’t tell you for [ don’t know how long they 
have used the star in connection with their brand. I know they 
have used it before they used the star on the plug tobacco, because 
Dausman & Drummond used the star brand, which they had to quit 
or did quit at the suggestion of Mr. Liggett as a stencil brand. 


Signature waived. 
James G. But.er, being duly sworn, doth depose and say in an- 


swer to interrogatories proposed to him by Pau, BAKEWELL, Esq., 
counsel for the Liggett & Myers Tobacco Co., as follows, viz: 


1 Q. State your name, age, residence, and occupation. 
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A. My names is James G. Butler; 44 years old; St. Louis; occu- 
pation, tobacco manufacturer. 

2 Q. How long have you been engaged in the manufacture of 
tobacco ? 

A. Eighteen years. 

3 Q. How long have you been engaged in the manufacture of 
tobacco in the city of St. Louis ? 

A. Eighteen years. 

4 Q. How long have you been engaged in the manufacture of plug 
tobacco ? 

A. Seven years. 

5 Q. Did you deal in plug tobacco before that time ? 

A. Yes, sir. 

6 Q. Do you or do you not from your knowledge and experience 
in such matters know whether Liggett & Myers, who preceded the 
Liggett & Myers Tobacco Co. in business, were the first to manu- 
facture plug tobacco with a mark of a star affixed to the plug or 
plugs of tobacco? 

A. They were the first that came to my knowledge—the first that 
I knew anything about. 


Cross-examination waived. 


Signature waived. 


81 Henry DausMAN, being duly sworn, doth depose and say, 

in answer to interrogatories proposed to him by Paurt BAKE- 
WELL, Esq., counsel for the Liggett & Myers Tobacco Co., as follows, 
viz: 


1 Q. State your name, age, residence, and occupation. 

A. My name is Henry Dausman; I am 61 years of age; I re- 
side in St. Louis; [I am a tobacco manufacturer. 

2 Q. How long have you been engaged in the manufacture of plug 
tobacco ? 

A. Just 40 years. 

3 Q. From your knowledgeand experience in tle manufacture of 
plug tobacco please state whether or not Liggett & Myers, who pre- 
ceded the Liggett & Myers Tobacco Co. in business, were the first to 
mark plug tobacco by affixing the mark of a star on the plugs of 
tobacco ? 

A. They were the first to my knowledge; to the best of my knowl- 
edge they were the first. 

4 Q. You never heard of anybody else before them marking a star 
on the plugs? 

A. No, sir. 


Cross-examination waived. 
Signature waived. 
M. ©. Wermore, being duly sworn, doth depose and say, in an- 


swer to interrogatories proposed to him by Pau, BakeweE 1, Esq., 
counsel for the Liggett & Myers Tobacco Co., as follows, viz: 


« {a 
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Q. State your name, age, residence, and occupation. . 

A. My name is M. C. Wetmore; 38; reside in St. Louis; am a 
member of the Liggett & Myers Tobacco Co. 

2 Q. What is your present occupation ? 

A. I stay in the office. I have charge of the selling department 

and matters appertaining to the “adv ertising of the goods. 
§2 3 Q. What was your occupation in the years 1875, ’76, and 
1877? 

A. Traveling salesman for Liggett & Myers. 

4 Q. Where did your business take you to in that period of time? 

A. It took me on the Missouri and Mississippi rivers. I think I 
went to Texas that year, and through Indiana and Ohio, and I 
made a trip to the Centennial Exposition, in Philadelphia, in 1876. 

5 Q. Did your business take you to and fro from those points that 
you have designated in your last answer ? 

A. Mv business didn’t take me to Philadelphia. I went there on 
pleasure, and I transacted some business while there. The other 
points on the river [I went to on business. 

6 Q. Did you have to go frequently about the country to those 
points? 

A. I think I made most of the points every sixty days; I am 
sure I did on the Missouri and the Mississippi rivers as often as 
sixty days. 

7 Q. Do you or not claim to be familiar with the different marks 
of the trade in plug tobacco about that time, say between 1875 and_ 
1877? 

A. Well, yes; as well posted asa man could be that was con- 
stantly on the road. 

8 Q. Your business was selling for the Liggett & Myers Tobacco 
Co. ? 

A. Yes, sir; selling for Liggett & Myers at that time. 

9 Q. Did or not that bring you in contact with different manu- 
facturers of plug tobacco ? 

A. It brought me in contact with their goods; yes, sir. 

10 Q. Now, from your knowledge and expe ‘rience in such matters, 
was or was not the firm af Liggett & Myers, who preceded the Lig- 
gett & Myers Tobacco Co., the first to mark their plug tobacco with 
the mark of a star by affixing a star to the plug or plugs of tobacco? 

A. Certainly the first that ever I heard of marking it that way, 
and I believe they were the first. I never heard of anybody who 
claimed that they put a star on plug tobacco before they did. 

11 Q. Do you know in what year the Liggett & Myers 
83 Tobacco Co. first marked their plug tobacco with the mark 
of a star? 

A. I think it was in the year 1876. 


And in answer to cross-interrogatories proposed to him by Mr. 
Beatrix, counsel for Rudolph Finzer, as follows: 


12 X Q. Do you remember what part of the year 1876 they be- 
gan to manufacture that plug tobacco and mark it with that tin-tag 
star ? 
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A. To the best of my recollection it was in July; I think I could 
state as fact that it was in July. 

13 X Q. Who were you with prior to the time you engaged with 
Liggett & Myers? 

A. I was with Liggett, Hudson & Butler. 

14 X Q. When did you quit the employ of Liggett, Hudson & Co.? 

A. I think it was the first of January, 1874. 

15 X Q. Whose employ did you go into then ? 

A. Liggett & Myers. 

16 X Q. First it was the firm of Liggett & Myers, wasn’t it, and 
then Liggett, Myers & Co., and then the Liggett & Myers Tobacco 
Co. ? 

A. Yes, sir. 
Signature waived. 


J. A. Lapp, being duly sworn, doth depose and say, in answer to 
interrogatories proposed to him by PauL BAKEWELL, Esq., counsel for 
the Liggett & Myers Tobacco Company, as follows, viz: 

1 Q. State your name, age, residence, and occupation. 

A. My name is J. A. Ladd; Lam 42 years old; I reside in St. 
Louis; am a salesman. 

2 Q. Who are you salesman for? 

A. P. Lorillard & Co. 

3 Q. How long have you been salesman for Lorillard & Co.? 

A. Between 10 and 11 years—about 11. 

4 Q. Engaged in the sale of plug tobacco ? 

A. Yes, sir. 
84 5. Q. Where do your travels take you as salesman of P. Lor- 
illard & Co.? 

A. On the Missouri River west, Salt Lake, and generally in the 
Western country. 

6 Q. Are vou familiar, generally speaking, with the different 
brands and marks of different manufacturers of plug tobacco in the 
Western country ? 

A. Some of them. There are a great many, and it would be im- 
possible to be familiar with all of them. 

7 Q. From your experience and knowledge in such matters do 
you or do you not know whether or not Liggett & Myers, who pre- 
ceded the Liggett & Myers Tobacco Company in business, were the 
first to mark their plug tobacco with the figure of a star marked 
upon it? 

A. What kind of a star. 

Q. A star made of tin ? 

A. I know they were not the first to use a tin tag, but I know they 
were the first to use a star. 

§ Q. Do you know of any other manufacturer of plug tobacco that 
marked a star mark of any kind on plug tobacco prior to the Lig- 
gett & Myers Tobacco Company doing so? 

A. No, sir. 

9 Q. On the plug itself? 

A. No, sir. 
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By Mr. Bearrie: 


10 Q. The star mark that you think they were the first to use on 
the plug tobacco consisted of a tin-tag star mark pressed into the 
face of the plug, didn’t it? 

A. Yes, sir. 


Signature waived. 


H. J. Brown, being duly sworn, doth depose and say, in answer 
to interrogatories proposed to bim by Paut BaKEwWELL, Esq., counsel 
for the Liggett & Myers Tobacco Co., as follows, viz: 


1 Q. State your name, age, residence and occupation. 
A. My name is H. J. Brown; age, 43; I reside in St. Louis; am 
with the Greeley, Burnham Grocery Co. 
85 2 Q. How long have you been with the Greeley, Burnham 
Grocery Co.? 

A. About three years. 

3 Q. What was your business before you were with the Greeley, 
Burnham Grocery Co.? 

A. In the cigar and tobacco business. 

4 Q. Before you were with the Greeley, Burnham Grocery Co. did 
you have any experience in a business way in selling or buying 
plug tobacco ? 

A. Yes, sir. 

5 Q. Do you claim to be familiar with the brands and marks com- 
monly known and in use in this Western country of plug tobacco? 

A. A great many of them, I am. 

6 Q. From your knowledge and experience in such matters do 
you know whether Liggett & Myers, who preceded the Liggett & 
Myers Tobacco Co. in business, were the first to mark their plug 
tobacco with the figure or design of a star affixed to the plugs of 
tobacco ? 

A. The first that I know of. 


And in answer to cross-interrogatories proposed to him by Mr. 
BEArtieE, counsel for Rudolph Finzer, as follows: 


7 Q. That figure or design, which was the first, as far as you know, 
was a tin-tag star mark pressed into the face of the plug of tobacco? 
A. Yes, sir. 


By Mr. BAKEWELL : 


8 Q. Prior to the time that the Liggett & Myers Tobacco Co. 
affixed this mark of a star to their plug tobacco do you know of any- 
body or any manufacturer who marked any kind of a star on the 
plugs of tobacco? 

A. No, I do not. 


Signature waived. 
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CHRISTIAN Peper, being duly sworn, doth depose and say, in 
answer to interrogatories proposed to him by Paut BaKEwELL, Ksq., 
counsel for the Liggett & Myers Tobacco Co., as follows, viz: 


1 Q. State your name, age, residence, and occupation. 
A. My name is Christian Peper; 57 years old; reside in St. Louis ; 
am a tobacco manufacturer. 
86 2 Q. How long have you been engaged in the manufacture 
of tobacco? 

A. Over 30 years, in the city of St. Louis, all this time. 

3 Q. All the time? 

A. Yes, sir. 

4 Q. Have you been engaged in the manufacture of plug tobacco? 

A. I have. 

5 Q. For how long? 

A. Over 30 years. 

6 Q. Do you know the Liggett & Myers Tobacco Co.? 

A. I do. 

7 Q. Please state, from your knowledge and experience in such 
matters, whether you know of any one prior to Liggett & Myers, 
who preceded the Liggett & Myers Tobacco Co. in business, who 
affixed-a star mark on plugs of tobacco. 

A. I do not. 

8 Q. Is or is it not your opinion, from your knowledge and ex- 
perience in such matters, that Liggett & Myers, who preceded the 
Liggett & Myers Tobacco Co., were the first to mark plug tobacco 
with the figure or design of a star? 

A. It is my opinion that they were the first that put a star mark 
on plug tobacco. 


And in answer to cross-interrogatories proposed to him by Mr. 
BEATTi£, counsel for Rudolph Finzer, as follows: 


9 Q. That is, as far as you know, they are the first? 

A. As far as I know on the plug tobacco; yes, sir. 

10 Q. That assumed the form of a tin-tag star mark pressed in 
the face of the plug, did it not? 

A. That is what I am speaking of—pressed into the face of the 
plug. 

11 Q. You have a star brand tobacco yourself, haven’t you? 


Objected to as immaterial and incompetent. 


A. I have. 
12 Q. How long have you been manufacturing it? 


Objected to for the same reason. 


A. Well, I wish to explain. The star brand I have has never 
been used on plug tobacco—not on the plug tobacco direct. 
87 13 Q. How long have you been manufacturing the star 
brand ? 
A. That is more than I can tell you, unless I refer to the books. 
14 Q. About how long? 
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A. I can’t tell, unless I refer back. 

15 Q. Have you manufactured it fifteen years ? 

A. I can’t tell you that; not until I look it over. 

16 Q. I don’t wish you to tell me exactly the precise time, but 
about the time. 

A. Well, I have used a star brand for a good many years on the 
outside box, but not on the plug tobacco at no time. 

17 Q. Well, a good many years; how long—fifteen or twenty 
years ? 

Same objection as before. 


A. I can’t tell you that, unless I look over the books; I can’t do 
it, because I have so many brands, and I wouldn’t makea statement 
unless I could make a reasonably correct one; all I can say is, I 
know I have had it a good many years. 

16 Q. Did you use the star branded on the outside of the box ? 

A. Yes, sir. 

17 Q. Before the star tobacco of Liggett & Myers was made and 
introduced into the trade or afterwards? 

A. I can’t tell you. 

18 Q. Do you put any mark on the plug itself of that star brand 
of yours? 

A. None whatever. 

19 Q. What do you sell it to the trade as? 


Objected to for the same reason as heretofore and as improper on 
cross-examination. 


A. I have sold a star brand both on plug—that is, in boxes, and 
also on smoking tobacco. When I say smoking that dates back 
considerably. 

20 Q. How did you offer that tobacco to the trade? Did you 
give it a name when you sold it to the trade; and, if so, what 
name ? 


Same objection as heretofore. 


88 A. Well, now I am not positive about the name; I can’t 
tell exactly the name. 
21 X Q. Didn’t you sell it as your star tobacco? 


Same objection as heretofore. 


A. I sold it under the same name as star tobacco, but to be posi- 
tive I would want to see the brand if it was of recent date; I could 
tell it easy enough. 

22 Q. Would it take you long to ascertain when you first intro- 
duced that tobacco and how you sold it? 

Same objection. 

A. I don’t know as it would; I zuess I could ascertain. 

23 Q. Could you ascertain in a few minutes? 

A. Well, it might be that I could and it might be that I couldn’t. 

24 Q. Don’t you know that that brand of yours, the star brand 
6—298 
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on the outside of the boxes of plug tobacco, is older than the star 
brand of Liggett & Myers on plug tobacco? 


Same objection. 


A. Well, my. answer is this, that I wouldn’t make a positive asser- 
tion of that until 1 had run over, for the simple reason that I have 
run so many brands and got up so many brands that I wouldn't 
just trust to a dead certainty to my memory unless I had run over ; 
that is my answer, because we have run that brand quite a while I 
know. 

25 X Q. The evidence is here that they run it since 1876. 

A. I don’t see where the conflict comes in, because there is none 
that I can see. 

26 X Q. That is a question of law for the court to pass on, but we 
want to get at the fact now. 


By Mr. BAKEWELL: 


27 X Q. This star brand that you have referred to on cross-exam- 
ination; you don’t use that now, do you? 

A. I don’t use no star mark at all—not using any star mark of 
any kind. 

28 Q. You have discontinued the use of it? 

A. That has been discontinued a good many years—that star 
mark. 


By Mr. Beattie: 


29 X Q. I understood you to say on cross-examination that vou 
were using it now? 
89 A. I didn’t state I was using the star mark; I stated dis- 
tinctly that the word came up as a “star” on the outside of 
the box, but not the star mark. 
30 Q. You used the word star? 
A. Yes, sir; but not the star mark itself directly, and when I did 
use it it was only on the outside. : 
31 Q. But you are now using the word “ star?” 
A. I have been. 
32 Q. Branded on the box ? 
A. Yes, on the box; but nof the mark with the “ star.” 


By Mr. BAKEWELL: 


33 Q. Do I understand you to say you are now using the word 
star on any tobacco manufactured by you. 

A. Not on plug tobacco? 

34 Q. You are not using the word star on plug tobacco manufact- 
ured by you now as a brand? 

A. Not, to my knowledge; but I would’nt say positive; the word 
“9a may have been xept up as a word; I won’t say positive as to 
that. 


Signature waived. 
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J. E. Liagert, being recalled by the complainant, did thereupon 
depose and say, in answer to interrogatories proposed to him by Pau 
BAKEWELL, Esq., counsel for the Liggett & Myers Tobacco ©o., as fol- 
lows: 

1 Q. In your cross-examination this morning you spoke of having 
used the mark of a star on plug tobacco made of the white Burley 
tobacco. Ever since you first begun marking your plug tobacco 
with the mark of a star have you continuously and universally ap- 
plied it only to plugs of tobacco made of the white Burley tobacco? 

A. No, sir; in my examination this morning I fixed the date of 
using the star by the date that we used the white Burley. I knew 
the tobacco was Kentucky tobacco, and | thought it was white 

Burley, but I find the first star we used was the Kentucky 
90 Breckinridge and instead of on the pound lump it was on 4’s 
and 3’s, the pound lump came afterwards. 

2 Q. What do you mean by 4’s and 3’s? 

A. 4’sis a plug an inch and a half broad and six inches long, weigh- 
ing four to the pound; 3’s isa plug three by six inches, usually 
weighing three to a pound, varying in weight; also made double- 
thick 3’s. I know the tobacco was Kentucky tobacco, and I thought 
it was white Burley, but I find it was Breckinridge. 

3 Q. When did you manufacture 3’s and 4’s? 

A. In July, 1876. 

4 Q. That is when you first commenced using the star on any 
plug ? 

A. On the plug; yes, sir. 

And in answer to cross-interrogatories propounded by Mr. BEATTIE 
he says: 

5 Q. Now, when did you commence manufacturing white Burley 
tobacco? 

A. That was later, probably early in 1877 or late in 1876, I found 
the pound lump, the first pound lump made from Breckinridge in- 
stead of Burley, but since then I have used only the Burley since 
1877. 

6Q. You abandoned the manufacture of the other tobacco marked 
with a tin star? 

A. Yes; we don’t use the Breckinridge now; that we abandoned. 


Signature waived. 


G. 8S. Myers, being duly sworn, doth depose and say, in answer 
to interrogatories proposed to him by Paut BAKEWELL, Esq., coun- 
sel for the Liggett & Myers Tobacco Co., as follows, viz: 

1 Q. State your name, age, residence, and occupation. 

A. My name is G. 8S. Myers; age, 51; reside in St. Louis, and am 
a tobacconist. 

2 Q. How long have you been in the tobacco business? 

A. 1 have been in it since 1858. 
91 3Q. Have you been engaged in the manufacture of plug 
tobacco? 
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A. Yes, sir; exclusively. 

4 Q. Were you a member of the firm of Liggett & Myers? 

A. Yes;sir. 

5 Q. Who succeeded the firm of Liggett & Myers, or was there 
anv change made? 

A. Yes, sir; we changed to a joint-stock company. 

6 Q. What name? 

A. The Liggett & Myers Co. 

7 Q. Was any change made then? 

A. Yes, sir; a law was passed by the Legislature requiring us to 
give the name of our occupation—that is, whatever business you 
carry on as a joint-stock company, and so we changed the name to 
the Liggett & Myers Tobacco Co. 

8 Q. You are now a member of the concern of the Liggett & Myers 
tobacco corporation ? 

A. Yes,sir. 

9 Q. The Liggett & Myers Tobacco Co. are the mediate successors 
of Liggett & Myers, are they not? 

A. Yes, sir. 

10 Q. When did Liggett & Myers first mark their tobacco with 
the mark of a star affixed to the plug? 

A. It was about the first of July, 1876—that is, it might have 
been a few days earlier or later. 

11 Q. Have or have not Liggett & Myers or the Liggett & Myers 
Co. or the Liggett & Myers Tobacco Co., since July, 1876, continu- 
ously used the mark of a star as affixed upon the plugs of tobacco 
manufactured by them? 

A. Yes, sir; continuously. 

12 X Q. At the time that you first began to use the mark of a 
star on plugs of tobacco did you know of any other person or con- 
cern that marked their plug tobacco by having a star, any kind of 
a star, affixed in any way on plugs of tobacco? 

A. No, sir; I myself was the getter up of that star brand, and I 
inquired very extensively, in fact, I got all the information I could, 
to ascertain and find out whether it was in use so that I wouldn’t 
infringe or come in competition with any one else, and I found that 

no one had ever used it on plug tobacco. In fact, I think at 
92 that time we were the only ones using any kind of a star on 

plug tobacco, as far as my knowledge goes. I don’t think 
there was a manufacturer, to my knowledge using anything attached 
to plug tobacco similar to that. 


In answer to cross-interrogatories by Mr. Bearrie he says: 


13 X Q. You say you adopted the trade-mark of a star. In what 
shape did you put that on your tobacco? 

A. How do I understand in regard to that? 

14 X Q. What substance did you embody your mark and affix it 
to the tobacco? 

A. The shape was the shape of a star ; the material we generally 
used was tin. 
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15 X Q. A tin-tag star mark impressed into the face of the plug ? 

A. We never claimed the right to use tin. 

16 X Q. I don’t ask what you claim, but for the fact, what you 
used ? 

A. That is just what I propose to give you. 

17 X Q. Very well, now state what you in fact used ? 

A. Our simple trade-mark was a star; we cut that star out of tin 
and pressed that into the face of the lump: _f tobacco. 

18 XQ. Isn’t that what you have always used ? 

A. Yes, sir; with the exception that we had some stars cut out of 
paper, gilded paper, I believe, both gold and silver paper; they were 
some of them used; I don’t think any quantity of them — put on the 
market; there might have been some; I don’t remember whether 
there was or not. 

19 X Q. Was that just an experiment to see whether you could 
substitute paper for tin? 

A. Well, yes, it was an experiment. 

20 X Q. And it was not satisfactory to you and you abandoned it ? 

A. It wasn’t satisfactory ; we found they didn’t stick very well, 
and it was not satisfactory to us and we quit using thet, and, in 
fact, never did use them to any extent; we had a good many cut, 

but we never used them to any extent. 
93 21 X Q. What do you use this mark of yours on now; 
what sort of tobacco? 


Objected to as incompetent and immaterial. 


A. When we first made it we used it on what we call 4’s, after- 
wards on 3’s, and then we used it on pound lumps. 

22 X Q. When did you commence using it on pound lumps? 

A. I think the early part of 1877 or latter part of 1876 and the 
early part of 1877. 

23 X Q. What peculiar kind of tobacco do you use in the plug on 
which you put this? 

A. First we used it on what we called Green_river tobacco; we 
run that, I suppose, six or seven months, thé#we changed it to 
Burley,on pound lumps and also on 4’s; we made 4’s and sent them 
to California, a good many 4’s, out of Burley tobacco with a star. 

24 X Q. So sometime in the early part of 1877 you used the mark 
on Burley tobacco, and you have never used it since on any other 
sort of tobacco ? 

A. Never used it since on any other except the Burley tobacco. 

25 X Q. And principally on pound lumps? 

A. Principally on pound lumps we made for the California trade, 
and put a star on what we call double-thick 10’s; they were an inch 
by six inches long—the lumps were. 


Signature waived. 
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STATE OF MissourI, ; 
City of St. Louis, bss 
I, L. L. Walbridge, a notary public within and for the city of St. 

Louis, State of Missouri, do hereby certify that the foregoing depo- 

sitions of John E. Liggett, John W. Denning, John N. Drummond, 

James G. Butler, Henry Dausman, M. C. Wetmore, J. A. Ladd, H. J. 

Brown, Christian Peper, and J. S. Myers were taken on behalf of the 

complainant before me, at St. Louis, in the city of St. Louis, on the 8th 

day of April, A. D. 1884; that said witnesses were by me duly sworn 
before the commencement of their testimony; that the testimony of 
said witnesses was written out uponatypewriter from my short- 

94 hand notes; thatthe opposing party was present during the tak- 

ing ofsaid testimony; t)\at said testimony was taken at the office 

of Paul Bakewell, Esq., No. 417 Olive street, and was commenced at 103 
a. m.on the 8th day of April, A. D. 1884, and was concluded on that 
day; that it was then and there agreed by the counsel representing 
the parties to said cause that said testimony might be taken by me 
in short-hand, and that the transcript of my short-hand notes of said 
testimony might be read in evidence on the trial of said cause with 
the same force and effect to all intents and purposes as if said tran- 
script had been subscribed by said deponents. 

I further certify that the foregoing is a true and faithful transcript 
of my short-hand notes so taken as aforesaid, and that I am not of 
counsel or attorney for either of the parties to said cause, and in no 
way interested in the event thereof. 

[L. s.] In testimony whereof I have hereunto set my hand and 

affixed my notarial seal this 9th day of April, A. D. 1884. 


95 Complainant’s Testimony in Rebuttal. 


Depositions taken under the 67th Rule of Equity, at the office of 
Paul Bakewell, Esq., No. 417 Olive street, on behalf of the com- 
plainants, December 12, 1884. 


Present for the complainants: Paul Bakewell, Esq.; for the de- 
fendant, James A. Beattie. 


GrorGE 8. Myers, being sworn, doth depose and says in answer 
to interrogatories proposed to him by Paut BAKEWELL, Esq., coun- 
sel for the complainant, as follows, viz: 


1 Q. State your name, age, residence, and occupation. 

A. My name is George 8S. Myers; I am 52 years of age; reside in 
St. Louis, and am a tobacconist. 

2 Q. You are a member of the corporation complainants in this 
suit, are you not? , 
- A. Il am a stockholder, vice-president, and treasurer. 

3 Q. Do you know Lewis N. Senour, who lives, or did live, in the 
neighborhood of Covington, Kenton county, Ky.? 

A. I know Mr. Senour ; I knew he was in business in Covington, 
but I don’t know where he lived exactly, whether in Covington or 
not. 
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4 Q. Did vou know him in the year 1878? 

A. Yes, sir. 

5 Q. About the fall of 1878? 

A. Yes, sir. 

6 Q. What was his business then ? 

A. They were manufacturing tobacco—Senour & Noonan. 

6 Q. Did you have any dispute with him or with the firm of which 
he is a member concerning the right of his firm or of himself to use 
a star mark for plug tobacco ? 

A. Yes, sir. 

7 Q. Do you remember about when that was? 

A. That was in the fall of 1878, September or October, I can’t 

tell exactly which. 
96 8 Q. What was done in that matter and what was the 
dispute about? 

A. Well, Messrs. Senour & Noonan were using a star on their to- 
bacco, which came in conflict with our star brand, and I went over 
there to make them quit it. 

9 Q. What kind of a star was it they were using at that time on 
their tobacco which you noticed ? 

A. I don’t know as I can describe the star exactly. It has been 
some time since | saw it, but we considered it a near enough imita- 
tion to our star brand to come in conflict with it. 

10 Q. Was it a mark on the tobacco ? 

A. Yes, sir. 

11 Q. Do you remember the material of which the star was made? 

A. I think it was made of paper. 

12 Q. Did you come to any agreement with Mr. Noonan or Mr. 
Senour, of the firm of Senour & Noonan, at that time, in reference 
to the use of this star? 

A. Yes, sir. 

13 Q. What was the understanding or agreement ? 

A. Well, I went there for the purpose either of coming to an 
agreement, getting him to abandon it or bringing suit against him. 
When I went there I took with me Mr. M. I. Barker, a friend of 
mine, and I went into Messrs. Senour & Noonan’s office and had a 
conversation with them. I told him (Mr. Senour) that we considered 
that they were using the star in conflict with our established brand 
and that we wanted them to quit it, and after talking some time he 
agreed to quit it, provided we would pay for the expense he had 
been at in getting up the tools to make his brand, and to save a law- 
suit and to save trouble I agreed to do it. After the agreement was 
made he asked me if there was any objection to their using the 
brard on the outside of the boxes, and I told him there was; that 
we considered it a conflict, and that I wanted all or nothing, and he 
agreed then to abandon the whole thing. 

14 Q. Speaking of this dispute, and in reference to the settlement 
of the question, Mr. Senour, being examined for the defendants, 
said: “ We compromised with them on the terms that they would 

pay the expense of the dies for cutting the tags, and that we 
97 were to have the privilege of using any other shape tag that 
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we saw proper, with the word ‘star’ on the tag.” Now, was that 
the agreement? 

A. It was not, sir. We have no control over any other shape of 
tag except our own brand, and the word “star” was expressly un- 
derstood as not to be used. 

15 Q. Did you authorize Mr. Senour, or the firm of which he was 
a member, to use the word “ star” on plug tobacco in any way ? 

A. I did not. 

16 Q. Did you authorize Mr. Senour or the firm of Senour & 
Noonan to use any kind of a star, in any way, as a distinguishing 
mark for plug tobacco? 

A. I did not, sir, and he agreed for himself and his firm to dis- 
continue the use of a star in any manner or form. 

17 Q. In the cross-examination of Mr. Senour these questions 
were asked of him and these answers given: “I now show you a 
plug of tobacco with a tin tag on it, and a figure that looks like a 
five-leaf clover marked ‘red star,’ and I ask you what that is on 
that tobacco? 

A. That is what we brand as our red star tobacco at present. 

Q. That is the mark that you agreed with the Liggett & Myers 
Tobacco Company to use in place of the star-shaped tag ? 

A. Yes, sir.” 

Now, I ask you whether you agreed to let Mr. Senour, of the 
firm of Senour & Noonan, use as a mark on plug tobacco a tag 
shaped like a five-leaf clover, of any color—either red or any other 
color—with the word “star” or “red star” on that tag? 

A. I certainly did not, sir? 

18 Q. At that time did Mr. Senour show you any tag or a tag of 
that description—that is to say, a tag shaped like a five-leaf clover, 
with the words “ red star” or the word “star” on it, and ask you 
whether he could use that ? 

A. No, sir; no such tag as that was shown at all nor spoken of 
that I have any remembrance. 

19 Q. Do you remember about the time when this agreement was 
made between your concern and Mr. Senour? 

A. It was either in September or October, 1878; I don’t know 

which; I don’t remember the exact time. 
98 20 Q. Did your concern pay Mr. Senour for his expense in 
getting up these marks according to his own figures and ac- 
cording to your agreement ? 
A. Yes, sir. 


In answer to cross-interrogatories proposed to him by James A. 
Beatriz, Esq., counsel for the defendant, the witness doth depose 
and say as follows, viz: 


1 X Q. Mr. Myers, the marks that Senour and Noonan were using 
were pieces of paper cut out in the shape of five-pointed stars, one 
of them in red and the other in blue, were they not? 

A. I don’t remember ; it has been some time and I don’t remem- 
ber the shape; they were stars and they were cut out of paper, but 
I don’t remember the color of them. 
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2 X Q. They were paper stars? 

A. They were paper stars. 

3 X Q. Were they pressed into the plug or how were they at- 
tached to the plug; do you remember ? 

A. Iam not sure, but I believe they were pasted. 

4 X Q. Don’t you remember that it was rather thick paper that 
they were cut out of and that they were pressed into the plug? 

A. It might have been so. 

5 X Q. Have you ever seen this five-leaf clover mark with the 
words “ Red Star” on it which Senour & Noonan have since 
adopted ? 

A. I have, sir. 

6 X Q. When did you first see that ? 

A. I don’t remember. 

7 X Q. Can you give somewhere about the time when you first 
saw it? 

A. Well, it must have been in the early part of 1879 or it might 
have been earlier than that. | 

8 X Q. Have you seen it frequently? 

A. No; I have not seen it very frequently. 

9 X Q. But you have seen it since then? 

A. Yes; I am the manufacturing man and not in the trade, and 
I never see the tobacco that is brought into the factory ; I have seen 
samples of it in the factory to show that it was an infringement 

for them to use what they were using, but I am not in the 
99 trade at all and do not know and de not see what is in the 
trade. 

10 X Q. You have seen that mark, though ? 

A. I have seen that mark brought in or sent in by our men to 
show us what they were using. 

12 X Q. Have you ever objected to Senour & Noonan’s use of that 
mark ? 

A. I think we have, sir. 

12 X Q. Then I understand the extent of the claim of the com- 
plainants with reference to the emblem of a star in connection with 
plug tobacco is that they claim not only the device oremblem of a 
star—a tin star on the tobacco—but that they claim the use of the 
word “ star” however it may be used in connection with plug tobacco? 


Complainant’s counsel objected to the question as incompetent 
and as not growing out of the direct examination. 


A. Yes, sir; we claim that everything that is calculated to lead a 
person to believe that anything they use is star tobacco is an infringe- 


ment upon our rights. 
13 X Q. Then you claim the device of a star and the word “ star” 


on the outside of the box as a violation of your rights, do you? 
Objected to by complainant’s counsel. 


A. We do. 
14 X Q. As well as the placing of the emblem of the star in any 
way on tlie tobacco itself? 
7—298 
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A. We certainly claim that; yes, sir. 
Signature waived. 


M. I. Barxer, being duly sworn, doth depose and say, in answer 
to interrogatories proposed to him by Paut BAKEWELL, Esq., coun- 
sel for the complainant, as follows, viz : 


1 Q. State your name, age, residence, and occupation. 
A. My name is M. I Barker; I am 46 years of age; I reside in 
Cincinnati; am a leaf-tobacco dealer. 
100 2 Q. Do you know Lewis N. Senour, formerly of the firm of 
Senour & Noonan, of Covington, Kenton county, Kentucky ? 

A. Yes, sir. 

3 Q. Were your present at the time that any agreement was made 
between Messrs. Senour & Noonan and Liggett & Myers or the Lig- 
gett & Myers Tobacco Co., through Mr. Myers ? 

A. I was. 

4 Q. Do you remember about when that was? 

A. I can’t tell exactly the date; rt was some time in the fall of 
1878, and I could tell by looking. 

5 Q. Do you remember what the question in reference to which 
the agreement was made between Liggett & Myers and Messrs. Senour 
& Noonan was ? 

A. Yes, sir. 

6 Q. Please state what that was. 

A. It was an agreement that they were to discontinue the use of 
the star brand. 

7 Q. Do you remember what Senour & Noonan were using at that 
time which Liggett & Myers particularly complained of; what kind 
of mark it was? 

A. No, sir; I can’t tell what kind of a mark it was, but I know it 
was a red star; they cailed it a red star. 

8 Q. You were present, you say, at the time this agreement was 
made, were you not? 

A. Yes, sir. 

9 Q. And George 8S. Myers was also present, was he not? 

A. Yes, sir. 

10 Q. In reference to this agreement Mr. Senour says: “ We com- 
promised with them on the terms that they would pay the expense 
of the dies for cutting the tags, and that we were to have the privi- 
lege of using any other shape tags we saw proper with tne word 
‘star’ on the tag.” Do you remember whether at that time—at the 
time of the making of this agreement—it was agreed by Mr. Myers 
or the persons whom he represented that Mr. Senour or Messrs. 
Senour & Noonan could use the word “star” on the tag ? 

A. I remember very distinctly that he told them they couldn’t 

use it. 
101 11 Q. In the cross-examination of Mr. Senour on the part 
of the defendants he is asked this question: “In that con- 
troversy (referring to this controversy between Liggett & Myers and 
Messrs. Sepour & Noonan) I understood that they did not claim that 
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they had the right to prohibit you from the use of this brand on the 
boxes ” (referring to the star brand or stencil brand), and the answer 
to that question was this: “No, sir.” Now, I ask you whether at 
that it was agreed by Mr. Myers, representing the Liggett & Myers 
Co., that Mr. Senour or Senour & Noonan could use the star stencil 
brand as a brand for his tobacco ? 

A. No, sir; he didn’t agree to anything of the kind. 

12 Q. Do you know whether or not he objected to that? 

A. He did object to it. He wanted everything appertaining to 
the brand taken away or everything appertaining to the star, and 
Mr. Noonan hir:nself said that they would abandon it, and it wouldn’t 
make much difference to them. 

13 Q. You being present at that agreement, and from your un- 
derstanding of it, what did you understand to be the scope of that 
agreement ? 

A. I understood that they would use nothing in relation to a star 
of any description whatever as a mark on tobacco. 

14 Q. In the examination of Mr. Senour this question was asked 
him by the counsel for the defendant: “ We now show you a plug 
of tobacco with a tin tag on it and a figure that looks like a five-leaf 
clover and marked ‘ Red Star,’ and I will ask you what that tobacco 
is,” and his answer was, “ That is what we brand as our ‘ Red Star’ 
tobacco at present. 

Q. That is the mark that you agreed with Liggett & Myers to use 
in place of the star-shaped tag ? 

A. Yes, sir.” 

Q. Now, I will ask you whether at that time, at the time this 
agreement was made, any such symbol or mark—that is to say, a 
symbol or mark being in the shape of a five-leaf clover of any color 
whatever, and marked with the words “Red Star” or the word 

“Star,” was accepted and agreed to as a mark that Mr. Senour 
102. or Senour & Noonan could use on their plug tobacco ? 
A. No, sir; there was nothing exhibited at all. 


In answer to cross-interrogatories proposed to him by James A. 
Beattie, Esq., counsel for the defendants, the witness doth depose and 
say as follows, viz: 

1 X Q. Give the names of all the persons who were present at this 
interview, if you please. 

A. I can’t give you the names of any but the four: George 8S. 
Myers and Messrs: Noonan & Senour. 

2X Q. Were there any others that you remember? 

A. Not that I remember of; there might have been. 

3 XQ. Were you ever present at any but the one interview of 
which you have spoken, between George S. Myers and Senour & 
Noonan? 

A. Not that I know of or remember of. 

4 X Q. You don’t know whether any subsequent interview took 
place between them or not? 

A. I do not. 
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5 X Q. You don’t know what communication passed between the 
complainants and Senour & Noonan by letter, do you ? 

A. No, sir. 

6 X Q. Now,state what was the matter of which Senour & Noonan 
were doing, and which Mr. Myers complained of. 

A. He complained that they were using a star brand that infringed 
on his. 

7 X Q. In what shape was that star brand? 

A. I said I don’t know. 

8 X Q. Did you see it? 

A. I don’t know that I did; I saw the tobacco in market. 

9 X Q. How was the tobacco that you saw marked or branded ? 

A. I think it had a red star on the plug. 

10 X Q. Was that in the shape of a star, in the shape of a red 
piece of paper pasted or pressed into the plug? 

A. I can’t state distinctly how it was. 

11 X Q. It was in reference to that particular brand this interview 
was? 

A. It was in reference to the star brand, the infringement of the 

brand and the word “star.” 
103 13 X Q. A brand would signify something in the shape of 
a stencil, and this was the mark on the tobacco itself, wasn’t 

it? 

A. That in connection with the star, they called it a star. 

14 X Q. Wasn’t it in reference to abandoning that shaped tag? 

A. No, sir; it was in reference to abandoning the star in any 
shape. 

15 X Q. I understand Mr. Myers claimed for his company that 
they had the exclusive word or device of a star in connection with 
the manufacture of tobacco, no matter in what shape it appeared ? 


Objected to by the complainant’s counsel as incompetent and 
irrelevant. 


A. I don’t know what he claimed, except that he claimed anything 
that infringed on the star brand was an infringement upon him. 

16 X Q. And he objected to the branding of the tags with the 
word or device of a star? 

A. Yes, sir. 

17 X Q. And he objected to the marking of the tobacco with the 
word or device of a star in any shape? 

A. Yes, sir. 

18 X Q. Do you know or remember the agreement about the use 
of this clover-shaped tag was a subsequent consideration between 
these parties; do you know anything about that? 

A. I don’t know anything about it; never heard of it. 

19 X Q. Do you recollect whether there were any subsequent 
communications between them as to the brand on the outside of the 
boxes ? 


Objected to by the complainant’s counsel as incompetent. 
A. No, sir. 
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Being re-examined by Paut BAKewe tt, Esq., counsel for the 
complainant, the witness answered as follows, viz: 


21 Q. But your memory is very clear as to the nature 
104 —s of the contract that was entered into, and what the parties 
agreed to do or not to do, and with reference to their doing 
it at that time, isn’t it? 
A. Yes, sir. 


Signature waived. 


> 
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STATE OF MIssourRI, 
City of St. Louis, 


I, L. L. Walbridge, a notary within and for the city of St. Louis, 
State of Missouri, ‘hereby certify that the foregoing depositions of 
George 8S. Myers and M. I. Barker were taken before me at the office 
of Paul Bakewell, Esq., No. 417 Olive street, on the 12th day of De- 
cember, 1884, by consent of parties to said cause, who were respect- 
ively represented by counsel at the taking of said depositions; that 
it was then and there agreed by the counsel representing the parties 
to said cause that said depositions might be taken by me in short- 
hand, and that my transcript of said short-hand notes might be read 
in evidence on the trial of said cause with the same force and effect, 
to all intents and purposes, as if said transcript had been subscribed 
by said deponents. 

[ further certify that the foregoing is a true and faithful transcript 
of said short-hand notes so taken as aforesaid, and that I am not of 
counsel or attorney for either of the parties to said cause, and in no 
way interested in the event thereof. 

In testimony whereof I have hereunto set my hand and notarial 
seal this 13th day of December, A. D. 1884. 

[n. s.] 


105 Defendant’s Testimony. 


The depositions of E. Holbrook, H. Wirgman, M. 8S. Preston, D. 
Musselman, H. W. Rudolf, J. G. Starr, J. Miller, C. C. Voght, LN. 
Senior, John Finzer, and Rudolph Finzer, taken on the 4th day 
of August, 1884,.at the office of Beattie & Winchester, at Louis- 
ville, county of Jefferson and State of Kentucky, to be read as evi- 
dence on behalf of the defendant in an action between Liggett & 
Myers Tobacco Company, plaintiff, and R. Finzer, defendant, now 
pending in the United States circuit court, Kentucky district, both 
parties, by attorney, being present. 


Epwarp Howpkook, being duly sworn and examined by Mr. 
BEATTIE, as attorney for the defendant, deposed as follows : 


1 Q. State your name, age, residence, and occupation. 

A. Name, Edward Holbrook ; age, 53; residence, Louisville, Ken- 
tucky; occupation, tobacce manufacturer. 

2 Q. How long and where have you been a tobacco manufacturer? 


A a a at 
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A. Thirty-five years—about forty years—in Louisville, Kentucky, 
and Quincy, Illinois. 

3 Q. State whether or not you have ever known of the brand or 
the device of a star to be used in connection with the manufacture 
of plug tobacco. 

Objected to by counsel for the plaintiff as incompetent, irrelevant, 
and immaterial as to any of the issues in this case. 


106 A. Yes, sir. 
4Q. Who used it? 


Same objection. 


A. I did. 

5 Q. When did you commence the use of it? 

A. I cannot remember the exact date, but it was in 1876. 
6 Q. Did you use it any time prior to to that? 


Same objection. 


A. I did. 

7 Q. How long prior to that? 

A. Ten year prior—used it asa stencil. 

8 Q. Where did you use the star in connection with the tobacco— 
where did you put the brand? 


Same objection. 


A. On the boxes or caddies. 
9 Q. Look at the stencil plate now shown you and say what it is. 


Same objection. 


A. That is the stencil of the star. 
10 Q. Whose brand was that? 


Same objection. 


A. That belonged to me until I sold it to H. Wirgman. 

11 Q. Is this the stencil plate from which you branded the boxes 
of which you spoke? 

Same objection. 


A. That is the one. 


Defendant’s counsel offer in evidence the stencil plate above re- 
referred to, and mark the same “Defendant’s Exhibit, Holbrook 
brand.” 


12 Q. Examine the two sheets of paper now shown you, with a 

star brand on them, and state what they are. 
A. That is an impression of the star stencil. 
107 ~13 Q. An impression of this plate that you have just 
spoken of? 

A. I did not count the dots, but I presume that it is the same. I 
do not seem to be able to make it fit, though. 

14 Q. I will ask you whether or not those two impressions on 
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those two pieces of paper represent the star branded on the boxes of 
which you have spoken—the boxes of the tobacco manufactured by 
you? 

A. They look similar to me; they were like these. 

Counsel for the defendant offers in evidence the said two sheets 
of paper, marked, respectively, “ Defendant’s Exhibits, Holbrook, 
Nos. 2 and 3.” 

Counsel for complainant objects to these un the ground that they 
are irrelevant to any issue in this case. 


15 Q. How extensive did you sell the tobacco, the boxes of which 
were marked with the stencil of a star? 

A. Several thousand boxes. Several thousand pounds in a year 
or so. 

16 Q. Did that tobacco have any name in the trade? 

A. I cannot remember, it has been so long since. I have a faint 
recollection that this was put on the boxes. It was put on the ends 
of the boxes. There was also another stencil, Jenny Lind Star To- 
bacco. 

17 Q. Was that the name it had in the trade? 

A. Jenny Lind was the most prominent. 

18 Q. Was or not the word “Star ” used in the name at all ? 

A. I don’t remember, it has been so long since. 

19 Q. Did you have any successor in your business ? 

A. Yes, sir; Mr. Wirgman. 


Counsel for complainant hereby notifies counsel for defendant that 
on or before the hearing of this cause he will move the court to strike 
out the testimony of this witness as incompetent and irrelevant to 

any issue in this case. 
108 Counsel for defendant replies that he introduces this wit- 
ness for the purpose of showing just where the complainant 
stands with reference to the use of the star in connection with plug 
tobacco. 


H. Wirgman. 


Also the deposition of H. WirGMAN, taken at the same time and 
place, and in the same behalf. The said witness being first duly 
sworn by me, and examined by Mr. Beartre for the defendant, de- 
posed as follows: 


1 Q. State your name, age, residence, and occupation. 

A. Name, H. Wirgman; age, 34; residence, Louisville, Ken- 
tucky ; occupation, ~ comm manufacturer. 

2 Q. How long and where have’ you been a manufacturer of to- 
bacco ? 

A. I was connected with Mr. Holbrook’s manufactory in 1868-9; 
and since 1879 I have been manufacturning for myself, succeeding 
Mr. Holbrook. 

3 Q. I will ask you whether or not you know of the use of a de- 
vice or brand of a star in connection with plug tobacco in any way? 
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Objected to by counsel for the complainant as incompetent, irrel- 
evant, and immaterial to any issue in this case. 


A. Mr. Holbrook used it from my time there. 

4 Q. How long do you recollect his using it? 

A. It was in 1876 that I remember of it. 

5 Q. Do you remember of it prior to that time at all ? 

A. No, sir. 

6 Q. Look at this stencil plate, “ Defendant’s Exhibit, Holbrook, 
No. 1,” and these two sheets of paper with the device of a star on 
them marked “ Defendant’s Exhibits, Nos. 2 and 3,” and state what 
they represent? 

A. They represent the brand that was used by him. 
109 7 Q. Where was the brand placed ? 
A. On the head of the box. 
8 Q. Did that tobacco have any distinct name in the trade? 


Same objection. 


A. My recollection that it was on the head of the box “ Union 
Jack,” and it had a number of stars by the side of it. The “ Union 
Jack ” brand also had stars on it. 


_ Cross-examination by Mr. BAKEWELL: 


9 Cross-Q. What enables you to fix the date of that brand being 
placed on the boxes of tobacco in 1876? 

A. During that time we branded up a number of boxes that we 
sent to St. Louis, and among the brands that Mr. Holbrook ran at 
that time was the “Jenny Lind” and “ Union Jack,” and this was 
the head brand for it. It had been used by him before that, but I 
don’t remember how long or the times. 

10 Cross-Q. You are sure that it was in 1876? 

A. Yes, sir; it was on the boxes at that time. 

11 Cross-Q. This tobacco was sold as “ Union Jack,” was it not— 
“Union Jack ” was the name of the brand, was it not? 

A. Yes, sir. 

12 Cross-Q. How long was that use continued ? 

A. I don’t remember, sir. I think, though, that it was for some 
while after that; it was sold in the Philadelphia trade. 

13 Cross-Q. For how many years? 

A. Probably up to the time that he gave up the factory ; I don’t 
remember. 

14 Cross-Q. When did he give up the factory ? 

A. Along in 1879. 
110 15 Cross-Q. That mark has not been continued since then 
on the tobacco manufactured at the factory ? 

A. I don’t remember whether I have used “ Union Jack” since 
then or not. 

16 Cross-Q. You are not using it now? 

A. No, sir. 

17 Cross-Q. You are not using these stencils now before you, filed 
with the testimony of Mr. Holbrook, are you? 

A. No, sir. 
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18 Cross-Q. On any tobacco? 

A. No, sir. 

19 Cross-Q. And you have not on any tobacco? 
A. No, sir. 

20 Cross-Q. And you have you not since 1879? 
A. No, sir. 


Redirect examination by Mr. Beattie: 


21 Q. Who is the owner of that brand now? 

A. I am, sir. 

22 Q. Do you claim the right to use it if you wish to? 
A. Certainly, sir. 


M.S. Preston. 


Also the deposition of M.S. Preston, taken at the same time and 
place and in the same behalf. The said witness, being first duly 
sworn by me and examined by Mr. Bearrie for the defendant, de- 
posed as follows: 


1 Q. State you name, age, residence, and occupation. 

A. Name, M. 8S. Preston; age, 34; residence, Louisville, Ky.; oc- 
cupation, tobacco foreman and superintendent. 

2 Q. In whose employment are you? 

A. Tam in Mr. Wirgman’s now. 
111 3 Q. How long have you been in his employment and :or- 
nected with the factory that he runs? 

A. I have been in his employment ever since he has been in the 
business himself. I have been in the factory ever since 1868. 

4.Q. Who was the proprietor of the factory prior to his becoming 
the proprietor of it? 

A. Edward Holbrook. 

5 Q. Do you know anything about the use of a device or brand of 
a star in connection with plug tobacco? 


Objected to by counsel for the com nlalenl as incompetent, irrel- 
evant, and immaterial. 


A. Yes, sir; I know that that brand has been used ; we have used 
it; I have put it on myself. 

6 Q. Where was the brand put? 

A. On the head of the box. 

7 Q. How long was that done? 

A. I cannot remember how long it has been done; I remember 
that it was done very extensively in the year I mentioned, 1876. 

8 Q. Do you recollect its use prior to that time at all? 

A. I don’t remember distinctly ; I suppose it was used, but I don’t 
remember. 

9 Q. What enables you to say that it was in 1876? 

A. Because I used it a great deal at that time myself. 

10 Q. Examine the three exhibits now shown you, marked “ De- 
fendant’s Exhibits, Holbrook, Nos. 1, 2, and 3,” being a stencil- 
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plate, and two sheets of paper with the device of a star on them, and 
say what those exhibits represent ? 


Same objection. 


A. They represent a star. 
11 Q. What star? 


Same objection. 


A. A star that is used in the factory. 
112 12 Q. Does it or not represent the star about which you 
have been testifying ? 
Same objection. 


A. Yes, sir. 

13 Q. Do you recollect that star having been branded on the 
boxes ? 

A. Yes, sir; as a head brand. It has been some time since I saw 
it. We have used the brand “ Union Jack” with this brand. We 
have used it since Mr. Wirgman has had the business himself. That 
tobacco was sold in Philadelphia. 

14 Q. What did that brand consist of ? 

A. “Union Jack” was the name. 

15 Q. Did it have any other device ? 

A. It had stars on the side of the boxes. 

16 Q. How many stars? 

A. I never counted them to see how many there were. 

17 Q. What kind of stars were they; what shape or what number 
of points did they have? 

A. I never counted the points in the star. 


Cross-examination by Mr. BAKEWELL: 


18 Cross-Q. What is your business at present? 
‘A. Superintendent of the tobacco works. 
19 Cross-Q. Whose? 
A. H. Wirgman & Co.’s. 
20 Cross-Q. That is your employment at present ? 
A. Yes, sir. 
21 Cross-Q. What was your occupation in 1876? 
A. I was employed there at that time as a hand. 
22 Cross-Q. You were a hand at that time? 
A. Yes, sir. 
113 23 Cross-Q. You say that in 1876 tobacco branded with the 
mark shown in “ Defendant’s Exhibits, Nos. 1, 2, and 3,” 
now before you, that that brand was placed on boxes of plug to- 
bacco ? 
A. Yes, sir. 
24 Cross-Q. And shipped to Philadelphia? 
A. Yes, sir. 
25 Cross-Q. Do you know to whom that tobacco was shipped ? 
A. I don’t remember now, distinctly, the names. 
26 Cross-Q. You cannot remember the name of any one? 
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A. I have not got the names of any one at that time. I don’t 
remem ber. 

27 Cross-Q. What was the brand of tobacco called ? 

A. Union Jack; it was called that when I used it. 


H. WirGMAN, recalled : 


H. Wirgman, being recalled by the defendant, being examined by 
Mr. Beatriz, deposed as follows: 


1 Q. You spoke of Union Jack tobacco branded with a star as 
having been sold in Philadelphia in 1876. Do you remember the 
names of any of the purchasers ? 

A. It was sold through our agents, Woodward, Curd & Co. 
2 Q. Do you recollect their location in Philadelphia ? 
A. I did remember where they were, but I cannot think of it now; 
have the address at the factory. 
3@. Are they still in business there ? 
A. No, sir; Woodward is an agent, tobacco agent. 
4 Q. Were they located in Philadelphia, on Front street, between 
Market and Arch ? 
A. Yes, sir; that is where they were. 
5 Q. Where is Mr. Woodward’s place of business there, do you 
know ? 
114 A. He is on—I have forgotten the address; I have not ad- 
dressed them for some time, and I have forgotten the address. 

6 Q. What is his full name? 

A. Theodore H. Woodward. 

7Q. Was not his place of business on the southwest corner of 
Front and Arch? 

A. It was there, but he is now about half a square up Arch from 
there; he has moved. 


— 


David Musselman. 


Also the deposition of Davip MusseiMAN, taken at the same time 
and place and in the same behalf. ‘The said witness, being duly 
sworn by me and examined by Mr. Bearrie, for the defendant, de- 


posed as follows: 


1 Q. State your name, age, residence, and occupation. 

A. David R. Musselman; age, 45; residence, Louisville, Ky.; 
occupation, tobacco manufacturer. 

2 Q. How long have you been a tobacco manufacturer ? 

A. In Louisville, about twenty-five years. 

8 Q. Do you manufacture plug tobacco? 

A. Yes, sir. 

4Q. I will ask you whether or not you have ever known of a de- 
vice or a brand of a star to be used in connection with the manu- 
facture of plug tobacco in any way? And, if so, state how. 


Objected to by counsel for the complainant as incompetent, irrele- 
vant, and immaterial to any issue in this case. 
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A. I used it in our business ; we called our factory “ Star factory.” 
5 Q. Did you have a sign up calling it “Star factory ?” 


Same objection. 


115 A. Yes, sir; the sign was Musselman & Co., with two stars 
at the end of the word factory. 

6Q. Where was the factory located ? 

A. On Third street, between Main and the river, in Louisville, in 
1859. 

7 Q. How long did you have that factory with that name? 

A. From 1859 to 1876. 

8 Q. Did you ever have a star brand of tobacco? 


Same objection. 


A. Yes, sir; we had one, but I don’t exactly recollect it now. 

9Q. You have just a general recollection of such a brand ? 

A. Yes, sir. 

10 Q. About what time did you have it? 

A. Along about 1860. 

11 Q. Did you use the device of astar in connection with the 
tobacco in any way? 

A. Not while we had that factory; only the factory name. 

12 Q. I speak of this star brand. 

A. That I cannot say. 

13 Q. You don’t recollect the particular details of that ? 

A. No, sir. 


Cross-examination by Mr. BAKEWELL: 


14 Cross-Q. What is your business? 

A. Tobacco manufacturer. 

15 Cross-Q. In Louisville? 

A. Yes, sir. 

16 Cross-Q. When was it that you had a star or the mark of a 
star on your factory ? 

A. That was in 1859. 

17 Cross-Q. How long did it continue there? 

A. Until 1876. 
116 18 Cross-Q. Between that time—between 1859 and 1876— 
did you have any tobacco marked with the mark of a star 

upon it—upon the plug of tobacco? 

A. Not on the plug; no, sir. 

19 Cross-Q. When did you discontinue to have the mark of a star 
on your factory ? 

A. In 1876. 

20 Cross-Q. You have not had the mark of a star on your factory 
since 1876? : 

A. No, sir. 

21 Cross-Q. You spoke in your direct examination of the brand 
of a star. When did you begin to use the brand of a star? 

A. That brand was in the family, and was used along about— 
before the war—about 1858, and along up to 1863~’4. 
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22 Cross-Q. It was discontinued after 1863-’4? 

A. Yes, sir. 

23 Cross-Q. And never used afterward ? 

A. I don’t know that it was. 

24 Cross-Q. It is not used now ? 

A. Not in my factory; no, sir. 

25 Cross-Q. What was this tobacco called that you had branded 
witn this brand of a star? 

A. I don’t just recollect the name of it. 

26 Cross-Q. Do you know whether it was called “Star Tobacco?” 

A. No, sir; I don’t think it was. 

27 Cross-Q. Was there anything else besides the brand of a star 
upon it? 

A. I cannot say now that I recollect of anything. 

28 Cross-Q. But you say that has been discontinued since 1866? 

A. Yes, sir; 1866 or 1864; along in there; I don’t recollect see- 

ing it since 1864-’6—along in there. 
117 29 Cross-Q. Your tobacco was never sold, to your knowl- 
edge, as star tobacco because you had marked a star on your 

factory ? 

A. No, sir. 


Redirect examination by Mr. Bearrie: 


30 Q. Why did you cease to call your factory the “ Star” factory ? 

A. Well, we just changed the name. 

31 Q. Have you the same factory now? 

A. No, sir. 

32 Q. When did you move from that factory ? 

A. We moved from there in 1875, in December. 

33 Q. Did you have any successor in the old factory ? 

A. No, sir. 

34 Q. You just changed the location of your factory ? 

A. Yes, sir; and called it a new name. 

35 Q. What was the firm when you called it the “Star” factory ? 

A. Musselman & Co. 

36 Q. You went out of the firm? 

A. Yes, sir; not out of the Star factory firm, I didn’t, not when it 
was called the Star factory. 

37 Q. You went out subsequently ? 

A. Yes, sir. 


* 


H. W. Rudolf. 


Also the deposition of H. W. Rupotr, taken at the same time and 
place and in the same behalf. The said witness, being duly sworn 
and examined by Mr. Bearttr, deposed as follows: 


1 Q. State your name, age, residence, and occupation. 
A. Name, H.W. Rudolf; age,53; residence, Louisville, Ky.; occu- 
pation, glass stainer and sign painter. 
118 2 Q. How long and where have you carried gn the busi- 
ness of a sign painter? 
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A. I have carried on the business of glass staining and sign paint- 
ing in 1870, ’71, "72 and until the spring of 1873, on Third street, 
between Main and the river. 

3 Q. I will ask you whether or not you are acquainted with the 
firm of John Finzer & Bros., of Louisville ? 

A. Yes, sir. 

4Q. What is their business ? 

A. Tobacco manufacturers. 

5 Q. Did you ever do any work for them ? 

A. Yes, sir. 

6 Q. What sort of work did you do for them ? 

A. Glass signs. 

7 Q. Examine the glass sign now shown you and state if you 
recognize that sign. 

Objected to by counsel for the complainant because immaterial, 
irrelevant, and incompetent. 


A. Yes, sir; I recognize that. 
8 Q. Who made that sign ? 


Same objection. 


A, I did. 
9 Q. Who did you make it for? 


Same objection. 


A. For John Finzer & Bros. 
10 Q. What year did you make it in? 


Same objection. 


A. In the spring of 1878. 
11 Q. What enables you to say that it was in the spring of 


1873? 
Same objection. 


A. It was one of the first pieces of work that I done. It was just 
before I quit the work down on Third street. 
12 Q. How many of those signs did you make for him ? 
119 A. I made six at a time. 
13 Q. How many did you make altogether? 
A. I made about twenty-five of that pattern. 
14 Q. Did you make any of any other pattern? 
A. I made some with other designs; there were some larger and 
some smaller. 
15 Q. What device did the others have? 
A. They had different ornaments; there is one that I remember 
that had a star on it. 
16 Q. How were those signs used ? 


Same objection. 


A. They were used for different purposes. 


ws 
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Counsel for defendant thereupon offered said sign above referred 
to in evidence marked “ Defendant’s Exhibit, John Finzer & Bros., 
No. 4 ”? 

Counsel for complainant objects to the introduction of said sign 
in evidence as incompetent, irrelevant, and immaterial to any issue 
in this case. 

Counsel for complainant declines to cross-examine the witness, 
and notifies counsel for defendant that on or before the hearing of 
this case he will move the court to strike out the testimony of this 
witness, together with the exhibit filed and referred to in said testi- 
mony, as incompetent, irrelevant, and immaterial. 


Joseph G. Starr. 


Also the deposition of Jos. G. Srarr, taken at the same time and 
place and in the same behalf. The said witness being duly sworn, 
and examined by Mr. Bearrie for the defendant, deposes as fol- 
lows: 

1 Q. State your name, age, residence, and occupation. 

A. Name, Jos. G. Starr; age, 39; residence, in Louisville, Ky.; 
occupation, dealer in cigars and tobacco, wholesale and _ re- 

tail. | 
120 2 Q. How long have you been engaged in that business, 
and where? 

A. Five years. I have just been in the house I am in now five 
months. 

3 Q. All those five years you carried on business in the city of 
Louisville? 

A. Yes, sir. 

2 Q. Are you or not familiar with the brand of tobacco made by 
the complainants, Liggett & Myers, and known as “Star” tobacco? 
A. Yes, sir; I have sold it ever since I have been in business. 

5 Q. Look at the plug of tobacco now shown you, marked with a 
tin tag in the form of a star, and state what it is? 


(Said tobacco was here shown to witness by counsel.) 


A. That is Liggett & Myers’ tobacco. I have sold lots of it. 

6 Q. Are you familiar with a brand of tobacco made by the defend- 
ant, Rudolph Finzer, and marked “ Starlight?” 

A. Yes, sir. 

7 Q. Examine the plug of tobacco now shown you, and state what 
it is? 

(Plug of tobacco shown the wittess.) 

A. That is the plug—it is a plug of Finzer’s “Starlight.” I have 
sold that, too. I sell it now. I have got it in stock. 

8 Q. I will ask you to examine these two plugs of tobacco, and 
compare them and the trade marks together, and ask you whether, 
from your experience as a dealer in tobacco, and from your knowl- 
edge of the marks on tobacco, whether you think that the Finzer’s 
plug of tobacco could be sold for the Liggett & Myers’ plug? 
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Objected to by counsel for the complainant as incompetent and 
irrelevant and immaterial. 


A. No, sir; it could not be sold for it. 


Counsel for the defendant offers in evidence the first men- 
121 _—i tioned plug, marked “ Defendant’s Exhibit, Liggett & Myers’ 
plug,” and also offers in evidence the second plug referred to, 
marked “ Defendant’s Exhibit, Rudolf Finzer plug.” 
Counsel for the complainant objects to the same, and declines to 
cross-examine the witness. 


John Miller. 


Also the deposition of Joun MILLER, taken at the same time and 
place, and in thesame behalf. Thesaid witness being first duly sworn 
by me, and examined by Mr. Bearrie for the defendant, deposed as 
follows: 

1 Q. State your name, age, residence, and occupation. 

A. Name, John Miller; age, 46; residence, Louisville, Ky.; occu- 
pation, cigar business, and handling tobacco generally. 

2 Q. You are a retailer of tobacco? 

A. Yes, sir. 

6 Q. How long have you been engaged in that business, and 
where? 

A. Twenty-six years. 

4Q. Where? 

A. In Louisville, Ky., on Main, between Eleventh and Twelfth, 
most of the time. 

5 Q. Examine the two plugs of tobacco now shown you, marked 
“ Defendant’s Exhibit, Liggett & Myers’ plug,” and the other, “ De- 
fendant’s Exhibit, Finzer plug,” and state whether, from your expe- 
rience as a retail dealer in plug tobacco, you think that this plug 
marked “Starlight” could be sold for the tobacco with the tin star? 


Objected to by counsel for the complainant as incompetent, irrele- 
vant, and immaterial. 


A. No, sir; it could not. 
6 Q. You say you do not think that one could be sold for the 
other ? 


122 Same objection. 


A. No, sir; it could not. I have handled those goods ever since 
they have come to the market—that is, this tobacco marked with a 
tin star. If a man comes into my place and calls for star he gets 
this tobacco, Liggett & Myers’, and if he wants Finzer’s goods he 
has got to call for “Starlight.” I have a box of that tobacco around 
to my house that I bought six months ago, and I really have not 
sold a plug of it yet. The man, if he wants Finzer’s goods, he has 
got to call for “Starlight.” 

7 Q. Do you sell more of Liggett & Myers’ tobacco than you do 
of any other sort ? 
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A. Yes, sir. 


Counsel for the complainant declines to cross-examine the wit- 
ness. 


Chas. C. Voght. 


Also the deposition of Cuas. C. Voaur, taken at the same time 
and place, and in the same behalf. The said witness, being first 
duly sworn by me, and examined by Mr. Bearvrte for the defend- 
ant, deposes as follows: 


1 Q. State your name, age, residence, and occupation. 

A. Name, C. C. Voght; age, 34; residence, Louisville, Ky.; oc- 
cupation, manager for John Finzer & Bros. 

2 Q. How long have you been employed with John Finzer & 
Bros. ? 

A. Eleven years. 

3 Q. What is their business ? 

A. Tobacco manufacturers. 

4 Q. Where have they carried on business, and how long ? 

A. Louisville, Ky. 

5 Q. How long, to your knowledge ? 

A. To my knowledge, since 1866. 
123 6 Q. Were you ever the book-keeper for the firm? 
A. Yes, sir. 

7 Q. When were you their book-keeper ? 

A. From the time that I went with them, in 1873, until 1878. 

8 Q. Have you ever known the brand or device of a star to be 
used in connection with plug tobacco ? 

A. Yes, sir. 

9 Q. What brands have you known—what particular brands ? 

A. We had two brands; we had one “ Silver Star,” and another 
“ Five Brothers’ Star of the West.” 

10 Q. How was the brand “Silver Star” connected with the 
manufacture of plug tobacco? How was it shown in connection 
with it? 

A. It was branded on the packages containing the tobacco. 

11 Q. Branded on the boxes or caddies ? 

A. Yes, sir. 

12 Q. Was there one star, or a number of stars ? 

A. The words were on the boxes, and then there were five stars. 
That is my recollection. 

13 Q. Why did they adopt five stars ? 

A. I could not say. 

14 Q. Were there five brothers members of the firm ? 

A. Yes, sir. 

15 Q. Give their names. 

A. John, Ben., Fred., Rudy, and Nick. 

16 Q. When was that “Silver Star” used? When did you make 
it and sell it ? 

A. “Silver Star” was in use when | went with them, and we used 
it up to some time in 1877. 
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17 Q. Fix the earliest time when you know, yourself, that they 


used it? 
A. In 1878. 


124 18 Q. Have you any memorandum showing use about that 
time? 
A. Yes, sir. 


19 Q. Refer to that, if you please. 
A. I have not for 1873; I have for 1875. Here it is. 
20 Q. What book is that you have before you? 


Objected to by counsel for the complainant as incompetent, irrel- 
evant, and immaterial. 


A. John Finzer & Brothers’ sales book. 
21 Q. For what time? 


Same objection. 


A. January, 1875, to January, 1877. 

22 @. What memoranda do you find in that book in regard to the 
“Silver Star?” 

_A. I find on page 6, under date of January 27, 1875, bill to Sitz 
& Johnson, of Springfield, Ohio, ten half butts Our Jewel, 3 63, 7 64, 
6 637 pounds, at 58 cents, $369.46; eight quarter butts Our Jewel, 
7 37 and 1 38, 297 pounds, at 58 cents, $172.26; ten quarter butts 
Our Jewel, cable roll extra, 4 29, 1 41, 402 pounds, at 58 cents, 
$233.13; ten quarter butts “Silver Star,” bright butts, 1 35, 4 36, 
5 37, 364 pounds, at 59 cents, $214.86; eight caddies Our Jewel, 6’s, 
7 20,1 60, at 61 cents, $97.60; total, $1,087.24. 

23 Q. What has become of the sales book or books of John Finzer 
& Bros. prior to this book ? 

A. I think that I have the one prior to this. The others are de- 
stroyed. 

24 Q. How were they destroyed ? 

A. By fire, September 9, 1880. 

25 Q. Did the factory of John Finzer & Bros. burn up at that 
time ? 

A. Yes, sir. 

125 26 Q. How extensive a sale of that brand of tobacco marked 
' “Silver Star” and marked with stars on the box did you 
lave? 

A. We had a very large trade. I don’t know the number of pounds, 
but it amounted to many hundred boxes. 

27 Q. How long did they continue to manufacture it and sell it? 
A. The last that was made was in 1877. 

28 Q. Would they manufacture it and sell it now if it was called 
for? 

A. I should think so. 

29 Q. In regard to the “ Five Brothers’ Star of the West,” when 
did they begin to manufacture that? 


Objected to by counsel for the complainant as incompetent and 
irrelevant. 
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A. That we began in May, 1875. 

30 Q. Have you any memoranda in regard to the sale of that 
tobacco? 

A. Yes, sir; I have. 

ol Q. State where vou find it; in what book. Give the details of 
the memorandum to the stenographer, so that he can take it down. 

A. John Finzer & Brothers’ sales book, being the same book re- 
ferred to above, and here present. Here is a bill, page 44, under 
date of May 31, 1875, Allen, Keith & Co., Chicago, IIL, ten quarter 
butts, Star, 10’s, 10 21, 210 pounds, at 62 cents, $130.20. 

32 Q. Now, I will ask you how the device of the star was con- 
nected with the tobacco in the case of the “ Five Brothers’ Star of 
the West.” 

A. It was a plug of tobacco just wrapped in a foil or wrapper. On 
one side of it was in print “ Five Brothers’ Star of the West” and 
a large star. 

33 Q. Examine the six pieces of tin-foil now shown you and state 

what they are. 
126 A. That was the wrapper for the goods sold under that 
brand. The plug of tobacco was wrapped with this. 

34 Q. Did you use that at the date of the memorandum that you 
have just read ? 

A. Yes, sir. 

35 Q. How extensive a sale had that tobacco—plugs wrapped with 
wrappers of that kind ? 

A. We sold a great deal of it; I cannot say exactly how much. 

36 Q. How long did you continue the manufacture of it? 

A. I think during that year. 

37 Q. Not afterward ? 

A. I think not. 

38 Q. Would they manufacture it now if called for? 


Objected to as incompetent, immaterial, and irrelevant. 


A. I should think so; yes, sir. 

39 Q. I will now exhibit to you two plugs of tobacco done up in 
tin-foil and ask you whether that is the style in which the “ Five 
Brothers’ Star of the West” was done up. 

A. Yes, sir. 

Counsel for the defendant offers in evidence one of the said sheets 
of tin-foil, marked “ Defendant’s Exhibit John Finzer Bros. No. 2,” 
and one of the said plugs of tobacco, marked “ John Finzer Bros. 


No. 3.” 


40 Q. State whether or not this wrapper with this device, “ Five 
Brothers” and a five-pointed star and the words “ Star of the West,” 
10’s—what was the object of wrapping each plug in a wrapper like 
that? 

Same objection. 


A. We did it, I presume, for two reasons; first tosave the wrapper 
on the goods and next as a trade mark. 
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41 Q. Something to identify the goods and their origin ? 


A. Yes, sir. 
42 Q. I will ask you whether or not the firm of John 


127 Finzer & Bros. had used the device of a five-pointed star on 
their bill-heads and letter-heads. 


Objected to for the same reasons. 


A. Yes, sir. 
43 Q. How long have they been using that? 


Same objection. 

A. Since 1876. 

44 Q. Has or not the firm made a five-pointed star their especial 
trade mark for a long time past ? 

Objected to as leading and incompetent. 

A. Yes, sir. 

45 Q. How did that device originate, or did it have any connec- 
tion with the number of the firm? 


Same objection. 


A. Yes, sir; there were five brothers of them. ‘The trade mark 
that they use on their stationery I drew myself. 

46 Q. Were they in the habit of giving the names of the five 
brothers on this device in any way ? 

A. Yes, sir. 

47 Q. State how they did that. 


Objected to for the same reasons. 


A. They had a star with a figure five between two of the points 
and the initials of the brothers between each point. I had one with 
the brothers’ names—John, Ben., Fred., Nick, and Rudolph. 


Cross-examination by Mr. BAKEWELL: 


48 Cross-Q. You are the brother-in-law of the defendant in this 
suit ? 

A. Yes, sir. 

49 Cross-Q. What is your present occupation ? 

A. Manager for John Finger & Bros. 

50 Cross-Q. Has John Finzer & Bros. a separate place of manu- 

facture from Rudolph Finzer, the defendant in this suit? 

128 A. They have. 


By Mr. Beattie: 


51 Q. In whose handwriting are the entries that you have read 
from the sales book of John Finzer & Bros. ? : 

A. They were made by Mr. Hunter Barksdale, who was my as- 
sistant book-keeper at that time. 


By Mr. BAKEWELL: 


52 Cross-Q. How long have you been in the employment of John 
Finzer & Bros. ? 
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A. Eleven years. 

53 Cross-Q. Who were you with before that? 

A. I was with Dorn, Barkhouse & Co. and Julius Dorn & Co. 

04 Cross-Q. What was your business prior to being employed by 
Jolin Finzer & Bros. ? 

A. Book-keeper. 

55 Cross-Q. For a tobacco house? 

A. No, sir. 

56 Cross- Q. Were you connected with any tobacco factory or any 
tobacco concern prior to being employed by John Finzer & Bros. ? 

A. I was in business about a year myself and handled some plug 
tobacco. 

57 Cross-Q. What year was that ? 

A. About two years before I went with them. 

58 Cross-Q. With whom’? 

A. John Finzer & Bros. 

59 Cross-Q. What year did you go with John Finzer & Bros.? 

A. 1873. 

60 Cross-Q. You spoke in your direct examination of a brand of 
tobacco called Silver Star. Was that the name of the tobacco? 

A. Yes, sir. 

61 Cross-Q. Who manufactured that tobacco? 
129 A. John Finzer & Bros. 
62 Cross-Q. How was that tobacco branded or marked ? 

A. It was marked on the boxes and caddies with the words “Silver 
Star,” and above that were the five stars in red and blue ink. 

63 Cross-Q. That was on the box and caddy? 

A. Yes, sir. 

64 Cross-Q. In what year did they commence marking their boxes 
and caddies with this mark ? 

A. I don’t know when they commenced ; they were using it when 
I went with them in 1873. 

65 Cross Q. Are you sure of that? 

A. Iam. 

66 Cross-Q. How long did they continue using it after 1873? 

. Some time in 1877 

67 Cross-Q. Can you state positively what year they discontinued 
the use of that “ Silver Star ?” 

A. I can refer to this book and tell you. 

68 Cross-Q. Without reference to the book, can you give the exact 
date when they discontinued the use of “ Silver Star?” 

A. I know it was in 1877. 

69 Cross-Q. They have not used it since, have they ? 

A. No, sir. 

70 Cross-Q. In your direct examination you spoke of tobacco manu- 
factured by John Finzer & Bros. marked “Star of the West.” When 
did they commence the manufacture of the tobacco called “Star of 
the West?” 

A. In May, 1875. 

71 Cross-Q. What enables you to fix that date of May, 1875? 

A. I have seen it on the book there. 
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72 Cross-Q. How long did they continue making that tobacco and 
marking it in that way? 
130 A. During that year. 
73 Cross-Q. During the year 1875? 

A. Yes, sir; about a year. 

74 Cross-Q. They discontinued making that along about a year 
after Mav, 1875? 

A. Yes, sir. 

75 Cross-Q. And have not used it since? 

A. No, sir. 

76 Cross-Q. You spoke in your direct examination of their having 
used a five-pointed star with the first names of the five brothers on 
the ends of those points. What star was that? 

A. That is our trade mark on our stationery. 

77 Cross-Q. How long have they used it? 

A. Since 1876. 

78 —. Where have they used it? 

A. On the stationery of all kinds—letter-heads and bill-heads. 

79 Cross-Q. You have used that continuously ? 

A. Yes, sir. 

80 Cross-Q. Do you use it now? 

A. Yes, sir. 

81 Cross-Q. On all vour letter-heads ? 

A. Yes, sir. 

82 Cross-Q. Thatis a five-pointed star with the first names of the 
five brothers on the ends? 

A. Yes, sir. 

83 Cross-Q. But you have not marked that star on your tobacco 
nor marked it on any of your boxes, have you ? 

A. No, sir. 

84 Cross-Q. When you say that that is your trade mark do you 
mean to say that that is your trade mark for your tobacco? 

A. I mean to say that that is our general trade mark. 
131 85 Cross-Q. What do you mean by a trade mark. 
A. We use it on all our stationery, as I have stated before. 

86 Cross-Q. Does it indicate your goods ? 

A. It does not indicate our goods; no, sir. 


By Mr. Beattie: 


87 Q. What do you call your factory ? 
A. Five Brothers’ Tobacco Works. 


Question and answer objected to by counsel for the complainant. 


Lewis N. Senior. 


Also the deposition of Lewis N. Senior, taken at the same time 
and place and in the same behalf. The said witness. being duly 
sworn by me and examined by Mr. Bearrig, for defendant, deposed 
as follows: 


1 Q. State your name, age, residence, and occupation. 
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A. Name, Lewis N. Senior; age, 57; residence, in Kenton county, 
five miles from Covington, Ky. ; occupation, tobacco manufacturer. 

2 Q. How long and where have you manufactured tobacco ? 

A. About twenty-five years, I suppose; I don’t recollect exactly ; 
in Covington, Kentucky. 

3 Q. Did you ever know of a device of a star being used in con- 
nection with plug tobacco in any way? 

A. Yes, sir. 

4 Q. What have you known about that? 

A. Do you mean as a tag on plug tobacco? 

5 Q. Connected with it in any way. 

A. The brand has been used; star brands have been used ever 
since I recollect on tobacco—the star shape and the word star. 

6 Q. Used where; where was the brand put ? 

A. On the outside of the box—stencil brands. 

7 Q. Have you ever used such a symbol yourself on boxes of to- 

bacco ? 
132 A. Yes, sir. 
8 Q. How long have you used them? 

A. I know since 1878, and I think a little earlier than that; I 
could not find any bills or anything to show that we had used it 
before that time. 

9 Q. Examine the two stencil plates now shown you and say what 
they are. 

A. They are what we brand the outside of the boxes with ; that 
is what I would call a brand that goes on cach package of tobacco. 

10 Q. Did you use that as early as 1878 

A. Yes, sir. 

11 Q. Did you use it earlier? 

A. I could not say positively that we did. 

12 Q. Are you using it yet? 

A. Yes, sir; we use the same stencil brand, but the monogram 
is different; the firm is changed, and have a different monogram. 

3 Q. You refer to the monogram in the star? 

A. Yes, sir; with the exception of that, it is the same. 

Counsel for the defendant offers in evidence the said stencil plates, 
marked “ Defendant’s Exhibits Senior Nos. 1 and 2,” respectively. 

Objected to as incompetent, irrelevant, and immaterial. 

14 Q. Did you ever mark your tobacco, each plug, with a tag in 
in the shape of a star? 

A. Yes, sir. 

15 Q. Did you ever have any controversy with Liggett & Myers 
about that? 

Objected to by counsel for the complainant as incompetent, irrel- 
evant, and immaterial. 


A. Yes, sir. 
16. What did they claim in that controversy ? 


Same objection. 
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133 A. They claimed that they had used the star shape before 
we had—that is, as a tag on the plug. 
17 Q. Did they object to your use of these brands on the outside 


of the box ? 
Same objection. 


A. No, sir. 

Counsel for the complainant objects to the above testimony as in- 
competent and irrelevant, the record being the best evidence as to 
what Liggett & Myers did. 

18 Q. What did they first call their tobacco that is marked with 


this star? 
A. 1 don’t know what they first called it, but at the time that we 
were using the brand they called it “ New Style,” branded on each 


box. 
19 Q. Do you know their bills; have you seen any of their bills? 
Same objection. 
A. I suppose that I have. 


20 Q. Examine the bills now shown you and state whether or not 
you recognize those as their bills. 


Same objection. 


A. Yes, sir; they are their bills; they run into 1878: after they 
called it the “ New Style” I think they called it “ Silver Star” for 
awhile. 

Counsel for the defendant offers such bills in evidence, marked 
“ Defendant’s Exhibit Liggett & Myers’ Bills Nos. to 8,” inclusive. 

Counsel for the complainant objects to the introduction of said 
bills in evidence. 


21 Q. In that controversy I understand that they did not claim 
that they had the right to prohibit you from the use of this brand on 
the boxes? 


Same objection. 
A. No, sir. 
134 22 Q. What did they claim? 
Same objection. 
A. They claimed that they had the right of the star shape; it 
| didn’t make any difference whether in tin or on paper. 
| 23 Q. That they had the right to the star shape on what ? 


A. As a tag on plug tobacco. 
24 Q. Were you at that time putting star-shaped tags on your 


tobacco ? 
Same objection. 


i] A. Yes, sir. 
/ 25 Q. Have you any of those tags with you? 
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A. Yes, sir. 

26 Q. Look at the red and blue stars which I show you now and 
state what they represent. 

A. They are paper tags intended to go on plug tobacco. 

27 Q. Are these some of your tags that you used on each plug of 
your tobacco? 

A. Yes, sir. 

28 Q. As I understand you, Liggett & Myers objected to your 
using those sort of tags—that shape? 

A. Yes, sir. 

29 Q. How did you compromise ? 

A. We compromised with them on the terms that they would pay 
the expense of the dies for cutting the tags, and we were to have the 
privilege of using any other shaped tags that we saw proper, or the 
word star on the tag. 

30 Q. Have you any of those plugs with you on which you used 
the new tags? 

A. Yes, sir. 

Counsel for defendant offers in evidence a sheet of paper with red 
and blue stars on it, marked “ Defendant’s Exhibit Senior Nos. 3 
and 4.” 

Counsel for the complainant objects to the same as incompetent, 
irrelevant, and immaterial. 


135 31 Q. Did you name your tobacco from the color of these 
stars, “‘ Red Star” and “ Blue Star?” 

A. Yes, sir. 

32. Q. I now show you a plug of tobacco with a tin tag on it and 
a figure that looks like a five-leaf clover, marked “ Red Star,” and 
ask you what tobacco that is. 

A. That is what we brand as our “ Red-Star” tobacco at present. 

33 Q. That is the mark that you agreed with Liggett & Myers to 
use in the place of the star-shaped tag ? 

A. Yes, sir. 

34 Q. Do you use the same tag for your Blue-Star tobacco? 

A. No sir; not a tin tag. 

35 Q. Do you still make the Blue-Star tobacco? 

A. No, sir; we have not made any of it for some time. 


Counsel for the defendant offers in evidence said plug of tobacco, 
marked “ Defendant’s Exhibit Senior Plug.” 
Counsel for the complainant objects to the same for the same rea- 
sons stated heretofore. 
36 Q. State whether or not it was agreed, as a part of this com- 
romise, that you could continue the use of the brand such as you 
hoes shown on the caddies and boxes? 


Same objection. 


A. Yes, sir. 
37 Q. Did they claim that they had used that brand prior to you? 


Same objection. 
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A. No, sir. 
38 Q. What did they say ? 


Same objection. 


A. Mr. Myers admitted that they had not. 


Counsel for the complainant objects to so much of the last answer 
of the witness as purports to state what Mr. Myers said or did. 


136 39 Q. Did Mr. Myers represent the complainant, the Lig- 
gett & Myers Tobacco Company, in that negotiation with 


you? 
A. Yes, sir. 


Cross-examination by Mr. BAKEWELL: 


40 Cross-Q. When did you commence marking your plugs of 
tobacco with a red and blue star, as shown in the defendant’s ex- 
hibits on this sheet of paper? 

A. As early as 1878. 

41 Cross-Q. You commenced marking them with those stars in 
1878? 

‘A. You, sir. 

42 Cross-Q. Did the Liggett & Myers Tobacco Company bring 
any suit against you? 

A. No, sir. 

43 Cross-Q. They notified you to stop using the star, didn’t they ? 

A. No, sir; I don’t know that they notified us. 

44 Cross-Q. You had some discussion with them about it ? 

A. Yes, sir; Mr. Myers came to our place himself and we agreed 
on that. 

45 Cross-Q. How long after you had been using this star did he 
come ? 

A. I don’t remember. 

46 Cross-Q. Can you come at all near it? 

A. It was more than a year afterward, I think. 

47 Cross-Q. Mr. Myers called to see you, and the result of that 
discussion was that you stopped using it—you discarded the use of 
the red and blue star or any other star on your plug tobacco and 
you commenced from that time the use of a mark like “ Defendant’s 
Exhibit Senior Plug?” 

A. Yes, sir. 


137 48 Cross-Q. You commenced using the star brand which 
is shown in the stencils in evidence before you about 1877, 
did you? 
A. Yes, sir. 


49 Cross-Q. When did you discontinue the use of those star 
brands ? 

A. I have not discontinued them at all. 

50 Cross-Q. You are still using the star brands, are you ? 

A. Yes, sir. 
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By Mr. Beattie: 


51 Q. Are you still using this tag that is shown in “ Defend- 
ant’s Exhibit Senior Plug ”—the red star? 
A. Yes, sir. 


John Finzer. 


Also the deposition of Joun Frnxzer, taken at the same time and 

soaps and in the same behalf. The said witness, being duly sworn 

y me and examined by Mr. Bearrir, for the defendant, deposed 
as follows: 


1 Q. State your name, age, residence, and occupation. 

A. Name, John Finzer; age, 46; residence, Louisville, Ky.; oc- 
cupation, tobacco manufacturer. . 

2 Q. How long have you been engaged in the manufacture of 
tobacco, and where? 

A. Since 1862—August, 1862, in Louisville, Ky. 

3 Q. What was the name of your first firm ? 

A. Robert & Finzer. 

4 Q. Was there any change made in the firm after that? 

A. Yes, sir; there was a change made about 1866, I think. 

5 Q. What was the name of the new firm? 

A. John Finzer & Bros., and the name of the factory was “ Five 
Brothers’ Tobacco Works.” 

6 Q. Who were the members of the new firm ? 

A. John Finzer, Ben. Finzer, Fred. Finzer, Rudolph Finzer, and 

Nicholas Finzer. 


138 7 Q. Isthat the Rudolph Finzer who is the defendantin this 
suit? 
A. Yes. sir. 


8 Q. Have you ever known of the device of a star to be used in 
connection with plug tobacco? — 


Objected to by counsel for the complainant as immaterial, irrele- 
vant, and incompetent under any issue in this case. 


A. Yes, sir. 

9 Q. State the instances that you have known of its use? 

A. I have known of a star that we used on foil put on plug 
tobacco, called the “ Western Star,” I think. Iam not certain, but 
something of that kind. 


Counsel for the complainant objects to the latter part of the above 
answer as irresponsive. 


10 Q. When did you commence the use of this device, do you rec- 
ollect? 

A. I could not give the exact dates, but I think our books will 
show exactly. (The witness here examines the sales book referred to 
by one of the previous witnesses.) About the year 1875—the early 
part of 1875. 

11. Q. Examine the exhibit marked “John Finzer & Bros. No. 
3” and state what it is. 
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A. That is an exact fac-simile of what we made, the “ Five Brothers’ 
Star of the West.” 


Objected to by counsel for the complainant for the reasons stated 
heretofore. 


12 Q. This plug with the tin-foil wrapped around it, marked 
“Five Brothers’ Star of the West,” is a plug like that which you 
made in 1875? 

Objected to for the same reasons. 


A. Yes, sir. 

13 Q. Was each plug of tobacco that you made wrapped up in 
that way, in tin-foil, with those letters and the device of a star 

on it? 
139 A. Yes, sir. 
14 Q. How extensively did you manufacture and sell that 
tobacco? 

A. I don’t remember, although I was superintendent of the press- 
room at that time. It seems to me that we made a good many goods 
of that class for awhile. | 

15 Q. How long did you continue its manufacture? 

‘ A. That is something that I could not tell. It was a good smart 
while, though. 

16 Q. Did you manufacture any other tobacco distinguished by 
the device of a star, about that time, or before? 

A. I made some trials with a star in the plug with an indentation, 
but that was simply to see whether [ could put the star on the goods 
by impressing it. 

17 Q. I am not asking with reference particularly to a star on the 
plug itself, but any tobacco that you called Star. 


Objected to for the same reasons. 
A. Yes, sir; we made a “Silver Star” that we sold to a firm by 


the name of Sites & Johnson, of Springfield, Ohio. 
18 Q. When did you make that? 


Objected to for the same reasons. 

A. I expect that it was probably in 1873-"4-’5; I am not certain. 

19 Q. Where was that brand? Was it on the plug or on the box? 

Objected to for the same reasons. 

A. On the box. 

20 Q. It was put on the box to give a name to the tobacco? 

Objected to for the same reasons. 

A. Yes, sir; there was a star put on the box, and the words “ Silver 
Star.” 

21 Q. Do vou remember whether there was more than one star on 

the box or not? 


140 A. I made the brand myself at the time out of paper. 
There may have been five stars on it, for that was my hobby 
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at all times. I don’t know whether that was continued or not. I 
cannot tell. I think that in the start I had five stars on the brand, 
and that I made the brand myself. 

22 Q. You called your factory the “Five Brothers’ Tobacco 
Works,” from the fact that there were five brothers partners in the 
firm ? 

A. Yes, sir.* 

23 Q. Did you ever adopt from that circumstance a star in any 
way connected with your business ? 


Objected to for the reasons heretofore stated. 


A. Yes, sir; the first instance of the kind was probably in 1866-’7. 
It may have been earlier, but I think it was in 1866—’7. We made 
a spun roll and we made a brand with five stars on it. I made the 
brand myself. The brand was twenty-two inches long, and, of 
course, thirteen inches wide, with five stars on it in a large star, 
and in the large star in the center was my name, and around the 
four other stars we had Rudy, Fred., Nick, and Ben. 

24 Q. “Spun roll,” what is that? 

A. It is a piece of tobacco made in a coil like a rope. 

25 Q. This brand that you speak of, with five stars and the name 
of each brother on a star, was branded on the box, was it? 

A. Yes, sir; it was called “ Jackson Spun Roll.” 

26 Q. Did you afterward adopt a single star, distinguished by the 
names of the brothers; and, if so, how were the names put on? 


Objected to for the reasons heretofore stated. 


A. Yes, sir; we adopted a star for our letter-heads and bill- 
heads. 
27 Q. How were the brothers’ names put on the star? 


Same objection. 


141 A. Phere was a name in each point. It was a five-pointed 
star, and a name in each point. 
28 Q. Were there any letters or figures between the points ? 


Same objection. 

A. Yes, sir. 

29 Q. What were they ? 

A. “ Five” and “ Bros.” 

30 Q. Look at this glass sign now before you, marked “ Defend- 
ant’s Exhibit John Finzer & Bros. No. 1,” and say whether or not 
you recognize that. 


A. Yes,sir; I do. 
Same objection. 


31 Q. Is that a sign that your firm, John Finzer & Bros., had 
made ? 

A. Yes, sir. 

32 Q. Do you recollect about what time it was made ? 


Same objection. 


78 THE LIGGETT & MYERS TOBACCO CO. VS. RUDOLPH FINZER. 


A. I don’t remember; it may have been in 1873 or 1872, or may 
be earlier than that. 

33 Q. How many of them did you have made? 

A. I could not tell you. 

34 Q. What did you do with the signs that you had made? 


Same objection. 


A. We sent them out to our customers—to different parties. 
35 Q. Why did you adopt a star with a figure 5 in it? 


Same objection. 


A. Because there were five brothers, and [ thought a five-pointed 
star would be a good emblem for us. 

36 Q. If you had orders for that “ Five Brothers’ Star of the 
West” and “Silver Star,” state whether you would make them 
now. 


Same objection. 


142 A. Yes, sir; we would make them, most assuredly. We 
make any thing we can make. 
Cross-examination by Mr. BAKEWELL: 

37 Cross-Q. Are you in business for yourself or have you business 
relations with your brother, Rudolph Finzer? 

A. Iam in business; my brother Nick and myself constitute the 
firm and brother Fred’s heirs. It is a corporate institution. 

38 Cross-Q. In your testimony on your direct examination you 
spoke of selling some tobacco that was branded Star, in 1875. What 
tobacco was that ? 

A. I think it was that “Star of the West.” 

39 Cross-Q. Do you know that it was the “Star of the West?” 

A. Our books will show. That is all I know. 

4) Cross-Q. When you say 1875 do you mean that you sold some 
of that “Star of the West” then? 

A. I think so. 

41 Cross-Q. I am not asking you what you think. Do you know 
that in 1875 you sold some of that “Star of the West,” such as is 
shown in Exhibit John Finzer & Bros. No. 3? 

A. Yes, sir. 

Re Cross-Q. When did you first commence making and selling 
that? 

A. It may have been a year and a half or two years that we 
made it. 

43 Cross-Q. [asked you when you commenced making and selling 
this tobacco ? 

A. About 1875. 

44 Cross-Q. How long did you continue it? 
143 A. I could not tell positively ; it may have been a year and 
a half or two years. We continued to make it regularly and 
sell it, but we made it as we received orders for the goods. It may 
have been later than that; I don’t know. 
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45 Cross-Q. Can you come within six months of it either way? 

A. No, I could not, unless I could go through the books. 

46 Cross-Q. You don’t make it now? 

A. We are not making it now that I know of. 

47 Cross-Q. You have not made any for the last five or six years, 
have you? 

A. No, sir; I don’t think so. 

48 Cross-Q. In other words, you have discontinued the use of the 
tobacco marked like Defendant’s Exhibit John Finzer & Bros. No. 3? 

A. No, sir; we don’t discontinue anything, so far as that is con- 
cerned; we make anything that we have made; we continue to 
make it whenever we receive orders. 

49 Cross-Q. What do you mean by continuing to make it; you 
have not continued to make it since you abandoned it ? 

A. I don’t claim to have abandoned it. 

50 Cross-Q. I ask you, as a matter of fact, whether you have made 
this tobacco continuously since 1877? 

A. I don’t know whether we have since 1877. I know that we 
have not made any of it in the last five or six years. 

51 Cross-Q. You have not made any at all? 

A. No, sir. 

52 Cross-Q. In your direct examination you spoke of some tobacco 
called “Silver Star.” When did you commence making that? 

A. It may have been 1872, ’73, ’74, or "75; I don’t remember the 
dates. 

53 Cross-Q. You are not certain as to the dates? 

A. No, sir; but I know that we made it during those years. I 

don’t remember how long we made it. 
144 54 Cross-Q. Do you know that you made it in 1872? 
A. I don’t know unless I go to the books for it. 

55 Cross-Q. When did you stop making that? 

A. I don’t know how long it has been. I don’t know how long 
it has been since we have made any of those goods. I don’t take 
any particular notice of anything of the kind, and have not for some 
years. 

56 Cross-Q. How was that marked? 

A. It was marked with a brand similar to this stencil—with a red 
star. ‘There were three or four stars on it. 

57 Cross-Q. It was a stencil ? 

A. Yes, sir. 

58 Cross-Q. And marked on the box ? 

A. Yes, sir. 

59 Cross-Q. You have not made any of that for the last nine years, 
have you? 

A. I think we have; I am not certain. I would have to refer to 
the books. 

60 Cross-Q. Have you made any of that since 1876, to the best of 
your recollection ? 

A. I don’t know; I can go to the books and see. 

61 Cross-Q. Have you made any of that for the last five or six 
years? 
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A. I don’t know that. 

62 Cross-Q. Have you made it continuously for the last five or six 
years? 

A. I don’t know that. 

63 Cross-Q. Then if you are not able to state that, how are you 
able to state that you did make it between 1872 and 1875? 

A. It is just as I told you a few minutes ago, that I don’t pay but 
very little attention to that part of the business. I can go to the 
books and give the time. 

64 Cross-Q. When you testified on your direct examina- 

145 —tion that you made it in 1872,’3, and ’74, was that testi- 

mony from your recollection, or from an examination of the 
books ? 

A. That was from recollection, because I helped to handle the 
goods myself. 

65 Cross-Q. During those years? 

A. Yes, sir. 

66 Cross-Q. And after that you did not? 

A. It has been some time since I have done anything of the kind. 
It has been some time since I have done any branding myself. 

67 Cross-Q. When did you stop doing any branding yourself? 

A. I could not give you the date on that. 

68 Cross-Q. But you know that between 1872, ’3, and ’4 you were 
doing some branding ? 

A. I would not say positively 1872 or 1873. It may have been 
1872, ’5, 4, and ’75, and it may have run up to 1880; I don’t know. 

69 Cross-Q. What may have run-up to 1880? 

A. This branding of tobacco of that sort. 

70 Cross-Q. From your knowledge, did it run up to 1880? 

A. No, sir; not from my knowledge. I could not say unless I 
referred to the books. 

71 Cross-Q. Have you the books here in this office ? 

A. I have one of the books here. 

72 Cross-Q. Have vou the book which would show whether you 
were making it in 1874~’5? 

A. I don’t know whether I have or not. I don’t know whether 
that book commences far enough back. 

73 Cross-Q. Then examine the book and tell me from the book 
when you commenced to use “Silver Star.” 

A. That is something I could not do. I cannot tell when we com- 
menced. I know that we were on Third street when we commenced 

using jt. 
146 74 Cross-Q. Have you examined the books, and can you 
tell from your examination of the books when you started to 
manufacture ? 

A. No, sir; we have not got the book here. We have not gota 
book old enough. I think we have books at home that will show 
further back than that. Iam not certain about that, but I think so. 
I think that we have books that will show that we manufactured it 
later than that. 

75 Cross-Q. You say that you think that you have books that 
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will show that you manufactured it later than that; how late do 
you mean ? 

A. Running to 1878, and it may be running into 1880. 

76 Cross-Q. Iam not asking what they may show; I am asking 
as to the fact what you did. 

A. I don’t know; I cannot tell; the books are not here. I can- 
not tell unless I refer to the books, and the books are not here. 

77 Cross-Q. What is your recollection about this now; from any 
data that you have or from any examination that you have made, 
what is your recollection as to the time that you discontinued the 
use of that “Silver Star” brand? 

A. I could not give any statement at all in regard to that—what 
time we quit using it. We have never quit using it, because if Sitz 
& Johnson would send us an order to-day for “Silver Star” we would 
make it. 

78 Cross-Q. As a tobacco manufacturer, do you mean to say that 
you have kept up the “Silver Star” in the last five years? 

A. I could not answer that even ; as a tobacco manufacturer, I say 
that we never discontinue the use of a brand. I may not have 
made any of that tobacco for ten years, but the brand is not dis- 
continued. : 

79 Cross-Q. I ask you now whether or not you state, as a 
147 tobacco manufacturer in Louisville, that you have been mak- 
ing that tobacco and selling it in the last five years? 

A. We have probably made “Silver Star” tobacco, but not put 
the “Silver Star” brand on it. 

80 Cross-Q. Have you put the “Silver Star” brand on any tobacco 
within the last five years ? 

A. That is something that I don’t know. I don’t know the date 
when Sitz & Johnson sent in their last order to “Silver Star” goods. 
I would have to look at the dates to get at that. 

81 Cross-Q. Who are these people that you speak of as sending 
for Silver Star, Sitz & Johnson ? 

A. It was Sitz & Johnson. It is Johnson & Sons now. 

82 Cross-Q. They were some persons that always ordered the same 
tobacco from you? 

A. Yes, sir; that one particular brand was a private brand. We 
made it up for them. 

83 Cross-Q. What were their names? 

A. Sitz & Johnson. 

84 Cross-Q. What are the names now? 

A. Johnson & Sons. 

85 Cross-Q. Where do they reside ? 

A. Springfield, Ohio. 

86 Cross-Q. Is it your opinion that within the last five years you 
have sold any of this Silver Star tobacco to Johnson & Sons, or Sitz 
and Johnson ? 

A. I cannot tell whether we have sold any of that. I don’t think 
we did in the last six years. 

87 Cross-Q. That was a special brand gotten up for them ? 

A. Yes, sir; gotten up for them. 
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88 Cross-Q. What was this Jackson Spun Roll—how was that 
marked ? 

A. It was marked with a brand called “Jackson Spun Roll” 
148 _—i'with fivestarsin thebrand. Icutthe brand out of pasteboard 
myself, and put five stars on it, and one star in the center. 

It formed a square with a large star in the center. 

89 Cross-Q. When did you commence making that? 

A. I think we commenced in 1863 on that. I didn’t make the 
Jackson brand until we all went into partnership. 

90 Cross-Q. When was that? 

A. That was in 1866, I think. 

91 Cross-Q. When did you commence marking it with this device 
of a star? 

A. That was probably in 1866. 

92 Cross-Q. Was that a stencil? 

A. Yes, sir. 

93 Cross-Q. When did you stop marking vour boxes of tobacco 
with that brand ? 

A. I don’t know that. I know that I carried the brand up to the 
new factory from Third street and we had it saved there asa 
souvenir. 

- 94 Cross-Q. You mean that you kept it as a thing that you were 
not using ? 

A. We were using it at that time. 

95 Cross-Q. You have not used it since? 

A. No, sir; because it was burned up. 

96 Cross-Q. You have not used that kind of a brand since ? 

A. No; I have not used the Jackson brand since. 

97 Cross-Q. What year was that that you moved vour factory ? 

A. January, 1874. We raised steam about that time. 

98 Cross-Q. When did your factory burn ? 

A. The factory burned in September, 1880. 

99 Cross-Q. You didn’t use it from the time that you brought it 

to the factory, did you—to the new factory ? 
149 A. No; I don’t think we did. I am not certain about that. 
I don’t think we made any spun roll at the new factory. 

100 Cross-Q. You have been asked concerning your mark on your 
bill-heads, which, as I understand it, consists of a five-pointed star, 
with the names of the five Finzer brothers in the points of the star ? 

A. Yes, sir. 

101 Cross-Q. That is the mark on your bill-heads ? 

A. Yes, sir. 

102 Cross-Q. When did you commence marking that on your 
bill-heads ? 

A. I don’t know what year we began to use that, but it was pretty 
early, it seems to me, in our career. 

103 Cross-Q. After you moved to the new factory ? 

A. I don’t know that. 

104 Cross-Q. Do you still continue to use that? 

A. Yes, sir. 

105 Cross-Q. That is only a mark on you bill-heads, though ? 
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A. It is a mark on our bill-heads, and marked trade-mark. 

106 Cross-Q. Is it marked trade-mark ? 

A. Yes, sir. 

107 Cross-Q. Was it marked trade-mark the first time you put it 
on the bill-heads? 

A. Yes, sir; and was copyrighted. 

108 Cross-Q. But it has never been put on the tobacco ? 

A. No, sir. 

109 Cross-Q. Nor marked on the boxes of tobacco? 

A. No; I don’t think it has. 

110 Cross-Q. You spoke in your direct examination of having 
impressed at one time, by way of experiment, the mark of a star on 
a plug of tobacco ? 

A. I said that that was my recollection—that I tried something 

of that kind. 
150 111 Cross-Q. When was that? 
A. I cannot remember just exactly when it was. 

112 Cross-Q. Cannot you come at all near it? 

A. No, sir. 

1135 Cross-Q. Are you sure that you did mark it, even as an ex- 
periment? | 

A. To the best of my recollection, I think I did. 

114 Cross-Q. But it was only as an experiment ? 

A. Yes, sir. 

115 Cross-Q. Your tobacco was never known by that mark being 
impressed on the tobacco ? 

A. Not impressed. 

Redirect examination by Mr. Beatriz: 

116 Q. As to when you commenced making that “ Silver Star ;” 
will you examine the single sales book of John Finzer & Bros. that 
is here and state the earliest date that that book shows the sale of 
the “Silver Star” that has been spoken of? 

A. January 27, 1875. 

117 Q. Now, did you commence making “Silver Star” at your 
factory on Third street or at the new factory on Jacob street ? 

A. I think we commenced making “Silver Star” on Third 
street. 

118 Q. When did you move your factory ? 

A. In January, 1874—that is, we commenced work in January, 
1874. 

By Mr. BAKEWELL : 

119 Cross-Q. You say you commenced making tobacco of the 
“Silver Siar” brand in 1875? 

A. According to that book there; if we have any more data I 
don’t know. I think we made it on Third Street. I am aimost 

certain of that. 
151 120 Q. What year would that make it ? 
A. That would make in 1873. 
121 Q. You have just sworn that you made it in 1875. 
A. No, sir; I didn’t. I said that book showed that. 
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Rudolph Finzer. 


Also the deposition of Rupoitrn Fryzer, the defendant, taken at 
at the same time and place and in the same behalf. The said wit- 
ness, being first duly sworn by me and examined by Mr. Bearrtir, 
deposed as follows: 


1 Q. State your name, age, residence, and occupation. 

A. Rudolph Finzer; age, 39; residence, Louisville, Ky. ; occupa- 
tion, tobacco manufacturer. I am the defendant in this suit. 

2 Q. How long and where have you manufactured plug tobacco ? 

A. I have been engaged in the manufacture of plug tobacco since 
April, 1866. 

3 Q. Had you any connection with the manufacture of tobacco 
prior to that time? 

A. Only as an employé. 

4Q. What firm, if any, were vou a member of in 1866? 

A. I wasa member of the firm of John Finzer & Bros. from April 
1866, until July, 1881. 

5 Q. You ceased to be a member in July, 1881? 

A. Yes, sir. 

6 Q. Have you ever known of the symbol or device of a star being 
used in connection with plug tobacco ? 


Objected to by counsel for the complainant for the reason hereto- 
fore stated. 


A. Yes, sir. 

7 Q. State in what instances you have known it. 

A. The first instance I ever knew of a single plug being 
152 marked—each plug being identified by a star—was the “ Five 
Brothers’ Star of the West.” 

8 Q. When did you first know that? 

A. I knew that in 1875. 

9 Q. Examine the Defendant’s Exhibit “John Finzer & Bros. No. 
3” and state what that is. 

A. That is a fac-simile of the “ Five Brothers’ Star of the West,” 
and was manufactured by John Finzer & Bros. in 1875. 

10 Q. Each plug of the tobacco had a wrapper like that wrapped 
around it? 

A. Yes, sir. 

11 Q. Were the words and device shown on that plug—* Five 
Brothers,” and then the figure of a star, followed by the words “ of 
the West,” and then “ 10’s”—there? 

A. Yes, sir. 

12 Q. What does that “10’s” signify ? 

A. That signifies one-tenth of a pound. 

13 Q. How extensively did you manuracture that tobacco? 

A. We sold it through the West, and sold it in Chicago, St. Louis, 
and the Northwest generally. 

14 Q. How long did you continue the manufacture of it? 


me 
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A. To the best of my recollection, probably a year or a year and a 
half. 

15 Q. Had that firm manufactured any tobacco designated by the 
name of “Star” prior to that time that you know of? 


Objected to as incompetent, irrelevant, and immaterial. 


A. Yes, sir. 
16 Q. What was it called ? 


Same objection. 


A. “Silver Star.” 
17 Q. When did they begin the manufacture of that? 
153 A. To the best of my recollection, about 1871; certainly 
not later than 1872. 

18 Q. Where was their factory then? 

A. On Third street, No. 1315. 

19 Q. How long did they continue the manufacture of that to- 
bacco ? 

A. Certainly as late as 1877. 

20 Q. Did they manufacture much of that tobacco? 

A. A great deal of it. 

21 Q. Was the plug itself marked or the boxes? 

A. The boxes were marked. 

22 Q. What was the brand on them ? 

A. Astar. I will not be certain what kind of a star, but my im- 
pression is that it was a large star, and the lettering was “Silver 
Star” in a circle, and branded in red and blue ink. 

23 Q. How many brothers were there in the firm of John Finzer 
& Bros.? 

A. Five. 

24 Q. What were their names? 

A. John, Ben., Fred., Rudolph, and Nicholas. 

25 Q. Did they or not adopt a star as symbolical of the number 
of brothers in the firm? 


Same objection. 


A. Yes, sir. 
26 Q. Was that star altered in any way by any different device? 
A. Only the “ Five Bros,” “5,” and then “ Bros.” between the 
points of the star and the different names of the brothers. 
27 Q. Was there any alteration on the points at any time? 
A. Not that I remember of. Yes; I will take ‘at back. 
154 Before we got up the “ Five-Brother” label we had a stencil 
brand of the letters, giving the names in the points of the 
star. 
28 Q. That device of a star with the brothers’ names on it, did 
you use it in connection with the stationery in your business in any 
way? 


Same objection. 
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A. I think it has been on all the bill-heads. There was not any 
trade mark on the bill-heads at first, but since it became fashionable 


we have put it on there. 
29 Q. Was it on the letter-heads also? 


Same objection. 


A. Yes, sir; the letter-heads and bill-heads. 

30 Q. Examine the watch charm that I now show you and state 
to whom it belongs. 

A. It belongs to me. 

31 Q. When and where did you have it made? 

A. The locket was purchased here and the trade mark was put on 
it in Wall street, New York. 

32 Q. What trade mark is it? 

A. The Five Brothers’ Star. 

33 Q. It is a five-pointed star, and between the points the figure 
“5” and the letters “ Bros.,” and on the points the names of John, 
Ben., Fred., Rudy, and Nick. 

A. Yes, sir. 

34 Q. Examine the wax impression that I now show you and 
state whether or not it was made by that’ watch charm. 


Same objection. 
A. Yes, sir; that is a fac-simile of the charm. 


Counsel for defendant offers in evidence said wax impression, 
marked “ Rudolph Finzer Charm.” 

To which the counsel for the complainant objects for the same 
reason heretofore stated. 


35 Q. After you ceased to bea member of the firm of John Finzer 
& Bros. did you go into business for yourself? 
155 A. Yes, sir. 
36 Q. Did you build a factory ? 

A. Yes, sir. 

37 Q. Whereabouts ? 

A. Caldwell street, above Jackson, Louisville, Ky. 

38 Q. When did you open the factory and commence to manu- 
facture? 

A. I commenced to work in April, 1882. 

39 Q. Did you get up any brands of tobacco to which you gave 
distinctive names? 

A. Yes, sir. 

40 Q. What were those brands? 

A. “Sunlight,” “ Moonlight,” “Starlight,” and “ Future.” 

41 Q. Examine the plug of tobacco now shown you, which is 
marked with a gold stripe on it and the letter “S” and the word 
“Sunlight,” and state what it is. 


Same objection. 
A. That is my brand of “ Sunlight.” 
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Counsel for the defendant offers said plug in evidence, marked 
“ Defendant’s Exhibit Sunlight.” 

To which counsel for the complainant objects for the reasons here- 
tofore stated. 


42 Q. Examine the plug now shown you marked with a red strip 
and “ Moonlight” and state what it is 

A. That is my “ Moonlight” brand. 

Counsel for the defendant offers said plug in evidence, marked 
“ Defendant’s Exhibit Moonlight.” 

To which counsel for the complainant objects for the reasons here- 
tofore stated. 


43 Q. Examine the plug that has been put in evidence as “ De- 

fendant’s Exhibit Rudolph Finzer Plug” and state what it is. 
A. Thatis my “ Starlight.” 

156 44 Q. Did you get upall these brands at the same time ? 
A. Yes, sir. 

45 Q. Have you been manufacturing them ever since? 

A. Yes, sir. 

46 Q. Were they marked from the start as they are now? 

A. Yes, sir. I may have had different devices, but that is the 
one in general use. . 

47 Q. How about the “ Rudolph Finzer Plug?” 

A. That has always been the same. 

48 Q. When you got up this brand of tobacco marked “ Star- 
light,” as shown by “ Rudolph Finzer Plug,” did you get it up with 
any reference to the complainant’s Star tobacco? 

Same objection. 


A. Most assuredly not. I got them up for companion brands. 
We style our works the Sunlight Tobacco Works, and in getting up 
these brands I made them “Sunlight,” “ Moonlight,” and “ Star- 


light.” 
49 Q. You had no reference in doing that to the Liggett & Myers 


Star tobacco ? 
Same objection. 


A. Most assuredly not. 
50 Q. When was the charm, the impression of which you have 


put in evidence, made? 
Same objection. 


A. In 1874. 
51 Q. When was the trade mark put on it? 


Same objection. 


A. In 1874. 

52 Q. Do you know of any brands in this country called Star- 
light ? 

Same objection. 
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A. Yes, sir. 
53 Q. Where is it made? 


Same objection. 


157 A. In Virginia. 
54 Q. How long has it been made? 


Same objection. 


A. To the best of my recollection, since 1859. 
55 Q. Examine the lithographic label that I now show you, with 
the words “Starlight for Australia” on it, and state what it is. 


Same objection. 


A. That is a-brand used by Cameron, of Richmond, Virginia. 

56 Q. Is this brand used with the Starlight tobacco of which you 
have spoken? 

A. Yes, sir. 


Counsel for the defendant offers said label in evidence, marked 
“ Defendant’s Exhibit Cameron.” 

To which counsel for the complainant objects for the same reasons 
heretofore stated. 


57 Q. I will show you another label in three parts and ask you 
what that is. 


Same objection. 


A. That is a miniature label, one of them a copy of the large 
label and intended to be placed on a single plug. 

58 Q. How was that used ? 

A. I never saw it used. 

59 Q. How was it intended to be used ? 


Same objection. 


A. To be put on a single plug. 


Defendant’s counsel offers said label in evidence, marked “ Cam- 
eron No, 2.” 

To which the counsel for the complainant objects for the same 
reasons heretofore stated. 


60 Q. I now show you three labels and ask you what they 
are. 
158 A. They are copies of my Starlight, Sunlight, and Moon- 
light brands. 
61 Q. How long have you used those ? 
A. We sent out the first goods in May, 1882. 


Counsel for the defendant offers said label in evidence, marked 
“ Defendant’s Exhibits Rudolph Finzer Labels Nos. 1, 2, and 3. 

To which counsel for the complainant objects for the same reason 
heretofore stated. 
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62 Q. Examine this that I now show you and state what it is. 
Same objection. 


A. That is our show-card for Sunlight. 

63 Q. Does that exhibit the three styles of your tobacco ? 

A. Yes, sir; it carries out the original idea of the three companion 
brands. 

Defendant’s counsel offers said show-card in evidence, marked 
“ Defendant’s Exhibit Rudolph Finzer No. 4.” 

To which the complainant, by counsel, objects for the same reasons 
heretofore stated. 


64 Q. Have you much acquaintance with the manufacture of 
tobacco in this country ? 

A. I have a pretty general knowledge of the manufacturing busi- 
ness ; yes, sir. 

65 Q. And of the brands used in it? 

A. Yes, sir. 

66 Q. Was it part of your business, when you were in the firm of 
John Finzzer & Bros., to travel for the firm? 

A. I did all the traveling. 

67 Q. Was that traveling small or extensive ? 

A. I traveled all over the country wherever we had trade—East, 
South, and West. 

68 Q. Is the symbol of a star in connection with the manufacture 
of plug tobacco a rare or a common device ? 

159 Same objection. 

A. It is a common device. 

69 Q. Is it of late origin or old? 

Same objection. 

A. It is old; older than I am. 

70 Q. I will ask you to examine Defendant's Exhibit “ Rudolph 
Finzer Plug” and “ Liggett & Myers Plug,” and state whether or not 
one of those plugs could be mistaken for the other. 

Same objection. 

A. They certainly could not, nor do I believe a blind man could 
be deceived in the two plugs. 

71 Q. Do you think your tobacco could be sold for Liggett & 
Myers’ Star tobacco ? 

Same objection. 

A. No, sir; I don’t think it could be done, and it never was in- 


tended to be done. | 
72 Q. Have your ever known your Starlight tobacco to be sold for 


Liggett & Myers’ Star tobacco? 
Same objection. 
A. No, sir. 
12—298 
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Cross-examination by Mr. BAKEWELL: 


73 Cross-Q. When did you commence marking your tobacco as 
shown in Defendaut’s Exhibit “ John Finzer & Bros. No. 3?” 

A. In 1875—the latter part of 1875. No; it was in the early part 
of 1875. 

74 Cross-Q. You made that special brand for some parties in 
Springfield, Ohio? 

A. Not the “ Five Brothers’ Star of the West.” 

75 Cross-Q. How long did you continue the manufacture of the 
“Five Brothers’ Star of the West” as shown in the Defendant’s Ex- 

hibit “John Finzer & Bros. No. 3?” 
160 A. A year ora year anda half. 
76 Cross-Q. You have not made any since then ? 

A. Not that I am aware of. 

77 Cross-Q. What enables you to fix it as 1875 that you com- 
menced? 

A. I have taken occasion toinforia myself by John Finzer & Bros.’ 
books. 

78 Cross-Q. So that your statement as to your making that first in 
1875 is from their books? 

A. From their books and from my own knowledge. 

79 Cross-Q. You spoke in your direct examination in reference to 
a brand that you call “Silver Star” brand. When did you com- 
mence making that? 

A. About 1871; certainly not later than 1872. 

80 Cross-Q. That was a stencil brand ? 

A. Yes, sir. 

81 Cross-Q. Marked on the boxes? 

A. Yes, sir. 

82 Cross-Q. When did you stop marking that? 

A. Not later than 1877. 

83 Cross-Q. So that up to 1877 you continued it? 

A. Yes, sir. 

84 Cross-Q. You have not made it since? 

A. Not that [ am aware of. 

85 Cross-Q. This mark which you call your trade mark—an im- 
pression from your seal which you have put in evidence as “ Ru- 
dolph Finzer Charm ”—that is the same mark that you say that 
you have on your bill-heads, is it not? 

A. I have not seen the bill-heads recently. 

86 Cross-Q. How nearly does it resemble it? 

A. It is a five-pointed star. 

87 Cross-Q. When did you commence putting a five-pointed star 

on the bill-heads? 
161 A. I have not got the date. Just as soon as it became fash- 
ionable to put those things on the bill-heads. 

88 Cross-Q. To the best of your recollection, when did it become 
fashionable? 

A. About the beginning of 1877. I would think that, to the best 
of my knowledge. 
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89 Cross-Q. That mark was only used on the bill-heads and sta- 
tionery ? 

A. No, sir; the mark was used on the show-cards and used in va- 
rious ways as the “Charm” is evidence, which was made in 1874. 

90 Cross-Q. But you didn’t mark it, as shown on the “ Charm” or 
on the bill-heads, on your tobacco, did you ? 

A. Yes, sir. 

91 Cross-Q. As a star alone? 

A. Asa star, with the names in the points or between the points, 
just prior to the time that we got the “ Five Brothers” label. 

92 Cross-Q. When was that? 

A. To the best of my knowledge that was in 1869 or 1870. 

93 Cross-Q. This “ Five Brothers” label, how was that made? 

A. I have not seen it fora good while. It has five portraits on 
a label the size of this. 

94 Cross-Q. Where does the star figure? 

A. I don’t know that the star was on there. 

95 Cross-Q. I have just asked you whether this star mark that you 
have on your bill-heads was placed upon your boxes of tobacco in 
any way? 

A. I say, yes. 

96 Cross-Q. How was it placed there ? 

A. With a stencil brand. 

97 Cross-Q. When did you commence marking them that 

way? 
162 A. From the time of the original “ Five Brothers” brand, 
probably in 1876*—the latter part of 1876 or the beginning 
of 1877*—we used that device of a star brand with a five-pointed 
star similar to that glass sign ; it was used in two colors on the boxes 
prior to the time that we got the label. " 

98 Cross-Q. You never marked that star on your plugs of tobacco ? 

A. No, sir; except in this case of the “ Five Brothers’ Star of the 
West.” 

99 Cross-Q. Where was that put? 

A. It is shown in this exhibit here; it is an identifying mark on 
the plug like all the rest. 

100 Cross-Q. I say it is not placed on the plug of tobacco; it is 
placed on the wrapper of tin-foil surrounding the tobacco? 

A. Yes, sir; you have it before you. 

101 Cross-Q. Did this “ Five Brothers’ Star of the West” that you 
speak of bear the same relation on this stencil brand that the star 
bears to the rest of the figure on this glass sign; wasit in about that 
proportion ? 

A. It was a large brand, and there were different sized brands for 
boxes and caddies; there were some eighteen inches long and 
thirteen inches wide. 

102 Cross-Q. How long did you continue the use of that star as a 
label for your boxes of tobacco ? 


* This should be 1866 and 1867, and the label or brand referred to had no star, but 
had the portraits of the five brothers on it. 
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A. We continued to use it, as I have said, up to the time that we 
get the label. 

103 Cross-Q. Which label ? 

A. The “Five Brothers” label that took the place of the stencil 
brand. 

104 Cross-Q. Are you still using that “ Five Brothers ” label ? 

A. It is in use; yes, sir. 

105 Cross-Q. In your direct examination you have referred 
163 to Exhibit “Cameron No.1,” which bears the name Star- 
light of Australia; you have stated that that was used as a 

brand for tobacco in 1859; what enables you to say that? 

A. From information from the gentleman who was foreman in 
the factory. 

106 Cross-Q. Do you know whether that label is used now or not ? 

A. It is used now. 

107 Cross-Q. Has it been continuously used ? 

A. Yes, sir: from what information I have. 

108 Cross-Q. You don’t know it of your own personal knowledge? 

A. No, sir. 

109 Cross-Q. You don’t know, of your own personal knowledge, 
whether it is used to-day ? 

A. No, sir. 

110 Cross-Q. You don’t know, of your personal knowledge, when it 
was first used ? 

A. No, sir. 

111 Cross-Q. You have stated in your direct examination that these 
three symbols attached together, one of which seems to be a small 
copy of the large label “ Cameron,” was intended to be placed on the 
plugs of tobacco. How do you know that it was intended to be 
placed on the plugs of tobacco? 

A. It is evidently intended to be placed on the plugs. 

112 Cross-Q. You don’t know it? 


A. No, sir. | 
113 Cross-Q. You never saw it affixed to any plugs? 
A. No, sir. 


114 Cross-Q. And you don’t know that it ever was affixed to any 
sinall plugs of tobacco ? 
A. No, sir. 
164 115 Cross-Q. Are you selling any tobacco that is branded 
with a star now ? 

A. Do you mean branded on the boxes ? 

116 Cross-Q. I mean branded by means of a stencil or marked 
with a label representing a star or stars, and which is sold as “Star” 
tobacco ? 

A. No, sir. 

117 Cross-Q. Have you in the last nine years put up or sold any 
tobacco marked with the stencil brand of a star or marked witha 
label representing a star or stars, and which has been sold as “ Star ” 
tobacco ” 

A. Yes, sir. 

118 Cross-Q. Simply as “Star” tobacco? 
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A. “Silver Star” tobacco. 

119 Cross-Q. Not as “ Star” tobacco? 

A. Not that I remember of. I have a faint idea that we once 
made a “ Lone Star.” We have never made any simply “Star” 
tobacco. 

120 Cross-Q. The “Silver Star” that you speak of, is that a brand 
that you used for about a year or a year and a half and then discon- 
tinued ? 

A. No, air; that was a brand used from 1871 to 1877 or 1878. 

121 Cross-Q. And then discontinued ? 

A. We do not discontinue a brand only when we are forced to 
discontinue it. 

122 Cross-Q. As a matter of fact, you have never sold any of it? 

A. Not that I am aware of; not to such an extent as to make a 
leader of it. 

123 Cross-Q. When it was sold it was sold as “Silver Star? ” 

A. Yes, sir. 


Redirect examination by Mr. Bearrige: 


165 124 Q. Look at Defendant’s Exhibit “John Finzer & Bros. 
No. 1,” being the glass-business sigu, and state what that is. 
A. That is a glass show-card or advertisement of John Finzer & 
Bros. 
125 Q. When was it made, do you know? 
A. To the best of my recollection, it was made in 1872 or 1873. 
126 Q. Were there any number of them made? 
A. There was quite a number; they were very exvensive. 
127 Q. How were they disposed of? | 


Same objection. 


A. They were given to our best customers to hang up in their 
places of business as an advertisement. 

128 Q. What do the figure “5” and the star in the lower corner 
signify ? 

A. It signifies or is emblematical of the five brothers in the firm. 

129 Q. Was the first factory of John Finzer & Bros., on Jacob 
street, in Louisville, destroyed in any way? 

A. Yes, sir. 

130 Q. When was it destroyed ? 

A. September 9, 1880, by fire. 

131—. Did they lose any of their books and papers and brands ? 

A. We lost almost all of the old records; such records as we filed 
away in an old safe. Almost all the old records were destroyed. 

182 Q. Who got up that “Silver Star” brand and the “ Five 
Brothers’ Star of the West?” 

A. I did. 

133 Q. Complainant’s counsel asked you, in regard to the “ Five 
Brothers’ Star of the West,” whether the star is on the tobacco or 

on the label around the tobacco. Examine Defendant’s Ex- 

166 hibit “ Rudolph Finzer Plug,” and answer whether the star 
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is on the tobacco or whether it is on a piece of paper on the 
tobacco. 


Same objection. 


A. We use the term in tobacco circles on the tobacco, but I sup- 
pose that I must admit that it is on a paper and on the foil. 

134 Q. Is it on the tobacco in the sense that the five-pointed tin 
star is on the Liggett & Myers tobacco ? 

A. It is in the sense of an identifying mark. 

135 Q. [ mean is that paper label carrying the star in the ex- 
hibit, “ Rudolph Finzer Plug,” affixed to the tobacco in the same 
manner as the tin star is affixed to the Liggett & Myers plug ? 

A. No, sir. 

136 Q. How is that tin star fixed there ? 

A. That is fixed by prongs and pressed into the tobaceo, and this 
is gummed paper and dampened and stuck onto the plug. 

137 Q. This “Silver Star” brand, was it a special brand made 
for Sitz & Johnson? Explain that. 

A. That was a factory brand—a regular brand of John Finzer & 
Bros. Sitz & Johnson had contro! of a certain territory, so far as 
the “Silver Star” brand was concerned. 

138,Q. Did they own the brand, or did John Finzer & Bros. ? 

A. John Finzer & Bros. owned the brand. 

139 Q. Did they sell the brand to other parties outside of the 
territory controlled by Sitz & Johnson? 

A. Yes, sir. 


Recross-examination by Mr. BAKEWELL: 


140 Cross-Q. Was your brother, John Finzer, with you in business 

at the time that you got up this “Silver Star?” 
A. Yes, sir. 
167 141 Cross-Q. He has testified that it was gotten up espe- 
cially for Sitz & Johnson—a special brand for them ? 

A. He presumes so. I don’t know what he testified. 

142 Cross-Q. Is it not a fact that almost all the tobacco of the 
“Silver Star” brand was sold by them ? 

A. They sold probably more than any one else, but I can name 
three or four parties that sold it. 

143 Cross-Q. Please give the names of those parties. 

A. One of them was C. D. Smith & Co., of St. Joe. I think Nave, 
McCord & Co.—I think they sold some; and there were others, but 
I don’t call them to mind. 


Counsel for the complainant hereby notifies counsel for the de- 
fendant that on or before the trial of this cause he will move the 
court to strike out the testimony of the witnesses taken in this case 
relating to any stencil brands or marks of a star of any kind not 
fixed upon the plugs of tobacco as incompetent under the issues in 
this case. 
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168 Srate or Kentucky, Jefferson County: 


I, Chas. A. Graham, a notary public, duly commissioned and 
qualified as such, in and for the county of Jefferson and State of 
Kentucky, do hereby certify : 

That, in pursuance of an agreement between counsel, I was at- 
tended at offi. of Mr. Beattie, in the city of Louisville and county 
and State aforesaid, on the ‘4th day of August, A. D. 1884, and 
between the hours of eight o’clock a. m. and six o’clock p.m. of said 
day, by the various witnesses named in the caption herein, witnesses 
of sound mind and lawful age, and that they were by me carefully 
examined, cautioned, and sworn to testify the truth, the whole truth, 
and nothing but the truth of their knowledge touching the action 
mentioned in the caption. 

That their examinations were by me reduced to writing in their 
yresence, read to them in my presence, both parties being present 

y attcrney, the signatures of said witnesses being waived by agree- 
ment. 

I have retained said depositions in my possession for the purpose 
of forwarding the same with my own hand to the eourt for which 
the same were taken. 

I further certify that I am not of counsel or attorney for either of 
the parties in said depositions named, or in any way interested in 
the event of the said cause named in the caption. 

In testimony whereof I have hereunto set my hand and seal this 
the 4th day of August, in the year of our Lord one thousand eight 
hundred and eighty-four. 

[L. s.] CHAS. A. GRAHAM. 
Notary Public. 


169 District or KENTUCKY, 88: 


I, Samuel B. Crail, clerk of the circuit court of the United States 
for the district of Kentucky, at Louisville, do hereby certify that the 
foregoing 168 pages contain a true and complete transcript of the 
record of the proceedings had in the court in the case mentioned 
in the caption hereof. 

Witness my hand and the seal of said court this 6th day of 
August, A. D. 1885. 

[Seal of the 6th Circuit Court Ky. Dis., U. 5S. of America.] 

SAM’L B. CRAIL, Clerk. 

460 fols., seal & e’t’f., $69.35. 

Endorsed on cover: Kentucky C.C. U.S. No. 298. The Liggett 
& Myers Tobacco Company, appellant, vs. Rudolph Finzer. Filed 
September 19, 1885. 
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IN THE 


SUpreme Court of the United States. 


LIGGETT & MYERS TOBACCO COM- ) 
PANY, 

Complainant, 

negdh, | » No. 5777. 


RUDOLPH FINZER, 


Defendant. | 


This is a Bill in Equity brought by the complainant, a cor- 
poration created by and having its chief office in the State 
of Missouri, against a citizen of the State of Kentucky. 
The object of this bill is to obtain a restraining order enjoin- 
ing defendant from marking and selling plug tobacco with 
the mark of a star on the plug itself. 

The bill does not ask an accounting, nor is there any 
prayer for damages. 

Complainant’s mark and defendant’s mark are engraved 
on page 8 of the record. 

The mark of complainant has always heretofore been 
affixed to each plug, by making of tin, a star of five points 
about half an inch in diameter, with a small round opening 
in the centre of this star; this is sunk into, and affixed to 
the plug, by means of the prongs at the back of the star. 
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The mark of defendant is a round paper label, about 
three-quarters ofan inch in diameter, gilded on the face 
with a five pointed red star between the words ‘‘ trade ’’ and 
*¢mark,’’ and the word ‘* Light’’ below the star. This 
mark is affixed to each plug by mucilage. 

The allegations of complainant’s bill are substantially as 
follows : — 


1. That complainant, a Missouri corporation, has, for 
ininy years past, been extensively engaged in the manufac- 
ture of plug tobacco at St. Louis, Missouri, and in selling 
the same in Louisville, Kentucky, and throughout the 
United States. 


2. That complainant’s plug tobacco is, and for many 
years has been, marked with a star affixed to the plugs 
themselves. 


3. That, by reason of complainant’s care in manufactur- 
ing its plug tobacco, this tobacco has great reputation, and 
is in great demand, and is largely sold throughout the 
United States. 


4. That, by reason of the peculiar distinguishing mark 
of a stur fastened to the plug itself, this tobacco has become, 
and is, known throughout the United States as * Star ”’ 
plug tobacco, and is thus called for by the trade and the 


public. 


5. That complainant was the original manufacturer of 
plug tobacco with the figure of a star attached to the plugs, 
and the first to introduce the same to the public. 


6. That defendant, knowing all this, is manufacturing in 
Louisville, plug tobacco, to which is affixed as a mark at- 
tached to each plug, a round piece of gilded paper, on which 
there is a red star, and under the star the word ‘* light.”’ 


—_— 


7. That this mark of defendant is caleuluted to mislead 
the trade and public, and to induce them to purchase this 
plug tobacco of defendant, as ‘‘ star tobacco,’’ the name 
by which complainant’s tubacco, by reason of the peculiar 
mark first introduced by complainant on plug tobacco, has 
become known to the trade and the public. 


The answer admits all the allegations of complainant’s 
petition, except those numbered above 5 and 7. 

Defendant expressly admits, and states in his answer, 
‘* that complainant’s said plug tobacco, by reason of the 
peculiar distinguishing mark of a star fastened upon it has 
become known and distinguished by the trade and public as 
‘star’ plug tobacco, so as _to be named and called for by 
the trade and public, in purchasing plug tobacco as ‘star 
tobacco.’ *’ . 

Defendant admits and avers in his answer that complain- 
ant has the exclusive right to the mark of a star on plug to- 
bacco actually used by complainant, and to any colorable 
imitations thereof; but denies that complainant has the 
exclusive right to use « star mark on plug tobacco. 

Defendant describes complainant’s mark and its use, and 
says that this mark is known to the trade and public as a 
‘*tin-tag’’ mark, and that this tin-tag star mark is gener- 
allv known to the trade and public as complainant’s dis- 
tinguishing mark of its plug tobacco. 

Defendant describes his own mark, and denies all simi- 
larity between the two; and avers good faith on his part. 

The pleadings admit: lst. That the plug tobacco of 
complainants ‘* has acquired from complainant’s care, skill 
and fidelity in the manufacture of the same, a good reputa- 
tion in the trade throughout the United States, and that 
large quantities of the same are constantly required from 
the complainant to supply the regular demand for the con- 
sumption of the country.”’ 2d. That, by reason of the 
mark which complainant uses on its plug tobacco, its to- 
bacco had become known and distinguished by the trade 
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and public as ‘* Star Plug Tobacco,’’ so as to be named and 
called for by the trade and public in purchasing plug tobacco 
as ‘* Star Tobacco.”’ 

The pleadings present for determination the following 


issues only :— 


1. Whether complainant was the first to introduce, and 
whether complainant is entitled to, the distinguishing mark 
of a star affixed to the plugs of tobacco themselves as a 
trade-mark. 


2. Whether complainant’s right is limited to a tin star 
mark on the plug, and to colorable imitations of such tin 


star mark. 


3. Whether complainant’s mark is commonly known as 
a tin-tag mark. 


4. Whether defendant’s mark was calculated to deceive. 


As will be seen by reference to complainant’s record, com- 
plainant introduced eleven witnesses, all tobacco manufac- 
turers of large experience, who all swear that complainant 
was the first to their knowledge who marked plug tobacco 
by putting the mark of a star upon the plugs themselves. 

It further appears from the testimony of these witnesses: 
That the complainant corporation is the immediate suc- 
cessor to the business of Liggett & Mvers Co., which suc- 
ceeded to the firm of Liggett & Myers. That the last 
named firm, in the summer of 1876, began to mark their 
plugs of tobacco with a star mark, which star mark has 
been continually used by Liggett & Myers, and their suc- 
cessors in business, as aforesaid, on plugs of tobacco, up to 
the present time. That complainant now uses that mark on 
their plug tobacco. That they were the first manufacturers 
whose tobacco was marked, as to each plug, with a star mark 
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on the plug; and, that this tobacco, so marked, has always 
been known, called for and ordered as ‘* star’’ tobacco. 

There is no testimony whatever that tends to contra- 
dict this evidence of complainant’s witnesses. That is to 
say, there is no evidence whatever of any mark of a star, 
at any time prior to its use by us, by any one, anywhere, 
having been affixed to plug tobacco. 


The testimony introduced by defendants was that of 
Holbrook, Wirgmann, Preston, Musselman, Rudolf, Starr, 
Miller, Vogt, Senior, and John and Rudolph Finzer. 


This testimony goes only to these points: — 


(a.) Stencil brands on boxes or packages. 


(5.) Tin foil, marked with star, and used for wrapping 
plugs. 


(c.) Letter-heads and bill-heads and stationery marked 
with stars. 


(d.) Signs on factories or stores, or used for display in 
side of retail stores. 


(e.) Stars on charms or lockets and other trinkets. 


(f.) Miniature labels meant to be pasted on each plug, 
but never actually so used. 


(g.) Testimony as to an alleged compromise. 
(h.) Testimony of two witnesses as to their opinions 


that defendant’s mark was not liable to be mistaken for 
complainant’s star mark. 
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This appears from the following abstract of defendant’s 
testimony : — 


( Witness) Epwarp HoLsrook. 


Direct examination speaks of using stencil brand of a star, 
on bowes or caddies for ten years prior to 1876 ; sold brand 
to H. Wirgmann, words ‘‘ Jenny Lind,’’ also on stencil, 
words ** Jenny Lind’’ the most prominent. Does not re- 
member whether the word star was used in the name at all. 


(Witness) H. Wiremann. 


He identifies brands testified to by Holbrook; succeeded 
Mr. Holbrook in business, says brand was placed on head of 
the box ; known as ‘** Union Jack.’’ 

X Ex. Says Holbrook’s brands were ‘‘Jenny Lind,’’ 
and ** Union Jack;’’ tobacco was sold as ‘* Union Jack; ’’ 
‘‘Union Jack’’ name of brand; says that the brand was 
used probably up to the time Holbrook gave up the fac- 
tory, along in 1879; Does not remember whether Union 
Jack has been used since; not using it now, and has not 
since 1879. 


(Witness) M. S. Preston 


In H. Wirgmann’s employ ; knew of brand, with star which 
Wirgmann put on head of boxes or caddies; the name of 
the brand was ‘‘ Union Jack ;”’ it had stars on the side of 
the boxes. 


(Witness) Davin R. Mussetman 


Called his factory the ‘‘ Star factory ;’’ sign was Mussel- 
man & Co. ; with two stars at end of word * factory.’’ Had 
that factory with sign in that way from 1859 to 1876; had 
a star brand of tobacco, but does not exactly recollect it ; 
had it about 1860; did not have device of « star in con- 
nection with tobacco; remembers nothing of star brand. 
X Ex. Did not have a star mark on plugs of tobacco ; 
has not had mark of a star on his factory since 1876; 
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began use of a star — that is, that brand ‘* was in the fam- 
ily,’’ and was used along before the war — about 1859 along 
up to 1863, or 1864; it was discontinued afterwards; does 
not now use it. Does not think that brand was ever called 
‘* star ’’ tobacco; to his knowledge his tobacco was never 
sold us star tobacco because of star mark on his factory. 


(Witness) H. W. Rupo.r 


Painted a glass sign for the firm of John Finzer & Bros., 
said sign having stars in it. 


(Witness) Jas. G. Starr, 


Tobacco dealer; knows complainant’s ‘‘ Star’’ tobacco; 
has sold it ever since he-has been in business; identifies 
plug of same; knows Finzer’s ‘* Starlight ;’’ has sold that, 
too; comparing two plugs, says Finzer’s could not be sold 
for complainant’s. , 


( Witness) CHas. C. Voeur, 


Manager for John Finzer & Bros.; been employed by 
them for eleven years; was their book-keeper from 1873 
until 1878; Finzer Bros. had two brands— one ‘* Silver 
Star’’ and one ‘‘ Five Brothers Star of the West;’’ *‘ Sil- 
ver Star’’ was a brand on the boxes or caddies containing 
the tobacco; in the ** Silver Star’’ brand, the words were 
on the boxes and then there were five stars ; there were five 
brothers in the firm; brand ‘* Silver Star’’ in use when he 
went with Finzer Bros. ; and they used it up to 1877; they 
used it in 1873; shows sales of ** Silver Star’’ by Finzer 
Bros.’ books in January, 1875; says Finzer Bros.’ books 
destroyed by fire on Sept. 9, 1880; last of this stencil 
brand ‘* Silver Star’’ tobacco made in 1877; began to put 
up and sell ‘* Five Brothers’ Star of the West’’ plug 
tobacco in 1875. 

This was a plug of tobacco just wrapped entirely in tin 
foil for a wrapper; and on one side this tin foil wrapper, 
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and printed thereon in blue figures were the words ‘‘ Five 
Brothers Star of the West,’’ and a large star; shows sales 
of same on May 31, 1875; continued use of ** Five Brothers 
Star of the West,’’ during 1875, not afterwards ; says plugs 
were put up as shown in ‘* Five Brothers Star of the West ’’ 
to save wrapper on goods and as a trade-mark; says firm 
of Finzer Bros. had used device of a star on their bill- 
heads and letter-heads since 1876. | 

X Ex. Brother-in-law of defendant ; John Finzer & 
Bro. bave a separate place of business’ from Rudolph 
Finzer ; says the brand of ** Silver Star’’ was manufactured 
by Finzer & Bros., it was marked on the boxes and caddies 
with the words ‘‘ Silver Star,’’ and above that were the five 
stars in red and blue ink; were using “ Silver Star’’ brand 
in 1873; continued to use it until some time in 1877; 
knows that; have not used it since 1877. Says that John 
Finzer & Bro., commenced manufacturing ‘‘ Star of the 
West,’’ in 1875; continued that during 1875; discontinued 
‘‘Star of the West’”’ about a year after May, 1875. 

Q. You spoke, in your direct examination, of Finzer 
Bros. having used a five pointed star with the first names of 
the five brothers on the ends of these stars, what star was 
that? Ans. That is our trade-mark on our stationery 
since 1876; but they have not marked that star on their 
tobacco nor on their boxes; that mark of a star does not 
indicate their goods. 


(Witness) Louis N. Senror 


Says star brands on the outside of the box — stencil 
brands — have been used since he can recollect; has used 
star brand on boxes of tobacco himself since 1878; once 
used a paper star on the plug, had difficulty with complain- 
ants about that; says that complainants claimed that they 
had the right to the star as a tag on the plug; but says that 
complainants did not object to his use of brands on boxes ; 


_ says that his firm settled dispute on these terms: That 
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complainant would pay for expense of dies for cutting his 
tag, and his firm were to have the privilege of using any 
other shaped tag that thev saw proper; or the word ** star’’ 
on the plug; says that complainants at that time agreed 
that he could use a clover leaf ‘‘ red tag’’ on the plug with 
the words ‘‘ red star’’ on it; says that compluinants agreed 
to let him continue use of stencil brands on caddies and 
boxes, and that they admitted that they had not used sten- 
cil brands prior to him. (The statement of this witness as 
to permission to use word ‘* star,’’ is uncorroborated, and 
overwhelmingly contradicted. Record, pp. 46-53. ) 


(Witness) Jonn FInzer. 


The substance of his testimony is: Been in tobacco busi- 
ness since 1862; in 1866, firm of Finzer & Bros. started ; 
commenced to make ‘* Five Brothers Star of the West’’ 
(the kind wrapped in tin foil with the blue print of a star 
on the tin foil wrapper) in 1875; made ‘Silver star’’ 
stencil brand on the boxes in 1873-4 and 5. 

In 1866-67 made a spun roll, and made a brand with five 
sturs on it; it was called ‘* Jackson spun roll;’’ adopted a 
single star for letter-heads, etc. ; refers to glass sign. 

X Ex. Sold ‘*Star of the West,’’ abont one or two 
years from’ 1875; has not made any for last five or six 
years. 

As to ‘‘ Silver Star,’’ says he commenced making that in 
1872, 3, 4, or 5, not certain; that was a stencil brand on 
the boxes. Difficult to get at truth from this witness, but 
says he doves not think he has sold any * Silver Star ’’ 
-brand or stencil brand tobacco in last six years. The 
‘* Jackson spun roll’’ was a stencil brand with a star on it, 
but it was called ‘* Jackson spun roll;’’ that commenced 
about 1866; not used it since January, 1874. Speaks of 
star mark on bill-heads; but that mark never put on to- 
bacco. 
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(Witness) Rupo.ps FIinzer, 


Defendant in this cause; been manufacturer of plug 
tobacco since 1866 ; was member of firm of John Finzer & 
Bros., from April, 1866, until July, 1881; says the first 
instance that he ever knew of a single plug being marked — 
each plug*being identified by a star, was the ‘‘ Five Brothers 
Star of the West; ’’ that was first done in 1875; continued 
the manufacture of that probably a year, or a year and a 
half; says prior to that time, the firm had sold the stencil 
brand on boxes of ‘* Silver Star,’’ which they commenced 
not later than 1872;, they continued the manufacture of 
that tobacco up to 1877; speaks of the star mark —a star 
with five points having the five brothers’ names at points of 
star —as a mark used on bill-heads; speaks of watch charm ~ 
which he wears with same kind of mark on it. Speaks of 
brands ‘*Sun Light,’’ ‘* Moon Light,’’ ‘Star Light,’’ 
and of no intention to imitate complainant’s mark —speaks 
of a brand made in Virginia called ‘** Starlight of Australia,”’ 
used by a man named Cameron; says it ts a miniature label 
intended to be placed on each plug of tobacco (it is a label 
representing the figure of « woman standing in outline 
against the skies with a star lit heaven in the background ) ; 
says he never saw it used; says it was intended'to be used 
on the plug. Says, arbitrarily, symbol of a star in manu- 
facture of tobacco a common device and an old one; says his 
tobacco could not be mistaken for complainant’s, says he 
has never known his tobacco to be sold for complainant’s. 

X Ex. Says *‘Star of the West’’ made for‘about a year 
and a half, commencing in 1875; not made any since then; 
commenced making the stencil brand ‘*‘ Silver Star,’’ about 
1872, and stopped making that about 1877. 

X Q. p. 91. But you did not mark it, the star, as shown 
on the charm or on the bill-heads, on your tobacco, did 
you? A, Yes, sir. 
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X Q. p. 91. As a star alone? A. As a star with the 
names in the points, or between the points, just prior to the 
time we got the five brothers label. 

X Q. p. 91. That was in 1869 or 1870. 

X Q. p. 91. The five brothers label has five portraits on 
a label; does not know that the star is on the five brothers 
label. 

Says the same star mark as on bill-heads used as a stencil 
brand on boxes; commenced marking that way from time 
of original five brothers’ brand, latter part of 1876, or early 
in 1877; used their device of a star as in glass sign (in 
which four small stars appear in extreme corners of sign) ; 
never marked that star on plugs of tobacco. 

X Q. p. 92. How long did you continue the use of that 
star (a star on stencil brand) as a label for your boxes of 
tobacco? 

A. We continued to use it, as I have said, up to time we 
got our label. 

X Q. p. 92. Which label? 

A. Five brothers label, which took place of stencil brand- 
Says five brothers label still in use. As to ‘* Starlight of 
Australia,’’ on cross-examination shows that he knows 
nothing of it. 

X Q. p. 93. Are you selling any tobacco that is branded 
with a star, I mean branded by means of a stencil or marked 
with a label representing a star or stars, and which is sold 
as star tobacco? A. No, sir. 

Then (p. 93) speaks of ‘* Silver Star’’ brand and adds 
another year to the extent of its use, saying that that stencil 
brand was used from 1871 to 1878; when that was sold, it 
was sold as *‘ Silver Star.’’ 

It further appears from this testimony that the ‘ Silver 
Star’’ stencil brand of John Finzer & Bros., used only on 
their boxes, was abandoned by them; that the mark of de- 
fendants on their stationery began only at an indefinite 
period in 1876; and that the ‘‘ Five Brothers Star of the 
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West,’’ words or design on tin foil, which formed a wrapper 
for tobacco, was abandoned after one year’s use. 

Complainant, before the hearing, moved the trial court 
to strike out from the deposition certain marked portions 
of defendant’s testimony, being so much of said testimony 
as tended to show that, before complainant adopted asa 
trade-mark a star affixed to plug tobacco, certain dealers in 
plug tobacco here and there, to a greater or less extent, and 
during longer or shorter periods of time, had marked the 
boxes or cases in which their tobacco was packed with de- 
vices in the nature of a star, by means of a stencil or other- 
wise, and also as to marks on factory buildings and on bill- 
‘heads or letter-heads. 

The grounds of this motion were, that there is no allega- 
tion in the pleadings as to marks upon boxes or cases of 
tobacco; that there is no issue in the pleadings under 
which any of these facts would be competent. 

This motion was overruled, and the court refused to 
strike out this testimony or any part of it. 

The court, on motion of complainant, struck out the tes- 
timony of Senior from questions 16 to 51 inclusive, which 
had relation to an alleged compromise; and also so much 
of the testimony of R. Finzer as related to star marks on 
watch chains and lockets,and to marks intended to be used, 
but never used at all, and some hearsay testimony as to the 
use of a brand in 1859. 

On final hearing, the bill was dismissed with costs. 


We contend : — 


Ist. That, on the evidence and admissions in the case, 
complainant was entitled to the restraining order: and that 
the court erred in refusing the same and dismissing com- 
plainant’s bill. 


2d. That the court improperly admitted and considered 
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testimony as to marks of astar not upon plugs of tobacco, 
but upon the boxes and cases in which they were packed. 

The case will be tried de novo in this court. When the 
incompetent and illegal evidence is excluded, and the facts 
admitted by the pleadings are considered, these, together 
with the testimony for complainant, entitle us to the re- 
lief asked. 


COMPLAINANT’S BRIEF. 


1. A., a tobacco manufacturer, has, for several years con- 
tinuously, up to the present time, been putting up, and is 
now putting up, plug tobacco; of this tobacco each plug is 
marked simply with a star; by reason of this star mark 
the tobacco of A. has always been, and is now, known by the 
name of that mark, that is, as ‘‘ star tobacco.’’ Since A. 
‘has been thus marking his tobacco with a star, his tobacco 
has been, and is now, sold throughout the United States, 
and is popular and in great demand, and known and dis- 
tinguished from other plug tobacco, as ‘* Star Tobacco.’ 
Shortly before the filing of A.’s complaint, B., another 
‘tobacco manufacturer, begins to put, and is now putting, 
on plug tobacco, as a mark, a small circular paper attached 
to each plug, on which prominently appears a star, 
and the word ‘‘light’’ and in small letters the words 
“* trade-mark.’’ On this state of facts, A. is entitled in 
equity to an injunction to prevent possible injurv to the 
good-will of his business, and A. is entitled on the case 
stated to his preventive remedy, though he has shown no 
single instance of actual deception by B.’s goods being 
taken for those of A.; it being enough that A. has shown 
‘that his tobacco by reason of his mark, has become known 
unqualifiedly by the name of that mark and that, therefore, 
any goods of like class which have the mark or symbol of 
a star distinctively upon them, no matter what other mark, 
‘word or symbol they may have, may be, and probably will 
‘be, confused in the market with the goods of A. 


Perry v. Truefit, 6 Beav. 66; 
Seixo v. Provezende, L. R. 1. Ch. 192; 
Dixon v. Jackson, 5 Macpherson, 326; 
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Re Worthington & Co., Cox Manual of Trade-Marks, 


655; 

Moses v. Sargood & Co , Cox Manual of Trade-Marks, 
636 ; 

Celluloid Mfg. Co. v. Cellonite Mfg. Co., 32 Fed. 
Rep. 92; 


McLean v Fleming, 96 U. S. 245; 
Croft v. Day, 7 Beav. 84. 


2. A trade-mark is protected upon the theory that the 
persons goods are, and have become, known, so as to be 
distinguished from the goods of another by that mark. 


Carroll v. Ertheiler, 1 Fed. R. 688; 
McLean v. Fleming, 96 U. S. 245. 


3. No one has a right to put off his goods as those of a 
rival dealer, and he cannot, therefore, be allowed to use 
names, marks or indicia by which he may induce purchasers 
to believe that the goods he is selling are those of another 
manufacturer. 


Perry v. Truefit, 6 Beav. 66; 

Williams v. Johnson, 2 Bosw. 1; 

Seixo v. Provezende, L. R. 1 Ch. 192. 
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4. It is immaterial to which of the two senses the attempt 

to deceive, in a case of unfair business competition, is 
directed. That the eye may readily detect the difference in 
the marks, is no ground against injunction, where the object 
is to protect an established name and the rival mark is 
likely to deceive the ear. : 


Browne Trade-Marks (2d ed.), § 449; 

Edelsten v. Edelsten, 1 DeG. J. & G. 185; 
Wamsutta Mills v. Allen, Cox Manual T. M. 660; 
Dixon v. Jackson, 3 Scottish L. R. 188; 

Re Worthington, Cox Man. Trade-Marks, 655 ; 


Wate v Atyws, 9 Anh, 64 
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Harrison v. Taylor, 11 Jur. 408; 
Carroll v. Ertheiler, 1 Fed. Rep. 688. 


5. Where the dominating character of a trade-mark is a | 
name or mark by which the manufacturer’s goods have ' 
been familiarly known to the public, another manufacturer | 
cannot designate his goods by words or marks that will 1. 
give them that name, even though he accompanies such | 
name or mark by a different device. 


McLean v. Fleming, 96 U. S. 245; 
Carroll v. Ertheiler, 1 Fed. Rep. 688. 


Maiev Maplrsoat SEWG, 
6. If the goods of a manufacturer have, from the mark 


or device he has used, become known in the market by a 

particular name, the adoption by a rival trader of any mark 

that will cause his goods to bear the same name in the mar- 

ket, is as much a violation of the rights of the rival as the 
actual copy. 


Browne Trade-Marks (2d ed.), § 385; 
Seixo v. Provezende, L. R. 1 Ch. 192. 


7. A similarity which would be likely to mislead an or 
dinary unsuspecting customer, is obnoxious to the law. 


Celluloid Co. v. Cellonite Co., 32 Fed. Rep. 97; 
Clark v. Clark, 25 Barb. 76; 
Moses v. Sargood, Cox Manual of Trade-Marks, 636. 


8. The physical resemblance of the two marks, isnot the > 
sole question for consideration. 


Celluloid Mfg. Co. v. Cellonite Mfg. Co. 32 Fed. Rep. 
94; 

Seixo v. Provezende, L. R. 1 Ch. 192; 

Dixon v. Jackson, 3 Scottish L. R. 188. 
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9. Intentional discontinuance is abandonment of a trade- 
mark. 


Cox Manual of Trade-Marks, page 337 ; 
Browne (2d ed.), p. 534, § 690; 
Blackwell v. Dibrell, 14 Pat. Off. Gaz. 663. 


10. Where a trade-mark has been abandoned, another 
person may lawfully possess himself of it, unless the 
original proprietor has meanwhile re-adopted it. 


Blackwell v. Dibrell, supra ; 
Cox Manual, supra ; 


11. It matters not that the trade-mark infringed was an 
old mark previously used and abandoned by others, pro- 
vided complainant has used it continuously from the time 
that he adopted it, and that it has becomeand was, at the 
time defendant used it, the distinguishing mark of com- 
plainant’s goods. 


Blackwell v. Dibrell, supra ; 
Cox Manual, supra; 


12. The question as to whether defendant’s mark is likely 
to deceive, is not dependent on proof of actual deception. 


Field v. Lewis, Seton (4th ed.), 237; 
Filley v. Fasset, 44 Mo. 173. 


13. Injunction will be granted where there is an infringe- 
ment of the good-will of complainant’s business, though 
defendant has acted innovently and in good faith. The 
bona fides of defendant is immaterial where there is no 
question of recovering damages. 


Daniel Ch. Pl. & Pr. *1649; 
Amoskeag Co. v. Spear, 2 Sandf. 599; 
McLean v. Fleming, 96 U.S. 251. 
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14, Facts admitted by the pleadings cannot be called in 
question by the proofs. 


Daniel Ch. Pl. & Pr. *836; 

Lippincott v. Ridgway, 3 Stockt. 526; 
Weider v. Clark, 27 Ill. 251; 

Marsh v. Mitchell, 11 C. E. Green, 497. 


15. Testimony of dealers to prove that, in their judg- 
ment, the public was not likely to be deceived by the rival 
murk is incompetent. This is for the court on comparison 
of the two marks. 


Cope v. Evans, L. R. 18 Eq. 138; 
Cook v. Starkweather, 13 Abb. Pr. (N. S.) 382. 
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Where a manufacturer has habitually stamped his goods 
with a particular mark, equity will restrain a rival from 
using, for the same kind of goods, either this mark, or any 
other mark similar to this mark, and likely from such 
similarity to mislead, not the purchaser in gross only, but 
the ordinary incautious retail purchaser. 

These principles are well settled, and have received the 
sanction of this court, and of all courts throughout the 
civilized world which have had to deal with unfair competi- 
tion in trade. The courts of all mercantile countries, es- 
pecially, the courts of equity of England and America, with 
great jealousy protect a manufacturer or a trader from all 
unlawful competition in his business. 

The general principles upon which courts exercise juris- 
diction in cases of trade-marks, to quote the oft-cited lan- 
guage of Lord Langdale in Perry v. Truefit (6 Beav. 66), is 
that, ‘* a man is not to sell his own goods under the pretense 
that they are the goods of another man; he cannot be per- 
mitted to practice such a deception, nor to use the means 
which contribute to that end. He cannot, therefore, be 
allowed to use the names, marks, letters, or other indicia 
by which he may induce purchasers to believe that the goods 
which he is selling are the manufacture of another person.’’ 

A manufacturer stamps upon each plug of his tobacco a 
bright white metallic star, and thereby wins for his tobacco 
the name of ‘* star tobacco.’’ A rival manufacturer, that 
he may trade upon the celebrity of this tobacco, pastes upon 
his plugs a red star. If it were here a mere question of 
deceiving the public by similarity of labels as to shape, form, 
and color, it might be material that one is paper, the other 
tin, one white, the other red, one a solitary star, the other 
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a star with the word ‘‘light’’ printed beneath, but, as the 
obvious intent and effect of the device is, by means of a 
trick of trade, to sell as *‘ star tobacco ’”’ a different article 
from that which has acquired a reputation under that name, 
these dissimilarities became wholly unimportant. 

Nor can it be at all material, in view of the nature 
of the wrong complained of in this case, that other 
manufacturers of tobacco may have affixed stars to their 
letter-heads, bills, warehouses, packing cases or wrappers. 
It is not pretended that, by such means such dealers ever 
got their tobacco known, nor even that they sought to 
make it known, us ** star tobacco’’. 

Complainant since the summer of 1876, by the exclusive 
use of a star on its plugs, no such symbol being then used 


- in the trade, has acquired rights to the use of the symbol 


and the name in this connection. We are not suing for 
protection as the original inventors of such a mark. That 
others may have used and abandoned it before 1876, we 
might safely concede. Our use has been exclusive since 
that time, and by that use, it has become and is the dis- 
tinguishing mark of our goods. Our star, it is true, is 
a tin-tag; but the evidence is, and the admission 
in defendant’s answer is, and the fact is, and the 
ground on which we ask relief is, that we have at great ex- 
pense and trouble made our tobacco known, and that it is 
known, by reason of this tin-tag star, not as ‘* tin-tag’’ but 
as **Star’’ tobacco. The record shows that our tobacco is 
so known; defendant admits this; and there is no attempt 
to show that any other tobacco in the market has ever been 
thus known. The answer admits, expressly that this, by 
user, has become our distinctive mark. If then defendant 
marks his plugs of tobacco with the mark of a star upon 
each plug, it is for the purposes of this case immaterial that 
his mark of a star is dissimilar from our mark of a star, so 
long as it isa star mark affixed prominently to each 
plug. | 

What the infringer aimed at in the present case was evi- 
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dently this, to unfairly benefit his trade and injure that of 
complainant by taking advantage of the character and re- 
putation which the plug tobacco of complainant had acquired 
as **star’’ tobacco. Since Perry v. Truetitt (6 Beav. 66), 
the ruling of Lord Langdale in that case has always been fol- 
lowed, — that one man has not a right to use a name or other 
mark for the purpose of attracting to himself the trade or 
custom that would have flowed to the person that first used, 
or to the person that alone was in the habit of using, that 
particular name or mark. In Croft v. Day (7 Beav. 84) 
decided in the following yeur (1843), the same distinguished 
Chancellor said in effect that two things were required to 
accomplish this sort of wrong, such general resemblance as 
to effect the object of deceiving the public, and also such 
dissimilarity as may get for the infringer the particular 
benefit which he desires to obtain through the general re- 
semblance. Ofthis trick, the case at bar is a good example. 
Defendant wished at once to trade upon the reputation of 
the Liggett & Myer ** Star tobacco,’ and at the same time, 
not to lead the purchaser back to the place where he would 
be furnished with the original article. 

He then addresses his deception to the ear rather than to the 
eye, or rather, he addresses himself through the eye, to the 
ear. Just as ifthe mark had been ‘* bouquet,’’ one trader 
marking his goods with « bunch of flowers and the other stam- 
ping the word ** bouquet’’ upon the article to be sold. The 
one could not possibly be mistaken for the other, if sight were 
to be the only guide. Yet the use by the different traders 
would cause confusion, and the purchaser would be misled 
through the ear. The case used for illustration has actually 
occurred ; and it was conceded by counsel, and found by the 
Patent office, that the picture of a bouquet and the word 
bouquet interfered with each other when used upon the same 
class of goods (See Browne Trade-Marks, 2d Ed. § 449). 

The learned judge of the trial court seems to have pro- 
ceeded upon some theory that it was for complainant to 
prove actual deception, or to introduce evidence of experts 
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or others that in their opinion defendant’s mark was calcu- 
lated to mislead the public, or the wholesale dealer, or the 
retail deuler. 

But it is not necessary nor expedient for the party likely 
to be injured by acts of unlawful and unfair competition, to 
wait to ask for a restraining order until his goods have been 
wholly or partially driven out of the market. To prove 
actual deception is always difficult, and in most cases, prac- 
tically impossible; and it is well settled that evidence of 
experts or others us to whether or not in their judgment the 
competing article or mark is likely to deceive, is wholly in- 
competent. This is a question to be determined by the 
court in a proceeding in equity, upon inspection of the 
rival goods, packages or marks. 

The doctrine applicable to this case is thus stated on 
page 3 of Coddington’s Digest of Trade mark cases. 

‘* In suits to restrain the use of trade-marks alleged to 
be simulated, the question is not whether the complain- 
ant was the original inventor or proprietor of the article 
made by him, and upon which he now puts his trade- 
mark, or whether the article made and sold by the de- 
fendants under the complainant’s trade-mark is an article 


of the same quality or value. But the courts proceed up- 


on the ground that the complainant has a valuable inter- 
est in the good will of his trade or business, and that 
having appropriated to himself a particular label, or sign, 
or trade-mark, indicating to those who wish to give him 
their patronage that the article is manufactured or sold 
by him, or by his authority, or that he carries on busi- 
ness at a particular place, he is entitled to protection 
against a defendant who attempts to pirate upon the good 
will of the complainant’s friends or customers, or the 
patrons of his trade or business, by sailing under his flag 
without his authority or consent. (1848, N. Y. Court 
of Appeals, Partridge v. Menck, 2 Barb. Ch. 101; 2 Sandf. 
Ch. 622; 1 How. App. Cases, 558).’’ 

The language of Lord Cranworth in the well-known case 
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of Seixo v. Provezende (January 22d, 1866; C. L. R. 1 
Ch. 192) is as follows : — 

‘*In order to entitle a party to relief, it is by no means 
necessary that there should be absolute identity. What 
degree of resemblance is necessary is, from the nature 
of things, a matter incapable of definition @ priori. All 
that courts of justice can do is to say that no trader can 
adopt a trade-mark resembling that of a rival so that or- 
dinary purchasers, purchasing with ordinary caution, are 
likely to be misled. It would be a mistuke, however, 
to suppose that the resemblance must be such as would 
deceive persons who should see the two marks placed 
side by side. The rule so restricted would be of no prac- 
tical use. If a purchaser, looking at the article offered 
to him, would naturally be led, from the mark impressed 
upon it to suppose it to be the production of the rival 
manufacturer, and would purchase it in that belief, the 
court considers the use of such a mark to be fraudulent. 
But I go further. I do not consider the actual physical 
resemblance of the two marks to be the sole question 
for consideration. If the goods of a manufacturer have 
from the mark or device he has used, become known in 
the market by a particular name, | think that the adop- 
tion by a rival trader of any mark which will cause his 
goods to bear the same name in the market, may be as 
much a violation of the rights of that rival as the actual 
copy of his device.’’ 

That the deception is equally obnoxious whether it ap- 
plies to the ear or the eye, or to beth or either of these 
senses, appears not only from the language just cited, but 
from numerous cases, amongst which may be noted the case 
of Wamsutta Mills v. Allen, reported in Cox’s Manual as 
case No. 660, and decided in 1878 in the Common Pleas of 
Pennsylvania. 

Complainant alleged that it had been accustomed to at- 
tach the name ‘* Wamsutta Mills’’ to cotton and muslin 
shirtings made by it; that its goods had become well known 
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as ** Wamsutta’’ muslins; that defendant, dealer in gen- 
tleman’s furnishing goods, was using the name ** Wam- 
yesta’’’ on shirts made from muslin of an inferior quality, 
and advertised their shirts as made of ‘* Wamyesta’’ mus- 
lin, whereas there was no such brand of muslin known. 
Action for injunction and account. Held, that complainant 
was entitled to an injunction to restrain the use by defend- 
ants of the words ‘‘ Wamyesta’’ on shirts not made of 
complainant’s goods. 
The language of the court is pertinent in this case : — 


‘*Tt must be obvious that the question is not whether 
experts would be deceived, but rather whether persons who 
buy would probably be deceived by the name which the 
defendants have adopted. Upon this point we are of opinion 
that the resemblance between the words is of a character to 
deceive and mislead a certain class of purchasers — those 
who are acquainted witb the reputation of the ‘ Wamsutta’ 
muslin, but who have little knowledge of the fabric itself. 
Such persons might readily contuse the two names and pur- 
chase the defendant’s shirts for shirts made of plaintiff's 
muslin. ‘* Wamyesta’ might well be mistaken by many 
people for ‘ Wamsutta,’ in view of the fact that, as appears 
by the proofs, there is only one muslin manufactured which 
is known by a name resembling that which the defendants 
use.”’ 

The case of Dixon v. Jackson decided in 1867 by the 
Court of Session in Scotland and reported in 5 Macpher- 
son at page 536 (3 Scottish L. R. 188), is in many respects 
similar to the case at bar, and we cite it at length, adopt- 
ing the language of the judge as part of our argument. 
The case decided is, that where an iron founder has long 
stamped his iron by his name and a star thus, ** Govan* ;’’ 
a rival shall not stamp his iron ‘* Coats* ;”’ 

‘* The complainers in this note of suspension and inter- 
dict were iron-masters at Govan. The respondent was 
an iron-master at Coats. The complainers sought to have 
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respondent interdicted from branding or stamping the 
bar iron manntfactured by him with a star. 

‘* The complainers averred that the bar iron manufac- 
ture! by them was the highest class bar iron made in 
Scotland (Stat. 3). The said bar iron is and has for a 
long period of years, been distinguished from other bar 
iron by the trade-mark, Govan, with a star, thus: ‘ Go- 
van*,’ which trade-mark was impressed on each bar with 
adie. It is known and distinguished, both at home and 
abroad, from all other bar iron by the star, and, indeed, 
so much is this the case, that in contracts and transac- 
tions with reference to said bar iron, it is inquired for 
and bought and sold by the name of ‘star iron.’’’ (Stat. 
5.) **The respondent is an iron-master at Coatbridge, 
and manufactures bar iron. The iron so manufactured 
hy him is of very inferior quality, and is worth in market 
value about 20s per ton less than the iron manufactured by 
the complainers, as aforesaid, and bought and sold as star 
iron. The respondent’s iron has hitherto been~ invari- 
ubly marked or branded simply ‘ Coats,’ and is known in 
the trade and bought and sold as * Coats’ iron. It has 
never hitherto been marked or branded with a star or 
bought and sold as Coats star iron. The complainers 
have, however, within the last few davs, ascertained that 
respondent has recently begun, in concert with certain of 
the metal brokers in Glasgow, to infringe on the com- 
plainers’ trade rights, and to imitate their trade-mark 
of a star, by manufacturing iron at his said works at 
Coatbridge, and stamping or branding it with a star, 
thus —*Coats*.’ The complainers have further ascer- 
tained that the respondent has been selling, or attempting 
to sell, the iron so manufactured and branded by him as 
‘star iron.’ Stat. 6. No other manufacturer of bar 
iron than the complainers, excepting the respondent, has 
ever marked or branded his iron with a star, and no other 
iron than that of the complainers has ever been known to 
the market, or bought and sold as star iron. The com- 
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plainers have acquired and possess an exclusive right to 
stamp their bar iron with a star. The star is the trade- 
mark of the complainers’ iron, and has been used by them 
for many years to distinguish their bar iron in the market. 
(Stat.10.) The said infringement is further intended, and 
will have the effect of misleading buyers of bar iron into the 
purchase of the said inferior Coat’s iron, in the belief that 
it is the complainers’ iron, and thereby, when the inferiority 
is discovered, so injure and damage the character of the 
complainers’ iron, as to subject them to very serious loss, 
and, indeed, may exclude their iron from some markets 
altogether. 

‘* The respoudent averred that he marked all his iron 
with a brand, which prominently distinguished it from the 
iron of other markers, viz.: bv the word ‘ Coats,’ the name 
of his works. He further averred: (6.) The complainers 
use the sign of astar after the word ‘Govan’ to indicate the 
lowest class of their bar iron, and when the lowest or com- 
mun quality of Govan bar iron is wanted, it is ordered as 
Govan star iron. (7.) The respondent recently got an 
order for a small quantity of bar iron, of the lowest quality 
manufactured by him, from Mr. Theodor Hertz, iron mer- 
chant in Glasgow. The quantity was twelve tons. Mr. 
Hertz requested the respondent, in addition to his usual 
distinguishing trade-mark, to add a star, so as to mark its 
quality, and this the respondent did, the brand appearing 
thus, *‘ Coats*,’ and delivered the said quantity of iron to 
Mr. Hertz. The iron could not be mistaken for Govan iron 
of any quality, being specially marked ‘ Coats.’ (8.) The 
respondent had been for some time contemplating the use of 
some mark to indicate the lowest quality of his iron. It is 
quite common for manufacturers of iron, both in Scotland, 
and England, to use a sign, such as « crown, a diamond, 
a star, a star and crescent, a horse-shoe,in conjunction with 
the name of the iron works; and in no case where the name 
of the work is used is the sign considered part of the trade- 
mark, nor does one manufacturer attempt to object to 
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another using the sign. (9.) The respondent in adopting 
the star, had no intention whatever of representing, nor did 
he ever represent his iron as the make of the complainers, 
and it is quite impossible for the public to be misled, or to 
mistake the respondent’s iron for the complainers’; the 
brands on each being perfectly different.” 

‘** The complainers pleaded: the manufacture and brand- 
ing of his iron by the respondent, in the way and mannet 
above explained, being an illegal interference with the rights 
of the complainers, and to their injury and loss, they are 
entitled to the suspension and interdict craved. 

‘The respondent pleaded, inter alia: (1.) The com- 
plainers have no right to claim more than the word 
‘Govan’ as their trade-mark. (3.) The complainers have 
no right of property in the figure of a star as a trade-mark. 
(4.) There being no deception or misrepresentation by the 
respondent, and the employment of the star not being in- 
tended or calculated to mislead, the present complaint is 
groundless and ought to be dismissed. 

“On 14th of January, 1867, the Lord Ordinary pro- 
nounced this interlocutor: ‘On caution, passes the note, 
but refuses the interim interdict.’ ’’ * 

‘¢ The complainers reclaimed, and prayed the court to 
grant interim interdict. 

‘¢ Lord Justice Clerk.— I am for granting the prayer of 
the reclaiming note. This note of suspension has been 
passed in order that a question of law may be tried; and 
the parties are quite agreed that the question to be tried 
is, whether the stur put by William Dixon & Company 
on the iron manufactured by them is such a trade-mark as 


‘‘* Nore.— The Lord Ordinary has passed this note to try the ques- 
tion raised between the parties, but having regards to the terms of the 
complainers’ price list, No. 9 of process, in which complainers’ iron is 
entered as stamped, not simply with a star, but as ‘Govan*’ the Lord 
Ordinary does not think that the use on the part of the respondent of 
the mark ‘ Coats *’ is, ez facie, so clear an adoption of a trade-mark 
belonging to the complainers, as to entitle them to interim interdict.” 
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can obtain the protection of the law? That is a question 
of some delicacy, and upon which I give no opinion. 
But then, while that question is being tried, we are asked 
to give Dixon & Company interim protection. That raises 
quite a different question. In disposing of an application 
for interim interdict, the court is bound to look to the 
statements and interests of both parties. Dixon & Com- 
pany say that they have been in the practice for a number of 
years of marking their iron with a star, and that their iron 
is known and _istinguished by the star, both at home and 
abroad, from all other bar iron, and that it is an object of 
importance to them to prevent that mark being used by 
other manufacturers. This, it is true, is not precisely ad- 
mitted by the respondent; but from the respondent’s own 
statements, I think we may conclude that substantially it 
must be true. For if the star had no significance, and were 
of no value, the respondent could have no object in assum- 
ing it. Iam, therefore, inclined to assume that it has some 
significance and value. Then it is said by the complainers, 
that no other manufacturer of irun, except the respondent 
ever marked or branded his iron with a star; and no 
other iron than that of the complainers was ever known 
in the market, or bought and sold as star iron. That 
again is not admitted, but then the respondent does not 
specify anybody who ever was in use to mark his iron witb 
such a brand. All he says in answer, is what is contained 
in his eighth statement. ‘The respondent had been for 
some time contemplating the use of some mark to indi- 
cate the lowest quality of his iron. It is quite common 
for manufacturers of iron, both in Scotland and England, 
to use a sign such as a crown, a star, a star and crescent, a 
horse-shoe in conjunction with the name of the iron works, 
and in no case where the name of the work is used is the 
sign considered part of the trade-mark, nor does one 
manufacturer attempt to object to another using the 
sign.’ But when he says it is common to use a sign, such 
as a crown, a diamond, etc., he does not say that any 
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minufacturer was in use to mark his iron with his sign 
of a star, and, therefore, he has not met the complainer’s 
broad challenge. That satisfies me that we may assume, 
that (1) Dixon & Company used this mark ; (2) there was 
some significance in the mark; (3) no one else used it; 
and there is this important fact, that (4) the use of this 
mark by the respondent is recent, sudden and unexplained. 
I say unexplained, for what does the respondent say? 
He says: ‘The respondent recently got an order for a 
small quantity of bar iron, of the lowest quality manufac- 
tured by him, from Mr. Theodore Hertz, iron merchant 
in Glasgow. The quantity was twelve tons. Mr. Hertz 
requested the respondent, in addition to his usual dis- 
tinguishing trade-mark, to add a star, so as to mark its 
quality, and this the respondent did, the fraud appearing 
thus — * Coats*,’ and delivered the said quantity of iron 
to Mr. Hertz.’ This obviously was the first time the 
respondent ever used the star. He tells us that it was 
at the request of an iron broker that he did so, but he 
does not tell us what his object in using it was. Now, I. 
I think the respondent is in a very unfavorable position 
in a question of interim interdict. His proceedings look 
very like the device of an unfair man, to make injurious 
use of the trade-mark of another. I can see no injury 
which can arise to the respondent through granting the 
interim interdict, and I can see that a great injury may 
be caused to the complainers through our refusing to do 
so. I arrive, therefore, at the conclusion, that the true 
equity of the case is, that while the question is being tried, 
whether the trade-mark should be protected or not, in- 
terim protection should be granted. 

‘¢Lorp Cowan had some hesitation, but did not dis 
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sent. 
‘¢ Lorp BennoLtmMeE. —I cordially concur with your Lord- 


ship in the chair, that interim interdict ought to be granted 
in this ease. For the balance of possible injury to the one 
party or to the other, according as we may grant or re- 
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fuse the interim interdict, appears to me to be very much 
on one side. Besides the considerations suggested by 
your Lordship, there is this one, that the main object of 
interim interdict is to keep things as they are—to 
prevent any alteration on the state of possession, while 
the legal question between the parties is being discussed, 
and decided. Now, it is quite plain that Dixon & Com- 
pany have used the star in question as a mark fora long 
time; while the other parties have only recently adopted it. 

‘* Lorp Nraves.—I concur in the opinion expressed by 
your Lordships, that interim interdict should be granted. 
The question as to the property of the trade-mark is to 
be tried, and upon that matter, therefore, I wish to give 
no opinion. The question as to granting or refusing in- 
terim interdict is one of discretion, depending partly on 
the inquiry which course is the least injurious to the par- 
ties. It is said that the @ovan Company used the star 
mark to denote inferior iron; but there are degrees of in- 
feriority, and any one selling cheap iron, may naturally 
wish it to be supposed that he sells good cheap iron, and 
not bad cheap iron. If the view of the respondent in 
using the star is to pass off his bad cheap iron as the com- 
plainer’s good cheap iron, that is a probable source of 
injury to the complainers. Then what is the possible 
injury on the other side, through granting interim inter- 
dict? I cannot see what legal damage can arise to the 
respondent. It appears that he uses the star to please or 
satisfy Mr. Hertz, a broker, who deals with him. But it 
cannot be supposed that Mr. Hertz, after hearing that 
the court has prohibited the respondent’s use of the star, 
will insist on having his iron so stamped, or will withdraw 
his custom from the respondent, on the ground of his 
obeying the order of the court. I am, therefore, satisfied 
that the proper course is to grant interim interdict.”’ 

‘* The court pronounced the interlocutor: ‘ Having heard 
counsel on the reclaiming note for the suspenders against 
Lord Mure’s interlocutor of January 14, 1867, recall the 
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said interlocutor, remit to his Lordship, of new, to pass 
the note, and to grant the interim interdict as craved.”’ 

This case goes further than we need to go, for it appears 
that the least part of the complainer’s mark was the star, 
yet, because that star had given the name sfar to com- 
plainer’s iron, the court thought it expedient to grant an 
injunction against the defendant using a star, although in 
main respects, the defendant’s mark differed from com- 
plainer’s, and, although no actual instance of deception had 
been shown, nor was it shown that defendant’s iron had 
been sold as star iron. 

Re Worthington & Co. was decided in 1879 by Jessel, 
M. R., and is reported as case 655, in Cox as follows: — 

‘* Bass & Co., having long used, and since registered as 
their trade-mark on ale and beer (included in class 43), the 
figure of a triangle, which in practice was colored red, and 
from which the beer was known as *‘ triangle beer,’ Worth- 
ington & Co. applied for the registration of a new mark to 
be used on beer, wine and spirits (all these articles being 
included in the same class, No 43, in which Bass & Co.’s 
mark was registered) such new mark, consisting of a tri- 
angular device which contained «a church in the center, and 
the words, ‘ Beccle’s Brewery — Established 1830,’ in a 
border.”’ 

On motion by Bass & Co. injunction granted to restrain 
Worthington & Co. from taking any further proceedings 
for the purpose of obtaining the registration for which they 
applied, on the ground that the marks were so similar as to 
render deception probable. 

Another case in point is that of Moses v. Sargood Ewan 
& Co., decided in 1878 by Hall, V. C., and found reported 
as case No. 636, of Cox. 

The plaintiffs being merchants and manufacturers of 
ready-made clothing, who placed on their goods a trade- 
mark registered in England and the colonies, consisting of 
one or more royal crowns, up to the number of six, the 
number varying according to the quality of the goods, from 
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which mark the goods had acquired the name of * Crown 
Clothing,’’ the defendants, who alleged that they had long 
exported to the colonies quantities of material for clothing 
not made up, bearing «a trade-mark consisting of an impe- 
rial crown between two standards, began to export ready- 
made clothing ticketed with that mark. 

‘*On motion by the plaintiffs, injunction granted to re- 
strain the defendants from selling or shipping ready-made 
clothing bearing the mark in question, or any other mark 
infringing the plaintiffs’ rights, on the ground that, al- 
though the mark might not deceive if placed side by side 
with the plaintiffs’ mark, it was calculated to obtain for the 
plaintiffs’ goods the same name as that by which plaintiffs’ 
avere known, and to deceive the ordinary purchaser who had 
not an opportunity of comparing the marks.’’ 

Edelsten v. Edelsten was decided in 1863, and is reported 
in 1 DeG., J. & S. 185. The statement of this case in 
Cox at pp. 667 and 668 is accurate, and is as follows : — 

The facts of the case were that the plaintiff, who was a 
wire muanufacturer at Warrington, with a view of distin- 
guishing his wire from that of other manufacturers, in the 
year 1852, adopted as a trade-mark, an anchor on the 
metal labels, called ** tallies,’’ which were attached to each 
bundle of wire sent into the market by the plaintiff ’s tirm. 
For this reason the plaintiff’s wire acquired the name of 
‘¢anchor brand wire,’’ by which it has since been generally 
known to the trade. It appeared that in consequence of 
certain wire saved from the wreck of a ship named the 
Versailles, having come to the hands of the plaintiff, on 
the tallies of which wire was an anchor surmounted by a 
crown, inquiries were made, which resulted in the discov- 
ery that the wire so branded had been manufactured and 
sold by the defendants, who carried on business as wire 
manufacturers at Birmingham, under the name of ‘* #del- 
sten, Williams and Edelsten.’’ The plaintiff complained 
of the use by the defendant of the brand of a crown and 
an anchor as being colorable imitation of his trade-mark, 
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and, after considerable correspoudence, filed this bill to 
restrain them from using such brand, and also prayed that 
an account might be taken of the profits made by the de- 
fendants since they had adopted it. The vice-chancellor 
made a decree in conformity with the prayer of the bill, 
which was affirmed on appeal, with costs. 

The case of Carroll v. Ertheiler (1 Fed. Rep. 688), in 
which the learned district judge closely follows the doctrine 
of this court in McLean v. Fleming, was an application for 
preliminary injunction. The case is reported as follows: — 

The bill sets forth that complainant had for over six- 
teen years manufactured smoking tobacco, and had 
adopted, and continuously and exclusively used during 
that time, a trade-mark, a prominent characteristic trait 
of which was the arbitrarily selected word-symbol ** Lone 
Jack;’’ that be affixed this trade-mark by means of 
printed labels and wrappers to his smoking tobacco, 
which was put up in various stvles of packages, including 
the form commonly known as cigarettes; that although 
the said word-symbol ‘*‘ Lone Jack’’ was generally used 
in connection with certain words, being advertisements of 
his name and place of business. and other matter, and 
frequently the name of the specific article and the repre- 
sentation of the bust of a man smoking, still complain- 
ant’s smoking tobacco came to be popularly known 
among merchants and consumers by the peculiar distinctive 
designation of ‘* Lone Jack,’’ and was bought and sold 
under that name; that respondent, intending wrongfully 
to usurp complainant’s reputation, and to deceive the pub- 
lic into supposing that they were buying complainant’s 
tobacco, colorably imitated complainant’s trade-mark, and 
in July, 1879, began to affix to goods of substantially the 
same descriptive properties as complainant’s the word- 
symbol ‘* Lone Jack,’’ and to sell smoking tobacco wrapped 
in papers and bearing « label containing, as its most prom- 
inent characteristic, the said word-symbol, and that the 
public had been deceived thereby into buying respondent’s 
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tobacco, supposing it to have been manufactured by com- 
plainant. The bill prayed for an injunction and account. 

The answer denied that complainant had any proprie- 
tary or exclusive interest in the word-symbol ‘* Lone Jack’’ 
by itself, and alleged that complainant’s trade-mark only 
gave him the right to use the words ** Lone Jack’’ in con- 
nection with the words ** The Celebrated ’’ above the bust 
of 2 man smoking a pipe, and with the words on each side 
of said bust, **Or seek no further, for better can’t be 
found,’’ and below said bust the words ** Smoking tobacco, 
minufactured by John W. Carroll, Lynchburg, Virginia.’’ 
It denied that complainant hud ever applied said trade-mark 
to cigarettes, or any other article than smoking tobacco, 
orthat he made or sold cigarettes by the name of ‘* Lone 
Jack.’’ It alleged that what is known by smokers and 
to the trade as smoking tobacco is a distinct article of mer- 
c«handise from cigarette tobacco, and cannot be used for the 
manufacture of cigarettes, and that cigurette tobacco paid 
a special tax to the United States Government. It further 
alleged that respondent had, in Mav, 1879, adopted and 
Was entitled to a trade-mark for cigarettes consisting of the 
words ** Lone Jack’’ above, and the word ** Cigarettes ’’ 
below, the figure of the jack of spades, and the name 
+s Ertheiler & Co., New York,’’ below, and ** The best ”’ 
below all; and that the sales of cigarettes under this trade- 
mark were the only sales by defendant complained of by 
plaintiff. The answer further denied that there was any 
resemblance between the trade-marks, or any attempt at 
imitation ; or that respondent had any intention to usurp 
complainant’s reputation, or deceive the public; or that 


the public were deceived. Both parties filed affidavits in 


support of the facts respectively alleged in the bill and 
answer. 

‘*The defense rests upon a denial, first, that the defendant 
has used the trade-mark; and, second, that he has used it 
as a designation of ‘‘ smoking tobacco.’’ The second branch 
may, most conveniently, be noticed first. While the rev- 
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enue laws, for purposes of taxation, distinguished between 
smoking tobacco and cigarettes there is, we believe, no sub- 
stantial difference. Cigarettes consist of smoking tohacco, 
similar in all material respects to that used in pipes. The 
circumstance that a longer ‘‘cut’’ than that commonly 
used in pipes, is most. convenient for cigarettes is not im- 
portant, nor that. the tobacco is smoked in paper instead of 
pipes. It may all be used for either purpose, and is all 
embraced in the term ‘* smoking tobacco.’’ 

‘* We do not believe the public or the trade draw such # 
distinction as the defendant sets up. We have not over- 
looked the statements contained in his affidavits, but the 
method pursued in obtaining this testintony, generally, 
does not recommend it to our confidence. The affidavits 
seem to have been prepared without seeing the witnesses 
wnd sent over the country to be signed by those who might 
be found willing to sign them. They are generally, simi- 
lar in language, and printed. This method of obtaining 
testiniony isnct worthy of encouragement. If the pnblic 
and trade draw such a distinction, and, therefore, do not 
suppose the defendant’s cigarettes to be made of the 
plaintiff's tobacco (and the defendant so understands), 
why does he adopt the designation by which this tobacco is 
familiarly known, and persist in using it.’’ 

‘¢ The dominating characteristic of the plaintiffs trade- 
mark is the name‘ Lone Jack.’ His tobacco has come to 
be known and described by this name, throughout the 
country, to such an extent that the accompanying device 
has ceased to be important, if it ever was so, — doubtless 
rarely observed, and slightly remembered. At home and 
abroad, to the trade and the public, it is familiarly known 
as * Lone Jack,’ and is thus designated as the plaintiffs 
manufacture by purchasers and sellers. 

‘¢ The defendant’s application of this name to his smoking 
tobacco is an adoption and use of the essential part of the 
plaintiff's trade-mark. Surrounding it with a different de- 
vice signifies nothing to the public, who attach no import- 


— 36 — 


ance to the device of the plaintiff. The defendant’s name 
upon the cigarettes, if recognized, (und it would not be 
without close inspection ), would not inform the public that 
the tobacco is not of the plaintiff’s manufacture. That the 
defendant’s act is calculated to mislead can hardly be 
doubted ; that it has misled, the plaintiff's affidavits, we 
think, show; and the inference that the defendant supposed 
it would mislead, and intended it should, cannot well be 
avoided. Why, otherwise, did he adopt this particular 
name? He knew it to be the recognized designation of the 
plaintiff's tobacco, which had become popular with con- 
sumers and the trade. Did he not expect the public to be 
influenced thereb¥ and his business increased? An affirma- 
tive answer can not well be avoided. If he did not, how- 
ever, the injunction will do him no harm, for he has not 
yet had time to establish a reputation of his own under this 
name. 

‘* Whether the plaintiff commenced putting up his tobacco 
in the form of cigarettes before the defendant applied the 
designation ‘ Lone Jack’ to his cigarettes need not be con- 
sidered at this time. 

‘¢ The law involved is, we believe, well settled, and is so 
fully stated in every aspect suggested by the learned coun- 
sel for the defendant in McLane v. Fleming, 6 Otto, 245, 
and Singer Sewing Machine Co. v. Wilson, 3 Law Reports 
(Appeal Cases), 376, that no more is deemed necessary 
than a reference to these cases. 

‘* A preliminary injunction as prayed for will be granted. 

‘*An injunction was subsequently issued restraining 
respondent, until the further order of the court, from 
selling cigarettes or smoking tobacco in any form bearing 
the trade-mark ‘ Lone Jack.’ ”’ 

Harrison v. Taylor (11 Jur. N. S. 408) was a case in 
which plaintiffs, by the use of the figure of an ox upon their 
packages of mustard, had acquired a reputation for ‘* ox- 
mustard.’’ Defendant assumed a label with an ox for his 
mustard. Plaintiff’s label was an ox on which was printed 


an 


‘‘Durham:’’ the word ‘*Harrison’’ above and word 
‘‘inustard’’ below the animal. The ox on defendant’s 
label had no name upon it, and the word ‘* Taylor ’’ was 
substituted for ‘*Harrison’’ below. Though there was 
evidence that customers ordered not ** ox-mustard,’’ but 
‘* Harrison’s mustard,’’ and though the court thought there 
had been delay, the injunction was granted on plaintiff’s 
motion. 

The authorities show that the courts have proceeded upon 
the theory, where goods have a name attached to them by 
reason of a particular mark, that the merchant whose mark 
bas given such name to the goods is entitled to the benefit 
of all sales of goods of that class likely to answer that 
name, and that, therefore, he is not limited to the precise 
color or method of applying such mark, and that the court 
will protect him against a manufacturer who uses a like 
symbol or mark, although it may be of different color and 
may be associated with other marks or symbols, because 
the fuct that this other manufacturer uses a like symbol or 
murk may result in his getting more or less of com- 
pluinant’s trade in goods sold by the nume of that mark or 
symbol. 

The decisions which we have cited also show how the 
courts have acted in cases of doubt, invariably resolving 
the doubt in favor of the person whose goods were known 
by the name of « mark, when that mark was also found, 
either alone or in connection with other marks, in the mark 
complained of, upon the theory that whereas the person 
might suffer who had a trade in goods bearing the name of 
that mark, the other person, who had no trade of his own 
making in goods of the name of that mark, could not saffer, 
and that, therefore, the doubt should be resolved in favor 
of the person who had a trade in the goods named after the 
particular symbol. 

No case has been found in which it was shown that 
plaintiff’s trade-word or symbol had given the name of 
that word or symbol to his goods, that the court did not 
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restrain a defendant from using a like word or symbol on 
the same class of goods, where it was shown that the de- 
fendant’s use of that word or symbol was after complainant’s 
trade in the goods of that name was established, although 
no actual case of deception had been shown, and although, 
except in respect to the symbol or word, the marks were 
totally different. 

If this defendant is allowed to continue in the use of the 
star mark on his tobacco, our client will suffer in its busi- 
ness.as a manufacturer of ‘‘ Star’’ tobacco, and a tempta- 
tion will be offered to other manufacturers to try to reap 
some of the harvest, which complainant has sown, by plac- 
ing a star of different color, or in association with different 
devices, on plug tobacco. 

For these reasons we submit that upon this record, com- 
plainant was, and is entitled to a decree restraining defeud- 
ant. from using a star on plug tobacco. 

2. We do not know whether respondent will question here 
our right to appeal. A doubt as to this was suggested to 
the trial court. As to this, we say that under the act of 16th 
of February 1875 (18 Stat. L. 315), the law allows an 
appeal to the Supreme Court from final decrees of any Cir- 
cuit Court, or District Court acting as a Cirenit Court, in 
cases of equity, where the matter in dispute, exclusive of 
costs, exceeds the sum or value of $5,000. 

It has always been the practice since the foundation of 
the government, to allow the value to be shown by affida- 
vits, where this did not appear from the record, provi:led 
the affidavit was made before final submission to the Su- 
preme Court for its decision. 

In Course v. Stead (4 Dallas, 22), a rule was granted to 
ascertain the value by affidavits in order to sustain the juris- 
diction of the Supreme Court on writ of error; and at the 
August term, 1880, in accordance with this decision, the thir- 
teenth rule of court was adopted (to be found in Ist Wheat- 
on): ‘* The plaintiff in error be at liberty to show to the 
satisfaction of this court that the matter in dispute exceeds 
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the sum or value of $2,000, exclusive of costs, this to be 
made to appear by affidavit and days’ notice to the 
opposite party or their counsel.”’ 

There never has been a question made as to the propriety 
of receiving affidavits in the Circuit Court as to value, for 
the purpose of ascertaining the right to appeal, where, from 
the nature of the case, this was not clear from the record. 
The question has arisen in the Supreme Court for the pur- 
pose of sustaining the jurisdiction ; and the right to file the 
affidavits there has been always recognized, except where 
they were offered too late, or where an attempt was made 
to enhance the value stated in the pleadings or proceedings 
of the court below, in order to give jurisdiction. 


Dean Richmond v. City of Milwaukee, 21 How. 391. 


Where the demand is not for money and the nature of 
the action does not require the value of the thing demanded 
to be stated, the value is allowed to be given in evidence in 
either court. 


Ex parte Bradstreet, 7 Pet. 634; 
Grant v. McKee, 1 Pet. 248. 


It has sometimes been shown by appraisement, by order 
of court. 


U.S. v. Union, 4 Cranch, 416. 
Or, by an admission by the partiés as to the value. 
Olwin v. Alexander, 6 Pet. 143. 


We may further refer to State rel. Balt. & O. Tel. Co. 
v. Bell Telephone Co., reported in Federal Reporter for May 
26, 1885, vol. 23, p. 539. There, as appears from the report 
of the case, the application was by the relator, a telegraph 
company, to compel a telephone company to permit tel- 
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ehonic communications between it and the relator. The 
judges of the Circuit. Court of the United States were 
divided and a certificate of division waz asked, to facilitate 
appeal, and avoid all question as to amount involved ; but 
both the judges (Brewer and Treat) held this unnecessary, 
on the ground that an affidavit as to values, to be made in 
the Circuit Court, would settle that. Treat, J., said: **An 
affidavit will settle that. * * * That has been settled 
repeatedly. In looking for something else I have found 
repeated decisions on that point; but there is no dispute as 
to the practice. Aun affidavit as to values will be suffi- 
cient. * * * All you can do is to make an affidavit, 
and let it go with the papers, stating the amount involved 
is over $5,000. It involved your system. I suppose you 
can state that conscientiously.’’ 

So, in the case at bar, the question involved is the good 
will of our business, which is of immense value; the pecu- 
niary loss to plaintiffs involved in the judicial sanction of 
the use of the device which we claim to be an infringement, 
being very much in excess of $5,000, the sum fixed by law 
as entitling us to an appeal. 

PAUL BAKEWELL, 
Solicitor for Complainant. 
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] Proceedings of the circuit court of the United States for the 
district of Kentucky, at a regular term, begun and held at 
Louisville, on Monday, February 16th, 1885. 


Present: Hon. John W. Barr, judge of the United States for the 
district of Kentucky. 


Caption. 


M. L. Bunpy, Receiver of the Hot Springs National Bank, of Hot 
Springs, Arkansas, Complainant, 
vs. 
WiitraAM M. Cocker, AMANDA M. Cocker, JAMES FLANNIGAN, SUE 
FLANNIGAN, Defendants. 


se it remembered that heretofore, to wit, on the 4th day of Febru- 
ary, 1885, came the complainant, by Brown & Davie and T. B. Fair- 
leigh, his counsel, and filed his bill of complaint against the above- 
named defendants, which bill is as follows, to wit: 


2 Bill of Complaint. 


In the Cireuit Court of the United States for the District of Ken- 
tucky. In Chancery. 


Unirep STaTEs OF AMERICA, fa 
District of Kentucky, Ee 


To the judge of said court in chancery sitting: 

Martin L. Bundy, receiver of the Hot Springs National Bank, of 
Hot Springs, in the State of Arkansas, shows unto your honor that 
on the first day of March, 1884, the said Hot Springs National Bank 
was a corporate body created and existing for the purpose and en- 
gaged in the business of banking, and having its office of discount 
and deposit in the city of Hot Springs and State aforesaid. The said 
corporation was created and organized under the act of Congress of 
the United States entitled “An act to provide a national currency, 
secured by a pledge of United States bonds, and to provide for the 
circulation and redemption thereof,” and other acts in addition to or 
amendatory thereof, with a capital stock of fifty thousand dollars, 

divided into five hundred shares of one hundred dollars 
3 each at their par value. The said bank continued to exer- 

cise the various powers and privileges conferred upon and 
granted to it by the several acts of Congress, and carried on the busi- 
ness of banking in Hot Springs aforesaid until the 27th day of May, 
1884, when it closed its doors, and then and there suspended the 
business of banking, and has not resumed the same. 

The Comptroller of the Currency, Henry W. Cannon, having be- 
come fully satisfied by an examination of. its affairs that said bank 
was insolvent and unable to pay its just debts and liabilities, on the 
2d day of June, 1884, duly appointed your orator receiver thereof, 
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who, having accepted the office, shortly thereafter entered upon the 
duties which devolved upon him, and took possession of the books, 
records, and assets of every description, the property of said bank, 
and since that time has been continuously engaged in the discharge 
thereof. The said Comptroller of the Currency afterwards, to wit, on 
the 25th day of July, A. D. 1884, at the city of Washington, 
4 in the District of Columbia, in order to pay and satisfy the 
debts and liabilities aforesaid due and owing by said bank, 
and in the exercise of the powers vested in him by the laws of the 
United States, did find and determine from evidence which to bim 
was satisfactory that it was necessary to enforce the individual lia- 
bility of the shareholders jn said bank to the amount of fifty per 
centum of the par value of the capital stock in said association, and 
did make an order and requisition on the stockholders and each and 
every one of them equally and rateably as the shares were held and 
owned ,by them respectively at the time said bank suspended and 
ceased to do business, and then: and thereby the said comptroller 
did empower and direct your orator as such receiver to take the 
necessary legal proceedings to enforce said assessment against the 
shareholders in said bank and each and every one of them. 

And your orator would further state that on the 27th day of May, 
A. D. 1884, when said bank suspended and ceased to do business, 
Amanda M. Cocke, wife of William M. Cocke (both of whom 
are made defendants hereto), was the owner of one hundred 
shares of the capitol stock thereof, of the par value of ten 
thousand dollars, and the same still stands in her name on the 
books of the said association, on which the equal and rateable assess- 
ment and requisition made by the comptroller as aforesaid is five 
thousand dollars, with interest thereon from the said 25th day of 
July, 1884; that said defendant, Amanda, is possessed of property 
in her own right amply sufficient to pay said assessment, but utterly 
refuses to do so. 

And your orator would further state that in like manner, on the 
said 27th day of May, Sue Flanagan, wife of James Flanagan (both 
of whom are also made defendants hereto), was the owner, and there 
is still standing in her name on the books of the association twelve 
shares of the capital stock thereof, of the par value of twelve hundred 
dollars,on which the equal and ratable assessment so ordered by the 
Comptroller of the Currency is six hundred dollars, with interest 

from the said 25th day of July, 1884, which sum she neglects 
6 und refuses to pay, though possessed of ample property in her 

own right, out of which the same could be paid. All the de- 
fendants named herein are citizens of the State of Kentucky and 
subject to the jurisdiction of this court, and there are no other de- 
linquent shareholders who are citizens or residents of Kentucky, or 
within the jurisdiction of this court, and for that reason your orator 
proceeds against the defendants named alone. 

In consideration whereof, and for as much as your orator is with- 
out adequate remedy in the premises at common law, will your 
orator require that said defendants, and each of them, make full, 
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true, direct, and perfect answers to all and singular the matters 
hereinbefore stated and charged as fully as though specially inter- 
rogated, and on the final hearing will your honor grant that an ac- 
count be taken of the shares of stock held by each of said defend- 
ants respectively at the date of suspension aforesaid and the assess- 
ment and requisition made by the Comptroller of the Cur- 
7 rency thereon, that an order and decree be made for the pay- 
ment thereof out of the separate property held by the said 
defendants, Amanda and Sue, in their own right as each may be 
found indebted, with the interest which may have accrued thereon, 
and grant the further and additional relief to which your orator 
may be entitled, and he, as in duty bound, will ever pray, &c. 
MARTIN L. BUNDY, 
Receiver of the Hot Springs National Bank. 


MELLETT AND BUNDY, 
Complainant’s Solicitors. 
BROWN & DAVIE, 
T. B. FAIRLEIGH, 
Of Counsel. 


STATE OF INDIANA, 
County of Henry, 


Martin L. Bundy, the above-named receiver, having first been 
duly sworn, says he has read the foregoing bill by him signed and 
is familiar with the contents thereof, and the same is true in sub- 
stance and matter of fact. 


MARTIN L. BUNDY, 


Sworn to and subscribed before the undersigned, a notary public, 
this 29th day of October, 1854. 
[SEAL. | JOHN M. MORRIS, 
Notary Public. 


8 And at a term of our said court held for its February term, 

1885, to wit, on Wednesday, February 25th, 1885, came the 
defendant-, William M. Cocke and Amanda Cocke, by counsel, and 
filed their demurrer to the bill of complaint herein. 

The complainant, by leave of the court, amends his bill of com- 
plaint herein by striking out the names of James Flannagan and 
Sue Flannagan, his wife, as defendants, without prejudice to com- 
plainant’s right to bring another suit against them or either of them. 

lt is thefore ordered and adjudged that the defendants, James 
Flannagan and Sue Flannagan, do recover of the complainant their 
costs herein expended and incurred, and they may have execution 
therefor. 


The demurrer of Wm. M. Cocke and wife above referred to is as 
follows, to wit: 


4 M. L. BUNDY, RECEIVER, &¢C., VS. WILLIAM M. COCKE. 
Demurrer of Oocke & Wife. 
Circuit Court of the United States, District of Kentucky. 


The joint and several demurrers of William M. Cocke and 

7) Amanda Cocke, his wife, to the bill of complaint of William 

L. Bundy, receiver of the Hot Springs National Bank, of 

Hot Springs, Arkansas, complainant, exhibited against these de- 
fendants and others. 


These defendants, by protestation, not confessing all or any of the 
matters and things in the complainant’s bill of complaint contained 
to be true in such manner and form as the same are therein set forth 
and alleged, do demur thereto, and for cause of demurrer show : 

1. That the complainant hath not, by his said bill, made or stated 
such a case as entitles him ina court of equity to any discovery 
from these defendants, or to any relief against them as to the mat- 
ters contained in the said bill orany of said matters. 

2. That it appears by the said bill that the same is exhibited 
against these defendants and the several other persons therein 
named as defendants thereto for distinct matters and causes, in sev- 

eral whereof, as appears by the said bill, these defendants are 
10 not in any manner interested or concerned, and that said bill 
is altogether multifarious. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill, these defendants do demur thereto, and humbly 
pray the judgment of this honorable court whether they should be 
compelled to make any further or other answer to the said bill, and 
pray to be hence dismissed, with their costs and charges in this be- 
1alf most wrongfully sustained. 

b. F. BUCKNER, 


Solicitor for Defendants. 
STATE OF Kentucky, County of Clark: 


William M. Cocke, of full age, being duly sworn according to law, 
saith that the foregoing demurrer is not interposed for delay, but in 
good faith, for the causes therein set forth. 

Feb’y 24th, 1885. 

WM. M. COCKE. 


Subscribed & sworn to before me this 24th day of Feb- 
11 ruary, A. D. 1885. Witness my hand & notarial seal the day 
above written. 
J. W. POYNTER, 
Notary Public. 


I certify that I have perused the complainant’s bill in the above- 
stated cause and that the above demurrer is well founded in point 


of law. 
B. F. BUCKNER, Counsel. 


And on another day of said term of our said court, to wit, on 
Puesday, July 7th, 1885, came the complainant by Brown, Hum- 
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phrey & Davie, his counsel; came alse the defendants by B. F. 
Buckner, their counsel. 


Death of Def’t, A. M. Cocke, sug. & Bill of Rev. Filed & App’nee to Bill 
Ent’'d & Dem’r to Bill Filed. 


The complainant, by counsel, suggested to the court the death of 
the defendant, Amanda M. Cocke, and filed his.bill of revivor herein. 
Thereupon the defendant, William M. Cocke, by said counsel, 
entered his appearance to said bill of revivor. 
The defendant, William M. Cocke, by said counsel, filed 
12 his demurrer to said bill of revivor herein, and by consent of 
parties, by their counsel, the verification to said demurrer is 
hereby waived. 
The bill of revivor above referred to is as follows, to wit: 


Bill of Revivor. 


In the Cireuit Court of the United States for the 6th Cireuit & Dis- 
trict of Kentucky, at Louisville. 


M. L. Bunpy, Receiver for the Hot Springs National Bank, of Hot 
Springs, Arkansas, Complainant, 
v8. 
Wms. M. Cocke and AmManpba M. Cocke, Defendants. 


To the honorable the judges of the circuit court of the United States 
in and for the 6th cireuit and district of Kentucky, in chancery 
sitting, at Louisville, Ky. : 

Humbly complaining, showeth unto your honors, your orator, M. 
L. Bundy, receiver of the Hot Springs National Bank, at Hot Springs, 

in the State of Arkansas, that heretofore, to wit, on the 4th 

13 day of February, 1885, your orator filed in this honorable 

court a certain bill of complaint, to which bill of complaint 

there were made defendants the following-named persons: Wm. M. 

Cocke, Amanda M. Cocke, James Flanagan, and Sue Flanagan. 

In and by said bill of complaint your orator did set forth and 
show unto your honors that, on the Ist day of March, 1884, the said 
Hot Springs National Bank was a corporate body created and exist- 
ing for the purpose of and engaged in the business of banking, and 
Laving its office of discount and deposit in the city of Hot Springs, 
in the State of Arkansas; and that the said corporation was created 
and organized under the act of Congress entitled “An act to provide 
a national currency secured by pledge of U. S. bonds, and to provide 
for the circulation and redemption thereof,” and other acts in addi- 
tion thereto or amendatory thereof, with a capital stock of $50,000, 

divided into 500 shares of $100 each at their par value; and 

14 that the said bank continued to exercise the various powers 

and privileges conferred upon it and granted to it by the sev- 
eral acts of Congress, and carried on the Dusiness of banking in Hot 

Springs aforesaid until the 27th day of May, 1884, when it closed its 

doors and then and there suspended the business of banking, and 
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has not resumed the same; and that the Comptroller of the Cur- 
rency, one Henry W. Cannon, having been fully satisfied, oY an ex- 
amination of its affairs, that the said bank was insolvent and unable 
to pay its just debts and liabilities, did, on the 2d day of June, 1884, 
duly appoint your orator as receiver thereof, and that your orator, 
having accepted the office, shortly after did enter upon the duties 
which devolved upon him, and took possession of the books and 
records and assets of every description, the property of said bank ; 
and that since said time your orator has been continuously engaged 
in the discharge of said office of receiver; and that the said 
15 Comptroller of the Currency afterwards, to wit, on the 25th 
July, A. D. 1884, at the city of Washington, in the District 
of Columbia, in order to pay and satisfy the debts and liabilities 
aforesaid due and owing by said bank, and in the exercise of the 
powers vested in him by the laws of the United States, find and 
determine, from evidence which to him was satisfactory, that it was 
necessary to enforce the individual liability of the shareholders in 
said bank to the amount of 50 per centum of the par value of the 
capital stock in said association, and did make an order and requi- 
sition on the stockholders, and each and every one of them, equally 
and ratably as the shares were held and owned by them respectively 
at the time said bank suspended and ceased to do business, and then 
and thereby the said comptroller did empower and direct your ora- 
tor, as such receiver, to take the necessary legal proceedings to en- 
force said assessments against the shareholders in said bank and 
each and every one of thei. 
16 And further, in the said bill of complaint, your orator did 
show and state that on the 27th May, A. D. 1884, when the 
said bank suspended and ceased to do business, Amanda M. Cocke, 
wife of Wm. M. Cocke, both of whom were made defendants to said 
bill of complaint, was the owner of 100 shares of capital stock of the 
ar value of $10,000, and the same still stands in her name on the 
00ks of the association, on which the equal and ratable assessment 
and requisition made by the comptroller as aforesaid is $5,000, with 
interest thereon from said July, 1884. 

And further, that said Amanda M. Cocke was and is possessed of 
property in her own right amply sufficient to pay said assessment, 
but utterly refuses to do so. 

And further, in said bill of complaint, your orator did state that 
in like manner on said 27th day of May, 1884, Sue Flanagan, wife 
of James Flanagan, both of whom were also made defendants to 

said original bill of complaint, was the owner, and there was 
17 then still standing in her rame on the books of the associa- 

tion 12 shares of the capital stock thereof [of] the par value of 
$1,200, on which the ratable and equal assessment so ordered by the 
Comptroller of the Currency is $600, with interest from the said 25th 
July, 1884, which sum she neglects and refuses to pay, though 
possessed of ample property in her own right out of which the 
same could be paid. 

And further your orator in said original bill did state and show 
that all the defendants therein named were and are citizens of the 
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State of Kentuky, and subject to the jurisdiction of this honorable 
court, and that there are and were no other delinquent share- 
holders who are or were citizens or residents of Kentucky, or in the 
jurisdiction of this court, and for that reason your orator did pro- 
ceed against the defendants named alone. 

And in and by said original bill of complaint your ora- 
18 tor did further state he was without adequate remedy in the 

premises at common law, and did pray and request of your 
honors that the said defendants and each of them should make full, 
true, direct, and perfect answers to all and singular the matters in the 
said bill of complaint stated and charged as fully as though specifi- 
‘ally interrogated, and that on the final hearing your honors would 
grant that an account should be taken of the shares of stock held 
by each of said defendants at the date of suspension aforesaid and 
the assessment and requisition made by the Comptroller of the Cur- 
rency thereon, and that an order and decree should be made for the 
payment thereof out of the separate property held by the defend- 
ants, Amanda Cocke and Sue Flanagan, in their own right, as each 
might be found indebted, with the interest which may have accrued 

thereon, and for such other and additional relief as your ora- 
19 tor might be found entitled to have in the premises. 

And your orator further states that thereafter, to wit, on 
the 25th day of February, 1885, in this honorable court came the 
defendants to said original bill, namely, Wm. M. Cocke and. Amanda 
M. Cocke, his wife, and filed their joint and several demurrer to said 
original bill of complaint; likewise, on said 25th February, 1885, 
came defendants James Flanagan and Sue Flanagan, his wife, and 
filed their joint and several demurrer to the said original bill of com- 
plaint, and your orator states that, the said demurrers being heard, 
it was upon the hearing of the same held and adjudged by the court 
that the said original bill of complaint was multifarious in that it 
joined the defendants Cocke and wife and the defendants Flanagan 
and wife, and the said demurrer to the bill aforesaid was sustained 

on the ground of multifariousness and improper joindure of 

20 parties. And thereupon leave was granted by the court to 
your orator to amend his said original bill of complaint by 
dismissing said original bill of complaint as against the defendants, 
James Flanagan and Sue Flanagan, without prejudice to his right to 
bring another and different and separate action as and for the said 
cause of action against the said defendants James Flanagan and Sue 
Flanagan, and your orator, in pursuance of said leave so given, did 
dismiss said bill of complaint so far as it was brought against the 
defendants James Flanagan and Sue Flanagan without prejudice to 
his bringing another action against the said defendants so dismissed. 
And afterwards, on the — day of March, 1885, your orator states 
that the defendant Amanda M. Cocke departed this life domiciled 
and resident in the county of Clark and State of Kentucky 

21 and being a citizen of the State of Kentucky. And said 
Amanda M. Cocke was legally empowered to make, execute, 

and publish her last will and testament, and did, prior to her 
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death, make, execute, and publish, in due form of law, her last will 
and testament, dated as of the 6th day of November, 1554. 

In and by her said last will and testament the said defendant, 
Amanda M. Cocke, did give and bequeath to her niece, Fannie B. 
Grigsby, a certain diamond ting and other jewelry, silver plate, and 
china; and, by the second item, the said Amanda M. Cocke did 
give and bequeath to her husband, who is the defendant, Wm. M. 
Cocke, all of the estate of her, the said Amanda M. Cocke, both real 
and personal, of every description, after the payment of her debts, 
and after the full settlement of her estate, and did express as her 
wish and direction that her said husband, the defendant, Wm. M. 
Cocke, should give to her niece, Fannie Bb. Grigsby, whatever he 

might consider as one-fourth (}) of the net value of all the 
22 testator’s estate, to be invested in real estate, stocks, or bonds, 

with provision that she could use the interest or any part 
thereof, said fund to be for her exclusive benefit, and not subject to 
the will or control of any husband she might marry, and with full 
power in her, the said Fannie, to dispose of the same by will to 
such of her brothers and sisters as she might desire, should she die 
without issue; and, by the 3rd clause of said will, the said Amanda 
M. Cocke did direct and request that her said husband, the defend- 
ant, Wm. M. Cocke, should, out of the said testator’s estate, give to 
Emily B. Grigsby and Lewis Grigsby another one-fouth (}) part of 
the net value of said testator’s estate, to be equally divided between 
them, and to be paid them upon the death of their mother, provided 
that they should be at that time twenty-one years of age and have 

living issue, or should either of them die before attaining 
23 their majority, and without leaving issue, then their estate so 

given to go to the survivor of them, and should both die be- 
fore attaining their majority, and without living issue, then the 
estate so given to go to the children of said testator’s brother, John 
b. Grigsby, except Fannie B. Grigsby, for whom the testator had 
before, in the said will, provided. 

And further did desire and direct that the estate given in the said 
érd clause should be placed in the hands of a guardian to be ap- 
pointed by the county court of Clark county, Kentucky, to use the 
interest alone on the same solely and exclusively for their education. 

And in and by the 4th clause of said will the said testator, 
Amanda M. Cocke, did appoint her husband, Wm. M. Cocke, sold 
executor of her said last will and testament, and did direct that no bond 

should be required of him for the faithful execution of the 
24 trust soimposed. And your orator states that the said last 

will and testament of Amanda M. Cocke was afterwards duly 
proved according to law in and before the county court of the county 
of Clark and State of Kentucky, and was admitted to record and re- 
corded in said county and in the proper office thereof. 

And afterwards, on the 23d day of March, 1885, the defendant 
Wm. M. Cocke, husband aforesaid of Amanda M. Cocke, and defend- 
ant hereto, and the same person named in said will as the executor 
thereof, did appear in the county court, and in and for the county of 
Clark and State of Kentucky, and did accept the terms of said will 
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and the provisions therein named, and did take upon himself the 
execution thereof and the office of executor as therein given him, 
and took the oath prescribed by law, and entered into and acknowl- 
edged himself bound unto the Commonwealth of Kentucky in a bond 
conditioned according to law. 
25 And your orator states that the defendant, Wm. M. Cocke, 
is the legatee and devisee of the entire estate of Amanda M. 
Cocke, now deceased, who was the same Amanda M. Cocke named, 
a defendant to the original bill herein, subject only to the trusts and 
provisions hereinbefore mentioned; and that the defendant, Wm. 
M. Cocke, is the sole executor of the last will and testament of the 
said Amanda M. Cocke, being the same Amanda who is named as 
defendant to the original bill herein. 

Your orator states that by the death of said Amanda M. Cocke 
the said original bill of complaint was and is abated as against her, 
and your orator is advised and charges the fact to be that he is en- 
titled to have the same proceedings revived against the said Wm. 
Cocke as devisee and legatee of Amanda M. Cocke, deceased, and as 

sole executor of the last will and testament of the said 
26 Amanda M. Cocke. deceased, and to have the same so re- 
vived in the same plight and condition in which the same were 


‘rat the time of the death of the said Amanda M. Cocke. To the 


end, therefore, that the said suit and the proceedings therein may 
stand revived against the said Wm. M. Cocke as devisee and legatee 
of Amanda M. Cocke and as sole executor of Amanda M. Cocke, 
deceased, and be in the same plight and condition as the same were 
at the time of such abatement, or that the defendant,Wm. M. Cocke, 
may show good cause to the contrary, and that the defendant, Wm. 
M. Cocke, may answer the said original bill, and that your orator 
may have the benefit of said suit, and of all the proceedings therein, 
and that your orator have relief against the defendant, Wm. M. 
Cocke, out of and as to any and all assets by him received or held 
as legatee or devisee of Amanda M. Cocke, or as executor of the last 
will of Amanda M. Cocke, deceased : 
27 May it please your honor-, the premises considered, to grant 
unto your orator the writ of subpcena to issue out of the office 
and under the seal of this honorable court, and to be directed to the 
said Wm. M. Cocke, thereby commanding him at a certain day and 
under a certain pain and penalty to be therein limited, personally 
to appear and be before your honors in this honorable court, and 
then and there to answer the premises and show cause if he can why 
the said suit and proceedings therein had should not stand and be 
revived against him, and be in the same plight and condition as 
the same were at the time of the abatement thereof, and further to 
stand to and abide such order and decree in the premises as to your 
honors shall seem meet. 
And your orator will ever pray, &c. 


Respectfully, BROWN & DAVIE, Counsel. 


2—602 
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28 The demurrer of Wm. M. Cocke to the bill of revivor filed 
herein is as follows, to wit: 


Demurrer of Cocke to Bill of Revivor. 
Circuit Court of the United States, District of Kentucky. 


The demurrer of Wm. M. Cocke, executor of the last will and testa- 
ment of Amanda M. Cocke, dec’d, to the bill of revivor of Martin 
L. Bundy, receiver of the Hot Springs National Bank of Arkansas, 
complainant, against this defendant. 


This defendant, by protestation, not confessing all or any of the 
matters and things in the complainant’s bill of revivor contained to 
be true in such manner and form as the same are therein set forth 
and. alleged, does demur thereto, and for cause of demurrer shows: 

1. That the complainant hath not in and by his bill of revivor 
made or stated such a case as entitles him in any court of equity 

to any discovery from this defendant, or to any relief against 
29 him as to the matters and things contained in the said bill 
of revivor or of any such matters. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in said Lill of revivor, this defendant does demur thereto, & 
humbly prays the judgment of this honorable court whether he 
should be compelled to make any further or other answer to said 
bill, & prays to be hence dismissed with his costs and charges in this 
behalf most unjustly & wrongfully sustained. 

B. F. BUCKNER, 
Solicitor for Def't, 
STATE OF Ky., County of Clark: 


William M. Cocke, being sworn, says that the foregoing demurrer 
is not interposed for delay, but in good faith for the cause therein set 
forth. 


Subscribed & sworn to by Wm. M. Cocke before me. 


30 I certify that I have perused the complainant’s bill of re- 
vivor in the above-stated case and that the above demurrer 


is well founded in point of law. 
Bb. F. BUCKNER, Counsel. 


And on another day of said term of our said court, to wit, on 
Wednesday, July 15th, 1885, came the parties by their counsel. 


Heard on Demurrer. 


This cause coming on to be heard upon the demurrers to the bill of 
complaint and bill of revivor, and having been argued by counsel, 
and the court not being advised thereof, takes time. 

And on another day of said term of our said court, to wit, on 
Tuesday, July 28th, 1885, came the parties by their counsel. 
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The court being now fully advised of the demurrers of defendant 
to the bill of complaint herein, the court files a written opinion 
herein. 


Opinion Filed. 


ol It is therefor, decreed and ordered that said demurrers be, 
and the same are hereby, sustained, to which the complain- 
ant, by his counsel, excepts. 


Demur’s Sust’d & Comp’t Excepts & Leave to Amd. 


It is decreed and ordered that the complainant do have until the 
7th day of September, 1885, within which to amend his bill herein. 


The written opinion of the court filed herein is as follows, to wit: 
Opinion. 
Bunpy, Receiver, vs. Cocke & Wife. 


The assessments against stockholders in national banks by the 
comptroller is a fixed sum per centum, but, for the reasons given In 
Kennedy vs. Gibson, 8 Wall, courts of equity have jurisdiction when 
the assessment is less than the whole amount of the possible liability. 

This case, which is reaffirmed in U.S. vs. Knox, 102 U.S. R., p. 

426, settles the question of jurisdiction. 
32 The complainant’s only allegation in regard to the liability 

of Mrs. Cocke, the married woman, is this, viz: “And your 
orator would further state that on the said 27th day of May, A. D. 
1884, when said bank suspended and ceased to do business, Amanda 
M. Cocke, wife of Wm. M. Cocke (both of whom are made defend- 
ants hereto), was the owner of one hundred shares of the capital 
stock thereof, of the = value of $1,000.00, and the same still stands 
in her name on the books of said association, on which the equal and 
ratable assessments and requisition made by the comptroller as afore- 
said is five thousand dollars, with interest thereon from the said 25th 
day of July, 1884; that said defendant Amanda is possessed of prop- 
erty in her own right amply sufficient te pay said assessment, but 
wholly refuses to do so.” 

This allegation seems to assume that the mere ownership of this 

stock, although she is a married woman, is sufficient to make 
33 her property liable for the assessment of fifty per centum made 

by the comptroller on the stockholders of the Hot Springs 
Nat'l Bank. 

Section 5133 of the Revised Statutes provides that associations for 
the carrying on of the business of banking may be formed “ by any 
number of natural persons, not less in any case than five.” And 
section 5151 provided that “the shareholders of every national 
banking association shall be held individually responsible equally 
and ratably, and not one for another, for all contracts, debts, and 
engagements of such association to the extent of the amount of their 
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stock therein at the par value thereof in addition to the amount in- 
vested in such shares.” 

I do not think that by the use of the words “ natural persons” in 
the first-mentioned section Congress intended to authorize every 
natural person without regard to their capacity to contract to form 

a banking association. The language excludes corporations 
34 which are artificial persons, but does not include natural per- 

sons entirely incapable of creating a liability upon themselves 
or upon property. Neither do I think that the individual respon- 
sibility of stockholders, mentioned in section 5151, is dependent 
upon their capacity to contract at the time of the assessment. 

This is a liability which arises from the relation of stockholders 
and the assessment may be made against him or her, although at 
the time the stockholder may not have the capacity to contract ; 
but, as the liability to asssessment by the comptroller arises from 
the relation of stockholders, there must have existed at the time he 
or she became a stockholder a capacity to become liable therefor. 

I am inclined to the opinion that it may not only be the capacity 
to become individually responsible, but the right and authority to 
charge property will be sufficient. 

If the transferee of the stock has not the legal capacity to become 

responsible personally, or make property responsible, this 
30 liability to assessment would likely remain in the transferrer. 

Again, there might be instances when the acts of a wife in 
regard to such stocks might make her husband responsible, but I 
need not consider this question now. 

The bill is therefore defective, and the demurrer will be sustained, 
with costs. 

Complainant may amend, if he desires, by the Sept. rules. 


And on another day of said term of our said court, to wit, on 
Tuesday, August 4th, 1885, came the parties, by their counsel. 


Bill Dismissed & Judg’t for Costs, & Appeal Prayed & Granted. 


The complainant declining to amend his bill of complaint herein, 
it is therefore decreed and ordered that the complainant’s bill of com- 
plaint be, and the same is hereby, dismissed, and that the defendants 
recover of the complainants their costs herein expended. 


Appeal Prayed. 


Thereupon the complainant, by counsel, upon the request of 

36 the Comptroller of the Currency, prays an appeal from the 

above decree to the Supreme Court of the United States, 
which is granted. 


37 District OF KENTUCKY, 88: 


I, Samuel B. Crail, clerk of the circuit court of the United States 
for the district aforesaid, at Louisville, do hereby certify that the 
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foregoing thirty-six pages contain a true and complete transcript of 
the record of the proceedings had in the court in the case mentioned 
in the caption hereof. 
Witness my hand and the seal of said court this 10th day of Sep- 
tember, 1885. 
[Seal 6th Circuit Court, Ky. Dis., U. 5. of America. ] 


SAM’L B. CRAIL, Clerk. 
Fee for transcript, $11.15. 


Endorsed on cover: Kentucky C.C. U.S. No.602. M.L. Bundy, 
receiver of the Hot Springs National Bank, of Hot Springs, Arkan- 
sas, appellant, vs. William M. Cocke. Filed September 21, 1885. 


In the Supreme Gonrt of the Mnited States 


OcToBER TERM, 1886. 


M. L. Bunpy, RECEIVER, &c., 
appellant, 
vs. 
WiuuiamM M. Cocke. 


No. 602. 


DS I aon Ch A a — 


In the Supreme Court of the United States. 


OcToBER TERM, 1886. 


M. L. Bunpy, RECEIVER, &c., 
appellant, -No. 602. 
va, 
WriiuiAmM M. Cocke. 


Comes the Attorney-General of the United States and 
presents a copy of a letter, and of its enclosure, from the 
Secretary of the Treasury, showing the importance of this 
case and the necessity of an early decision therein, and he 
makes such correspondence a part of this motion, and 
moves the court to advance said cause on the docket and 
assign it for argument and submission at an early day. 


A. H. GARLAND, 
Attorney-General. 


TREASURY DEPARTMENT, 
December 7, 1886. 
The honorable the ATTORNEY-GENERAL : 
Str: I have the honor to inclose herewith copy of let- 
ter dated 4th instant, from the Acting Comptroller of the 
10293 
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Currency, setting forth the importance of having the case 
of Bundy, receiver, vs. Cocke, No. 602 of the Supreme 
Court docket, advanced. This is the second communica- 
tion from the Comptroller on this subject, and I have no 
doubt that the early settlement of the question involved 
is of great importance to his office and to the public gen- 
erally. 
I will thank you, therefore, to take the necessary action 
to have the cause advanced for argument in said court. 
Respectfuily, yours, 
C. 8S. FAIRCHILD, 
Acting Secretary. 


TREASURY DEPARTMENT, 
OFFICE OF COMPTROLLER OF THE CURRENCY, 
Washington, December 4, 1886. 


Hon. DANIEL MANNING, 
Secretary of the Treasury. 


Sir: I have the honor to inclose herewith an original 
letter dated the 3d instant, written by the honorable At- 
torney-General, and handed to me by Mr. A. L. Bundy, 
receiver of the Hot Springs National Bank, of Hot 
Springs, Ark., insolvent. 

The case of Bundy, receiver, v. Cocke, referred to, is on 
appeal in the Supreme Court of the United States, and 
the point involved in the case is as to whether a “ feme 
covert ” holding stock in a national bank can be made to 
pay the assessment to which the law subjects all holders 
of national-bank stock. 

I may say that the settlement of this question is of great 
importance and is not covered by adecision of the Supreme 
‘Court, while the decisions in lower courts are conflicting. 
There is a similar case now pending in the Supreme Court, 
the decision of which will depend upon the decision of the 
ease now under consideration. In view of the fact that 
there are so many married women becoming stockholders 
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in national banks, it is a matter of great importance to 
me to have the question of their liability under the pro- 
visions of section 5151 of the Revised Statutes of the 
United States speedily determined. 

The matter is therefore submitted to you for such action 
as mav be deemed proper. 


Very respectfully, 
V. P. SNYDER, 


Deputy and Acting Comptroller. 


-, 


| 
' 
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Supreme Court of the United States. 


OCTOBER TER, 1887. 


avo. S01 


M. L. BUNDY, Receiver of the Hot Springs 
National Bank, - - - - - - - - - Appellant, 


VERSUS 


WILLIAM M. COCKE, - - - - - - - - Defendant. 


APPEAL FROM CIRCUIT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF KENTUCKY. 


BROWN, HUMPHREY & DAVIE, 


Attorneys for Appellant. 


JOHN FP. MORTON & CO., PRINTERS, LOUISVILLE. 


Supreme Court of the United States. 


OCTOBER TERM, 1887. 


Sprines NatTionaAL Bank, or Hor 
Sprinas, ARKANSAS, . . . . Appellant, | 


} 


M. L. Bunny, Recerver or tue Hor 


VERSUS } No. 301. 


WiuiiaAM M. Cocke, . . . . . Appellee. 


THE QueEsTION INVOLVED. 


The question upon which this appeal is founded may be 
briefly stated thus: 

Can a married woman who has acquired stock in a 
national bank, and has been registered as a stockholder, 
be held to contribution under the personal-liability clause of 
the national banking law; the insolveucy of the bank hav- 
ing been properly ascertained and declared by the Comp- 
troller of the Currency ? 

Or, does her coverture, existing at the time of her acquir- 
ing such stock, relieve her from the statutory personal lia- 
bility in respect of that stock, declared by section 5151 of 
the Revised Statutes of the United States ? 


Tue Facts. 


This case went off on demurrers, and there is no contro- 


versy as to the facts. 
The Hot Springs National Bank, duly authorized under 
the national banking law, suspended business in May, 1884. 
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The Comptroller of the Currency, after an examination of 
its affuirs, declared it insolvent, and appointed the appellant 
Receiver. He accepted and qualified as such. The Comp- 
troller, proceeding as the statute requires, ascertained that, 
in order to pay the bank’s indebtedness, it would be necessary 
to assess the stockholders at the rate of fifty per cent on the 
par value of their respective holdings, under the personal 
liability declared by section 5151 of the Revised Statutes of 
the United States. 

An assessment was accordingly made, and the Receiver 
directed to collect it. Among the registered stockholders 
was Mrs. Amanda M. Cocke, wife of the present appellee, 


and the original defendant to this action. When she bought 


the stock she was covert, and it was transferred directly into 
her name. 

She possessed ample property in her own right to make 
good the five-thousand-dollar assessment and interest, in 
respect of her stock, but refused the demand made by the 
Receiver. The Receiver, under the direction of the Comp- 
troller of the Currency, thereupon instituted this suit by a 
bill in equity, filed in the Circuit Court of the United States 
for the District of Kentucky. 

The original bill was framed to include as defendants all 
the stockholders who were citizens of Kentucky, and, on 
that ground, was demurred to as the demurrer avers. (See 
printed Record, page 4, second ground of demurrer.) 

The court sustained this objection, and the appellant 
amended the bill by striking out all of the defendants, saving 
Mrs. Cocke and her husband, the present appellee. 

At a later date the death of Mrs. Cocke was suggested ot 
record, and a bill of revivor filed, to which her husband, the 
present appellee, appeared, and demurred for want of equity. 
Argument having been heard, the circuit court sustained 
the demurrers to the original bill and the bill of revivor. 
The appellant declined to amend, and the bill was dismissed. 

The pleadings in the case set forth the holding of the 
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stock by Mrs. Cocke; the registry of it in her name; the 
action taken by the Comptroller in ascertaining and declar- 
ing the insolvency of the bank; the making of the assess- 
ment upon the stockholders, and in appointing and instruct- 
ing the Receiver. The possession by Mrs. Cocke of prop- 
erty of her own ample tu meet the assessment was averred. 
The bill of revivor set forth the death of Mrs. Cocke pending 
the suit; her power to make a will; the provisions of the will 
made by her; its probate; the appointment and qualification 
of her husband as sole executor ; his designation as residuary 
legatee; his assent to the will; his receipt of assets as sole 
legatee, and also as executor in excess of the assessment. 

The prayer of the original bill was for a decree enforcing 
payment of the assessment, with interest, “out of her sepa- 
. rate property held” by Mrs. Cocke “in her own right.” 
The bill of revivor songht that the appellee, W. M. Cocke, 
should answer the original bill, and that appellant might 
have relief against him, “out of and as to any and all assets 
by him received and held as legatee or devisee of Amanda 
M. Cocke, or as executor of the last will of Amanda M. 
Cocke, deceased.” 

The circuit court delivered a written opinion concerning 
the critical question of liability. It was announced as the 
view of the court that the liability of Mrs. Cocke, upon the 
assessment made by the Comptroller, and interest thereon, 
depended upon her capacity at the time of acquiring the 
stock to contract for the liability; consequently her coverture 
at the time of becoming a stockholder, inasmuch as it dis- 
abled her from contracting, protected her from liability to 
contribution in respect of her stock. 

That this is the reasoning, and indeed almost the lan- 
guage of the court will be seen by reference to the opinion, 
(See printed Record, page 12.) 

It will thus appear that the question presented by this ap- 
peal for the consideration of the court is, as already indicated, 
“Does the disability of coverture protect a female stock- 
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holder in a national bank from personal liability to contri- 
bute in respect of her stock to repair the insolvency of the 
bank ?” 

We shall endeavor to show that the rule of liability is not 
varied in the case of a married woman from the general pro- 
vision of the statute. 


Points AND AUTHORITIES. 


For the appellant, Receiver of the insolvent bank, we 
contend : 

1. That the action, being for a pro rata contribution, was 
properly by bill in equity under the authority of Kennedy v. 
Gibson, 8 Wallace. And that to such a bill all the stock- 
holders within the jurisdiction were proper parties defendant. 
(U. 8. v. Knox, 102 U. 8. 423.) 

2. That there is no rule of law forbidding feme covert to 
- become a stockholder in a national bank, or to have bank 
stock transferred into her own name. In the absence of a 
prohibitory statute such a holding is admissible. (See De- 
Gex, Fisher & Jones, 543, Luard’s case; Law Reports, 7 
Equity, 16, Butler v. Cumpston; Law Reports, 3d Equity, 
781, Matthewson’s case; 17 Mass., 59, Stanwood v. Stanwood; 
17 Maine, 29, Winslow v. Crocker; 5 Foster, New Hamp- 
shire, 340, Wells v. Tyler.) 

3. That the national bank act expressly authorizes “ any 
number of natural persons” to organize and subscribe for 
stock in a national bauk (Revised Statutes of the U. S., 
section 5133), and that a feme covert may consequently be- 
come a stockholder. 

4. It is a historical fact that the national banking law was 
in many particulars, and especially in the feature of the stock- 
holder’s personal liability, modeled upon the banking law 
of the State of New York, and the incorporation into the 
United States act of the New York provision for personal 
liability carried with it by fair construction the interpretation 
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at that time given by the Appellate Court of New York to 
the New York statute of personal liability. 

5. That personal liability to contribute in case of the in- 
solvency of the bank consequently attaches to a feme covert 
equally with other stockholders. 

6. And that this resultg as well from the words of the 
statute which, in express terms, apply to all registered stock- 
holders (see Revised Statutes of the United States, section 
5151) as from all the cases, notably that of the Reciprocity 
Bank, 22 N. Y., page 1; Irons v. Manufacturers National 
Bank of Chicago, 17 Fed. R. 315, 316. 

7. That the liability of a feme covert manifestly attaches to 
her estate in the hands of her executor and residuary legatee. 


THe ARGUMENT. 


It was much insisted in the circuit court that this pro- 
ceeding by bill in equity was untenable, and that an action 
at law for debt was the proper course for the Receiver to 
pursue. 

It seems a sufficient answer to any such contention to note 
that the claim made by the Receiver, being for less than the 
par value of the stock, comes directly within the decision in 
Kennedy v. Gibson, 8 Wallace, 505. 

Had the claim been for the full par value the suit must, 
under that authority, have been brought at law. And that 
all the stockholders within the Federal district were properly 
joined in the Receiver’s equitable action seems beyond ques- 
tion, if effect is to be given to the precedent of U.S. v. Knox, 
102 U.S. 4238. 

The appellant, having severed the defendants in compli- 
ance with the ruling of the Federal court on the demurrer 
for multifariousness, makes here no question as to the pro- 
priety of joinder of defendants. 

From the opinion of the circuit court it will be seen the 
case went off on the question of liability in contribution of 
a feme covert stockholder. 
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By the appellee’s counsel it was earnestly contended that 
a feme covert could not, because of her coverture, contract at 
all or own any personal property, and that under the aucient 
common law, still in force as was argued, she could not held 
bank stock, and that bank stock, if she acquired it, became 
instantly the property of her hysband. The chief modern — 
authority relied on by appellee’s counsel in the argument 
below was Luard’s case, 1 De Gex, Fisher & Jones, 5438. 

We apprehend, however, that a careful consideration of 
that authority will be made decidedly for the appellant, and 
willshow not only that a feme covert can be a stockholder, but 
that her liability to contribute to repair the insolvency of the 
corporation may be enforced against her estate. 

The facts set out in the report of Luard’s case show that 
the feme covert was a registered stockholder; that a clause 
in the deed of settlement (which answers in England to a 
charter) provided that all stockholders should be liable for 
assessments to make good the debts of the corporation in 
excess of its assets, and there was no prohibition either in the 
deed of settlement or in the Company’s Act of Parliament 
prohibitory of a married woman becoming a stockholder. 
(See 1 De Gex, Fisher & Jones, 546.) 

The case was very ably argued in behalf of the feme co- 
vert by Sir Hugh Cairns, who contended that the disability 
of coverture protected his client from all liability connected 
with her contract or subscription. His contention, however, 
was unavailing. Lord Justice Turner, treating the contract 
as a statutory one, refused to give effect to the plea of cover- 
ture, and directed the general as well as the separate estate 
of the feme covert to be held liable to the assessment in con- 
tribution. (See 1 De Gex, Fisher & Jones, 548.) 

A similar question came before Vice-Chancellor Malins, in 
Butler v. Cumpston, in Law Reports, 7th Equity, 16. 

It there appeared that a feme covert had subscribed for 
eleven shares of the capital stock of the corporatien. She 
was sued for a pro rata contribution to repair the insolvency 
of the corporation. 
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It was urged in her behalf, that being covert at the time 
of the subscription her disability protected her from the 
binding effect of that contract, and from all lability incident 
thereto. 

But the Vice-Chancellor held, there being nothing in the 
company’s act to exclude a feme covert from becoming a 
shareholder, she could become such; and being such must 
bear the liability incident to holding stock. He therefore 
directed the enforcement of the contribution against her. 
(See Law Reports, 7-Equity, 21 Batler v, Cumpston.) 

Another apposite English case is that of Mrs. Matthew- 
son. (Law Reports, 3d Equity, 781.) In that case Vice- 
Chancellor Kindersley placed a married woman on the list 
of contributors to make good a deficit of the corporation as- 
sets. It was held by him that, there being nothing prohibi- 
tory in the corporation deed of settlement or charter, a mar- 
ried woman could become a stockholder in her own right so 
as to bind her separate estate, and that, having been a stock- 
holder, her estate was properly subject to contribution to 
make good the deficit of corporation assets. (See Law Re- 
ports, 3 Equity, 781, Matthewson’s case.) 

It is to be observed as to these English cases, that in none 
of them is there any reliance upon an express power to con- 
tract given to the feme covert. On the contrary, her right 
to own stock is assumed from the absence of any prohibition 
as well as from the general terms in which the right to sab- 
scribe is given to all persons, and from this right to own 
stock is deduced the correlative liability to assessment. 

In the absence of an enabling statute it has been fre- 
quently held in the United States, that a feme covert may 
acquire and hold bank stock. Aside from the husband’s 
right to reduce to possession, and so transfer the ownership 
to himself, stock registered in a feme covert’s name has been 
uniformily secured to her. 

Thus, in Massachusetts, Chief Justice Parker sustained a 
feme covert’s title against the executor of her husband, hold- 
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ing that the husband’s failure to reduce to possession and his 
suffering the bank stock to stand in his wife’s name fully en- 
titled her to it. (Stanwood v. Stanwood, 17 Mass. 59.) 

In Maine the same ruling has been followed. (See Wins- 
low v. Crocker, 17 Maine, 29.) 

Also in New Hampshire the court held, that although 
there was no permissive statute under which she could ac- 
quire and hold it, there was nothing abborrent to the law or 
to justice in a married woman’s acquiring bank stock. (See 
Wells v. Tyler, 5 Foster, N. H. 340.) 

Similar rulings have frequently been made in Rhode 
Island and other States. 

The application of these precedents to the present case is 
easier because of the national bank act. That statute pro- 
vides in its Ist section (Revised Statutes of the U. S. sec- 
tion 5183) that banking associations may be formed by 
‘“‘any number of natural persons not less than five.” Cer- 
tainly no prohibition can be inferred from such language 
further than to exclude subscriptions to stock by corporate 
bodies. Again, it is provided in another section that such 
natural persons * shall set out in articles the number of shares 
held by them, together with their respective names and 
places of residence.” (Revised Statutes, section 5134.) 

The transfer of stock is provided for by still another sec- 
tion (Revised Statutes of the U. 8., section 5139), by which 
it is enacted that “every person” becoming a shareholder by 
transfer shall, in the proportion to the stock so acquired, 
“succeed to all the rights and liabilities of the prior holder.” 
(Revised Statutes of the U. S., section 5139.) And by a 
further provision it is enacted that “shareholders of every 
national banking association shall be held individually re- 
sponsible, equally and ratably; and not one for another, for 
all contracts, debts, and engagements of such association to 
the extent of the amount of their stock therein at the par 
value thereof, in addition to the amount invested in such 
shares.” (Revised Statutes of the U.S., section 5151.) 
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The phraseology of the national banking law therefore 
seems, as we contend, to fully warrant the application of the 
authorities already referred to. 

And we submit that on the face of the statute, a feme 
covert being within every intendment of law and rule of con- 
struction a natural person, is entitled to become a stock- 
holder, and being so entitled the conclusion can not be 
escaped that she shares with her co-stockholders the per- 
sonal liability incident to the disaster that attended the bank. 

The history of the national bank act is well known, and 
we submit that it can be referred to as part of the publie 
history of the country, in fact, as one of the most important 
incidents in the financial management of the affairs of the 
government. | 

The perfection shown by this act, in all its parts and de- 
tails, at its very first launching into public service, was 
esteemed one of the most marvelous feats of finance and 
statesmanship. There has never been in the history of 
finance a more successful stroke than was the national bank 
act and the establishment of public credit thereon. But no 
genius, however great, does every thing unassisted by others, 
nor did Mr. Chase in drafting the national banking law. Mr. 
Chase drew the national bank act very largely from the New 
York banking act, availing himself of that admirable model 
because it was the outcome of many years’ experience and 

judicious legislation, as also judicial interpretation had in 
the principal commercial ceuter of the country. 

The received construction of the New York banking law 
was evidently in the mind of Mr. Chase at the time he drew the 
national bank act, and must form a powerful argument for 
subsequent interpretation of the national banking law. The 
national banking law went into effect on the 3d of June, 
1868. 

lt had, of course, been under consideration and in progress 
of preparation for a year or more, and it had been under de- 
bate in Congress for some time. It had been matured with 
2 
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great care, and we may indulge the presumption that Mr. 


.Chase possibly commenced his deliberations on it in 1862. 


At that time there was fresh before the country, and more 
particularly fresh in the minds of those engaged in large 
financial enterprises, the decision, recently rendered in the 
highest court of judicature in the State of New York, inter- 
preting the most important clause of the New York bank- 
ing law; in fact, interpreting the clause which is incorporated 
into the national bank act. It is not an unwarrantable con- 
clusion that this decision, which was in the matter of the Reci- 
procity Bank, and reported in 22d New York Reports, page 
1, was regarded as settling the effect of the phraseology of 
the individual-liability feature. It was rendered early in 
1861, at the close of the October term of 1560. 

By reference to the report in that case, the court will find 
not only quite an extensive history of the progress of the 
banking law in the State of New York, but also a great deal 
of learning on the subject of the invasion of charter and 
right of legislative control. What concerns us, however, in 
the case at bar, is the attitude of certain female defendants 
who appeared in the record. 

The law of New York, as has been observed, enforces per- 
sonal liability in words similar to and, we believe, identical 
with the words incorporated into the national bank act. 

Suit was brought to enforce this liability for the purpose 
of raising money wherewith to supply a deficit caused by the 
failure of the Reciprocity Bank. Two, at least, of the de- 
fendants to the bill were females. One of them was Mrs. 
Lansing, a feme covert. She had, while unmarried, become 
the owner of some shares of stock, and after her marriage 
the stock still stood in her name, and she had received divi- 
dends thereon. Another lady, Mrs. Danu, was a feme covert 
who appeared to be the holder of some two hundred and sixty- 
three shares of stock standing in her name up to the day 
before the bank suspended. It is not in so many words 
stated in the report that Mrs. Dann purchased her stock 
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during coverture, but, from the fact that Mrs, Lansing is 
carefully stated to have purchased hers while single, it may 
well be inferred that the latter fact would not have been held 
back as to Mrs. Dann had such fact existed. 

The question was whether those two married women 
should be compelled to contribute along with the other stock- 
holders to make good the deficit of the bank assets. The 
New York court perfectly recognized the right of the hus- 
bands to reduce to possession, if they have chosen to do so, 
the shares of stock which stood in their wives’ names; but 
Mrs. Lansing’s husband never attempted to reduce to pos- 
session, and Mrs. Dann’s husband only did it the day before 
the bank suspended, and in fraud of the creditors of the 
bank, himself being irresponsible. The New York court, in 
the case referred to, deals with the question fully as to the 
liability of these married women. The following quotation 
may be permitted from the opinion : 


“Tt is insisted that she (that is Mrs. Lansing) is not liable 
to be assessed in respect of this stock to pay the creditors of 
the bank. The question may not be entirely free from doubt, 
but our conclnsion is that the assessment upon her was law- 
fully made. The rule of the common law was that choses 
in action, including shares of stock, by reason of their re- 
‘semblance to that description of property owned by a woman 
at the time of her marriage continued to be her propert 
after marriage until reduced to possession by her ai ss 
The statute of 1848, for the protection of the rights of mar- 
ried women, it seems did not and could not constitutionally 
tuke from the husband this right of reducing to possession 
where the right became vested by the marriage prior to the 
passage of the act. (Westervelt v. Gregg, 2 Kernan, 202.) 
But Mr. Lansing never exercised the right in respect of the 
shares in question. They remained therefore her property 
after marriage as before. She continued,a stockholder, and 
as such was liable to assessment by the terms of the statute 
under which these proceedings were had. The legislature, if it 
had thougbt proper to do so, might have made an exception 
in favor of married women, but no such exception was made. 
It is said Mrs. Lansing, being under the disabilities of cover- 
ture, could not make a transfer of her shares, and so avoid 
this liability, if she had wished to do so. This is a circum- 
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stance which might have been properly addressed to the leg- 
islative discretion, if indeed the legislature had any discre- 
tion under the injunction of the constitution, but it does not 
authorize the courts to allow an exception where neither the 
constitution nor the law has declared any. It is also said 
that femes covert are not liable to suits and judgments at com- 
mon law; and in general this is true. It is also true that the 
apportionment of liability among stockholders of banks, 
when duly confirmed, becomes a judgment against each 
stockholder, to be enforced by execution as in other cases. 
But it was competent for the legislature to depart from the 
rules and analogies of the common law and make married 
women and their estates liable in this proceeding as other 
shareholders in banks are made liable. ‘This, it seems to us, 
has been done, and it seems to us proper to add that we see 
no reason why it ought not to be done in order to effectuate 
the policy on which the constitution and statute are founded. 
It might go far to defeat that policy if married women could 
take and hold stock without liability to creditors.” 

“ Mrs. Dann was also a married woman, and she was as- 
sessed in respect of 263 shares of stock, which stood in her 
name until the day before the bank suspended payment. It 
appears very clearly that she had separate ee Bh derived 
from the estate of her father, which was vested in trustees. 
That property was surrendered to her by the trustees after 
the statutes of 1848 and 1849 concerning the rights of married 
women were passed, and from that time it was managed by 
her husband. Some portion of the fund was invested by him 

in those shares of stock. It also appears that the day before 
the failure of the bank she transferred the shares to her hus- 
band. This transfer seems to have been without any consid- 
eration, and the referee found it was made with the attempt 
to evade the liability of Mrs. Dann as a stockholder to the 
creditors of the institution. We think, therefore, that she 
was properly included in the assessment.” (See 22 New York 
Reports, 15, 16.) 


The conclusion arrived at by the New York court was 
that these married women should be placed on the list of 
contributors and compelled to contribute pro rata with other 
stockholders, and a peremptory order to that effect was sent 
down to the Supreme Court with directions to give judgment 
in accordance with the conclusion reached. 

Now this decision of the New York Court of Appeals 
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was the last judicial interpretation of the personal-liability 
clause of the banking law of New York that had been ren- 
dered prior to the incorporation of that clause by Mr. Chase 
in the national bank act. Public opinion had become fixed 
upon this point by Jadge Comstock’s opinion in 22d New 
York. The financial opinion of the country was settled by 
that adjudication. It would seem reasonable, therefore, and 
more than probable, that these facts conspired to induce Mr. 
Chase to incorporate the personal-liability clause as so ex- 
pounded into his draft of the national statute. 

Our argument, therefore, is, that under the authority of 
contemporaneous judicial exposition a feme covert, registered 
as a stockholder, comes under the statute liability incident 
to all stockholders. And it might here be remarked, in 
passing, that, in addition to the perfect right of married 
women to own stock in a bank, courts of equity have gone 
so far as to compel the registration of stock in a corporation 
in their name. 

It was even held in Queen v. Carnatick Railway Company, 
Law Reports 8, Queen’s Bench, 299, that mandamus will lie 
to compel the registry of shares in the name of a married 
woman. 

We are not aware that the national banking law has been 
formally construed as to the liability of a feme covert stock- 
holder in more than a single case. On the 26th of June, 
1883, the Supreme Court of the District of Columbia, in the 
case of Kayser v. Jane C. Hitz, rendered an opinion of which 
the following synopsis only is accessible to counsel: 


“Where a woman holding savings bank stock, acquired by 
deed or gift from her husband, agrees, with his consent, to 
convert the stock into national bank stock, although still hold- 
ing it subject to marital rights, she is liable to assessment as 
a stockholder and must pay such assessments from her own 
estate. If the transfer to her aud subsequent conversion 
were without her knowledge, it might be otherwise. The 
liability thus incurred by the holder of national bank stock 
is statutory and not by contract; being so, it attaches inci- 
dent to . . . the ownership of all those who are capable 
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of such ownership without reference to any supposed volun- 
tary assumption by contract express or implied. Therefore, 
when national bank stock is held by a feme covert, either 
in her own right or subject to marital rights of her husband, 
the liability to pay assessments affects her, and it is not nec- 
essary in an action to enforce collection of the assessment 
to join her husband, as would be necessary if it were a com- 
mon-law obligation or liability of the wife.” 


Officers of the Government, charged with the administra- 
tion and execution of the national bank act, have uniformly 
proceeded upon this construction. It is embodied by the 
Comptroller of the Currency in his report for 1884, on page 
xevili. 

Although the point of feme-covert liability in this regard 
has not been directly before this honorable court, we think 
that certain utterances of this court leave but little doubt as 
to what is the view of its members. 

Mr. Justice Matthews, in Richmond v. Irons, 121 U.S., 
page 48, uses language which seems to us quite to justify 
our.contention. In speaking of the personal-liability clause 
of the national bank act, he says, speaking for the unanimous 
court: 


‘Section 5151 imposes upon shareholders of every na- 
tional banking association an individual responsibility for 
all its contracts, debts, and engagements, and the terms in 
which the obligation is created are unconditional and un- 
qualified, except that the liability shall be equal and ratable 
among the shareholders.” (See 121 U. S., 48 at middle.) 


That case commenced in the Circuit Court of the United 
States at Chicago in the case of Irons v. Manufacturers Na- 
tional Bank of Chicago, 17 Fed. R. 308, and in deciding 
that case Judge Blodgett uses words which seem to uphold 
our contention: 


“The obvious intent and purpose of the national banking 
act was to make every stockholder liable to the extent of the 
amount of stock held by him at the par value thereof, in 
addition to the amount invested by him in such shares. This 
stockholder’s liability was one of the securities which these 
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institutions gave to those who might become their creditors, 
and 1 never doubted that if a case should come before the 
Supreme Court where the Comptroller had acquired no 
right, or exercised no right, if he acquired one, to appoint a 
receiver under the power delegated to him by law, and yet 
it was found necessary, in order to pay the debts, to resort to 
the stoekholder’s liability, that the court would say that the 
power to enforce such liability rested in a court of equity 
and could be enforced through the court. It seems to me so 
palpable that this stockholder’s liability was one of the se- 
curities to the public in dealing with the bank, that the court 
would have been astute if necessary to find means of enfore- 
ing such liability, whenever necessary for doing so exhibited 
itself; and I therefore never doubted that, even if the act of 
June, 1876, had not been passed, the creditors of a national 
bank could have reached the stockholders, when necessary, 
through the aid of a court of equity adapting itself by its 
flexible methods to all the necessities of the case. I can not 
believe that the court would have allowed the benefit of this 
liability of stockholders to be lost to creditors merely because 
Congress had not specifically directed how this liability was 
in all cases to be enforced.” (17 Fed. R. 312, 313.) 


In another case, growing out of the same bank failure, to 
wit, Irons v. Manufacturers Bank, 21 Fed. R., Judge Blodgett 
uses this language : 


“ Whoever became a shareholder assumed this liability as 
an element of his contract. He is declared individually re- 
sponsible for the liabilities of the bank to the extent of the 
amount of his stock at the par value thereof, and this re- 
sponsibility attaches as soon as the relation of shareholder is 
assumed and continues until the relation ceases. My view is 
that Congress intended to give to all persons dealing with 
the bank the guaranty or assurance of this shareholder’s lia- 
bility for the purpose of giving credit to banks organized 
under this law. The capital paid in shares might be lost or 
wasted by fraud or bad management, but this additional 
shareholder’s liability could not be wasted, but remains as a 
fund to be resorted to for the payment of the debts when 
other means of payment are exhausted, and it certainly 
would very much abridge the security if the liability of the 
shareholder is to cease with his death. It seems to me to be 
a liability which survives against the estate of the deceased 
shareholder to the same extent as if the shareholder had, at 
the time he subscribed to or acquired his stock, signed a 
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written agreement to pay an amount equal to the par value 

‘ of his stock on the debts or liabilities of the association 

when called upon by the receiver of the bank 'to do so, and 

such an agreement would undoubtedly survive against the 

—— of the shareholder’s estate.” (See 21 Fed. 
. 199.) 


In addition to all these considerations we venture to sug- 
gest that the bill of revivor presents a state of case that will 
hardly warrant the surviving husband in defeating the satis- 
faction of the liability clause out of the assets of his wife’s 

estate. Mrs. Cocke is dead. She has left her will. She had 
, authority by law to make a will. It was probated under the 
laws of the State of Kentucky. By it she has disposed of a 
valuable estate, first making some bequests and legacies, and 
then casting the residuary upon her husband as general lega- 
tee. She has made him executor, and directed that he qual- 
. ify as such without giving bond or security of any kind. He 
has consented to this will if his consent were necessary. He 
has proved the will in the county court and put it to record. 
He has accepted the office ot executor and qualified as such. 
He has taken the residuary estate. He holds in his hands as 
residuary legatee more than enough by far to satisfy the 
claims of the Receiver in this case. He holds in his hands 
as executor far more than is necessary for the purposes of 
this action. 
| We submit that he who permitted his wife to acquire 
_ bank stock, and counseled and advised her in its purchase, 
as we may gather from the argument of his counsel; who 
~ assented to if he did not suggest the registry of the steak 5 in 
_ her name, and never by word or deed intimated any dissent; 
who never took any steps toward the reduction to posses- 
“sion of the stock; comes with very bad grace as an objector 
“to the satisfaction of the liability clause of the statute out of 
‘that separate estate which was his wife’s. 
~~ She certainly had the right to contract. It has not been 
intimated on bebalf of appellee that there, is any inhibition 
“jn “Kentucky upon Mrs. Cocke becoming a stockholder in 
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a national batk, There is no statute affecting such a propo- 
sition. If, however, it be contended, as was suggested in 
the circuit cotitt, that the contract was an Arkansas contract 
because of the location of the bank at Hot Springs, in that 
State, then the appellee is confronted by statute which seems 
to meet the case. Th Digest of the Statutes of Arkansas, 
published by authority of the General Assembly of that State 
in 1874, contains the following provisions: 


“Sec. 4194. A married woman may bargain, sell, assign, 
and transfer her separate personal property: and carry on 
any trade or business, and perform any labor or services on 
her sole and separate account; and the earnings of any mar- 
ried woman from her trade, business, labor, or services, shall 
be her sole and separate property, and may be used or in- 
vested by her-in her own name, and she may alone be sued in 
the courts of this State on account of said property, busi- 
ness, or services.” (Digest Arkansas Statutes, chapter 93, 
page 756.) 


The argumentum ab inconvenienti might perhaps be applied 
in the consideration of this case. It is very easy to imagine 
a subscription to stock by men who afterwards might trans- 
fer that stock to their wives, reserving only ten shares each, 
the amount necessary to qualify them as directors. A case 
might thus arise (and if the original purpose were fraud and 
swindling, could easily arise) where all the stock but the 
small proportion of ten shares to each director might be held 
by femes covert. If the contention of the appellee is to pre- 
vail, then the personal-liability clause of the statute would 
be absolutely ineffectual in such a case, and we submit that 
it would be practically to defeat the statute, and to open the 
way by almost positive invitation to fraud by declaring such 
a thing possible. We do not perceive how full effect can be 
given to the national banking act and that full security pre- 
served to creditors of national banks which the law contem- 
plates, and which is the very foundation of the solidity of 
the system, without making the rule of personal liability in- 
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_exorable, and, as remarked by Justice Mathews, applicable 
without exception to each and every stockholder. 


We respectfully ask of the court a reversal of the decree 
of the circuit court dismissing the bill. 


JOHN MASON BROWN. 
Asx. P. Humpurey, 
George M. Daviz, 
Of Counsel. 
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Supplemental Brief for Appellant. 


The briefs in this cause were prepared for a former 
term of this court, as will appear from the changes in 
the docket numbers on the Transcript of the Record. 

The current of decision has furnished authorities 
which did not then exist, and to which, by way of sup- 
plemental brief, we beg leave to refer. 

19 Blatchford, 359, Hobart vy. Johnson, decided by Mr. 
Justice Blatchford in the Circuit Court of the United 
States for the Southern District of New York, distinctly 
holds that a feme-covert stockholder in a National Bank 
is liable as any other stockholder. 


“She will not be allowed to claim and enjoy, as 
regards the bank and creditors and her co-stock- 
holders, the benefit of her position as a share- 
holder, and then repudiate the statutory obligation 
attached to it.” 


19 Blatchford, 362. 
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The learned Justice cites In support of this conclusion 
vases already brought to the court’s attention in our 
brief, viz., Mrs. Matthewman’s Case, L. R., 3 Equity Cases, 
781,and The Reciprocity Bank Case, 22 New York. 

The same decision is announced by Judge Wheeler in 
Circuit Court United States for Vermont. 

Witters v. Sowles, 35 Fed. Rep., 64 


And the Supreme Court of Rhode Island, in Sayles, 
&c., v. Bates, &c., decided in 1886, and found in 5 Atlantic 
Reporter, 497, lays down the same law as governing stock 
liability in cases of State banks. 

It is insisted with much earnestness, by counsel for 
appellee in his brief, that this action is not maintainable 
in equity. 

Upon this point there is no statutory direction, and 
the profession have naturally been guided by decision 
and precedent as far as such existed. 

In Kennedy v. Gibson, 8 Wall., 498, Mr. Justice Swayne 
draws a distinction as to the circumstances which will 
require equitable or common-law proceedings against 
the stockholder : 

“Phe limit of their | the stockholders’ | hability 
is the par of the stock held by each one. Where 
the whole amount is sought to be recovered the pro- 
ceeding must be at law. Where less is required the 
proceeding may be in equity.” 

8 Wall., p. 505. 


In 102 U.S, United States \v. Knox, the case, as stated 
by Mr. Justice Swayne, shows that— 
“The comptroller assessed each shareholder 


seventy per cent. upon the par value of each share 
of his stock, and ordered the receiver to collect 


the assessment. ‘This the receiver proceeded to 
do by filing a bill in equity in the Cireuit Court 
of the United States for the District of Louisiana 
against all the shareholders. Thereafter he ob- 
tained a decree against all the defendants sev- 
erally who were within the jurisdiction of the 
court for the amount due from each one according 
to the assessment, and the cause was thereupon 
continued to await any further assessment the 
comptroller might deem it proper to make.” 

See 102 U.S, page 423, U.S. v. Knox. 


This court thus sanctioned the mode so adopted, and 
the bill in the case at bar was framed in accordance with 
practice thus authoritatively endorsed. 

The cases in 19 Blatchford, 362, decided by Mr. Justice 
Blatchford, and in /7 Federal Reporter, 508, Price v. Abbott 
decided by Mr. Justice Gray, were each instances where 
the comptroller assessed the full 100 per cent. of stock 
liability, and of course were at law. 

We submit that the reason of the rule, as we deduce 
it to be, that the suit for full 100 per cent. must be at 
law, and when for a less percentage may (or rather 
should) be in equity, is this: That there remains with 
the comptroller full power to levy one OFf More Assess- 
ments from time to time as the necessities of the particular 
case may indicate, and in this lies the propriety of keep- 
ing the gase open for equitable adjustments of the con- 
tributions, for, as stated by Mr. Justice Swayne, the 
assessment, though correctly computed, may not practi- 
cally yield the needed funds, and some of the assessed 
stockholders may prove wholly insolvent or partially 
unable to respond. In that event another and further 
equitable apportionment (within the limit of the par 
value) is needed. But where the first assessment is for 
the full par value the power of assessment is then ex- 
hausted, and there is nothing in the way of further con- 
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tribution permitted by the law. Such a state of fact 
presents a determined and invariable limit, and the 
action must consequently be at law. | 
JoHN Mason Brown, 
For Appellant. 
Avex. P. HUMPHREY, 


GORGE M. Davis, 
Of Counsel. 
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VERSUS 


Witiram M. Cocke, - - - - - - - =- = = Appellee. 


STATEMENT OF THE CASE. 


This appeal is from a decree of the Cireuit Court of the 
United States for the District of Kentucky, dismissing a bill 
in equity brought by M. L. Bundy, Receiver of the Hot 
Springs National Bank, of Hot Springs, Arkansas. The bill 
was brought originally against William M. Cock> and 
Amanda M. Cocke his wife, and James Flanagan and Susan 
Flanagan his wife, and a demurrer having been filed by 
Cocke and wife on the double ground of maultifariousness 
and want of equity, the bill was, on motion of complainant, 
amended by striking out the defendants Flanagan and wife 
without prejudice to his right to bring any future action 
against them. 

The bill thus amended was a bill against Cocke and wife 
to enforce the alleged liability of Mrs. Cocke, arising under 
the National Banking Act, for the amount of an assessment 
against her as one of the registered shareholders of the bank 
for fifty per centum of the par value of one hundred shares 
of stock. 

The bill, concisely stated, alleged the organization of the 
bank under the authority of the acts of Congress on that sub- 
ject, that it suspended on the 27th of May, 1884, and had not 


resumed, that the Comptroller of the Currency, satisfied of 


9 


the insolvency of the bank, appointed the complainant re- 
ceiver thereof; that, in exercise of the powers invested in him 
by act of Congress, the comptroller found and determined 
that it was necessary to enforce the individual liability of the 


shareholders in said bank to the amount of fifty per centum of 


the par value of the stock in said association; that on the 
25th of July, 1884, he made “an order and requisition on the 
stockholders, and each and every one of them,” and directed 
the complainant as receiver to enforce such assessment by 
legal proceedings against such shareholders; that Amanda 
M. Cocke, the wife of William, was the owner of one huon- 
dred shares of stock standing in her name on the books of 
the association, and “ that said Amanda is possessed of prop- 
erty in her own right amply sufficient to pay said assessment, 
but atferly refuses to do so.” 

The prayer of the bill in addition to the formal parts 
thereof was, “that an order and decree be made for the 
payment thereof (7. e. of the assessment of the comptroller) 
out of the separate property held by the said Amanda in 
their (her) own right,” and for interest thereon from the 
25th of July, 1884. 

To the bill thus amended a demurrer was filed by Cocke 
and wife, but before the hearing thereof Mrs Cocke died. 
A bill of revivor was filed against William: M. Cocke, the sur- 
viving husband, which, after a formal recitation of the steps 
taken on the original bill, set out that Amanda M. Cocke 
died in March, 1885 ; that she was legally empowered to make 
a last will and testament; that she executed and published such 
a will on the 6th day of November, 1884, which had been 
duly probated, by the terms of which she appointed her 
husband her executor and bequeathed all her estate to him, 
with directions to him to give to each of two classes of devi- 
sees named in the will one fourth of the net value thereof. 
The prayer was in the usual form for revivor against William 
M. Cocke, “ as devisee and legatee of said Amanda M. Cocke, 
and as sole executor of her last will,’ and for relief against 
him, “ out of and as to all assets by him received.” 


+. 


A demurrer was filed to the bill of revivor, and on final 
hearing the demurrers both to it and to the original bill were 
sustained, and, the complainant declining to amend, the bill 


was dismissed. 


Potnts RELIED ON BY APPELLEE. 


1. The action in this case being for a specific and conclu- 
sively ascertained amount, and against a single stockholder, 
and having no other aim than the enforcement of the alleged 
personal liability of the defendant’s testatrix for that deter- 
minate sum, should have been at law and not in equity. 

2. The defendant’s testatrix, being a married woman, was 
not competent to assume by contract the status of a share- 
holder, which must exist as a condition precedent to the per- 
sonal liability sought to be enroreed., 

8. Even if Mrs. Cocke had the capacity to subscribe for 
shares of stock, and even if an action could be maintained in 
equity to enforce that liability, this bill is fatally defective. 


ARGUMENT. 


I contend that this action should have been brought 
at law, and that a court of equity had no jurisdiction. 

It is supposed that this point is decided adversely to my 
views by the cases of Gibson v. Kennedy, 8 Wallace, 505, and 
United States v. Knox, 102 United States, 423. And such 
was the opinion of the learned judge below. I do not under- 
stand those cases to establish this point. 

Before examining them, | premise that this is an action to 
enforce a liability which, if it exists at all, was created by 
statute, and which, when liquidated by the mandate of the 
comptroller, became certain and definite in amount and en- 
tirely incontrovertible in that regard; that it is a several dis- 
tinct personal liability, and on the facts of this case entirely 
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unconnected with the liability of any other shareholder, and 
in nowise the subject of any apportionment of the burden 
by way of contribution between the defendant and other 
contributories. Whenever a pecuniary benefit is given by 
statute to an individual, he may sue for it in debt (Comyns 
Digest: Debt—A 9); or, as said by Lord Holt, in Anon. 6, 
Mod, 27: 


“If money be devised out of land, surely the devisee may 
have debt against the owner of the land for the money upon 
the statutes (82 Hen, 8 C. Ll. of Wills); for wherever a stat- 
ute enacts any thing, or prohibits any thing for the ad- 
vantage of any person, that person shall have remedy to 
recover the advantage given him, or to have satisfaction for 
the injury done him contrary to law by the same statute; for 
it would be a fine thing to make a law by which one has a 
right, but no remedy except in equity.’ (See 1 Chitty PI., 
125, and cases in notes k, |, m, Perkins’ edition; Braith- 
waite v. Skinner, 5 M. & W. 327.) 


Unless therefore some reason to the contrary exists, either 
us shown by statute or the adjudications on the subject, it is 
difficult to imagine why an action at law, instead of a bill in 
equity, should not have been brought to enforce the defend- 
aut’s personal liability. for a determinate and unchangeable 
sum, unconnected with the liability of any other person, and 
unaffected by the liability or non-liability, solvency or insolv- 
ency of other shareholders, and as to which no question either 
of contribution by or with others has been raised. It seems 
as plainly a case for an action at law as may well be imagined. 

Let us examine the two cases referred to: Kennedy v. 
Gibson is the case of a bill in equity brought by the receiver 
of an insolvent national bank, in the district in which it was 
located, against the shareholders to enforce their personal 
liability. The bill averred that the receiver had ascertained 
that the assets and credits of the bank were insufficient to 
pay its debts and liabilities, and that it would be necessary to 
the complete administration of the trust imposed on him 
that recourse should be had to the personal liability imposed 
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on the stockholders; that 2,000 shares had been issued of $100 
each, and that it would be necessary to collect from them 
$200,000 to make good the deficiency in the means to meet 
the balance of the indebtedness of the bank which would re- 
main after the application of all the available assets to the 
discharge of its liabilities, 

The prayer of the bill was that an account be taken, and 
that each defendant ‘‘decreed to pay to the receiver his pro 
rata share of the indebtedness of the bank which may remain 


> No assessment 


after applying to the liabilities all its effects.’ 
by the comptroller was averred. 

It will be observed that this was an attempt by the receiver 
to bring the stockholders into a court of equity where the de- 
ficiency of assets to pay liabilities would be ascertained, and 
then to cause the shareholders to raise such a sum by a pro 
rata contribution as would be sufficient to meet the deficit, 
and it was alleged that the full amount of the whole stock 
of the bank wouid be required for that purpose. 

The court said: 


“The liability of the stockholders is several not joint. 
The limit of their liability is the par of the stock held.by 
each one. Where the whole amount is sought to be recovered 
the proceeding must be at law. Where less is required the pro- 
ceeding MAY be in equity, and in such ease an interlocutory decree 
may be taken for CONTRIBUTION, and the case may stand over for the 
further action of the court, if such action should subsequently 
prove to be necessary, until the full amount of the liability is 
exhausted. It would be attended with injurious consequences 
to forbid actions against the stockholders until the precise 
amount necessary to be collected shall be formally ascertained. 
This would greatly protract the final settlement, ete.” 


It is of course to be understood that these remarks of the 
court were intended to be applicable only to similar cases. 

W hat is the ground of the distinction taken between ac- 
tions for the recovery of the whole amount of the sum for 
which a shareholder may be made liable, and those brought 
to recover a smaller sum? Clearly, the ruling that actions 
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ut law must be brought in the first class of cases is founded on 
the fact that the sum to be recovered is definite and deter- 
minate, and that nothing else is to be done besides recovering 
the money—that no otker relief is prayed—that no ascertain- 
ments of debts or liabilities is necessary, and that the inter- 
position of the extraordinary powers of the chancellor is in- 
appropriate. And why, in cases where less than the whole 
amount of the ultimate liability is claimed, “ may” (for that 
is the language of the court) the action be in equity? These 
words must be understood, if the rule announced is founded 
on any distinguishable principle, to apply to cases similar in 
facts, and in which similar relief was sought. They evidently 
refer to cases in which, as in that under consideration, a set- 
tlement or winding up of the affairs of the bank by “ an ac- 
count”’ of debts and liabilities was prayed for, a pro rata con- 
tribution between. the stockholders, to the extent of their 
liability if necessary, to make up the deficit, and the interpo- 
sition of equitable jurisdiction to accomplish these results, 
unattainable in a legal foram. In other words, the rule an- 
nounced is that where, as in case of a demand for the full 
par value of the stock, the claim is for a definite, ascertained 
amount, and no account of assets or liabilities is asked, and 
no contribution among shareholders, or other relief than the 
recovery of a fixed sum of money is prayed for, the whole 
frame of the suit, as well as the nature of the relief sought 
being legal, the action must be at law; but that, if the aid of 
a court of equity is necessary to take an account of assets 
and liabilities, or to decree contribution among stockholders, 
or to settle finally the accounts between the bank and its cred- 
itors, or for any other purpose beyond the powers of a court 
of law, or if from the existing facts it would be necessary to 
make further assessments in order to pay all the debts, the 
receiver might proceed in equity, on a proper averment of facts, 
to collect a partial assessment, auxiliary to the enforcement 
of an additional liability, measured on the one hand by the 
extreme limit fixed by the statute, and on the other by the 
unascertained deficit in the assets of the bank. 


7 


But in this case there is no proceeding against any other 
shareholder than Mrs. Cocke, there is no account of assets 
and liabilities prayed for, there is no intimation that any 
greater sum than fifty per cent will be required to pay the 
debts of the defunct association; no prayer for ‘‘an inter- 
locutory decree for contribution, and that the case may stand 
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over for the further action of the court ” no invocation of 
the powers of a court of chancery, but simply an action of 
debt on a statute, to recover a definite sum ascertained and 
fixed in accordance with its terms by an officer of the United 
States, having sole and exclusive power to make such ascer- 


tainment. Such seems to have been the view of this court: 


“Section 5151 imposes upon the shareholders of every 
national banking association an individual responsibility for 
all its contracts, debts, and engagements; and the terms in 
which the obligation is created are unconditional and un- 
qualified, except that the liability shall be equal and ratable 
as among the shareholders ; as all the shareholders are bound 
in that way to all the creditors, any proceeding to enforce this 
liability must be such as from its nature would enable the court to 
ascertain for what the stockholders ought to be made liable, to whom, 
and in what proportion as respects each other. This can only be 
done by the methods and machinery of a court of equity. (Rich- 
mond v. Lrons, 121 U. 8. 48.)” 


Similar views prevailed in Stanton v. Wilkerson, 8 Ben. 
‘357, and Price v. Abbott, 17 Fed. Rep. 508. 

In Bailey v. Sawyer, 4 Dillon, 463, where the suit was for 
seventy-five per centum of the stock, a demurrer was filed on 
the ground, inter alia, that the action should have been in 
equity; but, being for a determinate sum fixed by the comp- 
troller, the court held that it was properly brought at law. 1 
contend therefore that ¢his action is not one which “ may” be 
brought in equity under the rule announced in Kennedy v 
Gibson, but that under the 723d section of the Revised Stat- 
utes of the United States, inasmuch as “a plain adequate 
and complete remedy ” existed at law, that forum should bave 
been sought. 


8 


Nor does the case of United States v. Knox, supra, de- 
clare any rule in conflict with the views I have presented, 
but on the contrary seems to be in accord with them. That 
was a mandamus to compel the comptroller, who had assessed 
the shareholders seventy per cent of their stock, to make an 
additional assessment of thirty per cent. 

The opinion of the court recites the first assessment, 
and that a bill was filed by the receiver in the cireuit court 
of the district where the bank was located “against all the 
shareholders” —that he had obtained a decree against all the 
defendants severally who were within the jurisdiction of 
the court for the amount due from each one according to the 
assessment, “and the cause was thereupon continued to await 
any further assessment the comptroller might deem it proper 
to make.” Presumptively the frame of the bill must have 
been such as to justify “an interlocutory decree for contri- 
bution” and the order continuing the case for a further ascer- 
tainment of liability. 

Nor does the fact that Mrs. Cocke was a married woman, 
nor the allegation of her ownership of property in her own 
right, nor the prayer for a decree for payment out of her 
separate property contribute any element sufficient to main- 
tain the equitable jurisdiction. This will be more fully con- 
sidered under another heading. At present it suffices to say, 
that by the original bill it was alleged that Mrs. Cocke owned 
“property in her own right sufficient to pay said assessment;”’ 
and in the bill of revivor it is alleged that William M. Cocke 
is the executor of the testatrix and sole devisee and legatee 
of her estate, subject to certain legacies, and the prayer is 
that “the said suit and proceedings therein may stand revived 
against the said William M. Cocke,” and that complainant 
“have relief against the said William M. Cocke out of and 
as to any and all assets by him received or held as legatee or 
devisee of Amanda M. Cocke, or as executor of the last will 
of Amanda M. Cocke.” It is therefore only still an action of 
debt against William M Cocke, in his double capacity of ex- 
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ecutor and devisee of his wife, to recover against him to the 
extent of assets unadministered and assets devised. This 
action is expressly allowed by the second section of the act 
of 1796 (1 Morehead & Brown’s, Dig. 742), which has been 
substantially re-adopted in the fifth and subsequent sections of 
article 1 of chapter 44 of the General Statutes of Kentucky. 
(See Chambers v. Davis, 17 B. M. 533.) 

I earnestly contend that it was never meant to be decided 
in Kennedy v. Gibson that the enforcement of the personal 
liability of a shareholder for a fixed and definite sum, ascer- 
tained by a statutory assessment unconnected with the ob- 
tention of any other relief, might be had by bill in chancery. 
On the contrary, as the assessment of the comptroller fixes 
irrevocably on each shareholder a personal liability which 
may be enforced in courts of exclusively legal jurisdiction, 
the ratio decidendi of that case prevents any appeal to equity on 
the facts presented here. 


Il 


The next point to which I call the attention of the court 
is, that Mrs. Cocke, being a citizen of Kentucky, and her civil 
status being entirely dependent upon the laws of this State, 
could not, while under the disability of coverture, make a 
valid contract of subscription, unless authorized to do so by 
the act of Congress providing for the organization of national 
banks, 

If Mrs. Cocke had not the capacity to subscribe for the 
stock standing in her name on the books of the bank, she did 
not incur the liability to assessment which resulted from 
being a shareholder. This clearly results from the language 
of section 5151 of the Revised Statutes: 


“The shareholders of ery national bank shall be held 
individually responsible equally and ratably, and not one for 
another, for all contracts, debts, and engagements of such 
association, to the extent of the amount of their stock therein 
at the par vaiue thereof, in addition to the amount invested 
therein, ete.” 

2 
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Unless a person sought to be charged is a“ shareholder” in 
legal contemplation, the imputed liability does not exist 
(Ness v. Angas, 3 Exch. 803), and in this case Mrs. Cocke’s 
liability depends wholly on her capacity to make the requi- 
site contract of subscription. 

The question of her power to contract depends on two 
sources of authority: 

A. The law of Kentucky. 

B. The act of Congress authorizing the formation of 
national banks. 

These will be considered seriatim : 


A. 


Under the law of Kentucky the incapacity of a married 
woman to contract is complete, except so far as she may be 
authorized by statute todo so. The incapacity extends to 
every species of contract executed or executory, unless it be 
within the terms of the legislative grant of power. Owens 
v. Snodgrass, 6 Dana, 230; Falmouth Bridge v. Tibbatts, 16 
B. M. 687; Bank of Louisville v. Gray, 8 Ky. Law Reporter, 
664, are examples of the extent to which the common-law 
disability of coverture has been carried in this State. 

Mrs. Cocke, as a resident citizen of Kentucky, derived all 
her contractual power from the authority conferred by the 
statutes of that State, so far at least as affects the liability of 
her property situated there, or her liability in any judicial 
forum executing its laws. I am not now discussing the ques- 
tion of a liability under the lex loci contractus upon obliga- 
tions executed and to be performed in another State, and 
which by the comity between the States might be executed 
in any State. That question is not raised by any allegation 
in the bill. 

On the averments of this bill the question presented is 
simply whether a married woman, a citizen of and dom- 
iciled in Kentucky, has authority to subscribe to the stock of 
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a private corporation. At common law her contractual dis- 
ability (with some exceptions not necessary to be referred to 
here) was complete, and that disability exists to-day, except 
so far as power is given by statute. The only power given to 
married women to contract is to be found in sections 19 and 
20 of chapter 24, Gen. Stat., 258, and section 2, article 11, 
chapter 52, Gen. Stat., 519: 


“19. Married women may convey any real or personal 
estate which they own, or in which they have an interest, 
legal or equitable, in possession, reversion, or remainder.” 

“20. The conveyance may be by the joint deed of hus- 
band and wife, or by separate instrument; but in the latter 
use the husband must first convey or have theretofore con- 
veyed. Section 21 of the same chapter provides that the 
deed of a married woman, ‘to be effectual,’ must be ac- 
knowledged and recorded in the mode therein provided.”’ 


Section 2, article 11, chapter 52, Gen. Stat., 519, provides 
as follows: 


‘* Such real estate or rent shall not be liable for any debt 
or responsibility of his (the husband) contracted before or 
after marriage, but shall be liable for her debts and respon- 
sibilities incurred before marriage, and for such contracted 
after marriage, the account of necessaries for herself or an 
member of her family, her husband ineluded, as shall be 
evidenced by writing signed by her.” 


As to stock in bank or other corporations, section 15, ar- 
ticle 4, chapter 52, Gen. Stat., 523, provides: 


“If any stock in any of the banks or other corporations 
of this State is taken for or transferred to any female, and it 
is expressed on the face of the certificate or transfer book of 
such stock that it is for the use of such female, no husband 
of hers shall take any interest in such stock or the dividends 
thereon ; at her death it shall pass to her heirs; but if an- 
married she may dispose of it, with the consent of her hus- 
band, or without such consent if so provided in the deed or 
will creating the trust. She may receive the dividends and 

ive acquittances therefor though married, but she shall not 
in any Way anticipate the same, nor shall any dividend be 
paid upon any order or power given by her before the same 
is declared.” 


12 

Section 16 of the same chapter authorizes married women 
and minors to make deposits and draw checks against the 
same. 

There is no provision of the statute law of Kentucky 
which authorizes a married woman to obtain by contract 
shares in any private corporation. Her rights in that respect 
are governed by the common law. She can ueither subscribe 
for them nor make a contract for their purchase from an 
original subscriber. As to stock in domestic corporations 
the statute above quoted defines the limit of her rights. 

There can, it seems to me, on principle be no clearer 
proposition, that a married woman can not by the rules of 
the common law become a member of a private corporation. 

Pugh and Sharman’s Case, L. R., 13 Eq. 566, may be 
considered on this point. In that case it appeared that Shar- 
man in the year 1866, being the owner of a large number of 
shares in the Hercules Insurance Company, applied for four 
hundred additional shares, and the directors refusing to allot 
him any more, caused his daughter, Mary Pugh, a married 
woman, to apply for the shares desired. The company was 
wound up, and the official liquidator applied to have Shar- 
man’s name placed on the list of contributories, and Mrs. 
Pugh applied to have her name removed therefrom. Malins, 
V.C., said: 


‘‘There is no doubt that if Mr. Sharman had taken the 
shares in the name of a trustee he would have been liable to 
pay indirectly, though not directly, to the company. He, 
however, choses to use the name of his daughter, who was as 
incapable of contracting as if she had been an infant, and 
who it is perfectly clear, could not have taken the shares. 

I must attribute to Mr. Sharman the knowledge that his 
daughter, being a married woman, was incapable of con- 
tracting. . . . It is perfectly clear, that if Mr. Sharman’s 
name had been on the register, and he had made a transfer 
into the name of his married daughter, such a transfer would 
have been wholly inoperative, and he would have remained 
a contributory notwithstanding the transfer. In my opinion 
there can be no difference between a fraudulent attempt to 
get rid of liability by a transfer of shares, and a fraudulent 
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attempt to obtain shares by taking them in a false or ficti- 
tious name. . . . I think, on general principles, that Mr. 
Sharman, by applying for shares in the fictitious name of his 
daughter, is as liable to take the shares as if he had taken 
them in his own name. [call Mrs. Pugh’s name fictitious, 
because Mr. Sharman knew perfectly well that she could not 
bind herself. If he had applied in the name of a person 
capable of contracting, the case would be different.” 


And in Phillips v. Covington Bridge, 2 Met. Ky. 225, 
which was an action on a subscription payable when $400,000, 
including that sued on, had been subscribed, the court said ; 


‘‘The jury were instructed by the court to exclude from 
their computation the stock of persons who were insolvent, 
or were infants, or married women, when the subscriptions were 
made, unless such subscriptions had been paid. The instrae- 
tions to the jury, which were given by the court below, were 
correct,” 


It will hardly be contended, I presume, that under the 
common law as administered in Kentucky, or that under any 
statute of that State, Mrs. Cocke had any power to contract 
by way of subscription for the shares in question, or for their 
purchase from some other person. 

But it is contended that she had power to bind her sepa- 
‘ate estate by contracts made with reference to it, and that 
therefore she had power to subscribe for or purchase the 
shares standing in her name. 

It will appear from the record that the particular contract 
made by Mrs. Cocke is not set out; that it does not appear 
whether she subscribed for the shares, bought them from 
a previous owner, or received them asa gift. The only alle- 
gation in that regard is, that at the failure of the bank Mrs. 
Cocke was the owner of one hundred shares of its capital 
stock. There is no averment that she made any contract of 
subscription or purchase with the intent to bind her separate 
estate; no separate estate of which she was the owner is de- 
scribed or in any way identified, and no facts whatever are 
alleged tending to show that she made any contract, or did 
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any act showing an intention to contract with reference to 
or to bind her separate estate. The only averment as to her 
property is (as shown in the statement of the case) that the 
said “ Amanda is possessed of property in her own right, 
amply sufficient to pay said assessment,” and this is accom- 
panied by a prayer for payment of the assessment out of her 
“separate property.” 

Upon these bald and naked averments it is attempted to be 
muintained that the court below should have held that Mrs. 
.Cocke was personally liable, and that she contracted with ref- 
erence to her separate estate, and charged it in equity, not only 
with the payment of any sum which she may have contracted 
to pay for the stock, but to the extent of her liability under 
the act of Congress. 

The argument seems to be that a married woman having 
separate estate may charge it, and that as she might charge 
it, the contract of subscription in question, in order that it 
may be regarded as a valid one, must be taken and considered 
as a contract charging such separate estate, and that although 
the contract considered alone as her obligatiow is void, yet 
when it is considered as a charge on her separate estate is 
valid not only quo ad hoc, but as a contract binding her per- 
sonally for the debts of the corporation within the limits 
prescribed by the act of Congress. 

This seems to me to be arguing in a vicious circle. If 
Mrs. Cocke had uot the legal right to become a shareholder, 
then her attempt to do so must be regarded as futile, and her 
invalid attempt to subscribe can not be galvanized into life 
by calling it a charge on her separate estate. The primary 
question is, and it can not be evaded, did she have the power 
to make a valid subscription? If she did not, the effect of 
this disability can not be avoided by saying that the sub- 
scription must be regarded as a valid charge on her separate 
estate, and that, as it was a charge on her separate estate, it 
must have been a valid subscription. Indeed the whole ar- 
gument is, that this is a good charge on Mrs, Cocke’s sep- 
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arate estate because it was a valid subscription; and that it 
was a valid subscription because it was a good charge. 

The learned counsel rely on Mrs. Matthewman’s case, L. 
R. 3d Equity, 781. That is the only case in England before 
the passage of the Married Womens’ Acts of 1870 and 1882 
(to be referred to hereafter), in which the estate of a married 
woman was held liable for shares subseribed for by her while 
laboring under the disability of coverture. Against the au- 
thority of that case several of contrary principle may be cited. 
The case already cited supra (Pugh v. Sharman case) is 
directly in conflict with it, and Luard’s case, 1 De Gex, Fisher 
& Jones, 533 (as to which the learned counsel on the other 
side have fallen into the error of supposing that Sir Hugh 
Cairns was counsel for the married woman, and seeking her 
release on the ground of coverture), was decided on princi- 
ples antagonistic to those of Mr. Matthewman’s case. 

A Mr. Bigge was the owner of eight hundred and five 
shares of bank stock at the time of his death. His widow 
became his administratrix, sold four hundred and forty 
of the shares, and caused the remaining three hundred and 
sixty-five to be transferred to her name. She then married 
Mr. Luard, having first settled her stock and other property 
to her separate use for life, remainder to her children by the 
first marriage; but the trustees named declined to serve. 
On the failure of the bank Vice-Chancellor Kindersley or- 
dered that the name of Mr. Luard should be excluded from 
the list of contributories, and that the name of Mrs. Luard 
should be placed thereon in respect of her separate estate. From 
this order the official liquidator appealed, as his counsel, Sir 
Hugh Cairns, contended in a masterly argument that, on the 
marriage of the owner of the shares, her husband became 
liable in her stead. 

He said : 


“ When a female shareholder marries, her husband may 
require his name to be inserted as shareholder instead of that 
of his wife; the company then would have nothing more to 
do with the wife’s title. If there is an agreement between 
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the husband and wife which takes away the husband’s right 
to make himself owner of-the shares, the shares may be 
transferred into the names of trustees, and then the husband 
escapes all liability in respect of them. The trustees are the 
persons liable, and have a remedy over against the wife’s 
separate property; if that is not sufficient to indemnify them 
they must bear the loss. If trustees can not be found, and 
the husband does not choose to run any of the risks of a 
shareholder, he must induce the wife to part with the shares 
before the marriage. But if none of these steps are taken, 
the wife’s name remains on the list of shareholders, and the 
husband, during the coverture, is by law fixed with the same 
liability as she was while single, and 1t is wholly immaterial 
what contract there may have been between the husband and 
wife.” 


And after criticising the decision of the vice-chancellor, 
as in effect placing married women who owned shares at 
their marriage in the singularly advantageous position of 
allowing them and their husbands to enjoy the benefit of the 
shares without any liability, he proceeds: 


“She therefore ought to be put on the list of contribu- 
tories, and she can only be put on along with him. The en- 
try ought to stand as it was before the order appealed against, 
Robert Luard and Lewis Marianne, his wife, in right of the 
wife.” 


And Lord Justice Turner, after a very careful examination 
of the question, thus announced his conclusion : 


“In my opinion, therefore, this statute has not altered the 
law as to the liabilities of husbands, and as, Mrs. Luard hav- 
ing been upon the register, the calls would properly be made 
upon her, I think Mr. Luard, her husband, must be liable in 
respect of those calls. I think, therefore, that the words 
‘in respect of her separate estate,” ought to be taken out of the 
order, and that both Mr. and Mrs. Luard ought to be placed 
upon the list of contributories, he being placed upon it in 
right of his wife.” 


It appears therefore, from this case, that Mrs. Luard 
owned these shares at the time of her second marriage, and 
that by an ante-nuptial contract they were settled to her sep- 
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arate use, but that as no statute had altered the 
that regard, and as the trustees of her settlem: 
act, the shares remained in her name, and that 
law liability of the husband attached at the 
continued during the coverture. That she de 
shares as “ separate estate,”’ and received divide 
second marriage up to the failure of the bz 
changed or altered the common-law rule wl 
husband bound for the debts and liabilities of 
tainly, if the fact that a married woman has a: 
and performs all the acts necessary to evidenc 
she was a holder of shares in her own right 
the control of her husband, could in anywise 
as to those shares different from that created b 
law, Luard’s case is a much stronger one fe 
liability of the wife than the one at bar. The 
that these acts made the shares separate es 
the husband was not liable. But the decisio 
common law bound the husband from the ti 
riage for all the liabilities of the wife. From 
lary is plainly to be deduced, that no contract « 
ing coverture, unauthorized by statute, is valic 
any liability of her separate estate, or estab 
status different from that which the common l¢ 
relation to her tenure of shares in a corporati 
And it was held in Aylett v. Ashton, 1 % 
105, that the fact that a married woman own 
tate gave her no authority to make any contre 
personally. Sir C. Pepys, M. R., said: 


‘*A feme covert is not competent to enter in 
as to give a personal remedy against her; although she may 
become entitled to property for her separate use, she is no 
more capable of contracting than before; a personal con- 
tract would be within the incapacity under which a feme 
covert labors. Sir T. Plumer says, in Francis v. Wigzell, 
1 Madd. 258, ‘ There is no case in which this court has made 
a personal decree against a feme covert. She may pledge her 
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the husband and wife which takes away the husband’s right 
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liability as she was while single, and it is wholly immaterial 
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as in effect placing married women who owned shares at 
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allowing them and their husbands to enjoy the benefit of the 
shares without any liability, he proceeds: 


“She therefore ought to be put on the list of contribu- 
tories, and she can only be put on along with him. The en- 
try ought to stand as it was before the order appealed against, 
Robert Luard and Lewis Marianne, his wife, in right of the 
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And Lord Justice Turner, after a very careful examination 
of the question, thus announced his conclusion : 


“In my opinion, therefore, this statute has not altered the 
law as to the liabilities of husbands, and as, Mrs. Luard hav- 
ing been upon the register, the calls would properly be made 
upon her, I think Mr. Luard, her husband, must be liable in 
respect of those calls. I think, therefore, that the words 
‘in respect of her separate estate,” ought to be taken out of the 
order, and that both Mr. and Mrs. Luard ought to be placed 
upon the list of contributories, he being placed upon it in 
right of his wife.” 


It appears therefore, from this case, that Mrs. Luard 
owned these shares at the time of her second marriage, and 
that by an ante-nuptial contract they were settled to her sep- 
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arate use, but that as no statute had altered the common law in 
that regard, and as the trustees of her settlement declined to 
act, the shares remained in her name, and that the common- 
law liability of the husband attached at the marriage and © 
continued during the coverture. That she dealt with these 


second marriage up to the failure of the bank, in nowise 
changed or altered the common-law rule which made the 


shares as “ separate estate,” and received dividends during her Ni 
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she was a holder of shares in her own right and free from 
the control of her husband, could in anywise create a status e 
as to those shares different from that created by the common | 
law, Luard’s case is a much stronger one for the separate \ 
liability of the wife than the one at bar. The argument was 
that these acts made the shares separate estate, and that 
the husband was not liable. But the decision was that the 
common law bound the husband from the time of his mar- 
riage for all the liabilities of the wife. From this the corol- 4 
lary is plainly to be deduced, that no contract of the wife dur- 
ing coverture, unauthorized by statute, is valid, or can create 
any liability of her separate estate, or establish for her a 
status different from that which the common law creates with 
relation to her tenure of shares in a corporatio1 

And it was held in Aylett v. Ashton, 1] 
105, that the fact that a married woman owned separate es- 
tate gave her no authority to make any contract binding her 
personally. Sir C. Pepys, M. R., said: 
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**A feme covert is not competent to enter into contracts so 
as to give a personal remedy against her; although she may 
become entitled to property for her separate use, she is no 
more capable of contracting than before; a personal con- 
tract would be within the incapacity under which a feme 
covert labors. Sir T. Plumer says, in Francis v. Wigzell, 
1 Madd. 258, ‘ There is no case in which this court has made 
a personal decree against a feme covert. She may pledge her 
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separate property and make it answerable for her engage- 
ments, but where her trustees are not made parties to a bill 
and no particular fund is sought to be charged, but only a per- 
sonal decree against her, the bill can not be sustained.’ Sir 
T. Plumer then refers to Hulme v. Tenant, 1 Brown’s C. C. 16, 
before Lord Thurlow, and to Naates v. Corrock, 9 Ves, 182, 
where Lord Eldon lays down the rule in precisely the same 
terms. The present bill does not seek to affect the separate 
property except through Mrs. Ashton personally. If it had 
sought to affect the property upon the ground that the con- 
tract had given the plaintiff a right against the property, the 
suit would have been brought against the trustees; for there 
must be some trustees of that part of the property which is 
settled to Mrs. Ashton’s separate use although their names do 
not appear.” 


These principles seem to me to be fundamental in the law’ 
of husband and wife, and to have been wholly overlooked in 
Mrs. Matthewman’s case. If Mrs. Cocke had power, because 
shé owned separate estate, to subscribe for stock in a pri- 
vate corporation, there is not any kind of conceivable con- 
tract which she might not make—there is no limit whatever 
to her contractual power. I therefore repeat that the argu- 
ment on the other side must be unsound. Because a married 
woman owns separate estate and has the power to bind it, adds 
not a whit to her contractual power and in no sense breaks the 
shackles of coverture. (See Hahn & Bros. Appeal, 15 Amer. 
and Eng. Corp. Cases, 537.) The premise of the argument, 
i. e. that she owns separate estate, does not sustain the deduc- 
tion, for non constat that she may enter into a contract impos- 
ing on her a personal liability. And this particular contract 
which it is supposed Mrs. Cocke entered into not only im- 
posed, if it was valid, a personal liability to pay the calls on 


the stock as made by the bank, but a contingent and future 


liability to its creditors. ‘The whole undertaking on her part 
was the assumption by executory contract of personal liabil- 
ities to the bank and its creditors; and if the ownership of 
separate estate qualified her to enter into these engagements, 
it is difficult to conceive what, if any, contracts she might 
not make. The argument, that because she had separate 
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property she was thereby so far emancipated from the dis- 
abilities of coverture as to be able to subscribe for stock in a 
corporation, seems entirely without any support in principle, 
and is contradicted by overwhelming authority. In the 
Kentucky case of Sweeney v. Smith, 15 B. M. 326, Marshall, 
Chief Justice, said: 


“Tf the judgment in this case had been against the land 
instead of the person of Mrs Sweeney, it would not have been 
reversible. But the deed referred to in the pleadings of the 
plaintiff and exhibited in evidence conveys to her a separate 
estate in the land therein mentioned. And although she 
may render that estate liable for her engagements she can not 
bind herself personally.” (See also Bell v. Kellar, 13 B. M. 
383.) 


And iu Peachey on Marriage Settlements, Sec. 273, it is 
said : 


If she (the wife) should survive her husband, although the 
creditors may still have the right in equity to enforce the 
payment of the debts contracted during coverture out of any 
remaining estate of interest which was settled to her separate 
use, yet her person and her general property remain as com- 
pletely exempt as before from all liability, and she would not 
be sued for them at law, notwithstanding her having become 
discovert.” 


And in 1 Bishop’s Married Women, Sec. 842, it is said: 


“We have seen that, unless a wife is acting under what 
the law deems coercion from her husband, she can bind her- 
self by her civil torts the same as though she was discovert. 
On the other hand, she has no such general power in respect 
of contract, though, as we have also seen, that branch of 
the law which is administered in the equity tribunals gives 
her a good deal of liberty in this respect. But it should be ob- 
served that this liberty pertains merely to the thing contracted 
about, and does not extend to her person. Thus, if a wife 
commits a civil tort, though, when sie is sued during the 
coverture, her husband must be joined with her as defend- 
ant; yet, on his death, the judgment abides as a debt run- 
ning alike against her and her property; or, if judgment 
has not been rendered, she may be proceeded against alone. 
But, if a wife enters into a contract however valid as respects 
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her property, she can not be sued upon it at law either dur- 
ing or after the coverture, and it does not in any way, at law 
- or in equity, bind her person. In other words, though a wife 
may by contract bind her property, she can not bind her 
person.”’ 


The question of the liability of a married woman be- 
cause of her ownership of shares in a bank arose in the 
House of Lords in (Bell’s Case, L. R. 4, Appeal Cases, 547), 
and while the decision was not express, enough appears to 
show that the law was regarded as correctly laid down in 
Luard’s case, and that a married woman had no capacity to 
subscribe for shares. Janet Lang, with other persons, held 
in trast certain shares in the Glasgow Bank. The shares 
were registered in her name and in the names of her co- 
trustees. She was an infant when she first accepted the 
trust, and married Robert Hill after acceptance. She con- 
tinued to act as trustee, and received dividends until the fail- 
ure of the bank. On the question of her liability Lord Cairns 
said : 


“ With regard to Janet Lang, it is to be observed that she 
was not of age at the meetings of the trustees in 1865 and 
1867, and she can not therefore be held bound by what passed 
at those meetings. She was of age at the time of the meet- 
ing of the 26th of September, 1872, but she was then married 
to her present husband, Robert Hill, and he is no party to 
this appeal, and was not a party in the Court of Sessions. It 
is possible that, besides the minute of the 26th of September, 
1872, the previous minute stated the 27th of June, 1871, 
made after she came of age and before her marriage, may 
have to be considered with regard to her liability ; but if she 
is to be placed upon the list of contributories, her husband’s 
name ought, under 78th section of the Companies’ Acts, 1862, 
to be placed along with hers, and the question of her liability 
should be decided in his presence. I propose, therefore, to 
move that, except as to the appellant Janet Hill, the appeal 
should be dismissed; and that as to Janet Hill it should be 
declared that her name should in hoc statu be removed from 
the list of contributories without prejudice to the right of 
the official liquidators to place upon the list the names of her 
husband and herself in her right.” 
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And the legislature of England recognized this to be the 
state of the law, as clearly appears from the provisions of 
the Married Women’s Property Act of 1870. 


By section 1 of that act, the wages and earnings of a mar- 
ried woman were made separate estate, and section 2 makes 
the same provisions as to her annuities and deposits in sav- 
ing banks. Section 3 requires the banks of England and Ire- 
land to transfer to her separate use all public stocks and 
funds to which she “is entitled, or which she is about to ac- 
quire.” Section 4 contains inter alia these provisions: 


“ Any married woman, or any woman about to be married, 
may apply in writing to the directors or managers of any in- 
corporated or joint stock company, that any fall paid up shares, 
or any debenture, or debenture stock, or any stock of such 
company, to the holding of which no liability is attached, and to 
which the woman so applying is entitled, may be registered 
in the book of said company in the name, or intended name 
of the woman, as a married woman entitled to her separate 
use ; and it shall be the duty of such directors or managers to 
register such shares or stock accordingly, and the same upon 
being so registered shall be deemed to be the separate prop- 
erty of said woman, and shall be transferred, and the divi- 
dends and profits paid as if she were an unmarried woman.” 


Other sections place the same safeguards around her prop- 
erty coming to her as distributee or next of kin, and secure 
to her separate use the rents of her real estate and proceeds 
of her policies of insurance. The twelfth section relieves the 
husband in all marriages occurring after the act from liability 
for her debts contracted before marriage, and substitutes 
therefor liability of her separate estate. (L. R. Statutes, 1870, 
p. 570.) 

It will be readily perceived that by this act it was intended 
to change the common law so as to allow married women to 
own as separate estate various kinds of property previously 
within the power of the husband, and subject to his disposi- 
tion; but that its enabling provisions were not intended to 
allow her to become a member of any corporation involving 
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any personal or individual liability. In other words, the 
changes made in the common law were so framed as to pre- 
vent her from involving her husband in liability as a member 
of a corporation, and did not allow her to involve her sepa- 
rate estate in that way. Its passage clearly shows that the 
right to become a member of a private corporation did not 
exist, and that it was deemed inexpedient to invest her with 
this power, only to the extent of allowing her to join compa- 
nies in which no individual liability could be incurred. 

The law remained in this condition in England until the 
passage of the Married Women’s Property Act of 1882, in 
which very great changes were made in the existing law. 
Married women were expressly allowed, by section 7 of this 
act, to become shareholders in any company whatever, but 
they were not personally liable by reason thereof, but only 
their separate estates—the provision being that ‘so far as 
liability may be incident thereto, her separate estate shall 
alone be liable.” 

An act of Parliament was deemed necessary in England, 
as an act of the legislature was in Kentucky, to enable mar- 
ried women to subscribe for bank stock, or to acquire it by 
purchase during coverture. 

The case of Reg v. Carnatic R. R. Co., L. R., 82, p. 299, 
cited on the other side, so far as it is an authority, is against 
the complainant in error. 

That was the case of the transfer of shares in a company, 
with no liability, made by the husband to the wife after the 
adoption of the Married Women’s Property Act of 1870. 
Subsequently the wife contracted to sel] the stock, and the 
company refused to register the stock in the name of the pur- 
chaser without the husband’s consent. 

Lord Blackburn said : 

“But for the late act the company would have had the 
right to refuse to register a transfer of stock by the wife, 
without the husband’s concurrence. But it is clear that this 


act imposes on the company a burden which no act has be- 
fore cast upon them, of registering stock in the name of a 


married woman,” etc. 
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It is clear that if the wife had the power before the act of 
1870, either by statute or general law, to become a corpo- 
rator in a joint. stock company, the decision would have 
been different, for if she had power to subscribe the company 
was bound to register her on the payment of the price of the 
shares. 

Butler v. Cumpstow, L. R. 7, Eq. 16, cited by the learned 
counsel, only decides that when a trustee for a married woman 
entitled to a separate use has been held liable in respect of 
shares registered in their name, which shares were subscribed 
for by them at her request,‘on a promise to pay for them out 
of her separate estate, the married woman’s savings from her 
separate estate must go to indemnify the trustees for their loss. 

All that is said in the opinion as to the feme covert’s power 
to take shares is dictum, and in conflict with Luard’s case and 
Bell’s case, supra, but the decision is maintainable on the clear- 
est principles of equity. The trustees were in duty bound to 
make investments, and if loss attached without fault or neg- 
ligence on their part, the trust estate was bound for their in- 
demnity. This was admitted by Sir Hugh Cairns in his ar- 
gument in Luard’s case. 

But the learned counsel also rely on the case of the Reci- 
procity Bank, 22 N. Y. 10,as sustaining the proposition, that as 
Mrs. Cocke owned separate estate she had the power, notwith- 
standing her coverture, to subscribe for stock in a bank. A 
careful examination of that case will, I think, conclusively 
show its inapplicability to this one. 

In that case there were two married women sought to be 
made contributories, Mrs. Lansing and Mrs. Dann. Mrs. 
Lansing owned the stock in question before her marriage ; 
after her marriage the stock remained in her name and she 
received the dividends. The court say: 


‘*The rule of the common law was that choses in action 
including shares of stock, by reason of their resemblance to 
that description of property owned by a woman at the time 
of her marriage, continued to be her property after marriage 


a Ra OLA ile ae gE Sg DapieMnndid Gita Soe ee TTS [oy ome a 


24 


until reduced to possession by her husband.” ‘“ The statute of 
1848, for the protection of the rights of married women, did 
not and could not constitutionally take from the husband 
this right of reducing to possession where the right became 
vested by marriage prior to the passage of the act. But 
Mr. Lansing never exercised the right in respect to the 
shares in question. They remained therefore her property 
after marriage as before. She continued to be a stockholder, 
and as such was liable to assessment by the terms of the statute 
under which these proceedings were had.”’ 


The Act of 1848 referred to is in these words: 


“Section 1. The real and personal property of any female 
who may hereafter marry, and which she shall own at the 
time of marriage, and the rents, issues, and profits thereof 
shall not be subject to the disposal of her husband, nor be 
liable for his debts, and shall continue her sole and separate 
property, as if she were a single female. 

“Sxc. 2. The real and personal property, and the rents, 
issues, and profits thereof of any female now married shall 
not be subject to the disposal of her husband, but shall be 
her sole and separate property as if she were a single female, 
except so far as the same may be liable for the debts of her 
husband heretofore contracted. 

‘Sec. 3. Any married female may take by inheritance, or 
by gift, grant, devise, or bequest, from any person other than 
her husband, and hold to her sole and separate use, and con- 
vey and devise real and personal property and any interest 
or estate therein, and the rents, issues, and profits thereof, in 
the same manner and with like effect as if she were unmar- 
ried, and the same shall not be subject to the disposal of her 
husband nor be liable for his debts.” (4 Edmunds’ N. Y. Stat. 
at Large, 513.) 


This statute gave to all married women the unlimited and 
unqualified right to acquire just as a feme sole any real or per- 
sonal property. Mrs. Lansing acquired the property while a 
feme sole. 

Now, how was it that she became liable to contribute in 
respect of these shares? The second section of an act to 
enforce the responsibility of stockholders in certain banks, 
passed April 5, 1849, is in these words: 
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“Sec 2. The term ‘stockholder, as used in this act, 
shall apply not only to such persons as appear by the books of 
the corporation or association to be such, but also to every 
equitable owner of stock, although the same may appear on 
such books in the name of another person; and also to every 
person who shall have advanced the installments or purchase 
money of any stock in the name of any person under twenty- 
one years of age, and while such persun remains a minor, to 
the extent of such advance; and also to every guardian or 
other trustee who shall voluntarily invest any trust funds in 
such stock; and no trust funds in the hands of such guar- 
dian or trustee shall be in any way liable under the provisions 
of this act, by reason of any such investment, nor shall the 
person for whose benefit any such investment may be made, 
be responsible in respect to such stock, until thirty days after 
the time when such persons respectively become competent 
and able to coutrol and dispose of the same, but the guardian 
or other trustee making such investment as aforesaid shall 
continue responsible as a stockholder until such responsibility 
devolves upon the person beneficially interested therein; and 
in respect to stock held by a guardian or other trustee, under 
a transfer of the same by a third person, or under positive 
directions by a third person for such investment, the person 
making such transfer or giving such direction, and his 
executors and administrators, shall, for the purposes of this 
act, be deemed a stockholder, and the estate of such person, 
if he be deceased, shall be responsible for the debts and 
liabilities chargeable on such stock according to the pro- 
visions of this act.” (4 Edmunds’ N. Y. Stat. at Large, 154.) 


Now, the ground on which Mrs. Lansing was held respon- 
sible, as stated in the extract quoted above is, that she was 
“a stockholder, and as such was liable to assessment.” This will 
appear very clear when the first section of the act is consid- 
ered in conjunction with the second, quoted supra. The first 
section provided that whenever any default in the payment 
of any liability created after January 1, 1850, was made by 
any banking corporation, “the stockholders of such corpo- 
ration or association shall be individually responsible for the 
amount of such debt or liability,’ ete. In this case, there- 
fore, we have a capacity granted by statute to married women 
to acquire any kind of property, real or personal, and hold 


and enjoy it free from the control of their husbands; and 
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annexed to this capacity to take during coverture was a 
liability resulting from ownership of bank stock. It was as 
under the act of Congress an individual liability, and not a 
mere liability of the married woman’s separate property, 
as in Mrs. Matthewman’s case. This is clear, from that part 
of the opinion in which the court say : 


“It is also said femes covert are not liable to suit or judg- 
ment at the common law, and in general this is true. It is 
also true that the apportionment of liability among stock- 
holders in banks, when duly confirmed, becomes a judgment 
against each stockholder to be enforced by execution as in 
other cases. But it was competent for the legislature to de- 
part from the rules and analogies of the common law and to 
make married women and their estates liable in this proceed- 
ing as other shareholders in banks are made liable. ‘This we 
think has been done, and we see no reason why it ought not 
to be done in order to effectuate the policy in which the con- 
stitutional provision and the statute are founded. It might 
go far to defeat that policy if married women could take and 
hold stock without liability to the creditors.” 


Mrs. Dann’s case varied a little from Mrs, Lansing’s in the 
facts. She owned separate estute which she derived from 
her father, which was held for her use by trustees. By an 
act passed April 11, 1849, it was provided that: 


“Sec. 2. Any person who may hold, or who may hereafter 
hold as trustee, for any married woman any real or personal 
estate or other property, under any deed of conveyance or 
otherwise, on the written request of such married woman, 
accompanied by a certificate of a justice of the Supreme Court 
that he has examined the condition and situation of the prop- 
erty, and made due inquiry into the capacity of such mar- 
ried woman to manage and control the same, may convey to 
such married woman, by deed or otherwise, all or any portion 
of such property, or the rents, issues, or profits thereof, for 
her sole and separate use and benefit.” (4th Edmunds’ Stat- 
utes at Large, 514.) 


‘ 


Under the authority of this act the trustees conveyed the 
property to Mrs. Dann, a part of the assets conveyed was in- 
vested in the bank shares in question in Mrs. Dann’s name, 


EE LOE DEE ACEC: SACL LLG AE AE TCC A UI. ig ii 


= ae 


27 


and remained so until a few days before the failure of the 
bank, when she endeavored to transfer them to her husband. 
On this state of case (the statute prohibiting colorable trans- 
fers) it was held that she remained a stockholder, and under 
the statutes above referred to was liable. 

It may also be noted as evidence of a legislative interpre- 
tation of the act of 1848, that the New York Legislature on 
the 3d of June, 1851, passed au act allowing “* any married 
woman, being a stockholder or member of any bank,” ete., 
to vote in person or by proxy at all corporate elections. (3 
Edmunds’ Statutes at Large, 682.) 

In both these cases the ownership of stock was the test of 
liability, and the court held, that under the act of 1848 mar- 
ried women were invested with the power to acquire every 
species of property, and to hold and enjoy it as if discovert. 

I claim, therefore, that the ownership of separate estate 
and the power to charge it does not free a married woman 
from the disabilities of coverture, nor increase her general 
contractual powers. The question however is not as to the 
law of England or New York, but as to the Kentucky law 
on that subject, and I desire to call the attention of the court 
to the question which lies at the foundation of Mrs. Cocke’s 
liability. Is the emancipation of a married woman from the 
disabilities of her condition absolute or limited as to the 
property secured to her separate use? In other words, is she 
cousidered with reference to that property absolutely as an 
unmarried woman ? 

Before the adoption of the Revised Statutes in 1851, a 
married woman could by the execution of any instrument of 
writing, when such was her intention, create a charge on any 
property held for her separate use, unless power in that 
regard was denied her by the terms of the trust. (Coleman 
v. Woolley, 10 B. M. 322; Bell v. Kellar, 13 B. M. 383.) 

A radical change was however made by the adoption of 
the Revised Statutes. Section 17, article 1, chapter 47, is in 
these words: 
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“Tf real or personal estate be hereafter conveyed or de- 
vised for the separate use of a married woman, or for that 
of an unmarried woman, to the exclusion of any husband 
she may thereafter have, she shall not.alienate such estate 
with or without the consent of any husband she may have; 
but may do so when it is a gift, by the consent of the donor 
or his personal representative.” 

Such estates, heretofore created, shall not be sold or en- 
cumbered but by order of a court of equity, and only for the 
purpose of exchange and reinvestment, for the same use as 
that of the original conveyance or devise; and the court shall 
see that the exchange or reinvestment is properly made.” 
(2 Stanton’s Revised Statutes, 28.) 


The Revised Statutes also contained a provision authoriz- 
ing a married woman in certain case to act as if discovert. 
It is in these words: 


“ When the husband abandons the wife and lives separately 
and apart from her, or abandons her and leaves the State 
without making sufficient provision for her maintenance, or 
where he is confined in the penitentiary for an unexpired 
term of more than one year, the wife may, by petition in 
chancery, be empowered to use, enjoy, and sell for her own 
benefit, any property she may acquire thereafter, or may 
have acquired since the abandonment or leaving the State ; 
to make contracts, sue and be sued as a single woman, and 
also to recover in her own name any property or debt to 
which she is entitled, or to which the husband is entitled in 
her right. She may also be empowered to sell and convey 
by her own deed any of her real estate or slaves, freed from 
any claim of her husband.”’ (2 Stanton Revised Statutes, 12.) 


Under the 17th section, supra, the wife’s power to alien, 
charge or incumber her separate estate was absolutely de- 
stroyed, except in the cases mentioned in the act. (Daniel v. 
Robinson, 18 B. M. 306; Stuart v. Wilder, 17 B. M. No. 55; 
Gatewood v. Bryan, 7 Bush, 511.) And her inability to alien, 
incumber or in any way deal with her separate estate was de- 
nied, although the terms of the trust conferred on her un- 
limited powers of alienation. (Stuart v. Wilder, supra.) 

The Revised Statutes were amended, in 1856, so as to 
authorize the execution by married women of powers of 
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exchange and reinvestment conferred by conveyances made 
before the passage of the act; and, in 1858, as to all separate 
estates so as to permit alienation by a trustee under an ex- 
press power in the instrument creating the trust. (2 Stan- 
ton’s Revised Statutes, 32.) 

And in 1866 another amendment allowed married women 
to alienate their separate estate, whether the trust was 
created before or after the adoption of the Revised Statutes, 
with the consent of the husband and in pursuance of an ex- 
press power. (Myers’ Supplement, 728.) 

The legislature also passed, in 1866, an act authorizing 
married women to act as femes sole in certain cases therein 
specified. The first section of the act is as follows. 


On the joint petition of husband and wife, or on the pe- 
tition of the wife, the husband being made a party thereto, 
filed in the circuit court in the county of her residence, and 
on satisisfactory evidence, the court may empower the wife 
to use, enjoy, sell and convey, for her own benefit, any prop- 
erty she may own or acquire, free from the claim or debts of 
her husband; or to make contracts, sue or be sued as a single 
woman, or to trade in her own name, or dispose of her prop- 
erty by will or deed; either one or all of the powers herein 
enumerated may be granted, but in all cases the wife’s prop- 
erty shall be liable for her debts, contracts, and liabilities ; 
and before rendering such judgment, the court shall be satis- 
fied that the application is not made either by husband or 
wife with the intent to cheat, hinder, or delay the creditors 
of the husband, and that his creditors will not be injured.” 
(General Statutes, 521.) 


It will be seen that, under the legislative policy inaugurated 
in 1851, married women owning separate estates were not, 
unless authorized by a decree of court, permitted to contract, 
or carry on any separate trade or business, or in any way 
to bind their separate estates. As to their general estate, an 
express provision authorized them to bind it by a note signed 
by the husband and wife. (When the General Statutes were 
adopted, in 1873, the concurrence of the husband was dis- 
pensed with.) 
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The law remained in this condition until the act of 1868 


was passed. That act is as follows: 


“That where real property has been or shall hereafter be 
conveyed or devised to a married woman for her separate 
use, without the intervention of a trustee, and without any 
restriction upon the sale or conveyance thereof during covert- 
ure, the right of such married woman to sell and convey the 
said property shall be the same as if the said property had 
been conveyed or devised to her absolutely, without any sep- 
arate use being expressed; but her separate use shall con- 
tinue,in the proceeds of such sale. (Sess. Acts, 1867-8, p. 5.) 


The General Statutes re-enacted this act in a modified 


form: 


“ Separate estates and trust estates, conveyed or devised to 
married women, may be sold and conveyed in the same man- 
ner as if such estates had been conveyed or devised absolutely, 
if there be nothing in the deed or will under which they are 
held forbidding the same, and if the trustee and husband 
unite with the wife in the conveyance. But her interest 
shall be the same in the proceeds as it was in the estate.” 
(General Statutes, 532.) 


It will therefore be apparent that from 1851 to 1868 mar- 
ried women were forbidden to alienate, charge, or encumber 
their separate estates ; that from 1851 to 1866 they were pow- 
erless to make contracts with reference to their separate es- 
tates, or to carry on a trade or business; and that from 1866 
to the present time (the act of 1866 having been re-enacted in 
the General Statutes of 1873) they are authorized to do so 
when empowered by a court of equity. It will also appear 
that, independently of the act of 1886, they have by the act 
1868, in its modified form embodied in the General Statutes, 
the same power of alienation (where the terms of the trust 
do not forbid) that they have of their general estates, and 
that by section 17 of article iv, chapter 52, General Statutes, 
supra, this power can only be exercised with the concurrence 
of the husband, and by sections 19 and 20 of chapter 24, 
General Statutes, supra, can only be done by deed. There 
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is, therefore, in these acts authority for alienation and incum- 
brance by married woman of their separate estates, in the 
mode pointed out in the statutes, and they had no other right. 
By the well-settled law of Kentucky the ownership of separ- 
ate estate did not enlarge the general contractual power of 
a married woman (Burch v. Breckinridge, 16 B. Mon. 486), 
and she could never render herself personally liable by con- 
tract ; as the statutes give her aright of alienation, to be ex- 
cised in a particular way, every other mode is necessarily 
excluded, and especially is this so as her husband’s coneur- 
rence in the act of alienation is required. To permit the 
wife, therefore, to charge her property by contracts made by 
her during coverture, is directly in the teeth of the statute, 
and her power to make contracts and transact business as a 
feme sole exists only when so authorized by decree (Urig v. 
Horstmann, 8 Bush, 1872, Penn v. Young, 10 Bush, 628), and 
that no power to charge or alienate, except that conferred, 
is clearly inferable from Ilershman v. Brashears, 79 Ky. 259, 
for the instrument executed by the wife would have been a 
valid charge or incumbrance but for the statute (Bell v. Kel- 
lar, 13 B. Mon. 381; and Jarman v. Wilkerson, 7 B. Mon. 293), 
and if by the decree she is only authorized to sue and be 
sued, and to dispose of her property by will or otherwise, 
the power to contract liabilities is not included. (Bidwell v. 
Robinson, 79 Ky. 33.) 

The statute gives the wife the right to alienate her sep- 
arate estate “in the same manner” that she may alienate her 
general estate. That can only be done by deed or by note 
given for necessaries. (Grieshaber v. Hariman, 2 Bush, 321; 
Hannon v. Madden, 10 Bush, 666.) Any attempt, therefore, 
to charge the wife’s separate estate except by deed in which 
the husband joins, unless for necessaries, is wholly ineffectual. 

I would be disingenuous if I did not call attention of the 
court to the case of Baird v. Brunning, 4 Ky. Law Reporter, 
206, in which it was held that a note signed by husband and 
wife imposed a charge on the wife’s separate estate. The 
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Opinion is a manuscript one, and the case has never been 
ordered to be published. It bears evidence of hasty consid- 
eration and inaccurate conclusions. Among the transparent 
errors manifest upon its face is that it is said therein that the 
act of 1846, for the protection of married women, is the 
foundation of a wife’s authority to charge her separate estate. 
That the act referred to did not create separate estates was 
expressly decided in Smith v. Long, 1 Met. 486, and that 
the doctrine in Kentucky as to charging separate estates is a 
component part of the system of equity obtained by adoption 
from England is expressly held in Jarman v. Wilkerson, 7 
B. M. 293. It seems remarkable, to say the least, that a 
married woman may, by the execution of a note or other 
informal writing, create a valid lien on her property without 
the concurrence of her husband and against his will, while a 
mortgage or other formal instrument of conveyance is void 
unless he joins in it and unless the wife acknowledges it on 
& privy examination. 

The Court of Appeals, however, in a recent case (Decem- 
ber, 1886) marked for publication, have had the effect of 
these statutes called to their attention, and they have con- 
clusively, I think, laid down the principles in accordance 
with my contention. 

Thirty-five shares of the stock of the Bank of Louisville 
stood on the books of the bank in the name of “ George E. 
H. Gray, trustee for Lucy A. Gray.” This stock was the 
separate estate of Mrs. Gray, the wife of the trustee. 

Gray and wife executed and delivered to Hays a power of 
attorney authorizing him to sell and convey the stock. Hays 
caused the stock to be transferred to his name on the books 
of the bank and ultimately sold it to the bank. Mrs. Gray 
sued the bank for the stock and accrued dividends, princi- 
pally on the ground that the power of attorney was void. 

The court said: 


“There is no statute in this State giving a resident mar- 
ried woman the right to execute a power of attorney. In it 
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she would not convey or acknowledge a conveyance or be 
privily examined. She is only authorized by the statute to convey 
upon privy examination; AND THE GRANT OF POWER IN THIS MODE 
MUST BE HELD TO EXCLUDE ANY OTHER. Our statute expressly 
provides that a non-resident married woman may convey any 
real or personal estate which she may own in Kentucky by 
an agent under a proper power of attorney; and this implies 
that the resident can not do it. 

“We are not to judge whether the absence of this power 
is the result of wisdom or not. We must construe the statute 
as we find it. Nor can we, in the Turkish manner, decide 
according to the hardship of the case, whether it be one way 
or the other. Hard cases make shipwreck of the law. 

“Tt is proper, however, to say that the object in creating 
separate estate was not to enable the wife to dispose of her 
property, but to protect her against the doniinion of her hus- 
band and enable her to keep it; anda _—— policy perhaps 
dictates that the power to convey, which has been expressly given 
to her upon certain conditions, should not be delegated by her to 
others. We conclude that the so-called power of attorney was, 
as to Mrs. Gray, void.” (Bank of Louisville v. Gray, 8 Ky. 
Law Reporter, 667.) 


This decision, made after full argument, and reversing the 
Superior Court and affirming the court below, establishes 
the doctrine that in Kentucky a married woman in respect 
to her separate estate is considered asa feme sole only sub 
modo—that she is still under the bonds of coverture, and 
that she may contract only to the extent and in the manner 
prescribed by statute. It is clear that if married women in 
Kentucky had been, as to their separate estates, considered as 
freed from the disabilities of coverture, the power of attorney 
in question would have been a valid act, in the double aspect 
of the appointment of an agent by a person sui juris quo ad 
hoc, and as an act done in the course of some transaction of 
dealing with her separate estate by a person competent to 
control, manage, and dispose thereof. The statement by the 
court that the statute must be looked to for the authority of 
married women to contract or bind their separate estates is 
conclusive against the complainant in error. 

And this decision is in exact accord with the principle of 
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Hannon v. Madden, 10 Bush, 667, in which Lindsay, J., thus 
emphatically declared the effect of the statute quoted above 
allowing abandoned wives to apply to courts of equity to be 
empowered to act as femes.sole: 


“This statute provides for every possible contingency in 
which it can become necessary for a married woman who has 
been deserted by her husband to acquire, hold, and dispose 
of property, to make contracts, and to sue and be sued as a 
feme sole. Instead of the uncertain rule that would most 
likely result from the application of the English doctrine to 
the civil status of married women under our laws, it estab- 
lishes a rule easily understood, of certain application, and 
the benefits of which may be speedily secured, It makes it 
the duty of the chancellor, and not of the married woman 
and the person with whom she may deal, to determine 
whether she should be relieved of the disabilities imposed, 
and deprived of the protection afforded by the law to femes 
covert. The legislature intended to substitute this statute for 
the common law. It is not merely cumulative, it compre- 
hends and includes the whole subject, and leaves no right or 
privilege necessary to be enjoyed or exercised by the aban- 
doned wife to be deduced from or upheld by common law 
principles or precedents. Its provisions are to be liberally 
construed, with a view to promote the object of its enact- 
ment, and when this is done there is no necessity for going 
outside of their reasonable application to obviate all the diffi- 
culties incident to the condition of a married woman who 
has been deserted by her husband and left without the nec- 
essary means of support.” 
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The next point which I present, is that the act of Con- 
gress neither gives married women the authority to subscribe 
for stock in national banking associations, nor to charge 
their separate estates in respect of the contingent liability of 
shareholders to the creditors of the bank. 

It is claimed that Sec. 5133, Revised Statutes of the United 
States, taken in connection with Sec. 5151, quoted supra, 
made Mrs. Cocke liable. 

The words of Sec. 5133 relied on are, “ Associations for 
carrying on the business of banking under this title may be 
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formed by any number of natural persons, not less in any 
case than five.”’ 

Section 5151 provides that ‘‘shareholders . . . shall 
be held in individuality liable . . . for all contracts, 
debts, and engagements of such asscciation, ete.” 


in Sec. 5133, are claimed by 
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The words ** natural persons, 
the learned counsel to include married women; and, if I do 
not misapprehend him, his argument is that, ex vi termini, the 
act of Congress invests married women with the power to 
subscribe to stock in national banks. 

To my mind this argument has no force whatever. It 
was the intention of the Congress that corporations or joint 
stock companies having an artificial personality should not 
become shareholders. That right was therefore limited to 
“natural” persons. But statutes of general application af- 
fecting purely civil rights have never been construed to apply 
to persons not sui juris with reference to their subject-matter, 
any more than criminal statutes to persons doli incapax because 
of tender years. Infants, idiots, and married women are not 
within the purview of enabling statutes unless expressly 
named. This has been the law from an early period. This 
was probably first declared in cases construing the Eng- 
lish statute of wills, which, notwithstanding the generality 
of the language used, has always been held not to include in- 
fants or married women. The question arose in Cutter v. 


Butler, 25 N. H. 343. Bell, J., said: 


“Section 1 of chapter 156 of the Revised Statutes might 
seem broad enough to include the case of married women, 
‘Every person of the age of twenty-one years and of sane 
mind may dispose of his property and of any right or inter- 
est he may have in any property by his last will in writing.’ 
But it has never been held to apply to the case of married 
women. (Marston v. Norton, 5 N. H. 205; Osgood v. Breed, 
12 Mass. 525; Anonymous, Dyer 354; Powell Dev. 140; 
Morse v. Thompson, 4 Cush 562.) ” 


If any doubt could arise as to the meaning of the words 
“natural persons” in Sec. 5133 of the Revised Statutes, it is 
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removed when we recur to See. 5152, which regulates the lia- 
bility of executors, administrators, guardians, and trustees. 
Those classes of persons are relieved from personal liability 
us stockholders, but the estates and funds in their hands are 
made liable “in like manner and to the same extent as 
the testator, intestate ward, or person interested in such trust 
fund would be, if living and competent to act and hold the stock 
in his own name.”’ It is clear, therefore, that the liability of funds 
in the hands of a trustee or guardian of an infant or married 
woman would depend on the ulterior question, whether the 
married woman or infant “ would, if living, be competent to 
act and hold the stock in his own name” Farther space 
devoted to the discussion of this question would be wasted. 

But does the subscription of shares by the wife (admitting 
its validity for the sake of the argument) constitute a valid 
charge upon or pledge of her separate estate for the security 
of the contingent and future liability arising from section 
5151? It must be remembered that this is a personal liability, 
and that it is just of the same character in the case of a 
married woman as in the case of a man. It is an individual 
or personal liability, and attaches at the moment of subscrip- 
tion although it is future and contingent as to its amount 
and extent. Was it ever supposed that a man or an unmarried 
woman charged their estate by the act of subscription with 
this future and contingent liability? If such was understood 
to be the law, no more national banks would be organized. 

But the very essence of a charge by a married woman of 
her separate estate is that she must intend todo so. It is 
not necessary that the intention shall be expressed in the 
writing, but it must actually exist although it may be im- 
plied from her condition and the circumstances attending 
the act. (See Bell v. Kellar and Burch v. Breckinridge, 
supra.) But there is in this case no allegation that, in acquir- 
ing the stock, Mrs. Cocke intended to charge her separate 
estate, that she dealt with reference to it, nor of any facts 
from which such an intention might be inferred, 
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The liability of Mrs. Cocke, if it exists, is a personal 
liability, and the execution of a subscription for stock can 
not be a charge on her separate estate; for the doctrine of 
charging is a pure invention of courts of equity, adopted ex 
necessitate rei, tv prevent an act evidently intended to be valid 
from becoming utterly void and nugatory. The English and 
Kentucky cases, 1n which married women have been held to 
have charged their separate estates by the execution of a note 
or other informal writing, proceed on the idea that it is in the 
nature of an appointment of her separate estate to the use 
of the creditor as a security. for the payment of a debt, and 
that her general personal engagements are not valid as 
charges or otherwise. (2 Story’s Eq., § 1401; Hulme v. 
Tenant, 1 Brown’s Chy. 16; Murray v. Barbe, 3 M. & K. 
209; Field v. Sowle, 4 Russ. 112; Morse v. Craig, 5 Bos. & 
Pul. 162; Bell v. Kellar, and Burch v. Breckinridge, supra). 
And I think that no well considered case can be found in which, 
while a personal liability was held to exist, it was also held 
that the writing evidencing the liability created a charge 
on property unless it contained express words importing a 
charge. 

Besides the Kentucky cases already cited, showing that the 
separate estates of married women are not subjected by courts 
of equity on the ground of a charge or incumbrance on ac- 
count of their general personal engagements, I refer to Part- 
ridge v. Stocker, 36 Vt. 108; Frary v. Booth, 37 Vt. 78. 

Charges on married women’s separate estate are not cre- 
ated on mere implication. The facts avd circumstances must 
clearly show such an intention. The mere creation of debt 
is not sufficient, and no court would be justified in inferring 
an intention to charge for a future and contingent liability 
without the clearest evidence of such intention. Property 
charged is thereby put in lien. In fact a charge is a species 
of equitable mortgage, and the conservative policy of the 
law will never sanction a charge for such liability, except on 
express words or the clearest implication. (Burch v. Breck- 
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enridge, supra.) ‘The banks are primarily liable to the cred- 
itors, and the liability of the stockholders is an ancillary one, 
in the natare of a suretyship. In cases of suretyship the 
law never implies a charge, but express words are necessary. 
(Yale v. Dederu, 18 N. Y. 265; Willard v. Eartham, 15 Gray, 
$28; Dale v. Robinson, 51 Vt. 20.) In Kentucky a married 
woman can not, even by a mortgage executed on a privy ex- 
examination, charge her separate estate with a suretyship. 
(Horschman v. Brashears, 79 Ky. 424.) 

In conclusion of this branch of the argument, I suggest 
that it is rather inconsistent to contend that Mrs. Cocke was, 
as a natural person, under the act of Congress liable as if dis- 
covert, and at the same time contend that, as her subscription 
would otherwise be void because of coverture, the court must 
construe it to be a charge on her separate estate, and imply 
the requisite intent on her part to prevent it becoming an 
utterly invalid and meaningless act. (Coleman v. Woolley, 


10 B. Mon.) 
IV. 


One more point remains to be briefly considered. Admit- 
ting the validity of the subscription and the consequent per- 
sonal liability of Mrs. Cocke, and that the subscription im- 
ported not only a personal liability, bat the intention to 
charge her separate estate with the future and contingent 
liability created by the act, this bill is still fatally defective. 

As has already been shown, the trustees of Mrs. Cocke’s 
estate are not made parties, the terms of the trust are not set 
forth, it does not even appear that she had any separate estate. 
It is alleged that she has property “in her own right,” but 
whether personal or real, general] or separate, does not appear, 
nor whether she acquired it by descent or distribution, or by 
will or deed, nor whether it was held by trustees for her sep- 
arate use. There is neither description nor situs given, nor 
does it appear that the property sought to be subjected is 
situated within the jarisdiction of the court. As the charge 
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on separate estate is a partial disposition of it (Jarman v. 
Wilkerson; Bell v. Kellar, supra), it is absolutely essential 
that there should be a description of the property sought to 
be subjected and the tenure by which it held. (Aylett v. 
Ashton, supra.) The trustees holding the legal estate are in- 
dispensable parties. On this bill it would have been impossi- 
ble, if taken pro confesso, for the court to have rendered any 


judgment whatever. Leave to amend was offered below and 


declined. 
An affirmanee is asked. Bb. F. BUCKNER, 
For Defendant in Error. 
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tend to the case of a subscription to the capital stock of a cor- 


Supreme Court of the alnited States. 


OCTOBER TERM, 1888. 


No. 42. 


M. L. BUNDY, Receiver, ApPEeLLAnt, 
v8. 


WILLIAM M. COCKE, Appetiesr. 


I beg leave to submit the following additional suggestions: 


1. 


The cases in the supplemental brief of the learned coun- 
sel for appellant and his argument, I think, fail to meet the 
question at issue, viz: Can a married woman, in the absence 
of any enabling statute, become a member of a private cor- 
poration ? 

The case of Witters vs. Sowles, 35 Fed. Reporter, 641, de- 
cides that a married woman is, under the law of Vermont, 
capable of making the contract which creates the relation of 
corporator in a bank or other commercial corporation, as 
will be seen by reference to the same case, reported in 32 
Federal Reporter, 768. 

The decision is expressly rested on the ground that by 
the iaw of Vermout the disability of coverture does not ex- 


een ALLL 
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poration. The lawof Vermont is in this particular different 

from the common law of England and of Kentucky. By 
the English and Kentucky law a chose in action accruing 
during coverture becomes the property of the husband on 
reduction to possession, and if not reduced to possession 
survives to the wife on her becoming discovert. The capac- 
ity of a feme covert to enter into the contract of membership 
in acorporation does not exist at common law. The abso- 
lute absorption of the wife’s legal existence into that of the 
husband prevents her entering into any contractual rela- 
tions, unless expressly authorized so to do by statute. 

The case of Hobart vs. Johnson (19 Blatchford, 359) is 
expressly based on the existence of a New Jersey statute 
providing that “any married woman shall * * * 
have the right to bind herself by contract in the same man- 
ner and to the same extent as though she were unmarried.”’ 

The case of Sayles vs. Bates, 5 Atlantic Reporter, 499, is 
also based on the admitted fact that in Rhode Island married 
women have the capacity to become stockholders in private 
corporations. 

Except Mrs. Matthewman’s case, I think none of the 
authorities referred to on the other side decides that a married 
woman may be a corporator in a private corporation. That 
case may well be questioned as a correct exposition of Eng- 
lish law, as it is in conflict with the English cases cited in 
the original brief. I lodge with the clerk a volume contain- 
ing “European Arbitrations,” before Lords Westbury and 
Romilly, and refer the Court to two cases therein : 


Mrs. Scarisbrook was a married woman who subscribed 
for shares in her own name without her husband’s knowl- 


edge. On the winding up of the company she was sued by 


ee 
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the official liquidators, and on a plea of coverture the action 
was dropped. The question of the husband’s liability was 
brought before the arbitration tribunal, and Lord Westbury 
said: “ He takes his wife for better, for worse, and although 
she acts without his approval, as he would take the property 
so he must take the liability. If we do not have her on, be- 
cause she is a married woman, in any case we must have 
him on as representing the liability of the married woman.” 
(Page 105.) 

In D’Ouseley’s case, in the same volume, page 136, the 
wife was entitled to a legacy. Her husband allowed her to 
receive the money to her separate use, and she invested it 
in shares in an incorporated company in her own name and 
received from time to time the dividends declared. Her hus- 
band never in any way claimed either shares or dividends, 
but permitted her to deal with them as separate estate. On 
the winding up of the company the husband was held liable, 
although Mrs. Matthewman’s case was cited in the argument 
made in his behalf. 


These cases and others that might be cited show that a 
married woman cannot, without statutory authority, become 
a member of a corporation, and that the rule of the common 
law makes the ownership of the property and the consequent 
liability therefor, that of the husband. 

But Mrs. Matthewman’s case may be admitted to be good 
law in England, and yet Mrs. Cocke, by the law of Ken- 
tucky, may not be liable. The modern cases in England go 
to the extent of complete enfranchisement of the wife as to 
her separate estate, while in Kentucky she is a feme sole 
only sub mode. Her right of alienation is expressly limited 


f 


by statute, and her assumption of contractual power can 
only be accomplished by the aid of the chancellor. 


2. 


A few words as to the claim that the supposed subscrip- 
tion operated as a charge on Mrs. Cocke’s separate estate. 
The argument is that if she subscribed she must have in- 
tended to take the shares as her separate estate and to bind 
her other separate property for any liability resulting from 
ownership of the shares. This argument necessitates the 
abandonment of the theory that a married woman has power, 
notwithstanding the disabilities of coverture, to become a 
member of a corporation, and presupposes the common-law 
invalidity of her act. It is sought to be made valid in 
equity because of a supposed intention to contract with ref- 
erence to her separate estate. In fact, the idea is based on 
the fallacy that every act by which a married woman be- 
comes indebted must be a dealing with her separate estate. 


The Kentucky cases to which I have referred completely 
refute this idea (Bell vs. Kellar, Burch vs. Breckinridge, Cole- 
man vs. Woolley, supra). 


B. F. Buckner, 
For Appellee. 
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HENRY W. JAEHNE VS. THE PEOPLE OF THE STATE OF NEW YORE. 1 


1 To a justice of the Supreme Court of the United States or a 
judge of the circuit court of the United States for the 
southern district of New York : 


The petition of Henry W. Jaehne for a writ of habeas c re- 
spectfully shows unto your honor that he is deprived of his liberty 
by Augustus A. Brush, Esq., warden of the State prison of the State 
of New York, at Sing Sing, in the southern district of New York, 
and that he is thus held in custody in violation of the Constitution 
of the United States. 

The facts concerning the detention of your petitioner and the 
claim or authority by virtue of which he is so detained are as 
follows: 

Your petitioner was convicted in the court of oyer and terminer 
of the city and county of New York on the — day of May, 1886, 
of the crime of bribery, committed as a member of the common 
council of the city of New York, and was sentenced to be imprisoned 
in said State prison for the term of nine years and ten months on 
the 20th day of May, 1886, and entered upon such imprisonment on 
the 2lst day of Mav, 1886, by virtue of a commitment, a copy of 
which is annexed. 

The only authority of law for said sentence upon said conviction 
is a statute of the State of New York, passed July 1, 1882, and 

known as the “consolidation act,” and especially the 2143rd 
2 section thereof, by force of which the “ penal code,” otherwise 

inapplicable, is made to apply to said offence, and thereby 
the offence is made punishable, although committed before the “ con- 
solidation act” took effect, as well as when committed after, indiffer- 
ently and indistinguishably, by a maximum imprisonment of ten 
years in State prison, whereas before that act took effect said offence 
was punishable by a maximum imprisonment in the penitentiary 
of two years. 

Said provisions of law are entire and can only be given effect by 
a construction which operates to increase the punishment and bur- 
den of crimes committed before their enactment and declared oper- 
ation and effect. Said law is therefore ex post facto and void under 
the provisions of the Constitution of the United States and cannot 
in any manner justify the imprisonment of your petitioner. 

Your petitioner has served the full term of imprisonment which 
could lawfully be imposed by any valid provision of law, making 
the deduction of four months, to which, for his good behavior, he is 
entitled. 

Your petitioner has exhausted his remedies to correct the injustice 
complained of in the courts of the State of New York, as will fully 
appear by reference to the opinions of the judges of the court of ap- 

ls of the State of New York rendered upon his appeal from said 
judgment in 103 N. Y., 182, which he makes a part of this his peti- 
tion as if the same were annexed thereto. : 

Your petitioner therefore alleges that the commitment aforesaid, 
based upon said judgment, is null, void, and of no force or 
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3 validity, and prays that your honor do forthwith issue the 

writ of habeas corpus to the said Augustus A. Brush, warden 
as aforesaid, requiring him to produce the body of your petitioner 
before your honor, or the said circuit court, or the Supreme Court 
of the United States, at some time to be designated in said writ, 
there to abide what shall be awarded by your honor or said court 
in the premises. 

And at the same time he prays your honor to issue the writ of 
certiorari to the court of oyer and terminer of the city and county 
of New York, and the clerk thereof, commanding it or him forth- 
with to certify to your bonor or said court true copies of the indict- 
ment, record, orders, judgment, and commitment in the said court 
remaining under or by virtue of which your petitioner is now de- 
prived of his liberty by authority of that court. 

And your petitioner will ever pray, &c. 


HENRY W. JAEHNE. 
JOSEPH A. THOMPSON, 
Attorney for Relator, 140 Nassau St., New York. 


CounTy OF WESTCHESTER, 88: 


Henry W. Jaehne, being duly sworn, says: I am the petitioner 
named in the foregoing petition; I have read the same and know 
its contents, and the same is true to the best of my knowledge, in- 


formation, and belief. 
HENRY W. JAEHNE. 


Sworn before me this 27th day of April, 1888. 
[L. s. ] H. C. WESTLAKE, 
Notary Public in and for Westchester Co., N. Y. 


4 At a court of oyer and terminer holden in and for the city 
and county of New York, at the city hall of the said city, on 
Thursday, the 20th day of May, in the year of our Lord one thou- 
sand eight hundred and eighty-six. 
Present: The Honorable George C. Barrett, one of the justices of 
the supreme court of the State of New York, justice of the oyer and 
terminer. 


Tue PEOPLE OF THE STATE OF NEw YORK 
against 
Henry W. JAEHNE. 


On conviction by verdict of bribery. 


Whereupon it is ordered and adjudged by the court that the said 
Henry W. Jaehne, for the felony aforesaid, whereof he is convicted, 
be imprisoned in the State prison at hard labor for the term of nine 
years and ten months. 

A true extract from the minutes. 


J. SPARKS, Clerk. 


THE PEOPLE OF THE STATE OF NEW YORK. 3 


Endorsed: U.S. circuit court, so. dist. of New York. Ex parte 
Jaehne. Petition for writ of habeas corpus, &e. Roger M. Sherman, 
of counsel for relator, 140 Nassau St.; Joseph 8. Thompson, att’y for 
relator, 140 Nassau St., New York. U.S. circuit court. Filed May 
17, 1888. John A. Shields, clerk. 


5 Cireuit Cuurt of the United States for the Southern District 
of New York. 


In the Matter of the Petition of Henry W. JAEHNE for a Writ of 
Habeas Corpus. 


On reading and filing the petition of Henry W. Jaehne herein 
and on motion of Joseph A. Thompson, attorney for the petitioner, 
it is ordered that the district attorney for the city and county of 
New York show cause before the circuit court of the United States 
for the southern district of New York, in the court-room thereof, in 
the city of New York, room 73, in the post-office building, at 2 
o'clock in the afternoon, on the 25th day of May, 1888, why a writ 
of habeas corpus and certiorari should not be issued pursuant to the 
prayer of the petition. 

Dated New York, May 17, 1888. 

CHAS. L. BENEDICT, Judge. 


Endorsed: U.S. circuit court, so. dist. of N. Y. zx parte Jaeline. 
Rule to show cause. Roger M. Sherman, of counsel, 140 Nassau St.; 
Joseph A. Thompson, att’y for relator, 140 Nassau St., New York. 
Motion adjourned on application of dist. att’y to Friday next, the 1st 
of June, 1888, at 2 p. m. Chas. L. Benedict. U. 8. circuit court. 
Filed May 19, 1888. John A. Shields, clerk. 


6 United States Circuit Court, Southern District of New York. 


In the Matter of the Petition of Henry W. JArnne for a Writ of 
Habeas Corpus. 
JUNE 11, 1888. 
BENEDICT, J. : 

This is an application for a writ of habeas corpus to bring before 
this court Henry W. Jaehne for the purpose of enquiring as to the 
legality of his detention in the State prison, where he is confined 
under a sentence of the supreme court of the State of New York. 

The petitioner was indicted and convicted under the provisions of 
section 72 of the penal code of New York for the crime of bribery 
committed by him while a member of the common council of the 
city of New York. Pursuant to that provision of statute he was 
sentenced to be imprisoned in the State prison for the term of nine 
years and tem months, two years of which term have already ex- 

ired. 
The application for relief from that judgment at the hands of this 
court is based upon the proposition that section 72 of the penal code, 
with the force and effect given it by section 2143 of the consolida- 
tion act, under the decision of the court of appeals, is an ex post facto 
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law, and therefore void, because contrary to the Constitution 
7 of the United States. In considering this proposition it is to 
be observed that the question so earnestly discussed in behalf 
of the prisoner, whether section 58 of the consolidation act was made 
of no effect, and section 72 of the penal code, by section 2143 of the 
consolidation act, made the law in cases of aldermanic bribery in 
the city of New York, is not presented for the decision of this court 
by this application. The petitioner is not imprisoned by virtue of 
section 58 of the consolidation act, but by virtue of section? 72 of the 
penal code. The power of this court to relieve him from imprison- 
ment, therefore, depends upon the validity of section 72 of the penal 
code, as given effect by the court of appeals. If that provision of 
the statutes of the State be valid the prisoner cannot he released by 
this court, whatever may be the opinion of this court as to the cor- 
rectness of the conclusion of the court of appeals that the law appli- 
cable to the prisoner’s case was to be found in section 72 of the 
penal code and not in section 58 of the consolidation act. It is 
thus apparent that the question presented to this court by the pres- 
ent application relates to section 72 of the penal code, and to that 
alone. In determining the validity of that section any construction 
given to it by the court of appeals is controlling, and the decision of 
the court of appeals in O’Neil’s case, where the indictment was under 
the same statute, must therefore be observed. 
In that case the court of appeals declared that section 72 of the 
penal code was to be construed as prospective only in its 
8 operation. This construction put upon a statute of the State 
by the highest court of the State, in the only case where the 
precise question has been distinctly presented, must be followed by 
this court on this occasion under the familiar rule that the con- 
struction of a State statute adopted by the highest court of the State 
is regarded as part of the statute by the national courts. It may be 
added that if the question whether section 72 of the penal code was 
prospective in its operation were open to decision here, no ground 
is discovered upon which to reject the construction adopted by the 
court of appeals, in view of the positive language of the penal code. 
Following that construction and holding, as I am bound to hold, 
that the statute under which the prisoner is confined is prospective 
only in its operation, the question presented by the petitioner is re- 
duced to this, namely, whether a statute, in force at the time when 
the offence was committed, which increases the punishment of that 
crime, but is prospective alone in its operation, is an ex post facto law. 
On that question there is nothing to be said. 
The motion for a writ of habeas corpus is denied. 


(Endorsed :) U. S. circuit court, southern district of New York. 
In the matter of the petitionof Henry W. Jaehne for a writ of habeas 
corpus. Decision. Benedict, J. U.S. circuit court. Filed Jun. 
13, 1888. John A. Shields, clerk. 


) At a stated term of the cireuit court of the United States 
for the southern district of New York, beld in the United 
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States court building, in the city of New York, on the Ist day of Oc- 
tober, 1888. 


Present: Hon. Charles L. Benedict, judge. 


In the Matter of the Petition of Henry W. JAEHNE fora Writ of 


Habeas Corpus. 


The petition herein coming on to be heard upon filing the same 
and the order to show cause granted thereon, after hearing Roger 
M. Sherman, Esq., in support of said petition, and John R. Fellows, 
Esq., district attorney for the county of New York, opposed— 

Ordered that the prayer of said petition be, and the same hereby 


is, denied. 
CHAS. L. BENEDICT. 


(Endorsed :) U.S. circuit court, southern dist. of New York. Inthe 
matter of the petition of Henry W. Jaeline for a writ of habeas corpus. 


\Order denying petition. Joseph A. Thompson, att’y for pet’r, 140 


Nassua St., New York. U.S. circuit court. Filed Oct. Ist, 1888. 
John A. Shields, clerk. 


10 \. In the Circuit Court of the United States for the Southern 
District of New York. 


In the Matter of the Petition of Henry W. JAgune fora Writ of 
Habeas Corpus. 


The petitioner above named conceiving himself aggrieved by the 
final decision and order entered on the lst day of October, 1888, in 
the matter above entitled, doth hereby appeal therefrom to the Su- 
preme Court of the United States, and he prays that this his appeal 
may be allowed, and that a transcript of the record, proceedings, 
and evidence in said matter, duly authenticated, may be sent to 


said Supreme Court. 
ROGER M. SHERMAN, 
Attorney for Petitioner, 140 Nassau St., New York. 


The foregoing appeal is allowed. It is ordered that a transcript 
of the petition and proceedings thereon be forthwith sent by the 
clerk of the said circuit court to said Supreme Court of the United 
States at Washington, in the District of Columbia. 


Dated New York, October 3, 1888. 
CHAS. L. BENEDICT, 


District Judge. 


11 [Endorsed :] U.S. circuit court, so. dist. of N. Y. In the 

matter of the petition of Henry W. Jaehne, &. Appeal. 
Roger M. Sherman, att’y for app’l’t, 140 Nassau St., New York. U. 
S. circuit court. Filed Oct. 5,1888. John A. Shields, clerk. 
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12 UnitTEep STATES OF AMERICA, 83: 


To the people of the State of New York, to John R. Fellows, Esq 
district attorney for the city and county of New York, Greeting : 


You are hereby cited and admonished to be and appear at a Su 
preme Court of the United States to be holden at Washington o1 
the 22d day of October, 1888, pursuant to an appeal filed in th 
clerk’s office of the circuit court of the United States for the south 
ern district of New York, wherein Henry W. Jaehne is appellan 
and The People of the State of New York are appellees, to show 
cause, if any there be, why the judgment or order in the said appeal 
mentioned should not becorrected and speedy justice should not be 
done to the parties in that behalf. 

Witness the Honorable Samuel F. Miller, senior associate justice 
of the Supreme Court of the United States, on the 3 day of Octo 


ber, 1888. 
CHAS. L. BENEDICT. 


13 [Endorsed:} U. S. circuit court, so. dist. of New York 

In the matter of the petition of Henry W. Jaehne, &c. Cita- 
tion. U.S.cireuit court. Roger M. Sherman, att’y for app’l’t, 14¢ 
Nassau St., New York. Filed October 5, 1888. John A. Shie'ds 
clerk. 


14 UniITED STATES OF AMERICA, ts. 
Southern District of New York, ' 


I, John A. Shields, clerk of the circuit court of the United States of 
America for the southern district of New York, in the second cir- 
cuit, do hereby certify that the foregoing pages, numbered from one 
to nine, inclusive, contain a true and complete transcript of the 
record and proceedings had in said court in the maiter of the pe- 
tition of Henry W. Jaehne for a writ of habeas corpus as the same 
remain of record and on file in said office. 

In testimony whereof I have caused the seal of the said court to 
be hereunto affixed, at the city of New York, in the southern district 
of New York, in the second circuit, this 18th day of October, in the 
year of our Lord one thousand eight hundred and eighty-eight, and 
of the Independence of the said United States the one hundred and 
thirteenth. 

[Seal of U. 8. Circuit Court, South. Dist. New York. ] 


JOHN A. SHIELDS, Clerk. 


Endorsed on cover: 8. New York C.C. U.S. No. 1409.. Henry 
W. Jaehne, appellant, vs. The People of the State of New York. 
Filed October 22, 1888. 


Supreme Court of the United States. 
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Motion to Advance. 


7 


This is a criminal case, coming here by appeal in habeas 
corpus from U.S. Cireuit Court, Southern District of New 
York. 

Appellant is imprisoned in State prison. 

Counsel for both parties have filed a stipulation that 
the case be set down for hearing October 29, or as soon 
thereafter as the court may order. 

Appellant moves accordingly. 

ROGER M. SHERMAN, 
of Counsel for Appellant, 
140 Nassau Street, NV. Y. 
OcToBER 22, 1888. 
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Appellees. 


BRIEF FOR APPELLANT, 


ROGER M. SHERMAN, 
Counsel for Appellant, 
140 Nassau Street. 
New York. 
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SUPREME COURT OF THE UNITED STATES, 


Henry W. JAEHNE, 
Appellant, 


Ss. | October Term, 1888. 


No. 1,409. 
[HE PEOPLE OF THE STATE OF 
New YorK., 
Appellees. 


Appeal from an order of the Circuit Court, Southern 
District of New York, denying Appellants petition 
Jor writs of habeas corpus and certiorari. 


BRIEF FOR APPELLANT. 
STATEMENT AND SPECIFICATION OF ERROR, 


This appeal involves the question of the constitution- 
ality of an amendment to the Penal Code of the State 
of New York, passed after that code was enacted and 
four months after it went into effect, extending its op- 
eration over the intermediate period of four months, and 
changing the punishment for that period, in the class 
of offenses and offenders here involved, from two years 
in the penitentiary to ten years in State Prison. This 


offence is bribery committed by a member of the Com- 
mon Council of New York City The provision of law 
thus made operative to increase the punishment and 
burden of crimes, committed before the Consolidation 
Act went into effect, is Section 72 of the Penal Code, 
under which ostensibly the appellant is deprived of his 
liberty. 

That section did not go into effect as to members of 
the Common Council of the City of New York on De- 
cember 1, 1882, by its own force; but, if at all, on 
April 1, 1883, retroactively by operation of Section 2143 
of the Consolidation Act ; a section which was enacted 
by Chap. 67, Laws of 1883, February 26, 1883. The 
Consolidation Act embodies special laws applicable to 
New York City, and although not in form, was, in legal 
effect, an amendment and part of Section 72, as con- 
strued by the Court of Appeals in this case. 

The particular acts here charged were alleged to have 
been committed in 1884. 

It is thus evident that the particular crime was com- 
mitted after the last enactment went into effect— 
so far as it ever went into effect ; it has been, there- 
fore, sought to dispose of the question by the plausible 
comment that a law cannot be ex post facto as to a crime 
committed after its passage. But that ans»er assumes 
the very question to be determined. 

When a legislative provision for the punishment of 
crime, in any of its operations exceeds the limits of 
legislative power and is indivisable, and the necessary 
discrimination has to be made at the trial, so that the 
rights invaded can only be protected by repeated judg- 
ments against the validity of the law ; although there 
may be a class of cases to which it might properly ap- 
ply, the provision is wholly void. 

The law here in question is thus retroactive and there- 


fore ex posl facto and wholly void; and being void, is 
not valid as to the offense here in question. 

The petition below sets forth that the petitioner is im- 
prisoned in the State prison of the State of New York, 
in violation of the Constitution of the United States: 
that he was convicted in the Court of Oyer and Termi- 
ner of the crime of bribery, committed as a member of 
the Common Council of the City of New York and sen- 
tenced to be imprisoned in said State Prison for nine 
years and six months ; that he has been thus imprisoned 
since May 21, 1886; that the only authority of law for 
said sentence isa statute of the State of New York, 
passed July 1, 1882, known as the ‘** Consolidation Act,”’ 
and especially the 2,143d section thereof, by force of 
which the Penal Code, otherwise inapplicable, is made 
applicable : and thereby the offense is made punishable 
whether committed before the passage of said ‘‘ Consol- 
idation Act,’’ or committed after, indifferently and in- 
distinguishably, by a maximum imprisonment of ten 
years in State prison; whereas, before that act took ef- 
fect, said offense was punishable by a maximum im- 
prisonment of two years in the penitentiary ; that said 
provisions of law are entire and can only be given effect 
to increase the punishment and burden of crimes com- 
mitted before their enactment and declared operation 
and effect ; that said law is therefore ex post facto and 
void under the provisions of the Constitution of the 
United States and cannot in any manner justify the im- 
prisonment of the petitioner ; that he has served the full 
term of imprisonment which could lawfully be imposed 
by any valid provision of law ; that he has exhausted his 
remedies in the Courts of the State, and he makes the 
decision of the Court of Appeals, in bis case, 103 N., 
Y., 182, a part of his petition. 

No traverse was made below, and his petition was 
disposed of as upon demurrer. 


The District Attorney, for the appellees, has formu- 
lated our contention in this way: 

“That Section 100, Chap. 335, Laws of 1873, with its 
maximum of two years’ imprisonment, was prior and 
up to the 1st day of December, 1882, the law applicable 
to crimes of bribery committed by members of the Com- 
mon Council of the City of New York, and that it has 
ever thereafter continued to be, and is now, the law to 
be applied to such crimes, unless it was repealed by the 
Penal Code when it went into operation and effect upon 
December 1, 1882; that Section 100, Chap. 335, 1873, was 
by the terms of the Penal Code, as it read when it first 
took effect on December 1, 1882, excepted from the opera- 
tion of the Penal Code, and was not then and thereby 
repealed by virtue of any repealing force which the Pe- 
nal Code then possessed ; that the claim of repeal by the 
Penal Code on December 1, 1882, must rest upon the 
theory of an after acquired nune pro tune repealing 
force and effect conferred upon the Penal Code on the 
Ist day of April, 1883, by Section 2148 of the Consoli- 
dation Act, which that day went into operation and ef- 
fect ; that to claim for the Penal Code such a nwne pro 
func repealing force and effect, increasing the imprison- 
ment to ten years, would be to claim for it a retrospect- 
ive and ex post facto force and effect; and the allow- 
ance of such a claim, and the giving to the Penal Code 
of such a force and effect, increasing the punishment 
from two years to ten, would be giving it an ex post 
Jacto operation and effect as to crimes of bribery com- 
mitted in the city of New York by members of the Com- 
mon Council thereof, at any time during the period of 
four months between December 1, 1882, when the Penal 
Code went into operation and effect, and April 1, 1883, 
when the Consolidation Act went into operation and ef- 
fect.” 

The Court below disposed of petitioner's contention 


limiting its consideration to Section 72 of the Penal 
Code, alone, declining to consider the question argued, 
of the effect of the Consolidation Act ; and determined 
that a decision of the Court of Appeals, in the case of 
People os. O' Neil, /29 N. Y.2£7subsequent to this case, 
where that Court passed upon the present contention 
adversely, was controlling upon the Cireuit Court. 

The limit of the examination below was, therefore, too 
narrow as an original question, inasmuch as it re- 
garded the language of the Penal Code without consid- 
eration of the body of the law in pari materia; and the 
decision below proceeded upon an erroneous theory in 
giving a controlling effect to the decision of the Court of 
Appeals. 

The reason assigned for subordinating the determina- 
tion of the Circuit Court to that of the Court of Appeals 
is the same assigned in the dissenting opinion for the 
same conclusion in 


Butz vs. City of Muscatine, 8 Wall., 584, 


and this determination and the reason assigned are 
directly in conflict with that case and several others in 
this Court. 

While a writ of habeas corpus is not a writ of error, 
vet where the error pervades the jurisdiction over the 
subject matter,— the very power of the Court to impose 
the sentence,—the question may be raised by writ of 
habeas corpus. 

Where a controlling premise in the determination is 
a construction of a state statute in disregard of the man- 
date of the federal constitution the federal Courts may 
review that question. The rule invoked by Judge Ben- 
edict doubtless applies as a rule of decision in trials at 
law in the Courts of the United States. But in cases of 
appellate, or substantially appellate, jurisdiction, when 
the very questiones to be determined, is whether the 


6 


State Court has proceeded upon a controlling error upon 
a federal question, then it is no answer to say that the 
State Court has so decided, nor is it any answer that the 
State Court has determined that the question does not 
arise ; nor, in cases of contract, that there is no contract 
to be impaired; nor that the objection is obviated in 
some other way. 

In the exercise of appellate power every element in- 
volved is a matter of original inquiry here, and the de- 
cision of the State Court receives the deference due to its 
reasoning, but is not controlling as authority. 


Points. 
I. 


IT IS PROPER, AT THE OUTSET, TO RECALL THE AUTHOR- 
ITATIVE DEFINITIONS OF AN ex post facto LAW, AND TO 
INDICATE THEIR APPLICATION HERE. 


In Calder vs. Bull, 3 Dall., 390, Chase, J.: 

‘* T will state what laws I consider ex post facto laws 
within the words and intent of the prohibition. * 
* Second. Every law that aggravates a crime or makes 
it greater than it was when committed. Third. Every 
law which changes the punishment and inflicts a greater 
punishment than the law annexed to the crime when 
committed ; but Ido not consider any law ex post facto 
within the provision, which mollifies the rigor of the 
criminal law, but only those that create or aggravate the 
crime or increase the punishment or change the rules of 
evidence for the purpose of conviction.” 


In ex parte Garland, 4 Wall., 391, Miller, J. : 
‘** This exposition of the nature of ex post facto laws 
has never been denied.”’ 

Now, to indicate the foundation here, for the appli- 
cation of this definition — 

The Penal Code, when it went into effect December 1, 
1882, by its terms (Sec. 725), provided that ** NoTHING 
in this Code affects Any of the provisions of all acts in- 
corporating municipal corporations, and acts amending 
acts of incorporation or charters of such corporations ;” 
but continued them in foree, ‘‘ except so far as ap- 
pealed or affected by subsequent laws, notwithstanding 
the provisions of this Code.” 

At that time an act of the enumerated description was 
in force in the city of New York (Ch. 335 of the Laws 
of 1873) ; by the 100th section of which the offense of 
bribery charged in this indictment, was punishable by a 
maximum imprisonment of two years in the penitenti- 
ary. 

After the Penal Code took effect, and untila ‘* subse- 
quent law,’’ the CONSOLIDATION Act (from December 1, 
1882 to April 1, 1883), for a period of four months, the 
offense in question was punishable under Sec. 100, Ch. 
335, of 187%. 

That offence, committed between December 1, 1882, 
and April 1, 1883, was thus, if prosecuted to conviction 
before the latter date, punishable by the maximum im- 
prisonment of two years in the penitentiary, while after 
that date, by force of the construction given in the 
JAEHNE CASE to Section 2143 of the CoNSOLIDATION 
Act, which then went into effect, the same crime was 
punishable by a maximum imprisonment of ten years 
in the State Prison. 

The result of the construction in the JAEHNE CASE is, 
that Section 2143, applying the Penal Code to a case to 
which it did not before apply, increases the punishment 
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of an offence committed before it took effect. The body 
of the law is, thus, within the definitions of the Con- 
stitutional prohibition, ea post facto, and void. 


II. 


THE EXCESSIVE SENTENCE IS VOID FOR WANT OF 
JURISDICTION ; AND REVIEWABLE UPON HABEAS CORPUS. 
Windsor vs. McVeigh, 983 U. 8., at pp. 

282, 283. 
Peo. ex. rel. Tweed vs. Liscomb, 60 N. Y., 


5d9. 


IIT. 


Iv IS THE RIGHT AND DUTY OF THIS COURT TO RE- 
VIEW, AS AN ORIGINAL QUESTION, THE EFFECT OF 
SECTION 2143 OF THE CONSOLIDATION ACT UPON THE 
BODY OF THE LAW; AND AS A NECESSARY COROL- 
LARY, TO DETERMINE FOR ITSELF WHAT IS THE COR- 
RECT VIEW OF THE BODY OF LAW UPON WHICH 
SECTION 2148 OPERATES. THE OPINION OR JUDGMENT 
OF THE STATE COURTS IS WITHOUT AUTHORITY IN THE 
REVIEW OF THESE QUESTIONS. 


In Butz os. The City of Muscatine, 8 Wall, 582, this 


Court said : 


% x % x % # * a 


‘‘Tt is the duty of this Court to decide the questions 
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involved in this class of cases when presented for de- 
cision. This duty carries with it investigation, reflee- 
tion and theexercise of judgment. It cannot be per- 
formed on our part by blindly following in the footsteps 
of others and substituting their judgment for our 
own. 

‘‘ Were we to accept such a solution we should abdi- 
cate the performance of a solemn duty, betray a sacred 
trust committed to our charge and defeat the wise and 
provident policy of the Constitution which ealled this 
Court into existence. | 
- % % . * * * * 


‘It has been suggested * * that we are concluded 
by the more limited interpretation of the provisions of 
the code which has been given to them by the Supreme 
Court of the State. 

‘*To this we think there are several answers : 

1. In all the cases brought here under the 25th Seec- 
tion of the Judiciary Act, this Court has never hesi- 
tuted to determine for itself the construction and effect 
of any statute of a State brought under review without 
reference to the previous adjudications of the highest 
Court of the State upon the subject. 

“* * * * ¥* * 


‘* Questions which are identical may be brought here in 
both ways; uncer such circumstances, it will hardly be 
insisted that State adjudications are to control in one 
ease and not in the other. 

% * % # % * 


‘‘ Here,the remedy is taken away ; not by a subsequent 
repeal, but by subsequent judicial decisions. The ef- 
fect upon the contract is the same as if the provisions 
of the code had been repealed. 

This Court construes all contracts brought before it 
for consideration, and in doing so, its action is inde- 
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pendent of that of the State Courts, which may have ex- 
ercised their judgment upon the same subject. This is 
one of the functions we are called upon to perform in 
this case. The fact that one of the elements in the case 
is a statute of the State, does not affect the legal result. 
We are of the opinion that under the Statutes of Lowa, 
. . the relator is entitled to the remedy he asks, 
and that this right can no more be taken away by subse- 
quent judicial decisions than by subsequent legislation. 
It is as much within the sphere of our power and duties 
to protect the contract from the former as from the 
latter, and we are no more concluded by one than the 
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at pf. $F Walk -atp—H4, this Court says: 
* The prohibition applies to Any act to which the State, 
by its enforcement thereof, gives the force of law.”’ 
Allen os. Louisiana, 103 —§ S., at p. 639. 
Wright vs. Nagle, 101 U. 8., at p. 794. 
Ohio L. & T. Co. vs. vera 109 U.S., 244- 
256. 
Douglass vs. County of Pike, 101 U.S., at 
p. 687. 
Louisville Co. vs. Palmer, 109 U. 8., at p. 
256. 
Grenada Co. Supervisors os. Brogden, 112 
U. S., 269. | 
Rice vs. Railroad Co., 1 Black, 360. 
Delmar vs. Ins. Co., 14 Wall, 668. 
U.S. Rev. Stat., Sec. 721. 


By that section (Sec. 34 o0f the Judiciary Act) the 
laws of the several States are prescribed as rules of de- 
cision in the Courts of the United States only in trials 
at common law ; and, only then, when the Constitution, 
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statutes or treaties of the Unite! States do not other- 
wise require or provide. 

In Ohio L. & T. Co. vs. Debolt, this Court says, 
Taney, C. J. : 

‘* It would be impossible for this Court to exercise 
any appellate power in a case of this kind unless it was 
at liberty to interpret for itself the instrument relied on 
, as a contract between the parties.’’ 

In Douglass »s. County of Pike, this Court says: 

‘* We always regret to find ourselves in conflict with 
the Courts of the States in matters affecting local law, 
but, when necessary, we cannot refrain from acting on 
our own judgment, without abrogating our constitu- 
tional functions.”’ 

In Burgess vs. Seligman, 107 U. 8., 33, the Court says : 

‘Tt can hardly be contended that the Federal Court 
was simply to register their decision; or that the judg- 
‘ment of the Circuit Court should be reversed merely 
-because the State Court has since adopted a different 
‘view. If we could see fair and reasonable ground to 
acquiesce in that view, we should gladly do so; but in 
the exercise of that independent judgment which it is 
our duty to apply to the case, we are forced to a differ- 
‘ent conclusion.” 

In Pease os. Peck, 18 How., U. S., 595, this Court 
Says : 

‘There are, it is true, many dicta to be found in our 
decisions averring that the Courts of the United States 
are bound to follow the decisions of the State Courts on 
the construction of their laws. But although this may 
be a correct, yet a rather strong, expression of a general 

rule, it cannot be received as the enunciation of a maxim 
of universal application. Accordingly our reports fur- 
nish many cases of exceptions to it. 


M: * * * * * * 
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‘* When the decisions of the State Court are not con- 
sistent. we do not fee] bound TO follow the last. if it is 
contrary to our own convictions ; and much more is this 
the case where, after a long course of consistent de- 
cisions, some new light suddenly springs up, or an 
excited public opinion has elicited new doctrines sub- 
versive of former safe prec dent. 

‘* Cases may exist also when a cause is got up in a 
State Court for the very purpose of anticipating our 
decision of a question known to be pending in this 
Court. 

* x: * x - + * % 

‘** Such decisions have not the character of established 
precedent declarative of the settled law of a State. 

‘* Parties who, by the Constitution and Laws of the 
United States, have a right to have their controversies 
decided in their tribunals, have a right to demand the 
unbiased judgment of the Court.”’ 

it results from these, and many more decisions 
that this Court must consider whether Section 
2143 of the Consolidation Act, in the operation 
given to it by the Court of Appeals, imposes upon the 
body of the law an ez post facto effect; to determine 
that question, this Court must also examine the stat- 
utes jn pari materia, and determine as an original 
question, independently of the State Courts, whether 
those statutes, in the absence of the 2143d section, fail to 
justify the result. If this Court, in its independent judg- 
ment, is of the opinion that these questions must be 
answered affirmatively, itis the right and duty of this 
Court to so declare, and to apply its writ to effectuate 
this determination. 

Judge Rapallo declares (103 N. Y., p. 208) that: 

‘The present controversy would never have arisen, 
but for a peculiar provision of the Consolidation Act 
contained in section 2143 of that act.”’ 
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The mandate of that section is, obviously, a control- 
ling principle in the decision of the Court of Appeals. 
It is obvious that an inseparable element of the inquiry 
is,“whether there is any basis in the proper construction 
ofthe statutes in pari materia for the punishment 
here complained of, without the assistance of section 
2143. Wesubmit that there is no such basis. This 
Court is now asked to declare that the effect given to 
that peculiar and indispensable provision is in conflict 
with the Federal Constitution. 

Williams os. Oliver, 12 How. U. 8., 125. 
Klinger os. Missouri, 13 Wall., 257. 

This Court, then, having possession of the cause with 
power to enforce the mandate of the Constitution, in 
respect of ‘‘any act to whicha State by its enforce- 
ment thereof, gives the force of law,’ and the error 
p being in a judicial decision, and not, as we contend, in 

the statute, it follows that this Court should give to the 
State law, the construction which will sustain its valid- 
ity rather than the one which which will render it inop- 
erative and void: 

Ogden vs. Saunders, 12 Wheat., 270. 

Grenada Co. Supervisors vs. Brogden, 112 

U. S., 269. 
Chew Hong vs. U. 8., /bid., 5386, 549, 550, 


IV. 


THE INQUIRY IS NOT LIMITED TO THE QUESTION OF THE 
VALIDITY OF SECTION 72 OF THE PENAL CODE, MERELY 
BECAUSE THE RECORD DECLARES THAT THE PRISONER IS 
IMPRISONED BY VIRTUE OF THAT SECTION. 


In habeas corpus a Federal Court may go behind the 
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commitment and inquire into the cause of the commit- 
ment. 
Kz parte Jenkins, 2 Wall. Jr., 521. 
Ez parte Sifford, 5 A. L. Reg., 659. 
In re Wing Yung, Quy, 2 Fed. Rep., 
624. 
Ex parte McCready, 1 Hughes, 598. 


It isa settled rule of construction of statutes that 
the formal division of statute is unimportant. Acts 
and their amendments are regarded as constituting but 
one enactment. 

Harrell os. Harrell, 8 Fla., 46. 

Ashley vs. Harrington, 1 D. Chip. (Vt.), 
3d48. 

Com. vs. Goding, 3 Mete., 130. 

Bryant os. Livermore, 20 Minn., 313. 

U. S. os. Freeman, 3 How., U. 8., 556. 


Several statutes that are in pari materia are to be 
constructed as one statute, in explaining their meaning 
and intent. 


1 Kent Com., 463. 

Patterson os. Winn, 11 Wheat., 385, 386. 
The Harriet, 1 Story, 251. 

U. S. os. Collin, 3 Blateh., 325. 

Bank os. Collector, 3 Wall., 495. 

Virginia Coupon Cases, 114 U.8., at p. 304, 


Vv. 


THE DECISION OF THE Court OF APPEALS SUSTAINING 
THE IMPRISONMENT HERE IMPOSED IS MADE TO DEPEND 
UPON SECTION 2143 oF THE CONSOLIDATION ACT, AS A 


CONTROLLING PRINCIPLE TO REACH THEIR JUDGMENT. 


The controlling proposition in the opinion of the Court 
of Appeals, in People rs. Jaehne, 103 N. Y., 182, 189, 
the principle of the decision, the starting point, is that 
Section 2143 of the Consolidation Act, subordinates that 
act to the Penal Code. 

The language of Section 2143 referred to is ‘‘ for the 
purpose of determining the effect of this act upon other 
acts, except the Penal Code, and the effect of other acts, 
except the Penal Code, upon this act, this act is to be 
deemed to have been enacted January 1, 1882; all acts 
passed after such date, and the Penal Code, are to have 
the same effect as if passed after this act.”’ 

The Court of Appeals determined, what it is unneces- 
sary to question here, that there was an irreconcilable 
conflict between Section 72 of the Penal Code and See- 
tion 58 of the Consolidation Act (an unvaried re-enact- 
ment of Section 100 of the Charter Act of 1873), and 
that these sections could not co-exist That Court held 
that the question which law should yield must be deter- 
mined by the question: Which was the later will of 
the legislature? That Court decided that, although the 
Consolidation Act is, in fact, the later enactment, 
although the Penal Code was directed to take effect De- 
cember 1, 1882, and the Consolidation Act, to take effect 
April 1, 1883; and although the Consolidation Act, by 
this same Section 21483 expressly provided that: ‘* This 
act shall not affect any offence committed * * prior 
to the time when // takes effect ;*’ nevertheless, 
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‘There being no question of legislative power, it is 
the plain duty of courts to construe the two statutes in 
accordance with this direction.” 

To emphasize our contention that this section is the 
essential and controlling element in the result reached 
by the Court of Appeals in this case, that Section 2143 
is the platform upon which this imprisonment of ten 
years rests, observe what the two dissenting Judges say 
(103 N. Y., p. 203) : 

‘* The present controversy would never have arisen but 
for a peculiar provision of the Consolidation Act, con- 
tained in Section 2143 of thatact. * * * 

The effect of this section is the question now before 
us.”’ 

Elsewhere, in the opinion of the majority of that 
Court in this case, there is no assertion of any inde- 
pendent repeal force in the Penal Code. We challenge 
criticism of our assertion that the whole argument there 
proceeds from this dominant idea ; there is no assertion of 
independent repealing force in other provisions. The idea 
entirely is that the adoption of this controlling principle 
can be harmonized with those sections which, the de- 
fence urged, were in conflict with the decision. There 
is everywhere the tacit admission that, but for Section 
2143, the argument in favor of Section 100 of 1873 or 58 
of the Consolidation Act might well prevail. All other 
provisious were referred to in the way of argument as 
sustaining the conclusion previously adopted as one com- 
pelled and obligatory, by force of Section 2143. 

Thus the Court of Appeals says: ‘* Notwithstanding 
the generality of the language of Section 725, it is ap- 
parent from other provisions of the Consolidation Act, 
and of the Penal Code. that it was not intended that all 
penal provisions in charter acts should remain in force, 
unaffected by the Penal Code.”’ 
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Again: ‘* This limitation upon the generality of the 
- language of that section is required upon construing it 
in connection with other provisions.” 


Vi. 


THE PENAL CopE IS INAPPLICABLE TO THE OFFENCE 
OF BRIBERY COMMITTED BY A MEMBER OF THE COMMON 
COUNCIL OF THE City OF NEW YORK, EXCEPT AS IT IS 
MADE APPLICABLE BY THE CONSTRUCTION OF SECTION 
2143 OF THE CONSOLIDATION Act. SECTION 100 oF 
Cuap. 335 or THE LAWS OF 1873, IMPOSING A MAXIMUM 
N IMPRISONMENT OF TWO YEARS IN THE PENITENTIARY, 

WAS THE LAW APPLICABLE THERETO UNTIL APRIL 1, 
1883, WHEN SECTION 2143 WENT INTO EFFECT. SECTION 
2143 GIVES EFFECT TO SECTION 725 OF THE PENAL CopR, 
AND NOT TO SECTION 723 AND SECTION 100 OF 1873 AND 
58 OF THE CONSOLIDATION ACT, AFFORD THE MEASURE 
OF PUNISHMENT. 


The Penal Code was enacted July 26, 1881. By its 
72d section the offence of bribery committed by ‘‘a judic- 
ial officer, a person who exercises any of the functions 
; of a public office, not designated in Titles VI and VII of 

that Code”’ (that is, an officer of the State, or a member 
of the legislature), ‘‘ or a person employed by, or acting 
for, the State, or for any public officer in the business of 
the State,’’ was punishable by imprisonment for ten years 
in State Prison. By the 704th section it was provided 
that the provisions of the Penal Code respecting impris- 
-onment ‘shall not apply to a case where special provis- 
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ion is made by statute as to the punishment of any par- 
ticular offence or class of offences or offenders.” 

By Sec. 100 of Chap. 335 of the Laws of 1873, special 
provision was then made that a member of the Common 
Council of the City of New York guilty of bribery 
should be punished by two years imprisonment in the 
penitentiary. 

By its 719th section the Penal Code provided that ‘‘ an 
offense specified by this code must be punished aeccord- 
ing to the provisions of this code and not otherwise.”’ 
Conversely, it followed that an offense, excluded, as was 
- this, from its punishments, could not be regarded as 
specified, by the Penal Code. 

By its 725th section the Penal Code provided that 
‘*nothing in this code affects any of the provisions of 
all acts incorporating municipal corporations, and acts 
amending acts of incorporation or charters of such cor- 
porations,’’ but continued them in force, ‘‘ except so 
far as repealed or affected by subsequent laws, notwith- 
standing the provisions of this code.”’ 

By Section 726, the repealing clause of the Penal 
Code, provision was made for the repeal of inconsistent 
acts, ‘so far as they impose any punishment for crime ; 
except as herein provided.” 

By Section 727 of the Penal Code it was provided that 
the act should take effect December 1, 1882; but that 
‘‘when construed in connection with other statutes, it 
must be deemed to have been enacted on the fourth day 
of January, 1881, so that any any statute enacied after 
that day is to have the same effect as if it had been en- 
acted after this Code.”’ 

We lay stress upon this date, the date when the leg- 
islative comparison and adjustment of the Penal Code 
to other statutes ended. The apparently plain direction 
of Section 725 has been, by a refinement and substitu- 
tion of words, by the Court of Appeals in this case ad- 
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justed to the view which starts and ascends from Sec- 
tion 2143 of the Consolidation Act. This direction to 
regard January 4, 1881, as the end of the comparison 
and adjustment of the Penal Code to other statutes is of 
the utmost importance here, in view of the then existing 
statutory condition of the special laws of New York 
City ; a condition entirely overlooked, and now pre- 
sented for the first time; a condition which impera- 
tively enforces the plain language of Section 725, and 
gives it the fullest effect as saving Section 100 of the 
preceding corporate act from the operation of Section 
72 of the Penal Code. | 

Prior to the enactment of the Penal Code it had been 
provided by Chap. 536 of the Laws of 1879, passed June 
20, 1879, entitled **‘ An Act to provide for a compilation 
and revision of laws of the State of New York affecting 
publie interests in the City of New York,”’ that: 

Sec. 1. Commissioners be appointed to compile and 
revise all the special or local laws affecting public 
interests in the City of New York, which shall be in 
force at the time such Commissioners shall make their 
final report. Sec. 2. That when the Commissioners shall 
have completed the compilation and revision of the stat- 
utes, they shall submit a copy to the legislature for the 
year 1880, with suggestions and recommendations re- 
specting such contradictions, omissions and imperfec- 
tions as nay appear in the original text. 

This commission made their report in two books enti- 
tled ‘*Special and Local Laws affecting New York 
City’ ; and by Chapter 595, of the Laws of 1880, passed 
June 26, 1880, it was enacted that this volume may be 
read in evidence and cited in any Court or proceeding, 
as containing presum; tively all special or local laws af- 
fecting public interests in force in the City of New York, 
January 1, 1880. 

This volume contained, Chap. 335, Laws of 1872, enti- 
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tled ‘‘ An Act to reorganize the local government of the 
City of New York”; by Section 100 of which, the of- 
fense in question committed ‘* by any member of the 
Common Council * * after his election * or before or 
after he should have qualified and taken his seat or en- 
tered upon his duty ’’ was made punishable by a maxi- 
mum imprisonment of two years in the penitentiary and 
a fine ; and the officer was disqualified ‘‘ from holding 
any public office, trust or appointment under the City 
of New York,’’ and forfeited his office. 

By Chap. 594, Laws of 1880, passed June 26, 1880, en- 
titled ‘‘ An Act to provide for the revision of the special] 
and local laws affecting public interests in the City of 
New York,’”’ it was enacted Sec. 1. That Commission- 
ers be appointed to revise all the special or local laws 
affecting public interests in the City of New York,which 
shall be in force at the time such Commissioners shall 
make their final report or at such time prior thereto as 
said Commissioners shall find advisable. 


% *: x x % x % x 


That copies should be distributed to those whose ad- 
vice is desirable, and thereafter the revision should be 
submitted to the legislature. 


The report under this act was submitted by the Com- 
missioners to the legislature, May 23, 1881. 


The compilation and revision referred to have been 
sent to the library of this Court, by George Bliss, Esq., 
one of the Commissioners, at my request. 

It thus becomes plain that the whole subject of the 
statutes affecting New York City was in the hands of 
this Commission, to be put in shape for legislative con- 
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sideration, until after January 1, 1880; that the legis- 
lature as near to January 4, 1881, as July 26, 1880, 
made the compilation evidence of the existing law, in- 
cluding See. 100, of the Corporate Act of 1873. It is 
reasonable to suppose that such an enactment would not 
have been made if the legislature had in contemplation 
so soon after to change this law. ‘It is contended, how- 
ever, that as soon after as January 4, 1881, the legis- 
lature had matured its intention that See. 100 shonld be 
repealed by See. 72. But it is further evident that this 
same body of law and compilation was, on the same 
26th of July, 1880, when it was continued by statute as 
in force, referred again to the Commission, to be put in 
consolidated shape for re enactment, with the evident 
intention that the whole question should yet remain in 
abeyance,and be acted upon by the next legislature. The 
report under the Act of July 26, 1880, was made May 
23, 1881, two months prior to the enactment of the Penal 
Code, and over four months after the declared end of 
the comparison and adjustment of the Penal Code to 
other statutes. The whole subject of special laws in 
force in New York City was thus placed out of consid- 
eration and so remained until after January 4, 1881 ; 
and when this subject came again into the hands of the 
legislature, on the 25d of May, it considerately enacted 
the Penal Code with the express declaration in See. 727 
that January 4, and not any later day, should be the 
test as to what was in the contemplation of the legis- 
lature in its adjustment of inconsistent provisions and 
repeal by implication. 

These statutes, and the status of this whole subject 
matter, at the time the Penal Code passed from the 
consideration of the legislature, which have been 
utterly ignored in the State Courts, clearly show that 
the saving clause, Sec. 725, meant just what it said. In 
other words, the Penal Code, when it went into 
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operation, and, as it read when it first took effect, on 
December 1, 1882, did not repeal section 100 of chap. 
335 of the Laws of 1873, by any repealing power which 
it then possessed ; but section 100 of 1873 was eacepted 
from the operation of the Penal Code by its section 725. 
Any claim of repeal by the Penal Code, or of operative 
force of section 72 of that Code, against this offense, 
must rest upon an a@/ler acquired nune pro lunc, repeal- 
ing foree, conferred upon the Penal Code on April 1, 
1883, by section 2148 of the Consolidation Act. 

This is the inference to which legal reasoning, no less 
than the plain language of the statute conducts. 

The Penal Code is an institute of criminal justice 
for the entire State, and is operative upon persons gen- 
erally ; the Charter Act of 1873 is of effeet only in the 
city of New York, and section 100 touches only officers 
of the city. These laws move in different orbits and 
cannot clash or conflict. They are, therefore, subject to 
the rule of construction, that a later general act does 
not repeal a prior local, or special act, unless the legis- 
lative intent to repeal b+ unequivocally expressed. 

People vs. Quigg, 59 N. Y., 83. 

In re Company, 69 N. Y., 209. 

Village os. Howell, 70 N. Y., 284. 

In re Evergreens, 47 N. Y., 216. 

In re Goddard, 94 N. Y., 544. 

People os. Catholic Protectory, 38 Hun, 
127; 101 N. Y., 195. 

U.S. os. Claflin, 97 U. 8., 546. 


The Penal Code was enacted upon the report of a 
commission. | 

The Legislature adopted the language of the Penal 
Code Commissioners in section 725, and it is proper to 
observe the note of those Commissioners (note to sec- 
tion 786 of the report of the Commissioners of the 
Penal Code, p. 286). They say : 
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‘** The Commissioners have provided by section 2, that 
from the time when the Code takes effect, no person 
shall be punished criminally, except as provided by this 
Code, or by some stalute which it specifies as con- 
linuing in force. 

‘*In the section of the text (725), they enumerate 
the statutes which are intended to be continued. * * * 

‘* The acts enumerated in the above section are, for 
the most part, local or special in their character, and 
proper to be continued as separate laws, rather than to 
be incorporated in the Code.” 

A later statute in the affirmative shall not take away 
a former act; and eo potius, if the former be particular 
and the latter, general. 

Gregory's Case, 6 Coke, part 6, p. 19. 


General legislation on a particular subject must give 


way to special legislation on the same subject. 
State es. Mayor, 33 N. J. L., 61. 
State os. Branin, 3 Zab., 484. 


‘‘No intent of the legislature to repeal or interfere 
with special statutes applicable to the city of New York 
can be implied from general legislation upon the subject 

* * * Laws special and local in their application 
are not deemed repealed by general legislation, except 
upon the clearest manifestation of the legislative in- 
tent.”’ 

People vs. Quigg, 59 N. Y., 88. 


‘‘ When the legislature pass a particular act and de- 
clare under what circumstances, in what manner and to 
what extent individuals shall be liable under that act, 
the intendment is that they are liable under these pro- 
visions only, and do not fall within the provisions of 
former general acts. Subsequent general acts, although 
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their language is sufficiently broad and comprehensive 
for such purpose, will not control the provisions of prior 
special statutes, unless the legislature so intended.”’ 
Rochester vs. Barnes, 26 Barb., 662. 
Plank Road Co. vs. Allen, 16 Barb., 15. 
Webber vs. Bank, 2 Daly, 406. 
Com. *s. Kimball, 21 Pick., 375. 
in re Goddard, 16 Pick, 504. 


‘‘If the provisions of a special charter or a special 
authority, derived from the legislature, can reasonably 
well consist with general legislation, whose words are 
not absolutely inharmonious with it, the two are to be 
deemed to stand together; one as the general law of the 
land, the other as the law of the particular case.”’ 

State os. Stoll, 17 Wall., 425. 
Townsend vs. Little, 109 U. 8., 504. 


The efficacy of « law, begins when it goes into oper- 
ation, and not at the date of its enactment. 
McLaughlin vs. Page, 8 N. Y. State Rep., 
367. 


In the absence of section 2143, the Penal Code went 
into operation December 1, 1882, and the Consolidation 
Act went into effect April 1, 1883. 

Thus the Consolidation Actis the later act,and assum- 
ing the inronsistency which the Court of Appeals asserts 
between section 58 of that act, and section 72 of the 
Penal Code, the latter section must give way. The prin- 
ciple of implied repeal invoked, is erroneously stated 


in the opinion of the Court of Appeals, and is made to 
turn upon the relative enaclmentpg of the two statutes. 
Ordinarily, of course, there is the same relation and pri- 
ority between the enactment, and the operation of two 
statutes ; and then the rule is thus stated with sufficient 
accuracy. But here it is important to state that prin- 
ciple more accurately. The doctrine of implied repeal 
is that two inconsistent statutes covering the entire 
field, cannot be in force at the same time; the opera- 
tivn of the later one displaces the operation of the 
earlier. 

The Court of Appeals finds in section 2143, a rule of 
construction, and asserts that it is controlling. 

But an accurate statement of the rule of construction, 
does not justify the result, reached by that Court. 

While the Consolidation Act and Penal Code may be 
construed as if the Penal Code were later than the Con- 
solidation Act, no construction can override the express 
provisions as to when those laws shall, respectively take 
effect. The Penal Code which is to fake effect December 
1, 1882, cannot repeal the Consolidation Act, which is not 
to take effect until April 1, 1883 % In other words, the 
Consolidation Act cannot take effect for the purpose of 
heing repealed, before the time wlien it can take effect 
for any other purpose. No such repeal can be reached by 
construction of THE RELATIVE EFFECT OF THE PENAL 
CODE AS A LATER ACT, UPON THE GROUND COVERED BY 
THE OTHER. When the Consolidation Act expressly 
provides that it shall fake effect on April 1, 1883, no 
punishment can be inflicted under its authority before 
that time; and although the Penal Code be regarded as 
enacted after the Consolidation Act, its provisions, so 
far as they take effect, must fake effect before the latter. 

If a prosecution for bribery like this had been 
instituted between January 1, 1882, and April 
1, 1883, to what statute would it be referred for 
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support? It could have derived no force from the 
Consolidation Act, for that was not then in effect. 
Until December 1, 1882, it could have derived no 
force from the Penal Code, for haf was not, until then, 
in effect. Such a prosecution must necessarily have 
been referred to Section 100 of chapter 335 of the Laws of 
1873. 

The question is as to the effect of Section 72 of the 
Penal Code on section 100 of chapter 335 of the Laws of 
1873 ; this must be resolved without aid from Section 
2143 of the Consolidation Act. But Section 58 of that 
act, by continuing Section 100 of 1873, until April 7, 
1883, and by declaring that ‘‘ this act shall not affect 
any offence committed prior to the time when it takes 
effect,’ removes it from the operation of the Penal 
Code. 

Section 72 of the Penal Code does not cover the whole 
subject of Section 100 ; the two statutes are not identi- 
cal in substance. This is not apparent upon reading the 
opinion in the JAEHNE CASE ; but upon referring to the 
statute it appears that the opinion possibly proceeds 
upon an erroneous assumption in that particular. Seec- 
tion 72 leaves unpunished a ‘* CLERK,”’ and *‘ AN OFFICER, 
BEFORE HE SHALL HAVE QUALIFIED AND TAKEN HIS 
SEAT OR ENTERED UPON HIs DUTY ;’ which are within 
the terms of Section 100 and Section 58. 

Suppose some person is charged with paying bribes 
upon a record which convicts him of bribing these Al- 
dermen on the 31st of December, 1883. They have not 
‘: qualified or taken their seats or entered upon their 
duties."’ Yet they are known. They hold the certifi- 
‘ate of the Board of County Canvassers. On January 
1, 1884, they will have qualified and become officers. It 
will serve the same purpose to bribe them on December 
31, ason January 1. Isit safer? If Section 72 has re- 
pealed Section 100, or’ Section 58, there can be but one 
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answer. Section 72 only applies to ‘ officers.’’ That is 
qualified officers. They are to forfeit any office held by 
the offender. 


The exact direction of section 2,143 is that in construe- 
tion with the Consolidation Act, the Penal Code is, ‘** to 
have the same effect as if passed after this act.”’ 

That direction, it would seem, would be satisfied by giv- 
ing effect to the Section 725 of the Penal Code quite as 
well as by giving effect to Section 72, and refining away 
Section 725. To regard Section 725 of the Penal Code as 
intended to retain Section 58 of the Consolidation Act, 
as immediately succeeding Section 100 of the Charter 
Act of 1873, would be, in the fullest sense, to give the 
Penal Code the same effect as if passed after the Consol- 
idation Act. This view consistently sustains a policy 
which had obtained for twenty-five years, making the 
punishment for bribery in the class of city officials less 
than that in the category of State officials. 

This view leaves no such diatus as is necessarily, and 
as the Court of Appeals concedes to be, the result of iZs 
construction. 

The direction of Section 727 of the Penal Code, to re- 
gard it, for construction, as if enacted January 4, 1881, 
applies to Chap. 335 of 1873. The result of such a com- 
parison, upon the rule laid down by the Court of Ap- 
peals here, would be to repeal See. 100 of 1873, as of 
January 4, 1881, while there would be nothing in its 
place until December Ist, when Section 72 became oper- 
ative. 

In the case of People vs. O’ Neil,——N. Y.—, that 


Court says: 
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‘* The alternative conclusion would be that the legis- 
lature, in repealing Section 100 of the charter by the 
enactment of the Penal Code, had inadvertently omitted 
to except from the operution of the repealing statute, 
cases of bribery committed by municipal officers of New 
York, prior to the enactment.” 

* Our view of Section 2148 of the Consolidation Act 
further relieves the legislature from the absurdity 
pointed out by Judge Rapallo (p. 204): **The absurdity 
of enacting Section 58 and inserting in the same act a 
provision which would prevent its operation.” 

The incorporation of Section 100 of 1873, into the Con- 
solidation Act, Sec. 58 was the strongest reaffirmance 
and continuance of it. 

Davies os. Fairbairn, 3 How. U. 8., 636. 


This view, still further, avoids an encroachment by 
the Court upon the functions of the legislature. The 
public policy, contended for by the Court of Appeals, of 
making the punishment for bribery uniform, may be 
obvious enough as a consideration addressed _ to 
the legislature; but, as Judge Rapallo_ points 
out, it is not found in the statute, but the opposite pol- 
icy is firmly imbedded there. 

The earliest New York statute which expressly re- 
lates to the crime of bribery committed by a member of 
the Common Council of any city, is chapter 539, Laws of 
1853. This act adds such officers by name to the enu- 
meration of the Revised Statutes, and thus subjects 
them to a maximum imprisonment of ten years for this 
offence. mal 

The next act is chapter 747 of 1869, which applies to 
‘‘any person holding office under the laws of this State;’’ 
and changes the maximum imprisonment to five years, 

While thw statute remained in force, Chap. 446 of 
1857 was passed. It was entitled, ‘‘ An act to amend the 
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Charter of the City of New York; and by its 52d 
section it punished the offense of bribery committed by 
‘‘municipal officers in the city of New York,’ bya 
maximum imprisonment of two years in the peniten- 
tiary. 

The next statute on the subject was Chap. 137 of 1870, 
and by its 114th section, ‘‘a member of the Common 
Council’? was specified ; the maximum imprisonment 
remaining as before, two years. 

The succeeding charter acts, Chap. 335 of the laws of 
1873, Sec. 100 ; the compilation of laws in force, January 
1, 1880, Chap. 595 of 1880; the revision as reported 
May 23, 1881, Sec. 56, under Chap. 494, laws of 1880 ; 
and the enactment of the revision report in the Consoli- 
dation Act, retained Sec. 114, Chap. 137, laws of 1870, 
intact, the maximum imprisonment remaining at two 
years in the penitentiary. 

At the same time the General Act of 1869 had been 
embodied in the Penal Code, and the maximum im- 
prisonment of State officials for this offense, fixed at 
ten years in State Prison. 

Then to emphasize the extraordinary vacillation at- 
tributed by the Court of Appeals to the Legislature, in 
this case, upon so grave a question of public policy, in the 
Charter of the City of Albany, Chap. 298, Title X VIII, 
Sec. 6, laws of 1883, after the passage of the Penal Code, 
there being no ground upon which it can be pretended 
that the provisions of that act are affected by the Penal 
Code, the legislature enacted that the maximum im- 
prisonment for the offense of bribery committed by a 
member of the Common Council of that city, should be 
two years in the penitentiary. 

This Court has said that the object of the legislature 
is a proper subject of inguiry. 

Ruggles os. Illinois, 108 U. 8., 526. 
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An additional purpose and effect for section 2143, in 
harmony with the legislative power, is not difficult nor 
far to seek. 

We have already argued that the subordination of 
the later statute was in view of Section 725 and not Sec- 
tion 72, of the Penal Code. Further support for this 
view is found in Section 2143 of the Consolidation Act 
(amended Feb. 26, 1883, by Ch. 67, Laws of 1883), which 
‘arefully declares that certain enumerated sections are 
‘intended only to contain the substance of certain sec- 
tions of the Code of Civil Procedure or of the Code of 
Criminal Procedure, or of amendments thereof, and shall 
not be construed as making any new enactment, or as 
repealing, modifying, amending or superseding any 
provision of either of said Codes, or any amendments 
thereof, but shall be treated and considered as embraced 
in this act, solely in order that it may contain all pro- 
visions of existing laws which are of special application 
in the city of New York. Sections 1371-1376, c., 
shall in like manner be treated and considered as making 
no new enactment, but as embraced in this act for the 
same reason.’ In the same context then follows the 
provision that the Penal Code shall be construed as the 
later enactment. 

Without the limitations and declarations quoted from 
Sec. 2143, it might, to say the least, have been contended 
that the Consolidation Act was obnoxious to provisions 
of the State Constitution. Article II1, Section 16, which 
provides that ‘‘no private or local bill which may be 
passed by the legislature shall embrace more than one 
subject, and that shall be expressed in tlie title.”’ 

Section 2143 was accordingly entirely devoted to pre- 
serve all the provisions of the act from that danger. 
Noscitur a sociis. 

In some cases this purpose was accomplished by an 
express disclaimer of any but a local or declaratory 
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effect for enumerated sections. Now, the purpose being 
thus apparent, the application of the rule contended for 
by Judge Rapallo is fortified, as by that rule the penal 
provisions of the Consolidation Act are, as they were in- 
tended to be, preserved. At the same time, this purpose, 
once apparent, satisfies all the conditions stated in the 
majority opinion for the admitted application of that 
rule. 

Section 2143, read in the light of the State Constitu- 
tion and the title of the act, indicates that the legislature 
considered and intended all its provisions ** as of special 
application in the city of New York,”’ and, as such, to 
preserve them. The Court of Appeals admits (103 N. 
Y., p. 194) theapplication of the rule that ‘‘a posterior, 
general act does not repeal a prior local act unless the 
legislative intent to repeal be unequivocally apparent ;”’ 
provided ‘* the special law was part of a system of local 
administration, or where it was possible to assign a 
reasonable motive for retaining the special and peculiar 
provisions of the special act, notwithstanding the enact- 
ment of a subsequent general rule covering the same 
subject.”’ 

Here is not merely a declared local application; the 
Penal Code becomes a later act, a subsequent general 
rule, only by force of Sec. 2143 of the Consolidation Act, 
and that same section amounts to this, that while the 
Consolidation Act, as the later act, might be construed 
as legislating upon the subject of the Penal Code, which, 
as a local law, it could not do, the precaution shall be 
taken to remove all ground for such a construction by 
declaring the Consolidation Act for purposes of con- 
struction as the earlier act, and that by the express 
direction of Section 725 of the Penal Code, the Consoli- 
dation Act is not upon the same subject as the Penal 
Code. Section 21438 of the Consolidation Act is thus con- 
fined to its constitutional functions to limit its own 
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operation within its constitutional boundaries, and is 
not objectionable as giving to the Penal Code any 
effect which without it that law might not have. 

It seems to us that the dissenting opinion in the Court 
of Appeals in this case is the more philosophic discus- 
sion; that the majority.opinion proceeds by forced and 
labored argument, that, the language of this Court in 

Pease vs. Peck, 18 How.. 595 indicates that 

‘‘ An excited public opinion elicited new doctrines 


‘subversive of former safe precedent ; that it has not the 


character of established precedent declarative of the set- 
tled law of a State.”’ 

The minority view had, before this case, been sus- 
tained by such, and so many decisions, as to have be- 
come the settled law of the State. 

For example: 

The decision of the General Term of the Supreme 
Court in the case of the People vs. Cath. Protectory, 
38 Hun, 135, affirmed by the Court of Appeals, 101 N. 
Y., 195, says: 

DANIELS, J., Davis, P. J., coneurring : 

‘* A police justice of the city of New York, on the 
5th day of November, 1884, committed John Van Heck, 
a boy of the age of nine years, to the Catholic Protec- 
tory for begging in the streets, in violation, as the com- 
mitment asserted, of the Consolidation Act of 1882, and 
the Penal Code, and of the Code of Criminal Proce- 
dure.’’ 

‘‘ If these provisions continued, and were at the time 
of the commitment of the child in. force, it was unlaw- 
fully detained in the asylum, and should have been dis- 
charged under the writ of habeas corpus. 

They were in form, as well as language, made a part 
of the Consolidation Act of the city of New York, en- 
acted in 1882. They were thus re-enacted after the en- 
actment of the Penal Code, which by its own direction 
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is to be deemed to have been enacted on the 4th of Jan- 
uary, 1881, to take effect on the Ist of Mey, 1882 (Penal 
Code, sec. 727). 

It is true that by the last paragraph of section 2143 
of the Consolidation Act, the Penal Code is declared to 
have the same effect as if it were in fact passed after the 
Consolidation Act. But it could not have been intended 
by this provision that these other provisions inserted 
upon this subject in the Consolidation Act should be re- 
pealed or annulled by anything contained in the Penal 
Code. This act was enacted when the Penal Code 
was within the knowledge and wasin the mind of 
the Legislature, and these sections would not have been 
made a part of the Consolidation Act if it had been in- 
tended that the previously enacted Penal Code 
should annul or repeal them. They were considerately 
made a part of the Consolidation Act intending that 
they should be observed and enforced ; and the cireum- 
stance that this Act was in this way subordinated to 
the Penal Code could not have been designed to defeat 
that intention.” 

In the same case, the Court of Appeals, 101 N. Y.., 
LO6, Says: | 

‘* There is no provision for his discharge unless the re- 
quirements of the charter of the Protectory, which de- 
termine how long he may be held by that institution, 
are unrepealed and remain applicable to the case. 

* * * * * 

He is met by the contention of the Protectory that the 
commitment is final. * * * And that is said to re- 
sult from the effect of Section 291 of the Penal Code, 
which is claimed to have made unavailing and inap- 
plicable the wise and prudent provisions of the charter 
of the Protectory..* * * 

For the construction of the Penal Code, which makes 
the commitment absolute and final and sweeps out a 
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part of the terms on which the institution can receive 
and hold the child, must necessarily sweep them all 
out, and among the rest Section 1623 of the Consolida- 
ee. Oe : 

The provisions relating to the Protectory are found in 
the Consolidation Act, and were substantially copied 
from the charter of the institution passed in 1863, and 
subsequent acts amending it. * * * 

Section 1623 we have already referred to as providing 
for a discharge by the corporation. * * * 

The section of the Penal Code which is said to over- 
ride and change all this is as follows: * * * 

There is nothing in this section which repeals by im- 
plication any of the provisions of the Consolidation 
i-_. > re 

‘© A further rule of construction points to the same 
result. The provisions of the consolidation act defin- 
ing the authority of the protectory are local and spe- 
cial, confined to the City of New York, and having re- 
spect to its situation and needs. The provision of the 
Penal Code is general and applies to the State at large. 
It is the uniform rule that such a special and local act 
is nol repealed or modified by the later general one, un- 
less some specific words plainly disclose that intention. 
We are bound to apply these rules, and especially soin 
a class of cases which involve questions of personal 
liberty and parental control. A construction which 
stands upon the Penal Code alone and rejects the influ- 
ence and modifying effect of the charters is very clearly 
shown to be inadmissible.” 

The whole jurisdiction of police magistrates in the 
city of New York depended upon this principle of con- 
struction applied to these statutes in 


In re McMahon, 1 N. Y. Cr. R., 58. 


And Judge Lawrence adopted the construction of sec- 
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tion 725 of the Penal Code to save that jurisdiction, 


which is in the Jaehne case denied. 


The penal character of assaults was made to depend 


upon the same construction in 


People os. Bernardo, 1 N. Y. Cr. R., 247, 248. 


And Recorder Smythe had no difficulty in adopting 


the same construction of section 725 of the Penal Code. 


In the Jaehne case Judge Andrews avoids the reason- 
ing of these opinions, as to section 725, by a resort to 
section 726; he says (p. 198), that section 726 ‘‘ clearly 


disproves the contention that that section 725 was in- 
tended to apply to and preserve unimpaired all the 
penal provisions in charter acts.” 

But he is compelled to read section 726 with changes 
in its language, which it is well settled are not permissi- 
ble. 

Section 726 reads in the statute book : ’ 


‘** All acts or parts of acts which are inconsistent with ~ 


the provisions of this act are repealed so far as they 
impose any punishment for crime except as herein pro- 
vided.” 

The leading idea of this section is ‘‘ repeal.”’ 

It was in section 725, provided that the Penal Code 
should not ‘‘ affect any of the provisions of acts of 
incorporation or amending acts of incorporation of muni- 
cipalities, or charter acts, but that such acts should re- 
main in force, notwithstanding the provisions of the 
Penal Code.”’ 

Yet Judge Andrews says : 

‘The true meaning of the phrase ‘except as herein 
provided,’ would, I apprehend, have been more clearly 
expressed by the wolds ‘ other than as herein provided.’ 
We invite attention to the logical absurdity of the state- 
ment that any claim is ‘ clearly disproved’ by a statute 
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which does not itself ‘clearly express’ the meaning 
ascribed to it by the speaker.” 

This mode of reaching a clearer expression was con- 
demned in Hall os. Supervisors, 66 How. P. 330. It 
was said: 

‘*The Court has no power to nullify words and_ to 
supply others, in order to give force to a supposed legis 
lative intent.”’ 

Seealso — 

Potter's Dwarris on Statutes, 193. 
McCloskey vs. Cromwell. 11 N. Y. 593, 601. 


In Doe »s. Considine, 6 Wall., 459, this Court 
said, ‘‘ when the language is unambiguous, a Court 
cannot, arguing from a general intent, transpose clauses 
and show a different meaning.”’ 

The Court of Appeals, even before the Cath. Protect- 
ory Case was fully committed to the saving construction 
of sections 724 and 725 of the Penal Code, in the case of 


People ex rel. McDonald vs. Keeler, 99 N. Y. 
p. 474 (Oct. 1885). 


Rapallo, J.: ‘‘ It is claimed on the part of the relator, 
that the provisions of the Revised Statutes relative to 
contumacious witnesses were superseded and abrogated 
by the Penal Code which took effeet December 1, 1882. 
The argument presented is that by section 69 of the 
Penal Code it is declared that a person, who, being 
present before either house of the Legislature or any 
committee thereof authorized to summon witnesses, will- 
fully refuses to be sworn or affirm or to answer any ma- 
terial and proper question, or to produce upon reason- 
able notice any material and proper books, papers or 
documents in his possession or under his control, is 
guilty of a misdemeanor. 

“Sec. 719 provides that an offense specified in this 
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Code committed after the beginning of the day when 
this Code takes effect, must be punished according to 
the provisions of this Code and not otherwise. 

‘‘And See. 726 enacts that all acts and parts of acts, 
which are inconsistent with the provisions of this act, are 
repealed, so far as they impose any punishment for 
crime, except as herein provided. 

‘*It is urged that the refusal of a witness to answer 
before a Legislative committee, being by the Code made 
a crime, punishable by the Court as a misdemeanor, the 
provisions of the Revised Statues making such refusal 
punishable as a contempt, are abrogated, and the two 
statutes cannot co-exist for two reasons: First, because 
no person can be punished twice for the same offense ; 
and secondly, because by the express provisions of Sec. 
719, an offense for which the Code prescribes a pun- 
ishment cannot be punished in any other manner. 

‘* Throwing out of view the provisions of 2 R. 8. 278, 
and of the Penal Code Secs., 680, 681, which permits 
the punishment of criminal contempts both by indict- 
ment and by proceedings for contempt, as applicable 
only to contempts of courts and not to contempts of the 
Legislature, the first of these reasons is answered by 
Sec. 677 of the Penal Code - , " 

‘“ The answer to the second reason assigned is to be 
Sound in Section 724 of the Penal Code, which was not 
referred to on the argument and which declares that this 
code does not affect any power conferred by law upon 
any Court Marshal, or other military authority or of- 
ficer, to inflict punishment upon offenders, nor any 
public body, tribunal or officers to impose or inflict 
punishment for a contempt, nor any provisions of the 
laws relating to apprentices, &e. 

‘‘Tt seems to us that it was the intent of this section 
to retain in full foree the provisions of the Revised 
Statutes conferring authority upon the two houses of 
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the Legislature to impose punishment for the specified 
contempts.”’ 

There is not an argument advanced by Judge Andrews 
to defeat the saving force upon Section 58 of the Con- 
solidation Act of Section 725 of the Penal Code, which 


‘Is not answered by the opinion and conclusion in 


the cases, of People os. McDonald and The Catholie Pro- 
tectory. 

In McKenna os. Edmonstone, 91 N. Y., 231, it was 
held that the General Mechanics’ Lien Law, 1880, Ch. 
486, did not repeal the Special Mechanics’ Lien Law of 
the city of New York, 1875, Ch. 379. The Court says: 

‘** It is well settled that a special and local statute for 
a particular case or class of cases, is not repealed by a 
subsequent statute, general in its terms, provisions and 
applications, unless the intent to repeal or alter is mani- 
fest, although the terms of the general act are broad 
enough to include the cases in the special law. * ” 
The Statute of 1875 related exclusively to the City and 
County of New York. The Statute of 1880 relates to 
the cities of the State, and while the city of New York, 
in the absence of any other statutes upon the subject of 
mechanics lien, would be deemed included within its 
purview, that alone is not sufficient to indicate an in- 
tention on the part of the legislature to repeal the act 
of 1875."” 

In MeLanghlin os. Page, 8 New York State Rep., 369, 
itis said : 

‘*In holding, therefore, that the law of 1880 did not 
repeal, by 1mplication, the law of 1875, because the latter 
referred to a special locality, the Court necessarily held 
that said law of 1880 had no application whatever to 
said locality.”’ 

titing Keogh vs. Main, 17 J. & S., 183. 

‘* According to the terms of the consolidation act, it 
was not to take effect until several months after the 


filing of this lien, and in view of this provision it is im- 


material when it shall be deemed to have been enacted. 
* % * * 


‘* Certainly, according to the usual acceptance of lan- 
guage, not the date upon which an act is ‘ deemed to 
have been enacted,’ but the date upon which it takes 
effect, is the time when it becomes operative, and after 
which its provisions must be obeyed.’ 

There is a plain conflict between the decision in this 
case and others in the highest Court of the State, as well 
as the inferior Courts upon the question from which the 
present inquiry depends. 

Judges Rapallo and Earl, in the Jaehne Case; the 
Court of Appeals, in the Me Donald and Catholic Pro- 
tectory Cases supra ; and in McKenna os. Edmundstone, 
91 N. Y., 231; Judge Lawrence, in Ha parle, McMahon ; 
Recorder Smythe, in the case of Bernardo and, we may 
add, the General Term of the Court of Common Pleas, 
in New York vs. Buel, 12 Daly, 494, and McLaughlin os. 
Page, 8N. Y. State Rep., 369, all assert, as a settled 
rule of construction, that sections 724 und 725 are to 
be given full effect in construing the Penal Code, 
and its effect upon the consolidation act; that the 
exception of Sec. 726, except as herein provided,”’ is 
read literally; as saving from repeal, except—not 
punishment but—‘‘repeal,”’ is therein expressly 
provided. 

Against the five justices who are authority for the 
penalty of ten years, here are seven against the construc- 
tion on which it depends ; besides the Court of Appeals 
itself. 

Certainly, if ever there can be a case for the independ- 
ent exercise of judgment by this Court, it is now at the 
bar. 
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VII. 


THe RETROACTIVE PROVISIONS OF SECTION 2148 ARE 


ENTIRE. 


In other words, either Section 2143 was intended to 
effectuate the saving clause, Section 725, of the Penal 
Code, or it was intended to subordinate Sections 100 of 
1873, and 58 of the Consolidation Act, to Section 72 of 
the Penal Code, by carrying them back in time to the 
operation of the Penal Code, December 1, 1882. Here is 
no case of one part of an act which can be severed from 
another void part. This question is limited to a single 
clause. In one view its very essence is retroactive, and 
that is its whole function. In the other view, neither in 
the future nor in the past, does it warrant ten years im- 
prisonment. 

In one view Section 21483 adjusts the whole body of 
the law to settled publie policy and entire harmony with 
settled principles of construction and without violence 
to any language. In that view it enforces Section 725. 


In the other view, its only purpose is to place back- 
ward in time the provisions of Section 58 of the same 
act, and merely to effect the repeal of that section by a 
rule respecting the operation of inconsistent statutes. 
It does not provide that on and after April 1, 1883, the 
Penal Code shall be the law of the case. It does not 
purport to change the ¢fime when the Penal Code shall 
operate. It provides that it shall operate upon an in- 
consistent statute by repealing it upon the arbitrary 
assumption that it was in force earlier than the Penal 
Code ; an assumption arbitrary and without disguise, 
false and absurd. 
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VIIt. 


THE DECISION IN THE CASE OF PEOPLE 0s. O’ NEIL, 
S09 N. Y.,2S7 DOES NOT RELIEVE THIS QUESTION FROM 
THE ELEMENT OF SECTION 2143, OR AFFORD REASON OR 
AUTHORITY TO SUSTAIN THE ORDER OF THE CIRCUIT 


CouRT. 


The opinion in that case evades the point. The Court 
Says: 

‘*]t will be time enough to consider the application 
and effect of the Penal Code upon such cases when oc- 
casion arises.”’ 

But does not occasion arise when the construction of 
a statute is in question, to consider whether a given 
disputed construction leads to absurdity or, in some 
aspects, to conflict with the Federal Constitution / 

The Court there says, truly enough, that past cases 
and future cases are distinctly separable, and that a 
statute which refers to both may be valid as to future 
‘aSes. 

But this is not the alternative presented by Section 
2143, but only whether the object of the retroactive 
provision of the section was to subordinate the Consoli- 
dation act to Section 725 of the Penal Code or to Sec- 
tion 72. Itis true that the latter is thus applied to 
future cases ; but it applies to all cases, past and future, 
only by going back in time from April 1 to December 1, 
and the only possible effect of that going back is to in- 
crease the punishment from two to ten years from 
December 1, 1882. 

The Court of Appeals does not in the O’ Neil case dis- 
claim the controlling principle deduced by them in this 
case from Section 2143; they say merely that their con- 
struction, in this case, necessarily involved the conclu- 
sion that Section 100 of 1873 was repealed by the Penal 


Code. 
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This objection to the construction adopted in this case 
being thus apparent and inseparable, the following prin- 
ciple applies : 


Wynehamer vs. The People, 13 N. Y., 441- 
442. Selden, J/. - 


‘“Tf the legislature may in a single provision en- 
croach ad libitum upon the Constitution, without other 
effect than to call upon the Courts to limit its operation 
to cases within the provisions of legislative power, nearly 
all motive for a careful regard for constitutional right 
in legislation would be removed and an onerous burden 
imposed upon the Court. ” ™ “ ° . 

‘¢ Where the legislative provision is indivisible and 
the necessary discrimination has, as in this case, to be 
made at the trial, so that the rights invaded can only 
be protected by repeated judgments against the validity 
of the law, although there may be a class of cases to 
which it might properly apply, the provision is wholly 
void. | 

‘* The law must, therefore, be revised, and the proper 
discrimination made before it can be enforced.”’ 

See also A. 8. Johnson, ./., at p. 425 ; Denio, 
O. J., at page 459, and all the Judges at 
p. 487. 

Warren vs. The Mayor, 2 Gray, 97, 99. 
Shaw, C. J. 

Hale ex rel. vs. Commissioners, 5 Ohio 
St., 506. 

Campau os. Detroit, 14 Mich., 276. 

People vs. Tiphane, 3 Park., 241, 246, 247. 

Cooley on Const’! Lim., 5th Ed., p. 107. 

Allen os. Louisiana, 103 U. 8., at pages 83, 
84. 

Virginia Coupon Cases, 114 U. 8., 269, 304, 
305. 

Trade Mark Cases, 100 U. 8., 82. 


VIII. 


THE PETITION MAKES OUT A CASE OF RIGHT TO RELIEF 
FROM IMPRISONMENT BY THE WRIT OF HABEAS CORPUS, 
ISSUED OUT OF THE CrircuIT CouRT OF THE UNITED 
STATES. 

U. S. Rev. Stat., Sees. 716, 753. 


The order appealed from should, therefore, be reversed 
with suitable directions for the issue of the writs as 
prayed. 

RoGerR M. SHERMAN, 
Of Counsel for Appellant, 
140 Nassau St , 
New York City. 
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Supreme Court of the United States. 
OCTOBER TERM, 1888. 


No. 1409. 


HENRY W. JAEHNE, 
Appellant, 


OSs. 


THE PEOPLE OF THE STATE OF NEW YORK, 
Appellees. 


Opinion of New York Court of Appeals, in the People vs. 
Jaehne, 103 N. Y., 102. Dissenting Opinion of Rapallo 
and Earl, JJ. 

Opinion of the Court of Appeals in the People vs. 0’Neil, 
109 N. Y., 251. 

New York Constitution and Statutes, Referred to by 
Appellant’s Counsel, in the Order of their Enactment. 


ROGER M. SHERMAN, 
Of Counsel for Appellant, 
140 Nassau Street, 
New York. 
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Tue PrROPLE OF THE STATE OF 
NEw YORK, 


Respondent, 


Henry J. JAEHNE, 
Appellant. 


(Argued June 24, 1886 ; decided October 5, 1886 ) 


Appeal from judgment of the General Term of the 
Supreme Court in the first judicial department, entered 
upon an order made June 22, 1886, which affirmed a 
judgment of the Court of Oyer and Terminer of the City 
and County of New York, entered upon a verdict con- 
victing the defendant of the crime of bribery. 

The crime charged was that defendant, who was a 
member of the Common Council of the City of New 
York, received a bribe to vote as such member for the 
granting of an application by the Broadway Surface 
Railroad Company for leave to construct and operate a 
street railroad in Broadway in said city. 

The material facts are stated in the opinion. 


ANDREWS, J.: 

The principal question on this appeal is whether the 
crime of bribery committed by a member of the Common 
Council of the City of New York is punishable under 
the Penal Code, or only under the New York 
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tity Consolidation Act of 1882. The materiality 
of the question presented lies in the fact that 
the defendant was indicted and convicted of bribery, as 
a member of the Common Council of the City of New 
York, under section 72 of the Penal Code, and was sen- 
tenced to imprisonment in the State prison for the term 
of nine years and ten months, pursuant to the provisions 
of that section, whereas if it was punishable only under 
the Consolidation Act of 1882, the maximum punish- 
ment by imprisonment could not have exceeded two 
vears in the Penitentiary. 

After a careful consideration we have reached the 
conclusion that section 58 of the Consolidation Act is 


‘ superseded by section 72 of the Penal Code, and that 


the crime of bribery committed by a member of the Com. 
mon Council of the City of New York is defined and 
made punishable by that section. In determining this 
question it is to be assumed that the Penal Code was 
the later enactment, although in point of fact it was 
passed prior to the Consolidation Act. The Penal Code 
was passed July 26, 1881, and took effect December 1, 
1882. The Consolidation Act was passed July 1, 1882, 
and took effect March 1, 1883. By section 2143 of the 
Consolidation Act expressly declares that ‘* for the pur- 
pose of determining the effect of this act upon other 
acts, except the Penal Code, and the effect of other acts, 
except the Penal Code, upon this act, this act is deemed 
to have been enacted on the first day of January in the 
year eighteen hundred and eighty-two; all acts passed 
after such date, and the Penal Code, are to have the same 
effect as if passed after this act.’ But the express pre- 
scription of the legislature, therefore, the Penal Code, al- 
though enacted before the Consolidation Act, is to have 
the same effect upon the Consolidation Actas if it had been 
passed after that act. This provision, although somewhat 
anomalous, does not, as we can perceive, transcend the 


legislative power. It subordinates the Consolidation 
Act to the Penal Code, wherever the two statutes are in 
conflict, and moreover, what is material to notice, the 
provision affords the plainest implication that in the 
sense of the legislature there were or might be penal pro- 
visions in the Consolidation Act in conflict with the 
Penal Code. For the purpose of construction the legis- 
lature has declared in what order of time the two stat- 
utes shall be deemed to have been enacted, and there 
being no question of legislative power, it is the plain 
duty of courts to constrne the two statutes in accord- 
ance with this direction. 

Section 58 of the Consolidation Act is a re-enactment 
of section 100 of the charter of 1873, which in turn was 
i re-enactment of section 114 of the charter of 1870. It 
is sufficiently specific for our present purpose to state 
that the section makes it a felony for any person to give 
or promise to any member of the Common Council or 
any municipal officer, any money or valuable thing with 
intent to influence his official action, or for any such 
officer to accept any such gift or promise under any 
agreement or undertaking that his vote, opinion, judg- 
ment, or action shall be influenced thereby, and subjects 
the bribe-giver upon conviction to imprisonment in the 
penitentiary for a term not exceeding two years, or to a 
fine not exceeding $5,000 or both, in the discretion of the 
Court, and the bribe-taker on like conviction, to the 
same punishment by fine or imprisonment, or both, and 
in addition subjects him to a forfeiture of his office and 
disqualifies him from holding any office under the city 
of New York. Section 72 of the Penal Code is as fol- 
lows: ‘*$72. A judicial officer, a person who executes 
any of the functions of a public office and designated in 
titles VI and VII of this Code, or person employed by 
or acting for the State, or for any public officer in the 
business of the State, who asks, receives, or agrees to 


receive a bribe, or any money, property or value of any 
kind, or any promise or agreement therefor, upon any 
agreement or understanding that his vote, opinion, judg- 
ment, action, decision or other official proceeding, shall 
be infiuenced thereby, or that he will do or omit any act 
or proceeding, or in any way neglect or violate any 
official duty, is punishable by imprisonment for not 
more than ten years, or by fine of not more than five 
thousand dollars, or both. A conviction also forfeits 
any office held by the offender, and forever disqualifies 
him from holding any public office under the State.’ 

[t is material at the outset to inquire whether the of- 
fense of bribery committed by municipal officers is, as a 
general rule, embraced within and punishable under this 
section of the Penal Code. Ifthe section does not apply 
to the bribery of a municipal officer in any case, then 
plainly there is an end of the argument in support of this 
judgment. If, on the other hand, the section applies in 
general to this class of officers, then it becomes necessary 
in order to reverse the judgment that it should be found 
that the special case of bribery committed by municipal 
officers in the city of New York is expected or in some way 
taken out of the operation of this section. The compre- 
hensive character of the provisions of the Penal Code re- 
lating to bribery, both in respect to the definition of the 
offense and the officers by whom it may be committed, 
is apparent upon the most cursory reading. They form to 
a great extent the subject of three titles. Title six relates 
to crimes against the executive power ofthe State, and 
prescribes the punishment for giving or offering bribes, 
or for the asking or receiving of bribes by executive and 
administrative officers. Title seven relates to crimes 
against the legislative power of the State, and contains 
provisions for the punishment of bribery of members of 
the legislature. Title eight is entitled ‘‘ Of crimes against 
public justice.’’ Section 71 prescribes the offense of giv- 
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ing or offering a bribe to a judicial officer and certain 
other persons enumerated, connected either with the ad- 
ministration of justice, or who exercise guasi judicial 
functions. Section 72, which prescribes the offense of re- 
ceiving bribes, is not thus limited. It specifies judicial 
officers, but the specification is followed by words of the 
most comprehensive meaning, intended apparently to 
include in this final provision all publie officers within 
the State, of whatever character or grade, not included 
within the previous titles. It in terms not only em- 
braces a judicial officer, but also ‘ta person who exe- 
cutes any of the functions of a public office,’’ not desig- 
nated in titles 6and 7. That it was not the intention 
to confine the section to judicial officers is manifest also 
from the subsequent designation in the same section of 
‘‘a person employed by, or acting for, the State, or for 
any public officer in the business of the State,”’ and also 
from section 78, which supplements section 72, and pre- 
scribes the offense of giving or offering a bribe to ‘‘a 
person executing the functions of a public office,”’ 
although the bribery of a judicial officer is specially 
provided for by section 71. It is plain that a member 
of a Common Council or other municipal officer is a 
person ‘*‘ who executes the functions of a public office,”’ 
and we cannot doubt that municipal officers are within 
the purview of section 72. If this was less plain on the 
language of the section itself, there are cogent reasons 
for giving it this construction in view of the antecedent 
legislation and the presumed intention of the legisla- 
ture. <A reference to the successive statutes on the sub- 
ject of bribery, commencing with the statute, Chapter 
181 of the Laws of 1806, re-enacted by the Revised 
Laws of 1813, shows a constant tendency on the part of 
the legislature to extend the statutes against bribery to 
persons not embraced in previous laws. The statute of 
1806 included only State officers and members of the 


Senate and Assembly. The Revised Statutes (2 R. 8. 
760) enlarged the enumeration of State officers in the 
previous statutes, and for the first time included judicial 
officers. The amendment of 1853 (Chap. 539) still 
further extended the enumeration to ‘‘any member of 
the Common Council or corporation of any city in the 
State, or to the mayor, recorder, chamberlain, treasurer 
or comptroller of such city or any department of the 
government thereof.”’ The Act of 1869 (Chap. 742) de- 
parted from the practice of special enumeration adopted 
in the previous statutes, and substituted words of gen- 
eral description, ‘‘any person holding office under the 
laws of this State,’’ and the law of 1869 was in force 
until the enactment of the Penal Code. It will be no- 
ticed that members of a Common Council were specially 
included in the Act of 1853, and there ean be no reason 
to suppose that when,in 1869, the legislature substituted 
a general and comprehensive description in place of a 
specific enumeration, it intended to exempt municipal 
officers from the operation of the statute of bribery. 

It would seem, moreover, that there could be no gen- 
eral policy upon which an omission of municipal officers 
from the provisions of the general statute against 
bribery could proceed. The cities of the State embrace 
a large share of its population and wealth. Municipal 
governments exercise by delegation, within a limited 
sphere, and, under certain restrictions, sovereign power. 
They create debts binding upon the municipality, and 
wield the power of taxation. The danger to which 
public rights and private property is exposed from dis. 
honest municipal administration is certainly as great as 
from corruption on the bench or in the legislature. It is 
inconceivable that a bribery statute of general applica- 
tion should be enacted which did not embrace bribery of 
municipal officers. We find no difficulty in reaching 
the conclusion that section 72 of the Penal Code applies 


ce 


in general to the offense of bribery committed by muni- 
cipal officers. 

We are, therefore, brought directly to the main ques- 
tion, whether section 58 of the Consolidation Act is in 
force, and takes the case of bribery, when committed 
by a member of the Common Council of the city of New 
York, out of the operation of section 72 of the Penal 
Code, thereby requiring a different procedure, and a dif- 
ferent punishment in the special case, from that pre- 
scribed by the general law governing thesame offense 
when committed by a member of a Common Council in 
other cities of the State. 

The Penal Code, as its title implies, is an insti- 
tute of criminal justice of general application, 
and was enacted in harmony with the tendency of 
recent legislation, for the purpose of embodying in a 
single statute the system of criminal law applicable to 
the State, and substituting the statute so enacted in 
place of the great number of statutes and amendments 
of statutes which together, before the enactment of the 
Code, constituted the body of the criminal laws. In the 
seventh section it is declared that *‘ this Code specifies 
the classes of persons who are deemed capable of crimes, 
and liable to punishment; the nature of the various 
crimes, and prescribes the kind and measure of punish- 
ment to be inflicted for each ;’ and it is declared in the 
first section that ‘‘no act or omission begun after the 
beginning of the day on which the Code takes effect as 
i. law shall be deemed criminal or punishable, except as 
prescribed or authorized by the Code, or by some statute 
of this State not repealed by it.” It is a plain inference 
from these provisions that the Penal Code was intended 
as a revision of the prior laws in respect to crimes, and 
their punishment, and as a substitute for the scattered 
and fragmentary legislation which preceded it. The 
Penal Code contains no general clause repealing prior 
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statutes covering the subjects embraced in its provisions, 
It, however, defines and prescribes the punishment for 
murder, larceny, burglary, and all the generally recog- 
nized offenses, and it cannot be doubted that its provi- 
sions on these subjects were intended as a substitute for 
similar provisions in the prior laws. On comparing the 
offense of bribery, as defined by the Consolidation Act, 
and by section 72 of the Penal Code, it will be found 
that all the elements of the crime as defined in the Con- 
solidation Act are included in the definition of the same 
crime in the Penal Code, although the definitions in the 
two statutes are not identical in language. By the Con- 
solidation Act every officer enumerated therein ‘* who 
shall accept a gift or promise,”’ etc., with the agreement 
or understanding that his vote or action shall be infiu- 
enced thereby, is declared guilty of a felony. By sec- 
tion 72 of the Penal Code the words ‘receives or 
agrees to receive a bribe,”’ etc., are used in place of 
those in the Consolidation Act. But the words in 
both statutes are of equivalent meaning. It was as- 
sumed on the trial that the indictment was found un- 
der the provision of the Penal Code. In point of form 
we think the indictment was good under either stat- 
ute. It is not necessary that an indictment should 
follow the precise language of a statute, but words of 
equivalent import are sufficient, and this rule of the 
common law is now declared by statute. (Code of 
Crim. Pro., § 283.) We have then, first, a special pro- 
vision in the charter of the city of New York, mak- 
ing bribery committed by a city officer a crime, and 
declaring its punishment, and nerf, a general law later 
in date (for so it must be deemed), containing provi- 
sions defining with great minuteness the crime of 
bribery by executive, legislative and judicial officers, 
and in the final section including every ‘person ex- 
ecuting the functions of a public office.”’ 
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The learned counsel for the defendant insists that 
the two acts are not necessarily repugnant, and they 
invoke the application to this ease of the general rule 
in respect to the repeal of statutes by implication, 
that a posterior general act does not repeal a prior 
local act, unless the legislative intent to repeal be un- 
equivocally apparent. Whether a subsequent statute 
repeals a prior one in the absence of express words, 
depends upon the intention of the Legislature, and one 
of the tests frequently resorted to, to ascertain whether 
there is a repeal by implication, is to inquire whether 
the special and general acts may both be executed with- 
out involving repugnancy of rights or remedies. In 
some cases the question has been solved by holding 
that the general act was intended to declare a general 
rule governing cases not already provided for, and that 
a prior special statute on the same subject, operating 
upon a single person or class of persons, or within a 
limited territory, should be treated as if specially ex- 
cepted from the operation of the general law. It will 
be found | think on examining the cases in which the 
Courts have held that a special law was not repealed by 
au subsequent general law on the same subject, that 
they «are as a_ general rule cases where the 
Legislature was not dealing directly with the 
subject of the prior law, and it was not in the mind 
of the Legislature when the general law was enacted, 
or where the special law was part of a system of local 
ndministration, or where it was possible to assign a rea- 
sonable motive for retaining the special and peeuliar 
provisions of the special act, notwithstanding the enact- 
ment of a subsequent general rule covering the same 
subject. The General Bribery Act not only covers the 
whole subject, but was, we think, plainly intended to 
furnish the only rule governing the crime and punish- 
ment of bribery. It includes, by enumeration and de- 
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scription all officials of every grade—-town, city, county 
and State officers—provides a uniform punishment, but 
gives to the Court a discretion in applying it within the 
limit prescribed, to meet the circumstances of the par- 
ticular case. The crime of bribery is not local, affect- 
ing only a particular locality. No matter in what place 
the crime is committed, or whether by a town, city, 
county or State officer, it is an offense in the punishment 
of which the whole public are interested. It Is pecu- 
liarly a crime against society at large. It impairs public 
confidence in the integrity of official administration, a 
confidence most necessary to be maintained. It is im- 
, possible to suppose that the Legislature, when it enacted 
the Penal Code, intended to exempt. officials in the city 
of New York from the operation of the bribery sections. 
No public policy can be assigned for such a discrimina- 
tion, and we think the case is within the rule that ‘Sa 
later statute, covering the same subject matter, and em. 
bracing new provisions, operates to repeal the prior act, 
although the two acts are not in express terms repug- 
nant.’ (See Norris vs. Crocker, 13 How. [U. 8.], 429: 
Rartlet vs. King, 12 Mass., 537, 545: Uniled States vs. 
Tynen, 11 Wall., 88; Heckmann vs. Pinkney, 81 N. Y., 
211, 215; People vs. Gold & Stock Telegraph Co., 98 id., 
67, 78.) 

The construction we have given to the Penal Code, in 
connection with the Consolidation Act, is greatly 
strengthened in view of the inconsistencies which would 
result from holding, that section 58 of the Consolidation 
Act is still in force. At the time of the enactment of the 
Penal Code. the charters of the cities of New York. 
Brooklyn and Long Island City, contained provisions 
for punishing bribery committed by municipal officers in 
those cities. (Laws of 1873, chap. 535, § 100; Laws of 
1873, Chap. 863, Tit. 19, § 22; Laws of 1871, Chap. 460.) 
But no such provisions were contained in the charters of 
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Albany, Poughkeepsie, Troy, Syracuse, Rochester, Buf- 
falo or Elmira. The General Bribery Act of 1869,which 
was in force until the enactment of the Penal Code,made 
bribery a crime when committed by ‘‘any person hold- 
ing office under the laws of this State.’’ The statute of 
1869 was unquestionably superseded by the provisions of 
the Penal Code. Unless, therefore, municipal officers 
are punishable for bribery under section 72, it follows 
that bribery committed by municipal officers in New 
York, Brooklyn and Long Island City is punishable, 
under the special provisions of the charters of these 
cities, but is not an offense, and is not punishable when 
committed by officers of the same class in the other cities 
of the State. If, on the other hand, section 72, as we 
have endeavored to show, includes municipal officers, 
the contention that, nevertheless, the crime and punish- 
ment of bribery by municipal officers in the city of New 
York, is still governed by section 58 of the Consolida- 
tion Act, leads to an equally absurd result. It involves 
the necessity of ascribing to the Legislature an intention 
to discriminate in the punishment of bribery when com 
mitted by a municipal officer in the city of New York, 
and when committed by municipal officers in other,cities, 
and also the further intention to punish the crime when 
committed in the smaller municipalities, with far greater 
severity than when committed by municipal officers of 
the most populous and important city in the Union. 
Such legislation is absurd in theory, and leads to injus- 
tice. It regulates punishment according to the locality 
of the crime, instead of by the nature of the offense. It 
is repugnant to the principle that laws should be equal 
and impartial, and ignores a natural sentiment which re- 
quires even-handed justice even in the punishment of 
erimes. A law punishing homicide in the city of New 
York by imprisonment in the State prison, and in Brook- 
lvn by hanging, would shock the general sense, but 
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would not be different in principle from a law pun- 
ishing bribery in one city by imprisonment in the 
penitentiary for two years, and in the other by 
imprisonment in the State prison for ten years. It is 
the duty of Courts in construing statutes, to avoid, if 
possible, a construction which leads to absurdity or 
manifest injustice, and the case before us calls for the 
application of this principle. The fact that prior to the 
Penal Code the same inconsistency existed between the 
punishment for bribery under the charter provisions, 
and the general bribery statute, does not, we think, 
make it less the duty of the Court to seek to place sueh 
a construction upon the Penal Code, as will remedy such 
an anomalous and unsatisfactory condition of the law. 

The argument so far has proceeded upon the assump- 
tion that the Penal Code contains no express provision, 
saving the bribery provision in the Consolidation Act, 
from its operation. But it is claimed by the counsel for 
the defendant that Section 58 of the Consolidation Act 
is continued in force by Section 725 of the Penal Code, 
That section is as follows: ‘* § 725. Nothing in this Code 
affects any of the provisions of the following statutes ; 
but such statutes are recognized as continuing in force, 
notwithstanding the provisions of this Code, except so 
far as they have been repealed by subsequent laws: 1. 
All acts incorporating municipal corporations, and acts 
amending acts of incorporation, or charters of such cor- 
poration, or providing for the election or appointment of 
officers therein, or defining the powers or duties of such 
officers ; 2. All acts relating to emigrants or other pas- 
sengers in vessels coming from foreign countries, except 
as provided in Section 626 of this Code ; 3. All acts for 
the punishment of intoxication, or the suppression of 
intemperance, or regulating the sale or disposition of in- 
toxicating or spirituous liquors ; 4. All acts defining 
and providing for the punishment of offenses not defined 
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and made punishable by this Code.’ The claim is that 
this section excepts from the operation of the Penal 
Code all penal provisions in charter acts, and that as 
Section 58 of the Consolidation Act is a penal provision 
of that character, it is excepted from the operation of 
the Penal Code. Notwithstanding the generality of the 
language of Section 725, it is apparent from other pro- 
visions, both of the Consplidation Act and of the Penal 
Code, that it was not intended that all penal provisions 
in charter acts should remain in force unaffected by the 
Penal Code. The provision in Section 2143 of the Con- 
solidation Act, that the Penal Code should have the 
same effect upon the Consolidation Act as if it was 
passed after that act, has no significance except upon 
the assumption that in the sense of the Legislature, the 
Penal Code contained provisions, which, if deemed to 
have been enacted after the Consolidation Act, would, 
or might, modify the penal clauses in that act. More- 
over, it was the evident intention of the Legislature to 
establish by the Penal Code a uniform rule of punish- 
ment for crimes of the same grade throughout the State. 
It is enacted in Section 719, that an offense specified in 
the Code, committed after it has taken effect, ‘‘ must be 
punished according to the provisions of this Code, and 
not otherwise.”” The claim that Section 725 was in- 
tended to apply to and preserve unimpaired all penal 
provisions in charter acts, is clearly disproved by Section 
726. That section, which contains the only express re- 
pealing provision in the Code, is as follows: ‘*§ 726. All 
acts and parts of acts which are inconsistent with the 
provisions of this act, are repealed so far as they impose 
any punishment for crime, except as herein provided.’ 
The true meaning of the phrase, ‘‘ except as herein pro- 
vided,’’ would, I apprehend, have been more clearly ex- 
pressed by the words, ** other than as herein provided.”’ 
The Consolidation Act does impose a punishment for 
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bribery, inconsistent with that prescribed by the Penal 
Code ; and Section 726, if it goes no further, clearly 
conforms the punishment for bribery under the Consol- 
idation Act, to that prescribed by the Penal Code, and 
so to that extent affects the charter provision. In this 
view it is not very material whether Section 58 is re- 
garded as wholly repealed, or only as modified in respect 
to the punishment. If modified only, the result would 
be that there are two statutes identical in substance, 
both as respects the definition of the crime and its pun- 
ishment, under either of which an indictment would 
lie, a judgment under one barring proceedings 
under the other. But we are of opinion that 
Section 725 is to be construed as saving only 
those penal provisions of charter acts, which are 
not covered by the provisions of the Penal Code, and 
this limitation of the generality of the language of that 
section, is required upon construing it in connection 
with other provisions, and in view of the general pur- 
pose of the Legislature in enacting the Penal Code, to 
consolidate into one crimes act the various statutes 
relating to crimes, and to prescribe a uniform rule of 
punishment. 

The main evidence produced on the trial to sustain the 
charge of bribery was that of a police inspector and 
other police officers, who testified to confessions of the 
defendant. It did not appear that they were made un- 
der the influence of fear produced by threats, or upon 
any stipulation for immunity from prosecution, so as to 
make them inadmissible under section 395 of the Code 
of Criminal Procedure. But it is claimed that there was 
no proof in addition to the confessions, as required by 
statute, to warrant a conviction. By section 395 of the 
Code of Criminal Procedure, it is declared that the con- 
fession of a defendant ‘‘is not sufficient to warrant a 
conviction, without additional proof that the crime 
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charged has been committed.’’ There was evidence 
given on the trial, showing that the Broadway railway 
grant was passed under circumstances which, while they 
may possibly have been consistent with an innocent in- 
tention on the part of the defendant and others, never- 
theless indicated the operation of unusual motives and 
influences, and when interpreted in the light of the con- 
fession are strongly corroborative of its truth. It is in- 
sisted that under the statute the corpus delicti must 
be proved, or evidence given tending to prove it, wholly 
independent of the confession, and that no evidence was 
given, which, disconnected with the confessions, had a 
legal tendency to prove the bottom of the crime. It 
would be a sufficient answer to this point that it is not 
raised by any exception on the trial, and it clearly was 
not raised by the exception to the denial of a motion 
fora new trial, made after verdict. But we are of 
opinion that when, in addition to the confession, there 
is proof of circumstances which, althongh they may 
have an innocent construction, are nevertheless calcu- 
lated to suggest the commission of crime, and for the 
explanation of which the confession furnishes the key, 
the case cannot be taken from the jury for a non-eompli- 
ance with the requirements of the statute. The words 
of the statute, ‘‘ additional proof that the crime charged 
has been committed,’’? seem to imply that the confession 
is to be treated as evidence of the corpus delicti, that is, 
not only of the subjective criminal act, but also the crim- 
inal agency of the defendant ; in other words, as compe- 
tent proof of the body of the crime, though insufficient 
without corroboration to warrant a conviction. ‘* Full 
proof,’ said Nexson, Ch. J., in People vs. Badgley (16 
Wend. 53, 59), “ of the body of the crime, the corpus 
delicti, independently of the confession, is not required 
by any of the cases, and in many of them slight cor- 
roborating facts were held sufficient."” We are of opin- 
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ion that there was evidence in addition to the confes- 
sion, which constituted ‘‘ additional proof” within the 
statute. 

We have examined the other questions raised, but 
have reached the conclusion that no error is dis- 
closed in the record, and that the judgment should be 
affirmed. The case was carefully tried. Noevidence in 
favor of the defendant was excluded, and none admitted 
against him, of doubtful competency. The charge was 
full and explicit upon all the points to which the atten- 
tion of the Court was directed. We have been greatly 
aided in our examination of the case by the arguments 
of the respective counsel, from which nothing on either 
side was omitted legitimately bearing upon the ques- 
tions presented. 

The judgment should be affirmed. 


RaPaLLo, J. (dissenting). A controlling question 
in this case is whether the offense of which the prisoner 
was convicted was punishable under section 72 of 
the Penal Code, or under section 58 of the Consolidation 
Actof 1882. 

Section 72 of the Penal Code provides as follows : 
‘‘ A judicial officer, a person who executes any of 
the functions of a public office not designated in titles 
Vi and VII of the Code, or a person employed by 
or acting for the State, or for any public officer 
in the business of the State, who asks, receives or 
agrees to receive a bribe, or any money, property or 
value of any kind, or any promise or agreement therefor, 
upon any agreement or understanding that his vote, 
opinion, judgment, action, decision, or other official pro- 
ceeding shall be influenced thereby, or that he will do 
or omit any act or proceeding, or in any way neglect or 
violate any official duty, is punishable by imprison- 
ment for not more than ten years or by a fine of not 
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more than five thousand dollars, or both. A convietion 
also forfeits any office held by the offender, and for- 
ever disqualifies him from holding any office under the 
State.” 

This Code was passed July 26, 1881, and Section 727 
declares ‘‘ This act shall take effect on the first day of 
December, 1882. When construed in connection with 
other statutes, it must be deemed to have been enacted 
on the fourth day of January, eighteen hundred and 
eighty-one, so that any statute enacted after that day is 
to have the same effeet as if it had been enacted after 
this Code.”’ . 

The Consolidation Act was passed July 1, 1882, and 
is entitled ‘‘ An act to consolidate into one act, and to 
declare the special and local laws affecting public inter- 
ests in the city of New York.’ It contains the charter 
of the corporation and provides for the local government 
of the city. It continues the Board of Aldermen and 
the various departments of the city government. 

Section 58, so far as relates to the question now at 
issue, is in the following words: ‘*$ 58. Every person 
who shall promise, offer, or give, or cause or aid or abet 
in causing to be promised, offered or given, or furnish 
or agree to furnish, in whole or in part, to any other 
person, to be promised, offered or given to any member 
of the Common Council, or any officer of the corpora- 
tion, or clerk, after his election or appointment as such 
officer, member or clerk, or before or after he shall have 
qualified and taken his seat, or entered upon his duty, 
any moneys, goods, right in action, or other property, 
or any thing of value, or any pecuniary advantage, 
present or prospective, with intent to influence his vote, 
opinion, judgment or action on any question, matter, 
eause or proceedings which may be then pending or may 
by law be at any time brought before him in his official 
or clerical capacity, shall be deemed guilty of a felony, 
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and shall, upon conviction, be imprisoned in a peniten- 
tiary for a term of not exceeding fwo years, or shall be 
fined not exceeding $5,000, or both, in the discretion of 
the Court. 

‘* Beery officer in this section enumerated who shall 
accept any such gift or promise, or undertaking to 
make the same, under any agreement or understanding 
that his vote, opinion, judgment or action shall be in- 
fluenced thereby, or shall be given in any question, 
matter, cause or proceeding then or at any time pend- 
ing, or which may by law be brought before him in his 
official capacity, shall be deemed guilty of a felony, and 
shall, upon conviction, be disqualified from holding any 
public office, trust or appointment wnder the city of New 
York, and shall forfeit his office, and shall be punished 
by imprisonment in the penitentiary not exceeding two 
years, or by a fine not exceeding $5,000, or both, in the 
discretion of the Court.” 

The prisoner was indicted for the crime of bribery 
committed by him in August, 1884, as a member of the 
Common Council of the City of New York. It was 
assumed upon the trial that one count of the indictment 

ras framed under Section 72 of the Penal Code, and the 
other under Section 58 of the Consolidation Act. On 
the trial the Court, on motion of the counsel for the 
prisoner, required the District Attorney to elect upon 
which count of the indictment he would proceed, and 
thereupon the District Attorney stated that he elected to 
go to trial on the first count, under Section 72 of the 
Penal Code. 

The counsel for the prisoner thereupon moved to dis- 
miss the indictment or direct an acquittal, on the ground 
that no conviction could be had under that count. The 
motion was denied and an exception taken, and the trial 


proceeded. 
The jury rendered a verdict of guilty. A motion in 
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arrest of judgment was made and denied, and the 
prisoner was then sentenced to be imprisoned in the State 
prison at hard labor for the term of nine years and ten 
months. 

[t will be observed that the Penal Code is a general 
statute, operative throughout the State, and 
that Section 72 provides for the punishment 
of the crime of bribery committed by any person who 
executes any of the functions of a public office not desig- 
nated in titles 6 and 7 of the Code (which relate to State 
officers) and fixes the maximum punishment at imprison- 
ment in the State prison for ten years and $5,000 fine, or 
both, while section 58 of the Consolidation Act is a local 
act, applying only to the city of New York, and relates 
only to a special class of officers, viz , members of the 
Common Council of said city, officers of the corporation 
and clerks, and fixes the maximum punishment for the 
crime, when committed by such officers, at imprison- 
ment in the penitentiary for two years and $5,000 fine, 
or both. 

The Penal Code, as has been stated, was passed in 
July, 1881, and the Consolidation Act in July, 1882. 
The Consolidation Act provides for the punishment of 
the same crime for which the prisoner was indicted ; he 
was one of the officers specially referred to in that act, 
and it being the later statute in point of time, would 
unquestionably control where it differed from the 
Penal Code, and the present controversy would never 
have arisen but for a peculiar provision of the Consoli- 
dation Act contained in section 2143 of that act in the 
following language: ‘‘ For the purpose of determining 
the effect of this act upon other acts, except the Penal 
Code. and the effect of other acts, except the Penal 
Code, upon this act, this act is deemed to have been 
enacted on the Ist day of January, 1882. All acts 
passed after such date, and the Penal Code, are to 
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have the same effect as if they were passed after this 
act. This act shall take effect on the Ist day of March, 
1883.”” 

The effect of this section is the question now before 
us. Itis claimed on the part of the prosecution that 
the provisions of section 58 of the Consolidation Act are 
inconsistent with those of section 72 of the Penal Code, 
and that section 2143, by declaring that the Penal Code, 
although in fact passed first, is to have the same effect 
as if passed last, operates to repeal section 58 of the Con- 
solidation Act, and to put in its place section 72 of the 
Penal Code. 

This argument puts the legislature in the remarkable 
position of carefully framing and enacting the provisions 
of section 58, and in the same breath and by the 
same act declaring that they shall have no effect 
whatever, but shall be deemed repealed and superseded 
by an act passed the previous year. Such a self-stulti- 
fication cannot be attributed to the legislature if there is 
any rational theory upon which its enactments can be 
reconciled. 

In the first place, it should be assumed that in giving 
to the Penal Code the position of the later statute, the 
legislature had in mind the familiar and firmly estab- 
lished rule for the construction of statutes, that general 
legislation on a particular subject must give way to 
special legislation on the same subject, and that laws 
special and local in their application are not deemed re- 
pealed or modified by general legislation on the same 
subject, although the terms of the general act are broad 
enough to include the cases embraced in the special law, 
unless the intent to change the local law is clearly mani- 
fested. (Jn re Com'rs of Central Park, 50 N. Y., 493; 
McKenna vs. Hdmundstone, 91 id., 231; People vs. 
Yuigg, 59 id., 88.) 

Whatever purpose the legislature may have had in 
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view, therefore, in the enactment of section 2143, it is 
clear that it could not have intended it to operate as a 
repeal of section 58, for they well knew that even if the 
Penal Code had in fact been passed after the Consolida- 
tion Act, it would not have affected the provisions of 
section 58, which are special and local in their applica- 
tion, being applicable only to members of the Common 
Council and other municipal officers of the city of New 
York, and that to repeal those provisions, special refer- 
ence to them, or some other manifestation of the intent 
to repeal them, than merely giving to the Penal Code 
the position of a later statute, was necessary. They were 
not, therefore, guilty of the absurdity of enacting Sec- 
tion 58, and inserting in the same act a provision which 
would prevent its operation. 

But looking a little further into the subject, we find that 
at the time of the passage of the Penal Code. there was, 
and for many years had been in foree, a special local 
statute forthe punishment of bribery of members of the 
common council and other municipal officers of the city of 
New York,which differed materially from the general law 
on the subject of bribery, and that this special loeal 
statute was not only unaffeeted by the Code, but was 
retained in force by an express provision of the Code 
itself. 

Prior to the adoption of the Penal Code, the general 
provisions of the law on the subject of bribery were con- 
tained in the Act of 1853 (Chap. 539), entitled ‘* An Act 
to amend the existing laws relative to bribery,’’ and 
chapter 742 of the Laws of 1869, entitled ‘* An Act for 
the more effectual suppression and punishment of bri- 
bery.”’ The Act of 1853 amended the Revised Statutes 
and enumerated the various officers who might commit 
the crime, including the Governor, State officers, mem- 
bers of the Legislature, Judiciary, and also members of 
the Common Coucil or eorporation of any city in this 
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State, and imposed a maximum punishment on the 
offending officer of ten years imprisonment and $5,000 
fine, besides forfeitnre of office and disqualification. 

The Act of 1869 was more general inits terms. Itdid not 
enumerate the officers, but applied to‘‘any person holding 
office under the laws of this State’? who should receive or 
consent to receive a bribe. It imposed upon the party 
convicted 2 maximum punishment of five years imprison- 
ment in the State prison and $5,000 fine. It omitted the 
punishment of forfeiture of office and disqualification 
from holding office, which was contained in the Revised 
Statutes and in the Act of 1853, and it contained this 
remarkable provision: ‘‘$ 2. No person who has hereto- 
fore paid or offered, or shall hereafter pay or offer, a 
bribe to any person holding office under the laws of this 
State which has been or shall be accepted in whole or in 
part, shall be liable to criminal prosecution therefor.”’ 

This was the general law of the State on the subject of 
bribery when the Penal Code was adopted, but at the 
same time there were in force special and local statutes 
on that subject applicable to members of the Common 
Council and other municipal officers of the city of New 
York and some of the othes cities of the State, which 
differed from the general law. 

The act to amend the charter of the city of New York 
(Laws of 1853, Chap. 217, § 14) contained a provision 
substantially in the same formas section 58 of the 
Consolidation Act, making the acceptance of a bribe 
or of a promise of a bribe by any member of the Com- 
mon Council or officer of the corporation, a felony, pun- 
ishable by forfeiture of office and disqualification from 
holding office under the city, and by imprisonment in 
the State prison for ten years or a fine of $5,000, or 
both, thus conforming tothe general law of 1853 on the 
subject of bribery. 

The Charter of 1857 (Laws of 1857, Chap. 446) entitled 
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** An Act to amend the charter of the city of New York”’ 
($ 52), re-enacted the foregoing provision of the Charter 
of 1853, but reduced the maximum punishment to two 
years imprisonment in the penitentiary and $5,000 fine, 
besides being disqualified from holding any office under 
the city of New York. This was the first enactment 
which imposed a punishment for bribery on a member 
of the Common Council of the city of New York differ- 
ent from that established by the general law. 

This provision was re enacted in the Charter of 1870 
(Laws of 1870, Chap. 137. § 114) and was again re-enacted 
in the Charter of 1873 (Laws of 1873, Chap. 335, § 100) 
in the same language, and was in force at the time of 
the passage of the Penal Code. 

Thus, it will be seen that for nearly twenty-five years 
before the passage of the Penal Code, it had been the 
law, under the charters of the city of New York, that 
the maximum punishment which could be inflicted upon 
a member of the Common Council of that city for accept- 
ing a bribe was two years imprisonment in the peniten- 
tiary and $5,000 fine, and a disqualification from holding 
any office or public trust under the city. 

The general provision in the Penal Code for the 
punishment of bribery did not, under the general 
rule for the construction of statutes before adverted to, 
operate to repeal or alter this local provision contained 
in the charter, even if the Penal Code be treated as the 
last enactment. It would beassumed, in conformity with 
that rule, that the general law was not intended to 
affect the local law, unless the intention that it should 
affect it plainly appeared. But so far from there being 
any appearance of any intention to repeal or alter these 
local charter provisions in respect to the crime of bribery 
the precise contrary is made manifest by section 725 of 
the Penal Code, which provides: ‘‘§ 725. Nothing in 
this Code affects any of the provisions of the following 
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statutes ; but such statutes are recognized as continu- 
ing in foree, notwithstending the provisions of this 
Code, except so far as they have been repealed or af- 
fected by subsequent laws.”’ Then follows an enumera- 
tion of the laws not affected by the Code, which ennu- 
meration includes ‘all acts incorporating municipal 
corporations, and acts amending acts of incorporation 
or charters of such corporations.’’ 

In view of this plain provision of the Code, the legis- 
lature may well have adopted section 2143 of the Con- 
solidation Act, without deeming that by so doing they 
impaired any provision of the Charter of the City of 
New York, which was embraced in the Consolidation 
Act. The Penal Code was before the legislature when 
the Consolidation Act was passed, the Penal Code 
having been passed at a previous session ; the difference 
between the punishment prescribed for bribery in that 
Code, and in section 100 of the Charter of 1873, and 
section 58 of the Consolidation Act, was plainly appar- 
ent, but at the same time it was provided that nothing 
in the Code should affect any of the provisions of any 
charter or act amending the charter of a municipal cor- 
poration. It was obvious, in view of this saving clause, 
that had the Code been in fact passed after the Con- 
solidation Act, it could have had no effect upon the pro- 
visions of section 58. 

It isargned that it cannot be supposed that the legis- 
lature intended to provide for the punishment of the 
crime of bribery in one class of officers by one measure 
of punishment, and that for precisely the same offense 
they should prescribe a different punishment fora dif- 
ferent class of officers. It is indeed difficult to assign a 
reason for making the distinction, and especially for 
making the punishment for bribery comparatively so 
light in respect to members of the Common Coxncil of 
the City of New York, when the magnitude of the in- 
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ANDREWS, 'J.: 


In the case of The People against Jaehne, 108 N. Y., 
182: ‘* It was held that the crime of bribery committed 
by a member of the Common Council of the City of New 
York, subsequent to December 1, 1882, was punishable 
under Section 72 of the Penal Code. This construction 
necessarily involved the conclusion that Section 100 of 
the Charter of 1873, in force prior to December 1, 1882, 
being the bribery sectioa of the charter, was repealed by 
the taking effect on that day of the Penal Code, so far 
as it was in conflict with any of the provisions of Sec- 
tion 72. That section increased the punishment for 
bribery beyond that prescribed by the Charter of 1873, 
and could therefore only operate upon the crime of 
bribery committed by a member of the Common Coun- 
cil after the Penal Code took effect. Section 72 is not 
retrospective in its terms, and according to settled prin- 
ciples is to be construed as prospective only. If a case 
should arise where the bribery charged was committed 
while Section 100 of the Charter of 1873 was in force, it 
would be necessary to consider whether such cases were 
reserved from the operation of the Penal Code. The 
alternative conclusion would be that the Legislature, in 
repealing Section 100 of the Charter by the enactment of 


i) 


the Penal Code, had inadvertently omitted to except, 
from the operation of the repealing statute, cases of 
bribery committed by municipal officers of New York 
prior to its-enactment. It will be time enough to con- 
sider the application and effect of the Penal Code upon 
such cases when occasion arises. Whatever conclusion 
might be reached on this point, Section 72 of the Penal 
Code was in no sense an ¢2 post facto law. Itwas alaw 
governing future cases only, and even if it purported to 
enact a rule applicable to past as well as future transac- 
tions, it would be void as to the former only. The cases 
are separable, and it is not the rule that the whole stat- 
ute falls because one part is unconstitutional and void, 
unless the void part is so interwoven with the valid part 
that the parts cannot be separated and the valid part 
sustained by itself without defeating the intention of 
the Legislature. The difficult question in the Jaehne 
“ase was as tothe effect of the Consolidation Act, which 
took effect March 1, 1883, after the enactment of the 
Penal Code. The Penal Code, as was held, repealed See- 
tion 100 of the Charter of 1873, and Section 72 became 
the law for the punishment of bribery as well in the city 
of New York as elsewhere in the State. But Section 
100 was re-enacted as Section 58 of the Consolidation 
Act. The question was whether the section of the Con- 
solidation Act—a later enactment than the Penal Code 
—-did not restore the definition and punishment of brib- 
ery as declared originally in Section 100 of the Charter 
of 1873, and in turn repeal Section 72 of the Penal Code 
as applied to the city of New York, as the Penal Code 
had repealed the provision in the Charter of 1873. The 
Court decided that this result was prevented by Section 
21438 of the Consolidation Act, which declared, in sub- 
stance, that the Penal Code, for the purpose of constru- 
ing the effect of the two acts, should be deemed the 
later enactment. The supposed incongruity of the 
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Legislature in inserting in the Consolidation Act, Sec- 
tion 58, and then at the same moment making it subject 
to the Penal Code, thereby superseding it, is more ap- 
parent than real. ‘The Consolidation Act was primarily 
designed to bring together the local laws relating to the 
city of New York, the crimes provisions as well as 
others ; but, to avoid conflict with the Penal Code, the 
crimes provisions in the Consolidation Act were, in 
effect, subordinated to the provisions of the Penal Code. 
It was a precautionary policy and relieved the authors 
of the Consolidation Act and the Legislature from the 
necessity of the careful comparison of the provisions of 
the two statutes to ascertain whether they were in any 
respect in conflict. The suggestion that Section 2143 is 
in violation of Section 16, Article 3, of the Constitution, 
is without force. The section is germane to the title of 
the act, and is not the introduction of a new subject not 
within the purview of the act. We perceive no reason 
in the new siggestions of connsel for changing our con- 
clusion in the Jaehne case on the principal point there 
considered. 

‘+ There are many questions which have been presented 
on the argument here in behalf of the appellant arising 
on exceptions from the trial. They have been fully con- 
sidered in the able opinion of Judge Van Brunt(10 N.Y. 
S.C. R. 1). We concur in the conclusions of the General 
Term, and shall confine ourselves to a brief reference to 
some of the questions pressed on our attention.”’ 

The remainder of the decision has reference to the 
competency of testimony under the objections raised 
and exceptions taken by defendant’s counsel, and tothe 
charge of the Judge, which were overruled by the 
Court. 

‘* We find,’’ says the Court, in conclusion, *‘no error 
in the record, and the judgment should therefore be 
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Article III of the Constitution of the State of New 
York, adopted November 3, 1846, 1 Revised Statutes of 
New York, 7th ed., Banks & Bros., p. 68: 

‘* Section 16. No private or local bill which may be 
passed by the legislature shall embrace more than one 
subject, and that shall be expressed in the title.”’ 

Revised Statutes of New York, passed during the 
years 1827 and 1828, part 4. title 4, chap. 1, article 2, 
Ist ed., vol. 2, p. 682: 

‘‘Of bribery and corrupting jurors and others.”’ 

‘*SecTion 9. Every person who ghall promise, offer or 
give to the Governor or Lieutenant-Governor, or to any 
member of the Senate or Assembly of this State, after 
his election as such member, and either before or after 
he shall have qualified and taken his seat ; to any Com- 
missioner of the Land Office, or of the Canal Fund, or 
any Canal Commissioner ; to the Comptroller, Surveyor- 
General, Secretary of State or Attorney-General ; toany 
Judge of any Court of Record, or to any jitdicial officer 
whatever, any money, goods, right in action or other 
property, with intent to influence his vote, opinion or 
judgment on any question, matter, cause or proceeding, 
which may be then pending. or may by law be brought 
before him in his official capacity, shall, upon convic- 
tion, be imprisoned in a State prison not exceeding ten 
years, or shall be fined not exceeding five thousand 
dollars, or both, in the discretion of the Court. 

‘*Secrion 10. Every officer in the last section enu- 
merated, who shall accept any such gift, or any promise 
or undertaking to make the same, under any agreement 
that his vote, opinion or judgment shall be given in any 
particular manner, or upon any particular side of any 
question, matter, cause or proceeding then pending, or 
which may by law be brought before him in his official 
capacity, shall, upon conviction, be forever disqualified 
from holding any public office, trust or appointment 


under the constitution or laws of this State, shall for- 
feit his office and shall be punished by imprisonment in 
the State prison not exceeding ten years, or by a fine 
not exceeding five thousand dollars, or both, in the dis- 
cretion of the Court.”’ 

Laws of 1853, chap. 539, p. 1011, ‘‘ An act to amend 
the existing law relating to bribery,’’ passed July 18, 
1853 : 

‘*Sectron 1, The ninth and tenth sections in article 2 
of title 4, chap. 1, part 4, of the Revised Statutes of this 
State, which article is entitled ‘Of bribery and corrupt- 
ing jurors and others,’ are hereby so amended as to read 
as follows: | 

‘*Section 9. Every person who shall promise, offer or 
give, or cause, or aid, or abet in causing to be promised, 
offered or given, or furnish, or agree to furnish, in whole 
or in part, to the Governor, or Lieutenant-Governor, or 
to any member of the Senate or Assembly of this State, 
after his election as such member, and either before or 
after he shall have qualified and taken his seat, or to 
any clerk or other officer of the Senate or Assembly ; to 
any Commissioner of the Land Office, or of the Canal 
Fund, or any Canal Commissioner, or Canal Appraiser ; 
to the Comptro!ler, Surveyor-General, State Engineer and 
Surveyor, Secretary of State, Attorney-General or Super- 
intendent of the banking department; to any Judge of 
any Court of Record, or to any judicial officer what- 
ever; to any member of the Common Council, or corpo- 
ration of any city in this State, or to any mayor, re- 
corder, chamberlain, treasurer or comptroller of such 
city, or to any other officer of such city, or of any de- 
partment of the government thereof; any money, goods, 
right in action, or other property, or anything of value, 
or any pecuuiary or other individual advantage, present 
or prospective, with intent to influence his vote, opinion, 
judgment or action upon any question, matter, cause or 
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proceeding, which may be then pending, or may by 
law be brought before him in his official capacity, shall, 
upon conviction, be imprisoned in a State prison not 
exceeding ten years, or shall be fined not exceeding five 
thousand dollars, or both, in the discretion of the 
Court.”’ 


“SECTION 10. Every officer,in the last section enumer- 
ated, who shall accept any such gift, thing of value or 
advantage, or any promise or undertaking to make or 
furnish the same, under any agreement or understand- 
ing that his vote, opinion, judgment or action shall be 
influenced thereby, or shall be given in any particular 
manner, or upon any particular side of any question, 
matter, cause or proceeding then pending, or which 
may by law be brought before him in his official capa- 
city, or who shall,directly or indirectly,demand, require. 
propose to receive, receive or entertain any negotiation 
or proposition for any such gift, thing of value or ad- 
vantage, as a consideration or motive for his official 
vote, action or influence, shall, upon conviction, be for- 
ever disqualified from holding any public office, trust 
or appointment, under the constitution or laws of this 
State, shall forfeit his office, and shall be punished by 
imprisonment in a State prison not exceeding ten years, 
or by a fine not exceeding five thonsand dollars, or 
both, in the discretion of the Court.’’ 

Laws of 1857, Ch. 446, pp. 874, 893, ‘‘An Act to 
amend the charter of the city of New York,’ passed 
April 14, 1857 : 


‘“Sgorton 52. Every person who shall promise, offer 
or give, or cause, or aid, or abet, in causing to be 
promised, offered or given, or furnish, or agree to fur- 
nish, in whole or in part, to be promised, offered or 
given to any member of the Common Council, or any 
officer of the corporation, after his election as such 
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member, or before or after he shall have qualified and 
taken his seat, any money, goods or right in action, or 
other property, or anything of valae, or any pecuniary 
advantage, present or prospective, with intent to influ- 
ence his vote, opinion, judgment or action on any ques- 
tion, matter, cause or proceeding which may be then 
pending, or may, by law, be brought before him in his 
Official capacity, shall, upon conviction, be imprisoned 
in a penitentiary for a term not exceeding 
two years, or shall be fined not exceeding five thousand 
dollars, or both, in the discretion of the Court. Every 
officer in this section enumerated, who shall accept any 
such gift or promise, or undertaking, to make the 
same, under any agreement or undertaking that 
his vote, opinion, judgment or action shall be 
influenced thereby, or shall be given in any particular 
manner, or upon any particular side of any question, 
matter, canse or proceeding then pending, or which may 
by law be brought before him in his official capacity, 
shall, upon conviction, be disqualified from holding any 
public office, trust or appointment under the Charter of 
the city of New York, and shall forfeit his office, and 
shall be punished by imprisonment in the penitentiary 
not exceeding two years, or by a fine not exceeding five 
thousand dollars, or both, in the discretion of the Court. 
Every person offending against either uf the provisions 
of this section shall be a competent witness against any 
other person offending in the same transaction, and 
may be compelled to appear and give evidence before 
uny Grand Jury, or in any Court, in the same manner 
as other persons, but the testimony so given shall not 
be used in any prosecution or proceeding, civil or 
ciiminal, against the person so testifying.’’ 

Laws of 1869, Ch. 742 (misprinted in brief, Ch. 747), 
vol. 2, p. 1798: 
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‘An act for the more effectual suppression and 
punishment of bribery,” passed May 8, 1869. 


‘* Section 1. Any person holding office under the 
laws of this State, who, except in payment of his legal 
salary, fees or perquisites, shall receive or consent to re- 
ceive, directly or indirectly, anything of value, or of 
personal advantage, on the promise thereof, for per- 
forming or omitting to perform, any official act, with 
the express or implied understanding on his part that 
his official action or omission to act, is to be in any de- 
gree inflnenced thereby, shall be deemed guilty of a 
felony, and, on conviction, shall be punished by im- 
prisonment in a State prison for a term not exceeding 
tive years or by a fine not exceeding five thousand dol- 
lars, or both, in the discretion of the Court.”’ 

Laws of 1870, Chap. 137, Vol. 1, pp. 366, 394: ** An 
act to reorganize the local government ‘ot the city of 
New York,’’ passed April 5, 1870: ‘** Sec. 114. Every 
person who shall promise, offer or give, or cause, or aid 
or abet in causing to be promised, offered or given, oy 
furnish, or agree to furnish, in whole or in part, to be 
promised, offered or given to any member of the Com- 
mon Counsel, or any officer of the corporation, after his 
election as such member, or before orafter.he shall have 
qualified and taken his seat, any moneys, goods, right 
in action, or other property, or anything of value, or 
any pecuniary advantage, present or prospective, with 
intent to influence his vote, opinion, judgment or action 
on any question, matter, cause or proceeding which may 
be then pending, or may by law be brought before him 
in his official capacity, shall, upon conviction, be im- 
prisoned in a penitentiary for a term not exceeding two 
years, or shall be fined not exceeding five thousand 
dollars, or both, in the discretion of the Court. Every 
officer in this section enumerated, who shall accept any 
such gift or promise, or undertaking tou make the same 
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under any agreement or understanding that his vote‘ 
opinion, jadgment or action, shall be influenced there- 
by, or shall be given in any question, matter, cause or 
proceeding then pending, or which may by law be 
brought before him in his official capacity, shall, upon 
conviction, be disqualified from holding any public of- 
tice, trust or appointment under the city of New York, 
and shall forfeit his office, and shall be punished by im- 
prisonment in the penitentiary,not exceeding two years, 
or by a fine not exceeding five thousand dollars,or both, 
in the discretion of the Court, 

‘‘ Every person offending against either of the provis- 
ions of this section shall be a competent witness against 
any other person offending in the same transaction, 
and may be compelled to appear and give evidence be- 
fore any grand jury, or in any Court, in the same man- 
ner as O.her persons; but the testimony so given shall 
not be used in any prosecution or proceeding, civil or 
criminal, against the person so testifying.”’ 


Laws of 1873, Ch. 335,pp. 484, 510: 


‘*An act to reorganize the local government of the 
city of New York,” passed April 20, 1873, 


‘‘SecTion 100, Every person who shall promise,offer or 
give, or cause, or aid, or abet in causing to be prom- 
ised, offered, or given, or furnish, or agree to furnish, 
in whole or in part, to any other person, to be prom. 
ised, offered, or given to any member of the Common 
Council, or any officers of the corporation, or clerk, 
after his election or appointment as such officer, mem- 
ber or clerk, or before or after he shall have qualified 
and taken his seat, or entered upon his duty, any 
moneys, goods, right in action, or other property, or 
anything of value, or any pecuniary advantage, present 
or prospective, with intent to influence his vote, opin- 
ion, judgment or action on any question, matter, cause 
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or proceedings which may be then pending, or may by 
law be at any time brought before him in his official or 
clerical capacity, shall be deemed guilty of a felony, 
and shall, upon conviction, be imprisoned in a peniten- 
tiary fora term not exceeding two years, or shall be 
fined not exceeding five thousand dollars, or both, in 
the discretion of the Court. 

‘‘ Every officer in this section enumerated, who shall 
accept any such gift or promise, or undertaking to make 
the same under any agreement or understanding that 
his vote, opinion, judgment or action, shall be influa- 
enced thereby, or shall be given in any question, mat- 
ter, cause, or proceeding then, or at any time pending, 
or which may by law be brought before him in his 
official capacity, shall be deemed guilty of a felony, and 
shall, upon conviction, be disqualified from holding 
any public office, trust or appointment under the city 
of New York, and shall forfeit his office, and shall be 
punished by imprisonment in the penitentiary not ex- 
ceeding two years, or by a fine not exceeding five thou- 
sand dollars, or both, in the discretion of the Court. 

‘* Every person offending against either of the provis- 
ions of this section shall be a competent witness against 
any other person offending in the same transaction, and 
may be compelled to appear and give evidence before 
any Grand Jury, or in any Coart, in the same manneras 
other persons; but the testimony so given shall not be 
used in any prosecution or proceeding, civil or criminal, 
against the person so testifying.”’ 

Laws of 1879, Ch. 536, p. 596: ‘‘An act to provide 
for a compilation and revision of the laws of the State 
of New York affecting public interests in the city of 
New York,’’ passed June 20, 1879. 


‘“SECTION 1. Within twenty days after the passage of 
this act the counsel to the corporation of the city of 
New York shal] appoint two persons, who, together 
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with the said counsel to the corporation, shall consti- 
tute and form a commission to compile and revise all 
the special or local laws affecting public interests in the 
city of New York which shall be in force at the time 
such commissioners make their final report.’ * * * 

‘*SrcTion 2. When the said commissioners shall have 
completed the compilation and revision of the statutes 
as aforesaid they shall cause a copy of the same to be 
submitted to the legislature for the year 1880, and at 
the same time they shall suggest to the legislature such 
contradictions, omissions and imperfections as may 
appear in the original text, with their recommendations 
for amendment, either by a repeal or by explanatory or 
supplementary legislation, with their reasons for such 
recommendations. ”’ 

Laws of 1880, Chap. 594, vol. 1, p. 887: 

‘* An act to provide for the revision of the special and 
local laws affecting public interest in the city of New 
York,’’ passed June 26, 1880. 

It was enacted that within twenty days after the pas- 
sage of this act, the Counsel to the Corporation of the 
city of New York shall appoint two persons, who, to- 
gether with himself, shall constitute a commission to re- 
vise all the special or local laws affecting public inter- 
ests in the city of New York which shall be in force at 
the time such commissioners shall make their final re- 
port, or at such time prior thereto as said commissioners 
shall find advisable. * * * That copies shall 
be distributed to those whose advice is desirable, and 
thereafter the revision shall be submitted to the Legisla- 
ture. 

Laws of 1880, Chap. 595, vol. 1, p. 888. 

‘* An act to authorize the reading in Courts and Spe- 
cial proceedings of the compilation entitled ‘ The special 
and local laws affecting public interest in the city of 
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New York and to declare the effect thereof,’ passed 
June 26, 1880. 

It was enacted that the volume so entitled may be 
read in evidence and cited in any Court or proceeding as 
containing presumptively all special or local laws af- 
fecting public interest in force in the city of New York, 
January 1, 1880. 


Laws of 1881, Chap. 676, vol. 3: ‘‘ An act to establish 
a Penal Code,”’ passed July 26, 1881. 


‘“ Sec. 2. No act or omission begun after the beginning 
of the day on which this Code takes effect as a law shall 
be deemed criminal or punishable, except as prescribed 
- or authorized by this Code, or by some statute of this 
State not repealed by it. Any act or omission begun 
prior to that day may be inquired of, prosecuted and 
punished in the same manner as if this Code had not 
been passed,” 

‘‘ Src, 72. A judicial officer, a person who executes 
any of the functions of a public office not designated in 
Titles VI and VII of this Code, or a person employed by 
or acting for the State, or for any public officer in the 
business of the State, who asks, receives or agrees to re- 
ceive a bribe, or any money, property, or value of any 
kind, or any promise or agreement therefor, upon any 
agreement or understanding that his vote, opinion, judg- 
ment, action, decision or other official proceeding, shall 
be influenced thereby, or that he will do or omit any 
act or proceeding, or in any way neglect or violate any 
official duty, is punishable by imprisonment for not 
more than ten years or by fine of not more than five 
thousand dollars, or both. A conviction also forfeits any 
office held by the offender and forever disqualifies him 
from holding any public office under the State.” 


‘* Sec. 702. Where a person is convicted of a crime, 
for which the punishment inflicted is imprisonment for 
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a term less than one year, the imprisonment must be 
inflicted by confinement in the county jail or place of 
continement designated by law to be used as the jail of 
the county, except when otherwise specially prescribed 
by statute.”’ 


‘*Sro. 703. Where a person is convicted of a crime, 
for which the punishment inflicted is imprisonment for 
a term of one year, he may be sentenced to, and the im- 
prisonment may be inflicted by, confinement either in a 
county jail or in a penitentiary or State prison. No 
person shall be sentenced to imprisonment in a State 
prison for less than one year.”’ 


‘*Sec. 704. Where a person is convicted of a fine, for 
which the punishment inflicted is imprisonment for a 
term exceeding one year. or is sentenced to imprison- 
ment for such a term, the imprisonment must be in- 
flicted by confinement at hard labor in a State prison. 

‘* But this and the two last sections shall not apply to 
a case where special provision is made by statute as to 
the punishment for any particular offense or class of of- 
fenses or offenders, nor to the cases specified in seetions 
698, 699, 700 and 701.”’ 


‘*Sec. 719. Nothing contained in any provision of 
this Code applies to an offence committed or other act 
done at any time before the day when this Code takes 
effect. Such an offence must be punished according 
to, and such act must be governed by, the provisions of 
law existing when it is done or committed, in the same 
manner as if this Code had not been passed ; except that, 
whenever the punishment or penalty for an offence is 
mitigated by any provision of this Code, such provision 
may be applied to any sentence or judgment imposed 
for the offence after this Code takes effect. An offence 
specified in this Code, committed after the beginning of 
the day when this Code takes effect, must be punished 
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according to the provisions of this Code, and not other- 
wise.”’ 

‘* Sec. 724. This Code does not affect any power con- 
ferred by law upon any court-martial or other military 
authority or officer, to impose or inflict punishment upon 
offenders ; nor any power conferred by law upon any 
public body, tribunal or officers, to impose or inflict 
punishment for a contempt; nor any provisions of the 
laws relating toapprentices, bastards, disorderly persons, 
Indians and vagrants, except so far as any provisions 
therein are inconsistent with this Code.’’ 

‘Sec. 725. Nothing in this Code affects any of the 
provisions of the following statutes; but such statutes 
are recognized as continuing in force, notwithstanding 
the provisions of this Code; except so far as they have 
been repealed or affected by subsequent laws : 


‘* 1. All acts incorporating municipal corporations, and 
acts amending acts of incorporation or charters of such 
corporation, or providing for the election or appointment 
of officers therein, or defining the powers or duties of 
such officers. 

‘2. All acts relating to emigrants or other passengers 
in vessels coming from foreign countries, except as pro- 
vided in Section 626 of this Code. 

‘*3. All acts for the punishment of intoxication or th 
suppression of intemperance, or regulating the sale or 
disposition of intoxicating or spirituous liquors. 

‘*4. Allaets defining and providing for the punishment 
of offences, and not defined and made punishable by this 
Code.”’ 

‘* Sec. 726. All acts and parts of acts which are incon- 
sistent with the provisions of this act are repealed, so 
far as they impose any punishment for crime, except as 
herein provided.” 
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**Sec. 727. This act shall take effect on the first day of 
December, 1882. When construed in connection with 
other statutes, it must be deemed to have been enacted 
on the 4th day of January, 1881, so that any statute 
enacted after that day is to have the same effect as if it 
had been enacted after this Code.”’ 


Laws of 1882, Chap. 410, Vol. 2: ‘‘ An Act toconsoli- 
date into one act, and to declare the special and local 
laws affecting public interests in the city of New York,”’ 
passed July 1, 1882. 

‘*Sec. 58. This section is identical with Section 100 
of Chapter 335, Laws of 1873, supra.’’ 


‘* Src. 2143. This act shall -not affect any offense 
committed or right of removal accrued prior to the time 
when it takes effect, and all penalties and forfeitures in- 
curred under any statute superseded or repealed by this 
act prior to the time when it takes effect, may be 
prosecuted and punished in the same manner and with 
the same effect as if this act had not been passed. 
Nor shall this act affect any right accrued or acquired 
prior to the time when it takes effect, nor create a 
vacancy in any office or employment.”’ 

“Src. 118 . * * " * * 
and 1779 of this Act being intended only to contain the 
substance of certain sections of the Code of Civil Pro- 
cedure or of the Code of Criminal Procedure, or of 
amendments thereof, shall not be construed as making 
any new enactment, or as repealing. modifying, amend- 
ing, or superseding any provision of either of said 
Codes, or any amendments thereof, but shall be treated 
and considered as embraced in this act solely in order 
that it may contain all provisions of existing laws which 
are of special application in the city of New York. 
Sections 18371 * * * to 1650, inclusive, shall in like 
manner be treated and considered as making no new 
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enactment, but as embraced in this act for the same 


reason. 

‘* For the purpose of determining the effect of this act 
upon other acts, except the Penal Code, and the effect of 
other acts, except the Penal Code, upon this act, this act 
is deemed to have been enacted on the Ist day of Janu- 
ary, 1882; all acts passed after such date and the Penal 
Code are to have the same effect as if they were passed 
after this act. This act shall take effect on the Ist day 
of March, 1883.”’ 

This act may be cited as the New York City Consoli- 
dation Act of 1882. 

Laws of 1883, Chap. 67, p. 50: ‘* An act to amend 
‘Chap. 410 of the Laws of 1882, entitled ‘ An act to con- 
solidate into one act and to declare the special and local 
laws affecting public interests in the city of New York,’ ”’ 
passed February 28, 1883. 


‘*Srec. 1. Section 2143 of Chapter 410 of the Laws 
of 1882, entitled * * * is hereby amended so as to 
read as follows :”’ 

No change is made except to substitute ‘‘ the Ist day 
of April, 1883,’’ for ‘‘ the 1st day of March, 1883.” 

Laws of 1883, Chap. 298, pp. 348, 408: ‘* An act to pro- 
vide for the government of the ‘City of Albany,’ ”’ 
passed April 23, 1883. 

‘Title XVIII, § 6. Every member of the Common 
council or officer of tas City of Albany, who shall accept 
any gift or promise, or undertaking to make the same, 
under any agreement or understanding that his vote, 
opinion, judgment or action shall be influenced thereby, 
or shall be given in any question, matter, cause or pro- 
ceeding then pending or which may by law be brought 
before him in his official capacity, shall, upon convic- 
tion, be disqualified from holding any public office, 
trust or appointment under the City of Albany, and 
shall forfeit his office, and shall be punished by im- 
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prisonment in the penitentiary not exceeding two years, 
or by a fine not exceeding five thousand dollars, or 
both, in the discretion of the Court.”’ 


Laws of 1886, Chap. 31, p. 41: 
‘*An act to Amend the Penal Code,’ passed March 
3, 1886. 


‘* Sec. 8. Add a new section to such Penal Code to 
read as follows: 

‘*Sxc.728. No provision of this Code or any part there- 
of shall be deemed repealed, altered or amended by the 
passage of any subsequent statute inconsistent there- 
with, unless such statute shall explicitly refer thereto 
and directly repeal, alter or amend this Code accord- 
ingly.”’ 

‘‘Sec. 9. This act shall take effect immediately.’ 


Norr.—The report of the Commissioners of the Penal 
Code, referred to in appeliant’s brief, was made Decem- 
ber 4, 1864. Albany: Weed, Parsons & Co., 1865. See 
Law Department Congressional Library. 
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' of inquiring into the legality of his detention. The petition 


Supreme Court of the Anite States. 


Henry W. JAEUNE, 
Appellant, | 
DS. 
THE PEOPLE OF THE STATE OF 
New YORK, 


Appellees. 


STATEMENT. 


This is an appeal by Henry W. Jaehne from an order entered 
in the Circuit Court of the United States, for the Southern Dis- 
trict of New York, on the first day of October, 1888, denying the 
prayer of his certain petition filed in said Circuit Court on the 
17th day of May, 1888. 

The petition charged that the said petitioner, Henry W. 
Jaehne, was deprived of his liberty and held in custody in viola- 
tion of the Constitution of the United States, by one Augustus 
A. Brush, Warden of the State Prison of the State of New York, 
at Sing Sing in the Southern District of New York, and prayed 
for a writ of habeas corpus to said Augustus A. Brush, requir- 
ing him to produce the body of said petitioner for the purpose 


also prayed for an auxiliary writ of certiorari. 

In said petition it is alleged as entitling the petitioner to the 
relief prayed for, that on the day of May, 1886, at a term of 
the Court of Oyer and Terminer, holden in and for the City and 
County of New York in the State of New York, the sai ti- 
tioner was convicted by verdict of a jury of the crime of bribery 
committed as a member of the Common Council of the City of 
New York, and that thereafter on the 20th day of May, 1886, 
for the crime aforesaid whereof he had thus been convicted, he 
was sentenced by said Court of Oyer and Terminer to be im- 
prisoned in said State Prison for the term of nine years and ten 
months, and that he entered upon such imprisonment on the 


2ist day of May, 1886, by virtue of a warrant of commitment, a 
copy of which is annexed to the said petition ; that the maximum 
imprisonment which could be lawfully imposed by any valid 
provision of the State of New York as punishment for the crime 
of which he had been convicted was two years in the Peniten- 
tiary, that making the deduction of four months to which he 
was entitled for good behavior he had served the full term of 
imprisonment which could lawfully be imposed as punishment 
-for the said crime of which he had been convicted, that the only 
authority of law for his further detention for the balance of the 
term of imprisonment to which he had been sentenced as afore- 
said was a provision of statute of the State of New York passed 
July ist, 1882, and known as the Consolidation Act and es- 
pecially section 2143 of said Consolidation Act, that this provi- 
sion of statute was ex post facto within the meaning of the Con- 
stitution of the United States in that by virtue and force thereof 
the provisions of the Penal Code of the State of New York thereto 
fore and otherwise not applicable to crimes of bribery committed 
by members of the Common Council of the City of New York, 
were made to apply to crimes of bribery committed by members 
of the Common Council of the City of New York, and that 
sthereby all such crimes, those committed before as well as those 
‘committed after the Consolidation Act went into operation and 
ffect, were made_ punishable indifferently and indistinguish- 
vably by Tmaximum penalty of 4aes years in State Prison, that 


=— being the maximum penalty of imprisonment denounced by the 


Penal Code applicable to crimes of bribery, whereas before that 
act, namely the Consolidation Act, went into operation and effect 
and made the Penal Code applicable to crimes of bribery com- 
mitted by members of the Common Council of the City of New 
York, such crimes of bribery committed by members of a Com- 
mon Council of the City of New York were punishable by a 
maximum penalty of two years in the Penitentiary. 

The petition then alleges that forasmuch as the said provis- 
ion of law, being the only authority of law for the petitioner's 
further detention in prison, is thus ez post facto within the 
meaning of the Constitution of the United States, such further 
detention is in violation of the Constitution of the United States 
and tliat he is therefore entitled to be discharged on writ of 
habeas corpus. 

Upon the presentation and filing of this petition in the said 
Circuit Court, an order was made and entered therein requiring 
the District Attorney of the County of New York to show 
cause before said Circuit Court, on the 25th day of May, 1888, 
why a writ of habeas corpus and a writ of certiorari should 
not be issued, pursuant to the prayer of the said petition. And 
thereafter, to wit, on the lst day of October, 1888, after hear- 
ing counsel in support of said petition, and the District Attor- 
ney of the County of New York, in opposition thereto, the 
prayer of the said petition was denied. and an order to that 
effect entered iu said Circuit Court. From this order of the 
said Circuit Court this appeal was allowed and taken. 
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The Penal Code of the State of New York was enacted the 
26th day of July, 1881, and tovk effect and went into opera- 
tion ; law on the 1st day of December, 1882. 


“The Penal Code, as its title implies, isan institute of crim- 
‘* inal justice of general application, and was enacted in har- 
‘‘mony with the tendency of recent legislation for the pur- 
‘ nose of embodying in a single statute the system of criminal 
‘* law applicable to the State, and substituting the statutes so 
‘‘ enacted in place of the great number of statutes and amend- 
‘‘ments to statutes, which together, before the enactment of 
‘* the Code, constituted the body of the criminal law.’’ 


People o. Jaehne, 103 N. Y., pp. 192 and 193 of 
opinion. 


The Consolidation Act, which was designed to bring together 
the local laws relating to the city of New York, was passed the 
Ist day of July, 1882, but did not go into operation and effect 
until the 1st day of April, 1883 (Chapter 67, Laws 1883). 


Section 72 of the Penal Code reads as follows: 


‘* A judicial officer, a person who executes any of the fune- 
‘ tions of a public office not designated in Titles six and seven 
‘of this Code, or a person employed by or acting for the State, 
‘Sor for any public officer in the business of the State, who asks, 
‘receives, or agrees to receive a bribe, or any money, property 
“or value of any kind, or any promise or agreement therefor, | 
‘*upon any agreement or understanding that his vote, opinion, 
‘judgment, action, decision, or other official proceedings shall 
“be influenced thereby, or that he will do or omit any act or 
‘* proceeding, or in any way neglect or violate any official duty, 
‘is punishable by imprisonment for not more than ten years 
‘Sor by a fine of not more than five thousand dollars or both. 
‘: 4 conviction also forfeits any office held by the offender and 
‘* forever disqualifies him from holding any public office under 
‘*the State.’ 


Section 2143 of the Consolidation Act provides as follows : 
6 % % % % x * * * % % 

‘* For the purpose of determining the effect of this act upon 
‘* other acts, except the Penal Code, and the effect of other acts, 
‘‘except the Penal Code, upon this act, this act is deemed to 
‘*have been enacted on the first day of January, in the vear 
‘eighteen hundred and eighty-two ; all acts passed after such 
‘*date and the Penal Code are to have the same effect as if 
** they were passed after this act. This act shall take effect on 
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‘the first day of April, eighteen hundred and eighty-three. 
“ This act may be cited as the New York City Consolidation Act 
“ of eighteen hundred and eighty-two.”’ 


The crime for which the appellant was sentenced and is now 
undergoing imprisonment as aforesaid was committed in the 
year 1884 after both the Consolidation Act and the Penal Code 
were passed and went into effect. 


POINTS. 


I. 


The claim of the petition that between the first day of 
December, 1882, when the Penal Code took effect, and the 
first day of April, 1883, when the Consolidation Act took 
effect, the Penal Code was not applicable to crimes of 
bribery committed by members of the Common Council of 
the city of New York, is false and unfounded. 


The only argument in support of this claim is that Section 
100, Chapter 335, of the Laws of 1873 had ever since its passage 
been the law applicable to crimes of bribery committed by 
members of the Common Council of the city of New York, and 
that, being a charter provision of the city or New York said sec- 
tion 100, Chapter 835, Laws 1873, was by section 725 of the 
Penal Code expressly excepted from the operation of the repeal- 
ing clause of the Penal Code, and continued in force and effect 
until the Consolidation Act went into operation and effect when 
it was repealed by Section 58 of the Consolidation Act. 

A conclusive answer to this argument is that it has been held 
by the Court of Appeals of the State of New York that section 
100, Chapter 335, Laws of 1873, is not within the saving clause 
of Section 725 of the Penal Code, but on the contrary was repeal- 
ed by the Penal Codeas soon as it went into operation and effect 
on the first day of December, 1882. 


People v. O’ Neil, 109 N. Y., p. 261 of opinion. 


The decision in the O’ Neil case followed the decision of the 
same Court in 


People v. Jaehne, 103 N. Y., p. 102. 


i) 


That this was really the principium decidendi in the Jaehne 
case is evident from the following brief extracts from the opin- 
ion of the Court. ° 


‘* It is inconceivable that a bribery statute of general appli- 
cation should be enacted which did not embrace bribery of 
municipal officers. We find no difficulty in reaching the con- 
clusion that Section 72 of the Penal Code applies in general to 
the offense of bribery committed by municipal officers.” 


‘* It is impossible to suppose that the legislature when it 
enacted the Penal Code intended to exempt officials in the city 
of New York from the operation of the bribery sections. 0 
public policy can be assigned for such a discrimination, and 
we think the case is within the rule that ‘a later statute cover- 
ing the same subject matter and .embracing new provisions 
operates to repeal the prior act although the two acts are not in 
express terms repugnant.’ ”’ 


‘* The claim is that this section excepts from the operation of 
the Penal Code all penal provisions in charter acts, and as Sec- 
tion 58, of the Consolidation Act—(which is but a transcript of 
Section 100, Chap. 335, Laws of 1873)—is a penal provision of 
that character it is excepled from the operation of the Penal 
Code. Notwithstanding the generality of the language of See- 
tion 725, it is apparent from other provisions, both of the Con- 
solidation Act and of the Penal Code, that it was not intended 
that all penal provisions in charler acts should remain in 
Jorce unaffected by the Penal Code.”’ 


“ But we are of the opinion that Section 725 is to be con- 
strued as saving only those penal provisions of charter acts 
which are not covered by the provisions of the Penal Code, and 
this limitation of the rae: of the language of that section 
is required, upon construing it in connection with other provi- 
sions, and in view of the general purpose of the legislature in 
enacting the Penal Code, to consolidate into one crimes act the 
various statutes relating to crimes and to prescribe a uniform 


rule of punishment.” 
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These decisions of the Court of Appeals of the State of New 
York to the effect that said Section 100, Chapter 335, of the 
Laws of 1873, was repealed by the unaided force and effect of 
the Penal Code as soon as it went into operation on the 1st day 
of December, 1882, is of course binding and conclusive upon the 
Federal courts. 

The appellant's assumption that Section 100, Chapter 335, 
Laws 1873, was not repealed by the Penal Code and remained in 
force during the interval of time between the Ist day of Decem- 
ber, 1882, when the Penal Code took effect, and the Ist day of 
April, 1883, when the Consolidation Act took effect, is therefore 
false. 

The assumption upon which the appellant’s argument rests 
being thus false and gratuitous the prop which supports it is 
withdrawn, the argument falls to the ground and thus is made 
manifest the falsity of the claim the argument was advanced to 
support that between the Ist day of December, 1882, when the 
Pena] Code took effect, and the Ist day of April, 1883, when 
the Consolidation Act took effect, the Penal Code was not ap- 
plicable to crimes of bribery committed by members of the Com 
mon Council of the city of New York. 

If the Penal Code thus became applicable from and after tlie 
Ist day of December, 1882, when it took effect, to crimes of 
bribery committed by members of the Common Council of the 
city of New York, it was not by virtue of any retroactive force 
and effect of the Consolidation Act which did not take effect 
until four months thereafter, and there is therefore no founda- 
tion whatever for the claim that the Penal Code cannot be made 
applicable to such crimes of bribery without rendering it ea pos/ 
Jacto in its operation. 


IT. 


But even if the Penal Code were as claimed by the appel- 
lant ex post facto in its operation as to crimes of bribery 
committed by members of the Common Council of the City 
of New York before the Consolidation Act took effect, 
it does not by any means follow that for that reason 
the Penal Code is to be deemed ex post facto in its 
operation as to such crimes committed, as was the crime of 

e appellant, in the year 1884, long after both the Penal 
— a and the Consolidation: Act went into operation and 
effect. 


~~ 


>) 


~ 


eee ee ae - 


: 7 


This precise point was decided by the Court of Appeals of the 
State of New York in the case of 


People v. O’ Neil, 109 N. Y., p. 251. 


The doctrine is indeed too well settled to admit of serious 
question. 


Cooley on Constitutional Limitations (5th ed.), pp. 
215 and 216. 


There the doctrine is thus stated : 


“A legislative act may be entirely valid as to some 
classes of cases and clearly void asito others. A general 
law for the punishment of offenses, which should endeavor 
lo reach by its retroactive operation, acts before com- 
milted, as well as to prescribe a rule of conduct for the citizen 
in future, would be void so far as it was retrospective ; but such 
invalidity would not effect the operation of the law in regard 
lo the cases which were within the legislative control. A law 
might be void as violating the obligation of existing contracts, 
but valid as to all contracts which should be entered into sub- 
sequent to its passage, and which, therefore, would have no 
legal force except such as the law ilself would allow. In such 
case the unconstitutional law must operate as far as it can and 
it will not be held invalid on the objection of a party whose 
interests are not affected by it in a manner which the Constitu- 
lion forbids. If there are any exceptions to this rule, they 
must be of cases only where it is evident, from a contemplation 
of the statute and of the purpose to be accomplished by it, that 
it would not have been passed at all except as an entirety, and 
that the general purpose of the legislature will be defeated if 
it shall be held valid as to some cases and void as to others.” 


In support of these views, the anthor cites a number of cases, 
including the case of 


Tiernan v. Rinker, 102 U. 8., 123. 


It is therefore submitted that the provisions of law under 
which the appellant was sentenced and imprisoned, as aforesaid, 
for the crime aforesaid, committed in the year 1884, cannot be 
deemed in any respect or to any extent ex post facto in their 
operation as to such crime¥. 
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III. 


In support of the decision of the lower Court, Mr. Justice 
Benedict, who presided therein, at the hearing upon the appel- 
lant’s petition, delivered an opinion the reasoning of which is 
conclusive upon the question as to the propriety of the deci- 
sion. The opinion is short, and is as follows: 


UNITED STATES CIRCUIT COURT, 


SOUTHERN DISTRICT OF NEW YORK, 


In the Matter of the Petition 
of 


Henry W. JAruHNE for a writ of 


Habeas Corpus. 


JUNE 11, 1888. 
BENEDICT, J/.: 


‘*This is an application for a writ of habeas corpus to bring 
‘*before this Court Henry W. Jaehne for the purpose of inquir- 
‘ing as to the legality of his detention in the State Prison where 
‘**he is confined under a sentence of the Supreme Court of the 
‘* State of New York. 

‘*The Petitioner was indicted and convicted under the pro- 
‘* visions of Section 72 of the Penal Code of New York. Pur- 
* suant to that provision of statute he was sentenced to be im- 
‘** prisoned in the State Prison for the term of nine years and ten 
**months, two years of which term have already expired. The 
** application for relief from that judgment at the hands of this 
**Court is based upon the proposition that Section 72 of the 
** Penal Code, with the force and effect given it by Section 2143 
‘** of the Consolidation Act under the decision of the Court of 
‘* Appeals is an ez post facto law and therefore void because 
“contrary to the Constitution of the United States. In con- 
“ sidering this proposition it is to be observed that the question 
**so earnestly discussed in behalf of the prisoner, whether Sec- 
‘**tion 58 of the Consolidation Act was made of no effect and 
- “Section 72 of the Penal Code by Section 2143 of the Consolida- 
“tion Act was made the law in cases of Aldermanic bribery in 
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‘the city of New York is not presented for the decision of this 
‘*Court by this application. ‘The Petitioner is not imprisoned 
‘* by virtue of Section 58 of the Consolidation Act, but by virtue 
‘*of Section 72 of the Penal Code. The —s of this Court to 
“relieve him of imprisonment therefore depends upon the valid- 
‘ity of Section 72 of the Penal Code as given effect by the Court 
‘‘of Appeals. If that provision of the statute of the State be 
“valid the prisoner cannot be released by this Court whatever 
‘may be the opinion of this Court as to the correctness of the 
‘*conclusion of the Court of Appeals that the law applicable to 
‘*the prisoner’s case was to be found in Section 72 of the Penal 
‘*Code and not in Section 58 of the Consolidation Act. It is 
‘‘thus apparent that the question presented to this Court by 
‘‘the present application relates to Section 72 of the Penal Code 
‘‘and to that alone. In determining the validity of that section 
‘‘any construction given to it by the Court of — is con- 
‘* trolling and the decision of the Court of Appeals in O’ Neil’s 
‘*case where the indictment was under the same statute must 
‘* therefore be observed. 

‘‘In that case the Court of Appeals declared that Section 72 
‘fof the Penal Code was to be construed as prospective only in 
‘‘its operation. This construction put upon a statute of the 
‘* State by the highest Court of the State in the only case where 
‘‘the precise question has been distinctly presented must be 
“followed by this Court upon this occasion under the familiar 
“rule that the construction of a State statute adopted by the 
‘*highest Court of the State is regarded as part of the statute by 
‘*the National Courts. It may be added thatif the question 
‘whether Section 72 of the Penal Code was prospective in its 
‘operation were open to decision here, no ground is discovered 
‘‘upon which to reject the construction adopted by the Court of 
‘* Appeals in view of the positive language of the Penal Code. 

‘* Following that construction, und holding as | am bound to 
‘hold, that the statute under which the prisoner is confined is 
‘“ prospective only in its operation, the qu ition presented by the 
“ Petitioner is reduced to this, namely: whether a statute in 
‘*force at the time the offense was committed which increases 
‘*the punishment of that crime but is prospective alone in its 
‘‘ operation is an ex post facto law. On that ground there is 
‘* nothing to be said. 

‘* Motion for a writ of habeas corpus is denied.’’ 


IV. 


The order appealed from should be affirmed. 


Respectfully submitted, 


JOHN R. FELLOWS, 
District Attorney 


of the County of New York. 
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CENT’L NAT'L B’K OF WASH’N CITY ET AL. VS. A. G. HUME RET AL, 1 


1 Original Bill. Filed Nov. 2,1881. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


THE CenTRAL NATIONAL BANK OF WASHING- ) 
TON CITY | 
US. Equity No. 7906. 
Annie G. Hume and THe Marytanp LIFE 
INSURANCE COMPANY OF BALTIMORE. 


To the supreme court of the District of Columbia, holding an equity 
court for said District: 

The complainant states— 

1. That it is a body corporate, organized under the statutes of the 
United States in force in the District of Columbia, commonly known 
as the national bank act, and its amendments, and having its habitat 
and place of business as a bank of deposit and for loans and dis- 
counts in Washington city, within said District, and that it brings 

this suit in its own right as a creditor of the late Thomas L. 
2 Hume, deceased, and also in behalf of all other creditors simi- 

larly situated who may come in and contribute to the costs 
hereof. 

2. The defendant, Annie G. Hume, is the widow of the late Thomas 
L. Hume, and she resides in the District of Columbia and is sued in 
her own right; and the defendant, The Maryland Life Insurance 
Company of Baltimore, is a body corporate, organized and incor- 
porated under the laws of the State of Maryland, and doing business 
in the District of Columbia, as complainant is informed and believes, 
and the said defendant is sued in its own right. 

3. The complainant further states that it is the legal successor of 
the Metropolis Savings Bank of the District of Columbia, a corpora- 
tion for banking business, authorized to loan money and duly or- 
ganized and incorporated November 9, 1874, in said District, under 
the acts of Congress in force in said District known as the general 

incorporation acts. 
3 And that if the complainant, succeeded to all the assets, 

choses in action, and rights of property of the said anne 
bank, and assumed all its obligations under acts of Congress made 
for and appertaining to and of force in said District and by the act 
of the stockholders, officers, and board of directors of said savings 
bank, on or about the 15th day of April, 1878, at which time the 
suid savings bank ceased to exist, being then merged into and 
changed to the complainant, with the same stockholders, officers, 
and board of directors. 

4. That on the 17th day of January, 1876, the said Thomas L. 
Hume, now deceased, borrowed of the said Metropolis Savings Bank 
the sum of five thousand dollars ($5,000), for which he delivered to 
said bank his certain promissory note, to the order of one A. H. 
Pickrell, and endorsed by said Pickrell, and also by John C. Me- 
Kelden and the firm of Hall & Hume; that the said note was re- 

1—285 


: 
; 
| 
| 
) 
i 
: 
: 
/ 


9 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


ceived by said bank in the ordinary course of business, and 
a the amount of said loan of $5,000 was duly paid out by said 

bank on account thereof to said Hume; that thereafter the said 
note was curtailed and renewed from time to time, both during the ex- 
istence of the said savings bank and since the same was merged into the 
complainant corporation, until the 15th day of March, 1879, when 
the said Thomas L. Hume again renewed the said note with the 
complainant for the said sum of $5,000.00, payable sixty days after 
date, endorsed by A. H. Pickrell, Frank Hume, Hall & Hume, and 
J. C. McKelden ; that thereafter, and before the maturity of said 
note, the said payee and endorser, A. H. Pickrell, departed this life, 
leaving u will, under which his widow, Mary E. Pickrell, and the 
said Thomas L. Hume were appointed executors by the supreme 
court of the District of Columbia; that at the maturity of said note 

the said endorsers and the said executrix and executor of 
5 the will of said A. H. Pickrell, by their endorsement in writ- 

ing thereon, severally! held themselves responsible for the 
payment of said note without demand, notice, or protest. 

That a copy of said note, with its endorsements, is annexed hereto 
and filed herewith as part of this bill, marked “Complainant’s Ex- 
hibit No. 1.” 

That the said $5,000 note is still held by complainant, but the 
debt represented by the same has been paid in part, payments hav- 
ing been made from time to time and other notes and renewels 
given of them for the balances due thereon, the said $5,000 note 
being left with and held by the complainant as collateral security 
for the subsequent notes made and renewals thereof until the debt 
due to complainant from said Thomas L. Hume represented and 
secured by said note was,on the 28th of July, 1881, the sum of 
twenty-five hundred dollars, with interest from that date until paid, 

at the rate of eight per cent. per annum; that on July 28, 
6 1881, the said Thomas L. Hume made his certain note to the 

order of Frank Hume, and delivered the same, endorsed by 
suid Frank Hume, to complainant for the said balance of said orig- 
inal indebtedness, the said note due in 90 days after date; that at 
its maturity the said endorser, by a writing on the back thereof, 
held himself responsible for its payment without demand, notice, or 
protest, and the said note is now held by complainant and is wholly 
unpaid and overdue. 

A copy of said note is filed herewith, with the endorsements 
thereon, marked “Complainant’s Exhibit No. 2,” and the same is 
made a part of this bill. 

5. That besides the said note last described, the amount of which 
is due and unpaid, the said Thomas L. Hume, was at the time of his 
death indebted to complainant for loans made to him by complain- 
ant in divers other sums of money, amounting to $4,400, exclusive of 

interest, for which he made and delivered to complainant 
7 his certain other three promissory notes, the first dated Au- 
gust 24, 1881, for $2,400.00, with interest at 8 per cent. per 
annum until paid; the second dated Sept. 9, 1881, for $1,000, and 
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the last with interest at seven per cent. per annum until paid, none 
of which three notes have yet matured, and they are all unpaid. 

A copy of said notes and endorsements thereon is filed herewith 
as part of this bill, marked “ Complainant’s Exhibit No. 3,” and the 
said originals are now held by the complainant. 

That the said Thomas L. Hume departed this life at the city of 
Washington, on the 23d day of October, 1881, then owing to the 
complainant the said several sums as above stated, aggregating 
$6,900, besides interest, as shown by said exhibits; that he died in- 
testute. as complainant is informed, and on information and belief 
the complainant avers that his estate is insolvent. 

That the said sums now owing to complainant were bor- 

8 rowed from it and from its predecessor, thesaid savings bank, at 

rarious times from the said 17th day of January, 1876, up to 

about the 6th day of May, 1881; and the said Thomas L. Hume 

from the date of the first loan, January 17, 1876, up to the date of 

his death, was continuously indebted to the complainant and to its 

said predecessor, the said savings bank, and, as complainant is in- 

formed and believes, was also indebted during all that time and 

prior thereto to divers other persons in various sums of money, 
which sums have not been paid. 

8. That the said indebtedness to the complainant is not secured in 
any other way than by the various endorsements which appear on 
the said notes, except the said note for $2,400.00, dated August 24, 
1881, which is secured by the stocks therein described, and the said 
stocks are now worth very little, if anything, over and above the 
amount of said note. 

9. That the payeeand first endorser of each of the $1,000 notes, 
Y Frank Hume, is a brother of the said Thomas L. Hume, 
and since the death of said Thomas L., to wit, October 
29, 1881, at complainant’s banking house in said. city, and at 
the time the said Frank Hume endorsed a waiver or protest upon 
the said note for $2,500 (“Complainant’s Exhibit No. 2”) he, the 
said Frank Hume, denied and repudiated his liability on the said 
two $1,000.00 notes as endorser, on the ground that the said notes 
were not endorsed by him, and that his name thereon was not au- 
thorized by him and was not placed thereon with his knowledge 
or consent. 

10. That within a short time before the death of said Thomas L. 
Hume, to wit, about twelve months previous, as complainant is in- 
formed, and long after the said Hume had been indebted to com- 
plainant and divers other creditors, and while he, said Hume, was 

in greatly embarrassed financial circumstances and insolvent, 
10 he procured from the defendant, The Maryland Life Insur- 

ance Company of Baltimore, a policy of insurance upon his 
life for the sum of ten thousand dollars, the loss to be payable to 
defendant, Annie G. Hume, his wife, or to his children (who are in- 
fants), or to both his wife and children, in case of his death, the 
exact terms of which, as well as the names and ages of said chil- 
dren, the complainant is unable to state, but which it asks may be 
discovered and set forth in the answers of defendants. 
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That the premium or premiums for such policy of insurance was 
or were paid by said Thomas L. Hume, amounting toa large sum of 
money, to wit, thesumof about 236.20 dollarsinall,and thesaid policy 
was voluntarily procured and settled on his said wife or his children 
or both, as aforesaid, at the expense of the complainant and other 
creditors of him, the said Thomas L. Hume, and without knowl- 

edge or consent of complainant, and for the purpose of delay- 
11 ing, hindering, and defrauding the complainant and his said 
creditors in the collection of their debts. 

That complainant is informed that the said defendant, The Mary- 
land Life Insurance Company, is about to pay over the said sum of 
ten thousand dollars or the amount payable under said policy to 
the defendant, the said Annie G. Hume, under the terms of said 
policy of insurance, notwithstanding the same should, in equity and 
good conscience, be first applied to the discharge of the debts of said 
Thomas L. Hume so owing by him as aforesaid at the date the said 
premiums were paid and said policy procured. 

11. Thatcomplainant is reliably informed, and therefore avers, that, 
in addition to the said policy of insurance so as aforesaid procured 
and paid for by said Thomas L. Hume, he, said Hume, also pro- 
cured, paid for, and kept up other policies of insurance upon bis 

life in other companies for the use and benefit of his said wife 
12 and children, or for the benefit of one or the other, aggre- 
gating large sums of money, to wit, thirty thousand dollars 
and upwards, or about that sum, all of which policies were procured, 
paid for, and kept up by him from moneys which should have been 
paid to his said creditors, and which were applied by him, the said 
Thomas L. Hume, to the procuring and keeping up of this large 
amount of insurance at such times as he was greatly indebted and 
insolvent, as complainant believes, and for the purpose of hindering, 
delaying, and defrauding his then creditors in the collection of their 
just debts, and the said debts have not been paid; and all said 
premiums for such insurance were paid without complainant’s | 
knowledge or consent, and the said application of moneys to such 
purpose by said Hume was not known to complainant until since 
the death of said Hume. 
13 That no personal representative has yet been appointed for 
the said Thomas L. Hume, and no guardian for his heirs, his 
said infant children; but, ifanadministrtator shall be appointed and 
a guardian for said infant children, and if it shall become necessary 
that they be made parties to this proceeding, the complainant asks 
leave of the court and to be allowed to amend this bill at any time 
hereafter, and to make such new parties, so that the proper relief may 
be granted in this cause. 

The premises considered, the complainant therefore prays— 

1. That said Annie G. Hume and the Maryland Life Insurance 
Company of Baltimore may be made parties defendant hereto and 
duly served with process herein, and that they be required to an- 
swer and discover fully the amount and date of payment of pre- 
miums on the said policy of insurance and the terms and benefi- 
ciaries named therein. 
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14 2. That the said Annie G. Hume, her agents and attorneys, 

may be enjoined from receiving the said amount due upon the 
said policy of insurance, either in her own behalf or in behalf of the 
children of said Thomas L. Hume, pending this suit. 

3. That the said defendant, The Maryland Life Insurance Com- 
pany of Baltimore, its agents and attorneys, may be enjoined from 
paying over to said defendant, Annie G. Hume, her agents or at- 
torneys, the amount due and payable under the said policy, pending 
this suit. 

4. That a receiver may be appointed by the court to take and 
hold the amount so due on the said policy, to await the final decree 
of the court as to its proper disposition. 

5. That all necessary accounts may be taken and references had 
in the premises, to the end that the rights of the complainant may 
be ascertained and established herein. 

6. That the amount of the said insurance policy may be 
15 decreed to be assets of the said Thomas L. Hume, applicable 
to the payment of the debts owing by him at his death, and 

that the indebtedness to the complainant may be paid therefrom. 

7. And that the complainant may have such other and further 
relief as the nature of the case entitles it to receive. 

The defendants to this bill are Annie G. Hume and The Mary- 
land Life Insurance Company of Baltimore. 

THE CENTRAL NATIONAL BANK 
OF WASHINGTON CITY, 
By SAMUEL NORMENT, President. 


EDWARDS & BARNARD, 
Solicitors for Compl't. 


16 District OF COLUMBIA, 88: 


Samuel Norment swears that he is the president of the complain- 
ant corporation named in the foregoing bill, the Central National 
Bank of Washington city, and that he makes this affidavit for and 
in behalf of said corporation, and that he has heard the said bill 
carefully read over to him and he knows the contents thereof, and 
that the facts therein stated of the personal knowledge of complain- 
ant are true and those facts therein stated on informution and be- 
lief he believes to be true. 

SAMUEL NORMENT. 


Subscribed and sworn to before me this 2d day of November, 
1881. 
[L. s.] ALBERT B. RUFF, 
Notary Public. 
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17 CoMPLAINANT’S Exurpit No.1. Filed Nov. 2, 1881. 
$5,000. Wasuinoton, D. C., W’ch 15, 1879. 


Sixty days after date I promise to pay to the order of A. H. Pick- 
rell five thousand ;,, dollars, at the Central National Bank, with 
10% int. until paid, value received. 
THOMAS L. HUME. 


Endorsed on back: 1879, June 19, int. to May 17 paid; Oct. 16, 
int. to date paid. A. H. Pickrell, Frank Hume, Hall & Hume, J.C. 
McKelden. 


We hereby severally hold ourselves responsible for the payment 
of the within note without demand, notice, or protest. 
May 17, 1879. 
MARY E. PICKRELL anpb 
THOMAS L. HUME, 
Executrix & Executor of A. H. P. 
FRANK HUME. 
HALL & HUME. 
J. C. McKELDEN. 


18 COMPLAINANT'S Exurpit No. 2. Filed Nov. 2, 1881. 
Copy of Note. 


$2,500. Wasuineton, D. C., July 28th, 1881. 
Ninety days after date I promise to pay to the order of Frank 
Hume twenty-five hundred dollars ;y5, value received, payable at 
Central Nat. Bank, with 8 % int. until paid. 
THOMAS L. HUME. 


Endorsed on back: Frank Hume. 


I hereby hold myself responsible for the the payment of the within 
note without demand, notice, or protest. 
Oct. 29, 1881. 
FRANK HUME. 


19 COMPLAINANT'S Exuisit No. 3. Filed Nov. 2, 1881. 
(Copy of Three Notes.) (Not due.) 


$2,400. Wasurnoton, D. C., Aug. 24, 1881. 
Three months after date, for value received, I promise to pay to 
Central National Bank, of Washington city, District of Columbia, 
to the order of its president or its cashier, twénty-four hundred dol- 
lars, without defalcation, with interest from date at the rate of 8 per 
cent. per annum until paid, and as security for the payment of this 
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obligation have deposited with said bank the following-named se- 
curity—that is to say, 35 shares Second Nat. B’k stock, also 715 
shares Dist. Tel. Co. stock, and in default of the payment of this 
obligation I hereby authorize and empower the said bank or its 
president or its cashier or the legal holder hereof to sell, assign, and 
deliver the said security without notice, either at public or private 

sale, and to apply the net proceeds of such sale to the pay- 
20 ment of whatever may be then due on this obligation, and to 

return to me whatever balance, if any, may remain, and in 
cese the net proceeds of said security shall be insufficient to pay the 
principal, interest, and costs due on this obligation after sale is made, 
I promise to pay to the said bank, or the legal holder hereof, the 
deficiency forthwith, with interest at the rate of 8 per cent. per annum 
until paid. 


THOMAS L. HUME. 


2. 
$1,000 WASHINGTON, D. C., Sept. 9, 1881. 
Sixty days after date I promise to pay to the order of Frank 
Hume one thousand dollars ;y5, value received, with 7% int., pay- 
able at Central Nat. Bank, until paid. 
THOMAS L. HUME. 


Endorsed: Frank Hume. 
3. 


$1,000. WasHinaton, D. C., Oct. 11, 1881. 

Sixty days after date I promise to pay to the order of Frank 
Hume one thousand dollars ;gz, value received, with seven per ct. 
int. until paid. 


THOMAS L. HUME. 


Endorsed: Frank Hume, Wm. C. McIntire, Hume, Cleary & Co. 


21 Subpoena to Answer. Issued Nov. 2, 1881. 


" 


In the Supreme Court of the District of Columbia, November 2d, 1881. 


Tue CentraL NATIONAL BANK OF es 
Ciry, D. C., Complainant, 7906, Equity 
against Docket 21. 

ANNIE G. Hume et al., Defendants. | 


The President of the United States to Annie G. Hume, The Mary- 
land Life Insurance Company of Baltimore, Maryland, defend- 
ant-: 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpcena 
and answer the exigency of the original bill this day filed and en- 
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: titled as above under pain of attachment and such other process of 
contempt as the court shall award. 
Witness D. K. Cartter, chief justice. 
R. J. MEIGS, 
Clerk, &c., 
By R. J. MEIGS, Jr., 
Ass't Clerk. 


MrEMoRANDUM.—Tbat the defendant- herewith served is to 
22 enter appearance in this suit,in the clerk's office, on or before 
the day at which this writ is returnable; otherwise the bill 

may be taken for confessed. 


23 Restraining Order. Issued Nov. 2, 1881. 


Hearing on the prayer of said bill for injunction is fixed for No- 
vember 16th, 1881. Until then the defendants, Annie G. Hume, her 
agents, and attorneys, is and are restrained, as prayed, from receiv- 
ing, and the defendants, The Maryland Life Insurance Company of 
Baltimore, its agents, and attorneys, from paying, any moneys by 
reason of the insurance or any insurances on the life of the late 
Thomas L. Hume, as prayed. 

By order of the court: 


A. WYLIE. 


Return of Marshal on Subpoena to Answer and Restraining Order. 
Return- Nov. 2, 1881. 


Summoned and served injunction on Annie G. Hume and on the 
Maryland Life Insurance Company of Baltimore, Maryland, by serv- 
ice on B. L. Blackford, agent, Nov. 2, 1881. 

C. E. HENRY, Marshal. 


ys 


Order for Appearance — Maryland Life Insurance Company. 
Filed Nov. 12,1881. R&R. J. Meigs, Clerk. 


) 


In the Supreme Court of the District of Columbia. 


Tuer CENTRAL NATIONAL BANK OF WASH- 


INGTON CITY No. 7906 
~ . . , 


vs. ’ 
. 7 Eq. Doc. 21. 
ANNIE G. HuMeand Tur MARYLAND LIFE | 1-1 


INSURANCE COMPANY OF BALTIMORE. |} 


Clerk of the supreme court of the District of Columbia: 


Enter my appearance in this case for the defendant, The Mary- 
land Life Insurance Company of Baltimore. 
Balto., Nov. 4th, 1881. 


CHAS. I. M. GWINN, 
Sol. of Md. Life Ins. Co. of Baltimore. 
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Answer Maryland Life Insurance Company. Filed Nov. 12,1881. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THe CENTRAL NATIONAL BANK OF ee 
INGTON CITY —— 
ee No. 7906. 
om Eq. Doe. 21. 
ANNIE G. Hume and THe MARYLAND LIFE | 1. Doc. 21 
INSURANCE COMPANY OF BALTIMORE. = | 


The separate answer of The Maryland Life Insurance Company of 
Baltimore, one of the defendants, to the bill of complaint of the 
Central National Bank of Washington City. 


To the supreme court of the District of Columbia, holding an equity 
court for said District : 


The said defendant says— 
1. That it was incorporated by the Maryland act of 1864, chap. 
362, and that its said act of incorporation was amended by 
27 the Maryland act of 1867, chap. 86, and it prays that its said 
act of incorporation and the said act amendatory thereof, 
which are set forth in the volumes of the printed laws of Miryland 
for the years 1854 and 1857, respectively, muy be taken as parts of 
this its answer. 

2. That by section seventeen of said amendatory act of 1867,chap. 
86, it was expressly declared “that it shall be lawful for any mar- 
ried woman by herself or in her name or in the name of any third 
person, with his consent as her trustee, to cause to be insured in said 
company, for her sole use, the life of her husband for any definite 
period or for the term of his natural life, and in case of her surviv- 
ing her husband the sum or net amount of the insurance becoming 
due and payable by the terms of the insurance shall be payable to 

her to and for her own use, free from the claims of the 
28 representatives of her husband or any of his creditors.” 

That the said Maryland Life Insurance Company of Balti- 
more has its office and place of business in the city of Baltimore, in 
the State of Maryland. 

That a certain Annie G. Hume, who is the person also named as 
a defendant in the said bill of complaint, being the wife of the said 
Thomas L. Hume, also mentioned in said bill of complaint, did, on 
the seventeenth day of February, in the year eighteen hundred and 
eighty-one, in the city of Baltimore aforesaid, insure, in her own 
name, in said Maryland Life Insurance Company of Baltimore, for 
her sole use, her executors, administrators, or assigns, the life of ber 
husband, the said Thomas L. Hume, for the term of his natural life, 

to the amount of ten thousand dollars, and that a policy 
29 expressing and setting forth said insurance was, apon the 
payment by the said Annie G. Hume of the agreed first an- 
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; titled as above under pain of attachment and such other process of 
contempt as the court shall award. 
Witness D. K. Cartter, chief justice. 
R. J. MEIGS, 
Clerk, &c., 
By R. J. MEIGS, Jr., 
Ass't Clerk. 


MrEMORANDUM.—That the defendant- herewith served is to 
22 enter appearance in this suit, in the clerk's office, on or before 
the day at which this writ is returnable; otherwise the bill 

may be taken for confessed. 


23 Restraining Order. Issued Nov. 2, 1881. 


Hearing on the prayer of said bill for injunction is fixed for No- 
vember 16th, 1881. Until then the defendants, Annie G. Hume, her : 
agents, and attorneys, is and are restrained, as prayed, from receiv- 
ing, and the defendants, The Maryland Life Insurance Company of 
Baltimore, its agents, and attorneys, from paying, any moneys by 
reason of the insurance or any insurances on the life of the late 
Thomas L. Hume, as prayed. 

By order of the court: 


A. WYLIE. 


24 Return of Marshal on Subpena to Answer and Restraining Order. 
Return- Nov. 2, 1881. 


Summoned and served injunction on Annie G. Hume and on the 
Maryland Life Insurance Company of Baltimore, Maryland, by serv- 
ice on B. L. Blackford, agent, Nov. 2, 1881. 

C. E. HENRY, Marshal. 


25 Order for Appearance — Maryland Life Insurance Company. 
Filed Nov. 12,1881. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Tor CENTRAL NATIONAL BANK OF eed 
INGTON CITY - 
No. 7906, 
, a Eq. Doe. 21. 
Annie G. Hume and Tur MARYLAND LIFE 


INSURANCE CoMPANY OF BALTIMORE.  } 


Clerk of the supreme court of the District of Columbia: 


Enter my appearance in this case for the defendant, The Mary- 
land Life Insurance Company of Baltimore. 


Balto., Nov. 4th, 1881. 
CHAS. I. M. GWINN, 
Sol. of Md. Life Ins. Co. of Baltimore. 
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Answer Maryland Life Insurance Company. Filed Nov. 12,1881. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THe CENTRAL NATIONAL BANK OF ad 
INGTON CITY a 
Se ' — No. 7906. 
. Eq. Doe. 21. 
ANNIE G. Hume and THe MARYLAND LIFE 1 c.2 
INSURANCE COMPANY OF BALTIMORE. 


The separate answer of The Maryland Life Insurance Company of 
Baltimore, one of the defendants, to the bill of complaint of the 
Central National Bank of Washington City. 


To the supreme court of the District of Columbia, holding an equity 
court for said District : 


The said defendant says— 
1. That it was incorporated by the Maryland act of 1864, chap. 
362, and that its said act of incorporation was amended by 
27 the Maryland act of 1867, chap. 86, and it prays that its said 
act of incorporation and the said act amendatory thereof, 
which are set forth in the volumes of the printed laws of Maryland 
for the years 1854 and 1857, respectively, muy be taken as parts of 
this its answer. 

2. That by section seventeen of said amendatory act of 1867,chap. 
86, it was expressly declared “that it shall be lawful for any mar- 
ried woman by herself or in her name or in the name of any third 
person, with his consent as her trustee, to cause to be insured in said 
company, for her sole use, the life of her husband for any definite 
period or for the term of his natural life, and in case of her surviv- 
ing her husband the sum or net amount of the insurance becoming 
due and payable by the terms of the insurance shall be payable to 

her to and for her own use, free from the claims of the 
28 representatives of her husband or any of his creditors.” 
That the said Maryland Life Insurance Company of Balti- 
more has its office and place of business in the city of Baltimore, in 
the State of Maryland. 

That a certain Annie G. Hume, who is the person also named as 
a defendant in the said bill of complaint, being the wife of the said 
Thomas L. Hume, also mentioned in said bill of complaint, did, on 
the seventeenth day of February, in the year eighteen hundred and 
eighty-one, in the city of Baltimore aforesaid, insure, in her own 
name, in said Maryland Life Insurance Company of Baltimore, for 
her sole use, her executors, administrators, or assigns, the life of her 
husband, the said Thomas L. Hume, for the term of his natural life, 

to the amount of ten thousand dollars, and that a policy 
29 expressing and setting forth said insurance was, apon the 
payment by the said Annie G. Hume of the agreed first an- 
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nual premium, issued by the said Maryland Life Insurance Com- 
pany of Baltimore to the said Annie G. Hume. 

That by the terms of said policy the said sum of ten thousand 
dollars was payable at the office of the said Maryland Life Insur- 
ance Company of Baltimore, in the city of Baltimore aforesaid, in 
sixty days after due notice and proof of the death of the said ‘Thomas 
L. Hume during the continuance of the policy of said insurance, 
the balance of the year’s premium, if any, and any other indebted- 
ness to this defendant on account of said policy of insurance being 
first deducted therefrom, and it was in said policy expressly pro- 
vided that said net sum so remaining after the deductions aforesaid 

should be paid to the said insured Annie G. Hume for her 

30 sole use, her executors, administrators, or assigns. 
That the premium, payable annually by the said Annie G. 
Hume under said policy, was three hundered and thirty-seven dol- 
lars and twenty cents, payable on or before the seventeenth day of 
February in every year during the continuance of the said policy. 

That the said Annie G. Hume, being allowed, under the rules of 
the said Maryland Life Insurance Company of Baltimore, a credit 
of thirty per centum or one hundred and one dollars on the first 
premium payable under said policy, amounting to three hundred 
and thirty-seven dollars and twenty cents, on which credit interest 
was payable in advance, paid to the said Maryland Life Insurance 
Company of Baltimore, as the full amount of her first cash premium 

under said policy, and before the delivery to her of said policy, 
ol the sum of two hundred and forty-two dollars and twenty- 
six cents. 

That the said Thomas L. Hume died on the twenty-third day of 
October, in the year eighteen hundred and eighty-one, before the 
expiration of the first year of the policy of insurance issued as afore- 
said to his wife, the said Annie G. Hume. 

And this defendant prays to be hence disinissed with its reason- 
able costs and charges in this behalf wrongfully sustained. 

[L. s. ] MARYLAND LIFE INS. COM- 
PANY, 
Per GEORGE P. THOMAS, President. 


CHARLES I. M. GWINN, 
Solicitor for the Maryland Life Ins. Co. of Baltimore, Defendant. 


32 UNITED STATES OF AMERICA, | 
District of Maryland, j 


George P. Thomas, being duly sworn, doth depose and say that 
he is the president of the Maryland Life Insurance Company of 
Baltimore, the defendant named in the foregoing answer, which he 
has subscribed as such president; that he has read the said answer 
and knows the contents thereof, and that the same is true of his own 
knowledge. 

[Seal Maryland Life Ins. Co. ] 


> To wit: 


GEORGE P. THOMAS. 


A. G. HUME V8. C. N. B. OF W. CITY ET AL. 1] 


Subscribed and sworn to before me this eleventh day of Novem- 
ber, in the year eighteen hundred and eighty-one. 
(SEAL. | ROB’T LYON ROGERS, 
U. S. Commissioner for Maryland. 


33 Answer of Defendant, Annie G. Hume. Filed Nov. 16, 1881. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Tue CENTRAL NATIONAL BANK | 
vs. > Equity, 7906. 
ANNIE G. Hume &« als. 


The answer of defendant, Annie G. Hume, to the bill of complaint. 


This defendant, for answer, says: 
1. She has no reason to doubt the truth of the allegations in the 
first paragraph of the bill. 
2. She admits the allegations in the second paragraph of the bill. 
3. She has no reason to doubt the truth of the allegation in the 
third paragraph of the bill. 
4. She knows nothing in regard to the allegations in the fourth 
and fifth paragraphs of the bill, and calls for strict proof of the 
same. 
34 5. She admits that the said Thomas L. Hume died intestate 
on the 23d day of October, 1881. As to the other allegations 
in the sixth paragraph of the bill she knows nothing, and calls for 
strict proof of the same. 
6. She knows nothing in regard to the allegations in the 7th, 8th, 
& 9th paragraphs of the bill, and calls for strict proof of the same. 
7. In answer to the allegations contained in the tenth paragraph 
of the bill she says that on or about the 17th day of February, 
1881, she applied for and procured from the defendant, The Mary- 
land Life Insurance Company of Baltinvore, a policy of insurance, 
No. 4257, upon the life of her husband, the said Thomas L. Hume, 
for the sum of ten thousand dollars, the amount thereof, upon the 
death of her said husband, to be payable to this defendant for her 
own use, her executors, administrators, or assigns, which said policy 
of insurance is in her possession and has never been by her assigned. 
She further says that the premium upon said policy of insur- 
30 ance was the annual sum of three hundred and thirty-seven 49 
dollars ($337.20) and that ofsaid ainount thesuin of two hundrec 
and thirty-six 2% dollars was paid in cash, and the balance thereof, 
one hundred and one dollars, has never been paid, but is still a lien 
upon the said policy, to be paid out of any money due thereon. She 
denies that said policy was procured by her at the expense of the 
complainant or any of the creditors of her said husband or for the 
purpose of defrauding such creditors or of delaying, hindering, or 
defrauding the complainant or any creditor of her husband in the 
collection of their debts, and she calls for strict proof of the fraud 
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alleged in the bill of complaint; and, further answering, she denies 
that the amount paid for said policy or any part thereof was out of 
money applicable to the debts of her husband, and that the amount 
of said policy or any part thereof should in equity or otherwise be 
paid to any person other than this defendant. 
36 8. She admits that other policies of insurance were procured 
upon the life of her said husband for the benefit of this de- 
fendant and her children, but she denies that any or either of said 
policies were procured in fraud of the creditors of her said husband 
or for the purpose of hindering or delaying them in the collection 
of their just debts. 

9. She admits that no administration has been granted upon the 
estate of the said Thomas L. Hume, and that no guardian has been 
appointed for her children, all of whom are of tender years. 

10. And, further answering, she says that at the time of the death 
of the said Thomas L. Hume, and at the time the said policy in said 
Maryland Life Insurance Company was procured, that the said 
Thomas L. Hume was largely indebted to the estate of Adolphus H. 
Pickrell, which estate is, as this respondent is informed and believes, 

the largest creditor of the estate of her deceased husband ; and, 
37 further, that by the will of said Adolphus H. Pickrell, refer- 

ence to which is hereby made, and which she prays may be 
taken as part of this answer, this respondent is made the residuary 
legatee of his estate, subject to a life estate therein given to her 
mother, and she avers that said policy of insurance in the Maryland 
Life Insurance Company of Baltimore was procured and delivered 
to her, and that she still holds possession of the same, not only for 
the purpose of providing for this respondent in the event of the 
death of the said Thomas L. Hume, but also to secure her from loss 
against any indebtedness of the said Thomas L. Hume to the estate 
of her deceased father and to this respondent as his sole residuary 
legatee; and, further answering, she says that for many years prior 
to the death of her father, in the year 1879, the said Thomas L. 
Hume and this defendant, his wife, and their children lived for a 

great portion of the time in the house of her said father free 
38 of expense, and that since the death of her said father the 

said Thomas L. Hume and this defendant and their children 
have lived in the house of her mother free of rent. She further 
says that since the death of her father the said Thomas L. Hume 
has used and had in his possession all the income arising from the 
estate of her father, and has also had in his possession the income 
arising from the separate estate of her mother, the latter amounting 
to about one thousand dollars per annum. 

And she further says that her mother authorized and directed the 
said Thomas L. Hume to use the money by him received from her 
separate estate (which money so received exce-ded the amount of all 
the premium paid by said Thomas L. Hume) for her best interest 
and the best interest of this defendant, her daughter, and her chil- 
dren; and she avers and charges that the premium paid for the 

policy in the Maryland Life Insurance Company and for the 
39 other policies of insurance upon the life of the said Thomas 
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L. Hume were paid by him out of money belonging to the 
estate of her father or out of money belonging to the separate estate 
of her mother, applied as directed and requested by her said mother, 
and were not paid out of any money which could or should have 
been applied to the creditors of said Thomas L. Hume; and she 
further says that but for the amount due by the said Thomas L. 
Hume to the estate of her said father that she would now be pos- 
sessed of a much larger estate than is represented by said policies of 
insurance. 

This defendant charges that the complainant has no right to file 
this bill and claims the same benefit as if she had specially demurred 
to the bill. 

The defendant, having fully answered, prays to be hence dismissed 
with her reasonable costs, «ce. 

ANNIE G. HUME. 


I do solemnly swear that [ have read the answer by me 

40 subscribed and know the contents thereof, and that the facts 

therein stated upon my personal knowledge are true, and that 

the facts therein state, upon information and belief I believe to be 
true. 


ANNIE G. HUME. 


Sworn to and subscribed before me this sixteenth day of Novem- 
ber, A. D. 1881. 
[ SEAL. ] JENKIN THOMAS, 
Notary Public. 


41 Affidavit of Mary E. Pickrell with Answer of Annie G. Hume. 
Filed Nov. 16,1881. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


Tue CENTRAL Nat. BK 
v. Equity, 7906, 
ANNIE G. Hume « als. 


I do solemnly swear that I am the mother of the defendant, Annie 
G. Hume, and the widow of the late Adolphus H. Pickrell, of 
Georgetown, D. C., who died in May, 1879; that I am entitled to 
the sum of one thousand dollars per annum from property beiong- 
ing to my separate estate, which sum of money has, since the death 
of my said husband, been received by Thomas L. Hume, now 
deceased, the husband of my said daughter; that the said Thomas 
L. Hume received the said sum of money under authority from me, 

and was authorized and directed to use the same for my best 
42 interest and the best interest of my said daughter and her 
children, and acting under such authority he has used said 
sum of money. I further say that I am the life tenant in the whole 
estate of which the said Adolphus H. Pickrell died seized, and that 
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since his death all the income arising from said life estate has been 
received by the said Thomas L. Hume under like authority as in 
regard to my separate estate and by him used in manner set forth 


in regard to said separate estate. 
MARY E. PICKRELL. 


Sworn to and subscribed before me this 16th day of November, 
A. D. 1881. 
[SEAL. } JENKIN THOMAS, 
Notary Public. 


43 Petition of Benjamin U. Keyser, Receiver. Filed Nov. 16, 1881. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THe CENTRAL NATIONAL —- 
v8. Equity No. 7906. 
ANNIE G. Hume et al. 


The petition of Benjamin U. Keyser, as receiver of the German- 
American National Bank of Washington. 


Benjamin U. Keyser states to the court— 

1. That he is the receiver, duly appointed and qualified, of the 
German-American National Bank of Washington, a corporation 
organized under the laws of Congress in force in the District of 
Columbia and having its residence and place of business in said 
District. 

2. That as such receiver he holds the assets of the said bank and 
its choses in action. 

3. That among its claims he holds two promissory notes 

44 made by Thomas L. Hume, late of the said District, made to 

the order of A. H. Pickrell and endorsed and delivered to 

said bank before the appointment of petitioner as receiver thereof ; 

that such promissory notes now aggregate the sum of about $15,000, 

including interest thereon, none of which is paid and all of which 
is now overdue. 

4. That he was appointed such receiver November 1, 1878, and 
said debt was contracted some time before that date with said bank. 

5. That this petitioner has caused suits to be entered at law in 
this court against the said Thomas L. Hume before his death to 
recover said money, being suits Nos. 23025 & 23026, at law, to which 
he refers as part hereof for greater particularity. 

The premises considered, he asks leave to intervene as a co-com- 
plainant herein and to have the said life insurance fund under the 
policy described in the bill in the above-entitled suit applied pro rata 

toward the payment of said claim, and that he may have such 
45 other and further relief herein as the nature of the case may 


require. 
BENJAMIN U. KEYSER. 


A. G. HUME VS. C. N. B. OF W. 


CITY ET AL. 


District oF COLUMBIA: 


Benjamin U. Keyser swears that the facts stated by him in the 
' above petition are true. 


BENJAMIN U. KEYSER. 


Subscribed and sworn to before — this 16th day of November, 
1881. 
[SEAL. | MILTON C. BARNARD, 
Notary Public. 


46 Leave to Receiver, &c., to Intervene. Filed Nov. 16,1881. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THe CENTRAL NATIONAL BANK 
v8. > Eq. No. 7906. 
ANNIE G. Hume et al. j 


On hearing the petition of Benjamin U. Keyser, receiver of the 
German-American National Bank of Washington, this day filed 
herein, it is, this 16th day of November, 1851, ordered that said pe- 
titioner have leave to intervene as co-complainant in this cause, and 

~?, that he have process against the defendants herein, requiring them 
to answer the said petition. 

By the court: 


A. WYLIE. 


47 Decree Appointing Wm. A. Gordon Receiver. Filed Nov. 16, 
1881. RR. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


THe CentTRAL NATIONAL BANK OF WASHINGTON 
CITY ; ase 

ms a Equity No. 7906. 

ANNIE G. Hume et al. | 


On hearing the bill herein and argument of counsel it is, this 16th 
day of November, 1881, ordered, adjudged, and decreed that William 
A. Gordon be, and he is hereby, appointed receiver of this court 
herein and empowered and authorized to receive and collect from 
the defendants herein or either of them the amount of the policy of 
insurance described in the bill, and that the said defendants, their 
officers, agents, and attorneys, be, and they are hereby, directed 
and ordered to turn over and deliver and pay to said receiver the 

amount of such policy; and, further, that all questions as to 
48 the final disposition of this fund be reserved until the final 
hearing of this cause. 
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Before proceeding to act as such receiver the said Gordon shall 
give a bond as such for the faithful discharge of his duties in the 
penalty of $15,000.00, with a surety or sureties, to be approved by the 
court or a justice thereof. 

By the court: 


A. WYLIE. 


49 Petition of Administrators. Filed Jan. 14,1882. R. J. Meigs, 
Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK, Compl't, 
Vv. N _ _T 
‘ A he > INO. 7906 E . Doc. oom, 
ANNIE G. Hume and THe MARYLAND ae a 
_ InsuRANCE Co. oF BALTIMORE, D’f’ts. 


To the supreme court of the District of Columbia, holding an equity 
court: 

The petition of R. Ross Perry and Reginald Fendall respectfully 
shows that on the 26th day of November, A. D. 1881, letters of ad- 
ministration on the personal estate of Thomas L. Hume, deceased, 
were committed unto them by this court, as will more fully appear 
from an exemplification of said letters, hereto attached and made 
part hereof. ‘These petitioners adopt the allegations of the bill of 
complaint in this cause, and they respectfully pray that they may be 
made parties complainant herein in the place and stead of said 
Central National Bank. 

R. ROSS PERRY, 
REGINALD FENDALL, 
Adm’rs of T. L. Hume, Dee'd. 


50 Letters of Administration. Filed .Jan’y 14, 1882. 
District oF CoLtumMBIA, 7d wit: 


In the Supreme Court of the District of Columbia, Holding a Special 
Term for Orphans’ Court Business. 


The United States of America to all persons to whom these presents 
shall come, Greeting : 


Know ye that on the 26th day of November, in the year of our 
Lord 1881, administration of all the goods, chattels, and credits of 
Thomas L. Hume, late of the District of Columbia, deceased, was, 
by the supreme court of the District of Columbia, granted and com- 
mitted unto R. Ross Perry and Reginald Fendall, the said R. Ross 
Perry and Reginald Fendall, as administrators of said Thomas L. 
Hume, deceased, having first executed a bond to the United States, 
with two good sureties, approved by the said court, in the penalty 
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of sixteen thousand dollars, conditioned for the faithful performance 

of the trust in them reposed and having also taken the required 
oath. 

51 Witness Alexander Bb. Hagner, justice, holding the special 
term of the said supreme court for orphans’ court business, 

this 26th day of November, in the year of our Lord one thousand 

eight hundred and eighty-one, and of the Independence of the United 

States the one hundred and sixth. 


Test: 
[SEA L. | Hi. J. RAMSDELL, 
Register of Wills for the District of Columbia. 
52 Bond of Receiver. Filed Jan’y 11, ’82. 


In the Supreme Court of the District of Columbia. 


THE CENTRAL NATIONAL BANK OF WASHINGTON ) 
CITY } | 
v8. > Equity No. 7906. 
ANNIE G. Hume and Tue MAryLanp Lire In- 
SURANCE COMPANY OF BALTIMORE. 


Know all men by these presents that we, William A. Gordon and 
Elias E. White and Samuel Cross, all of the District of Columbia, 
are held and firmly bound unto the United States in the full and 
just sum of fifteen thousand ($15,000) dollars, current money, to be 
paid to the said United States or their certain attorneys; to which 
payment, well and truly to be made and done, we bind ourselves 
and each of us, our and each of our heirs, executors, adminis- 
trators, jointly and severally, by these presents. 

Sealed with our seals and dated the eleventh (11th) day of Janu- 
ary, A. D. 1882. 

Whereas by a decree of the supreme court of the District of Co- 

lumbia, bearing date on the 16th day of November, A. D.1881, 
o3 passed by said court in a cause therein pending, wherein The 

Central National Bank of Washington City is plaintiff and 
Annie G. Hume et al. are defendants, being equity cause No. 7906, 
above-bounden William A. Gordon was appointed receiver of the 
court and empowered and authorized to receive and collect from the 
defendants in said cause or either of them the amount of the policy 
of insurance described in the bill in said cause: 

Now, the condition of the said obligation is such that if the above- 
bounden William A. Gordon do and shall well and truly and faith- 
fully perform the trust reposed in him by said decree, or that may 
be reposed in him by any further decree or order in the premises, 
than the above obligation to be void; otherwise to remain in full 


force and virtue in law. 
WILLIAM A. GORDON. 
ELIAS E. WHITE. 
SAM. CROSS. 


— 
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Signed, sealed, & delivered in presence of— 


J. HOLDSWORTH GORDON. 


54 Order to Deliver Policy to Receiver. Filed Jan. 16, 1882. R. J. 
Meigs, C lerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK 
v. > Equity No. 7906. 
ANNIE G. Hume & als. 


On motion of William A. Gordon, receiver, it is, this sixteenth day 
of January, A. D. 1882, ordered that the defendant, Annie G. Hume, 
turn over to William A. Gordon, receiver, policy No. 4257, issued 
by the Maryland Life Insurance Coinpany of Baltimore, Maryland, 
for the sum of ten thousand dollars, said policy being that men- 
tioned in the answer of said defendant in this cause. 


By the court: 
A. WYLIE. 


55 Rule on Parties, Returnable 30th Jan’y. Filed Jan. 25,1882. R. 
J. Meigs, Clerk. 


In the Supreine Court of the District of Columbia, Holding an 
Equity Court, the 25th Day of January, 1882. 


CENTRAL NATIONAL BANK 
v. No. 7906, Eq. Doe. 21. 
ANNIE G. Hume eé al. 


On consideration of the petition of R. Ross Perry and Reginald 
Fendall, administrators of Thomas L. Hume, deceased, filed herein 
on the 14th inst., it is ordered that the parties to this cause show 
cause on Monday, the 30th instant, why an order should not be 
passed herein making said administrators parties complainant 
herein in the place and stead of the said Central National Bank, 
provided a copy of this order be served upon the solicitors of record 
of said bank and of said AnnieG. Humeand upon the agent of said 
insurance company resident in the Dist. of Col. 

By the court: 

A. WYLIE. 


— 
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56 Consent to Use Copy of Insurance Policy in Evidence. Filed 
Feb. 24, 1882. R. J. Meigs, Clerk. 


In the Supreme Court of District of Columbia, the Twentieth Day of 
January, A. D. 1882. 


CENTRAL NATIONAL aan + 
v. > Equity, 7906. 
Annie G. Hume « als. 


Whereas it is necessary that William A. Gordon, receiver in 
above-entitled cause, in collecting from the Maryland Life Insurance 
Company of Baltimore the amount due upon policy No. 4257 of 
said company for ten thousand dollars on the life of Thomas L. 
Hume, in favor of his wife, Annie G. Hume, should surrender said 
policy to said company: Now, therefore, it is hereby agreed by the 
counsel for the parties in said cause that a copy of said policy No. 
4257, certified by the clerk of the supreme court of the District of 

Columbia to be a true and correct copy of said policy, shall 
o7 be used in the said cause for all purposes as to testimony or 
otherwise in the place and stead of said policy. 
EDWARDS & BARNARD, 
R. ROSS PERRY, 
REGINALD FENDALL, 
Administrators of T. L. Hume, Dee'd. 


58 Filed Feb’y 24, 1882. 


Age, 42. Vignette. Premium, $337.20. 


The Maryland Life Insurance Company of Baltimore. 


Amount insured, $10,000. No. of policy, 4257. 

In consideration of the representations made to it in the applica- 
tion for this policy, which application is hereby referred to and made 
part of this contract, and of the sum of three hundred and thirty- 
seven dollars and twenty cents to them duly paid by the insured 
under this policy, to wit, Annie G. Hume, wife pf Thomas L. Hume, 
and of the annual premium of three hundred and thirty-seven dol- 
lars and twenty cents, to be paid on or before the seventeenth day 
of February in every year during the continuance of this policy, 
doth insure the life of the said Thomas L. Hume, of the city of 
Washington and District of Columbia, in the amount of ten thou- 
sand dollars for the term of his natural life. 

And the said company doth hereby promise and agree to pay the 
amount of the said insurance, at its office in the city of Baltimore, 
in sixty days after due notice and proof of the death, during the 
continuance of this policy, of the said person whose life is hereby 
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insured as above, first deducting therefrom the balance of the year’s 
premium, if any, and any other indebtedness to this company on 
account of this policy, to the said insured, Annie G. Hume, for her 
sole use, her executors, administrators, or assigns. 

And the said company doth further agree that if after the pay- 
ment of three full annual premiums upon this policy the same shall 
cease and determine by default in the payment of any subsequent 
premium when due, then this company will grant a paid-up policy, 
payable as above, for an amount to be determined as follows: From 
the net reserve on this policy, determined according to the Ameri- 
ean experience table of mortality, and four and a half per cent. com- 
pound interest, there shall be deducted any indebtedness to this 
company on account of this policy, and the remainder of said re- 
serve shall be used as a single premium for paid-up insurance at 
the then present age of the person whose life is hereby insured, 
according to the published single-premium tables of this company: 
Provided, That this policy shall be released and surrendered to and 
received by this company and written application made for such 

avid-up policy during the lifetime of this said person whose life is 
serie insured and within six months after the time when default 
in the payment of premium hereon shall first be made. 

This policy is issued, and accepted by the insured, upon the fol- 

lowing express conditions and agreements: 

_As to applica- First. That the contract between this company 

asen and the insured is wholly expressed and contained 
in this policy and in the application therefor, which 
is a part of said contract and a copy whereof is 
hereto annexed, and that the said contract is wholly 
void unless the answers, statements, and declaration 
made in the said application, which are those upon the 
faith of which this policy is issued, are in all respects 
true and without the suppression of any fact relat- 
ing to the health, habits, or circumstances of the 
person whose life is hereby insured affecting the 
interests of this company. 

As to payments Second. That the premiums on this policy shall 
% pamaaee. be paid in cash on or before the days herein named 

for the payment thereof at the office of this company, 

in the city of Baltimore (unless otherwise expressly 

agreed in writing), or to agents of this company 

when they produce receipts signed by the president, 
secretary, or actuary. 

Mi oad ~weemggaay _ Third. That the said person whose life is hereby 

5° insured shall not, without the consent of this com- 

pany previously obtained in writing, pass or be be- 

yond the settled limits or the protection of the United 

States (excepting into the settled limits of the Do- 

minion of Canada), or, between the first of July and 

the first of November, south of the parallel of thirty- 

six degrees of north latitude, within sixty miles of 

the Atlantic or Gulf coast or of the Mississippi or 
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Red River, or enter upon a voyage upon the high 
seas, except as a passenger, coastwise, between ports 
of the United States. Nevertheless, permission is 
hereby given to the said person whose life is hereby 
insured to make voyages, as a passenger, to and from 
Europe in first-class sailing or steam ships, and to 
reside and travel there without the payment of extra 
premium, anything contained in this policy to the 
contrary notwithstanding; it being understood, how- 
ever, that this policy does not cover the risk of war 
or of any casualty of war while the said person whose 
life is hereby insured is travelling beyond the set- 
tled limits of the United States, nor the risk of death 
by or in consequence of the acts of hostile Indians 
while travelling or residing in the States or Terri- 
tories of the United States. 

Fourth. That the said person whose life is hereby As to oceupa- 
insured shall not, without the consent of this com-"°" 
pany previously obtained in writing, personally en- 
gage in blasting, mining, submarine, or aeronautic 
operations or in the production, handling, use, cus- 
tody, or transportation of highly inflammable or 
explosive substances; or in working or managing a 
steam-engine in any capacity ; or as a mariner, en- 
gineer, fireman, conductor, or employé in any capac- 
ity upon service on any sea, sound, inlet, river, lake, 
or railroad; or enter into any military or naval 
service whatsoever (excepting into the militia when 
not in actual service.) 

Fifth. In case of the violation of any of the fore- As to forfeiture. 
going conditions upon which this policy is issued 
and aecepted by the insured as aforesaid, or in case 
the said person whose life is hereby insured shall 
become addicted to the excessive use of alcoholic or 
narcotic stimulants, or so far intemperate as to im- 
pair health or induce delirium tremens, or shall die 
by his own hand or act, whether sane or insane, or 
in or in consequence of a duel or of the violation of the 
laws of any nation, State, or province, then, and in 
every such case, this policy shall be null and void; 
and in every case when this policy shall cease and 
determine (excepting only in the case of surrender 
of policy, as hereinbefore provided) or become or be 
null and void all payments made thereon shall be 
forfeited to this company: Provided, however, That 
in case the said person whose life is hereby insured 
shall die by his own hand or act during the con- 
tinuance of this policy, then this company will pay in 
form and manner hereinbefore provided, upon the sur- 
render of this policy, the amount of the net reserve 
upon this policy at the time of the death so occur- 
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ring, determined according to the American experi- 

ence table of mortality, and four and a half per cent. 

compound interest, first deducting therefrom any 

indebtedness to this company on account of this 
olicy. 

Aimy to assign- — Sixth. If this policy be assigned or held as security 
written notice of such assignment or holding shall 
be given to this company and due proof of interest 
in the assignee or holder produced with the proofs 

Of death. 

te ig premium Seventh. The sum of one hundred and one dol- 
lars of the first year’s premium hereon is acknowl- 
edged as an indebtedness against this policy, with 
interest at six per cent. per annum, payable annually 
in advance, until paid; and it is agreed that a like 
sum of the second year’s premium may be retained 
bv the insured as a loan from this company upon 
the same conditions, and that said indebtedness, 
hereby acknowledged or hereafter to be created as 
above, shall, unless sooner demanded, be due and 
payable at the maturity or other settlement of the 
policy. 

In witness whereof the said Maryland Life Insurance Company 
of Baltimore hath, by its president and secretary, signed and de- 
livered this contract, at the city of Baltimore, this seventeenth day 
of February, in the year one thousand eight hundred and eighty- 
one. 


(Signed) GEO. P. ‘THOMAS, President. 
(Signed) A. K. FOARD, Secretary. 
Ex’d: C. C. A. 


Ent’d: J. W. A. 


Norr.—No person, except the president or secretary of the com- 
pany, is authorized to make, alter, or discharge contracts or waive 
forfeitures. 


Form I. Ordinary life. Ed. 1878. 


[Written across face in red ink :] Sample. 


[Written on margin:] 


BALTIMoRE, January 23d, 1882. 


ay My s Foard, secretary of the Maryland Life Insurance Com- 
pany of Baltimore, do hereby certify that the foregoing print is a 
true copy of the original of which it purports to be a copy. 


A. K. FOARD, Sec’t’y. 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 93 


(Copy of the application upon which the foregoing policy was 
issued.) 


Application to the Maryland Life Insurance Company of Baltimore, 
Forming, if a Policy be Issued, a Part of the Contract. 


1. Name at full length of the person for whose benefit the insur- 
ance is applied for. 

Annie G. Hume. 

Residence. 

Washington, D. C. 

Relationship to the person whose life is proposed for insurance. 

Wife. 

If the insurance is for the benefit of wife and children state how 
it is to be paid. (See note in right-hand margin.) 

2. Has the person an interest in the life proposed for insurance to 
the full amount now applied for ? 

Yes. 

3. Name at full length of the person whose life is proposed for 
insurance. 

Thomas L. Hume. 

Residence. 

Washington, D. C. 

County, —. 

State, —. 

Occupation. 

Wholesale & retail grocer & farmer. 

Address. 

Washington, D. C. 


ges~In giving the occupation of the person it is not sufficient to 
state (for example) that he is a merchant or mechanic, but the par- 
ticular branch of business or the actual trade must be specified. eq 


4. A. Has the person now any insurance on his life? 

A. Yes. 

B. If so, in what office or offices, and for what amount? 

o $10,000 in Va. Life Ins. Co. ; $10,000 in other Co.’s. 

. Has any life insurance Co. declined granting a policy on the 

ni. ’s life; if so, what company or companies? 

C. No. 

5. Sum to be insured. 

$10,000. 

For what term— 

A. Life or— 

B. Endowment? 

Life. 

ae lial 

B. Endowment payable at age of —. 

6. A. Is the — to be paid annually, semi-annually, or 
quarterly ? 
A. Annual, with request for 30 % loan. 


ge 


9 
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B. Is the premium to be paid for life or paid up during a period 


of — years? 


B. Life. 

7. Place and date of birth of the person. 

Place of birth, Va.; year, 1838; month, Oct.; day, 24. 
8. A. Person’s age at the nearest birthday. 

42. 

B. Is the person married or single? 

Married. 


Ray~ The family record of the person should always (when possi- 


ble) be consulted before stating the age, to avoid error.“ @@ 


9. A. From what nationality is the person descended ? 
A. American. 

Bb. Has the person resided out of the United States? 
B. No. 

C. If so, where and for what period ? 


Cc. — 


‘10. A. Has the person been successfully vaccinated ? 


Yes. 

B. Is the person at this time in his ordinary state of health ? 
Yes; excellent. 

11. Has the person ever had any of the following diseases ? 


Answer separately for each disease named. 


Aneurism. No. 

Apoplexy. No. 

Asthma. No. 

Bronchitis. No. 

Cancer or any tumor. No. 

Colic. No. 

Consumption. No. 

Disease of the heart, of the urinary organs, or of any vital part. 


No. 


Diptheria. No. 
Dropsy. No. 
Dyspepsia. No. 
Epilepsy. No. 
Fistula. No. 

Fits. No. 

Gout. No. 
Habitual cough. No. 
Insanity. No. 
Liver complaint. No. 
Palpitation. No. 
Paralysis. No. 
Pneumonia. No. 
Rheumatism. No. 


Rupture. No. 
Scrofula. No. 
Small-pox. No. Cs 


Spitting of blood. No. 
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Syphilis. No. 

Yellow fever. No. 

If the person has had any of the foregoing diseases state here the 
particulars of their character and duration. 

Have had no sickness worth mentioning, except as recorded be- 
low (question 12). 

12. Has the person had any serious illness, local disease, or per- 
sonal injury; and, if so, of what nature, and how long since? 

Had severe illness 5 or 6 years ago; inflam-ation of stomach & 
bowels ; perfectly recovered. 

13. Has the person, to his knowledge or belief, now any disorder 
or any infirmity or weakness tending to impair the constitution ? 

No. 

14. Are the person’s habits of life correct and temperate; and 
have they always been so? 

Yes. 

15. Is the person now in any military or naval service; if so, in 
what capacity ? 

No. : 

16. A. State whether the person’s parents are alive, their ages, and 
the state of their health. 

B. If dead, at what age and of what disease did they die ? 

Father—dead. 

A. Ages and state of hea!th if living. 

B. Age at death. 

About 50. 

B. Cause of death. 

Probably rheumatism ; general breaking up. 

Mother—living; excellent health; about 68. 


N. B.—In giving “ cause of death” avoid all indefinite terms, such 
as “fever,” “general debility,” “exposure,” &c. If the word “child- 
birth” be used specify how long after delivery the death occurred 
and whether it was accompanied by any disease of the chest. 


Brothers—How many has the person had? 

Five. 

How many are living; what are their ages and the state of their 
health ? 

2; aged about 37 and 25; both — good health. 

How many are dead, and at what ages did they die? Of what 
disease did they die? 

1 was killed in battle; 3 died in infancy, of scarlet fever. 

Sisters—6; all living; in good health; aged from 44 to 18, about ; 
none. 

17. A. Have either of the person’s parents, brothers, or sisters 
ever had pulmonary, scrofulous, or any constitutional or hereditary 
disease ? 

A. No. 

B. State, as accurately as possible, the ages to which the person’s 
grandparents (paternal and maternal) have atiained. 
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B. Father’s father. 

Very old. 

Father’s mother. 

Nearly 100. 

Mother’s father. 

Died young. 

Mother’s mother. 

Over 80. 

18. Name and residence of the person’s usual medical attendant. 

Dr. Lewis Mackall, Georgetown. 

19. Name and residence of any intimate friend to be referred to 
for similar information. 

B. Lewis Blackford. 

20. Are the above-named medical attendant and friend fully able 
to give information as to the person’s present and general state of 
health ? 

Yes. 

Has any material fact bearing upon the physical condition and 
family history of the person been omitted in the foregoing ques- 
tions ? 

No. 

It is hereby declared that the above are fair and true answers to 
the foregoing questions, and it is acknowledged and agreed by the 
undersigned that this application shall form the basis of the con- 
tract for insurance, and that any untrue or fraudulent answers or 
any suppression of facts in this application or neglect to pay the 
premium on or before the day it becomes due shall and will render 
the policy null and void and forfeit all payments made thereon, 
unless otherwise specifically provided for in the policy. 

Signature of the person whose life is proposed for insurance. 


(Signed) THOMAS L. HUME. 
Signature of the person for whose benefit the insurance is ap- 
plied for. 
(Signed) ANNIE G. HUME, 


By THOMAS L. HUME. 
Dated this 14 day of February, 1881. 


Witness to the signing hereof: 


(Signed) B. LEWIS BLACKFORD. 


Instructions as to signatures. 


A husband may sign for his wife thus: “Mary White, by John 
White,” if it be inconvenient to procure her own signature. 

When a creditor assures the life of a debtor both must sign. 

When assurance is desired for the benefit of minor children it 
should be signed thus: “John White, for Anna B., Lucy M., and 
Alice White, my children (or children of —).” 
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District oF COLUMBIA. 


I, R. J. Meigs, clerk of the supreme court of the District of Co- 
lumbia, do hereby certify that the foregoing print is a true copy of 
the original of which it purports to be a copy. 

Witness my hand and the seal of said court January 23, 1882. 

R. J. MEIGS, 
Clerk S. C., D. C., 
By R. J. MEIGS, JRr., Ass’t. 


[Printed on right-hand margin:] Nore.—If the insurance is de- 
sired for the benefit of wife and children state whether the whole 
amount is to be paid to the wife, and in the event of her death to 
the children (under the special provisions of the charter of this 
company, an extract of which is printed on the 4th page of this 
application), or whether it is to be divided between wife and chil- 
dren; and, if so, in what proportions. 


Approved by— | 
B. LEWIS BLACKFORD, Agent. 


[Endorsed:] No. 4257. The Maryland Life Insurance Co. of 
Baltimore. Insurance on the life of Thomas L. Hume in favor 
of his wife. Amount, $10,000. Date, Febr’y 17th, 1881. Term of 
life. Annual payment, $337.20. Policy, $—. First payment, 
$337.20. Register, 2. 


59 Motion to Dissolve Restraining Order. Filed Nov. 27,1882. AR. 
J. Meigs, Clerk. 


Supreme Court of the District of Columbia. 
CENTRAL NATIONAL BANK 


v. Eq. 7906. 
ANNIE G. HUME. rf 


Now comes the defendant, Annie G. Hume, by Messrs. Enoch 
Totten and Gordon and Gordon, and moves that the restraining 
order passed in this cause on the second day of November, A. D. 
1881, be dissolved, and that the receiver herein be ordered to pay 
over to said Annie G. Hume the amount due her as beneficiary 
under the policy of insurance named in this cause now in his 
hands. 


ENOCH TOTTEN, 
GORDON & GORDON, 
Solicitors for Annie G. Hume, 


28 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


60 Replication. Filed Dec. 23, 1882. R. J. Meigs, Clerk. 
In the Supreme Court of the District of Columbia. 


THe CENTRAL NATIONAL BANK 
v8. Equity 7906. 
ANNIE G. Hume et al. 


The complainant hereby joins issue with the defendants, Annie 
G. Hume and The Maryland Life Insurance Company of Baltimore. 
EDWARDS & BARNARD, 
Sol’rs for Compl’t. 


61 Order of Consolidation. Filed Jan. 2,1883. R. J. Meigs, Clerk 


In the Supreme Court of the District of Columbia. January Term, 
1883. 


CENTRAL NATIONAL BANK OF WASHINGTON CITY 
v8. 


ANNIE G. Hume &€ al. 


Equity No. 7906. 


R. Ross Perry & Recinatp FENDALL, Admin- } 
istrator- of Thos. = Hume, & Others, Equity No. 8011. 
THe Conn. Mutua Lire Ins. Co. & Other-. J 


Perry — Fenpati, Adm’r-, &c., 
v. 
Lire Ins. Co. or Virainta & Other-. 


{quity No. 8012. 


Perry & FENDALL, Administrator-, &c., 
v. Equity No. 8013. 
Tue HartrorpD Lire Annuity Ins. Co. & Other-. 
62 Ordered that the three causes above designated as Nos. 


8011, 8012, & 8013, equity, be, and they are, consolidated 
with the cause above designated as No. 7906, equity. 


January 2d, 1883. 
A. B. HAGNER, 
Associate Justice. 


63 Order Admitting the Administrators as Parties Defendant. Filed 
Jan. 2,1883. R. J. Meigs, Clerk. 


In the Supreme C’t of the District of Columbia. 


CENTRAL NATIONAL BANK oF WASHINGTON CrTy 
v. Equity No. 7906. 
ANNIE G. Hume & al. 


On consideration of the petition of R. Ross Perry and Reginald 
Fendall, administrators of Thos. L. Hume, dec’d, it is this 2d day of 
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January, 1883, by the court adjudged and ordered that the said ad- 
ministrators be admitted as parties defendant to the said bill as if 


the bill had been amended in this respect upon leave granted. 
A. B. HAGNER, 


Associate Justice. 


64 Exhibit with Receiver’s Report. Filed Jan’y 4, 1883. 


Office of the Maryland Life Insurance Company of Baltimore, No. 
10 South St. 


Geo. P. Thomas, president; A. K. Foard, secretary ; Clayton C. Hall, 
actuary; Wm. H. Blackford, manager of agencies. 


BALTIMORE, January 7th, 1882. 
Statement of policy No. 4257 on the life of Thos. L. Hume, deceased, 
payable to his wife, Annie G. Hume: 


Ameunt OF GI doc coscenncnsmnncccatie $10,000 
Deduct outstanding prem. loan --.---..---.---..-- 101 


$9,899 
Cheque herewith to the order of Willian A. Gordon, receiver, $9,899. 
E. &. O. E. 
Baltimore January 7th, ’82. 
A. K. FOARD, Sec’t’y, 
Per HANSON. 


65 Report of William A. Gordon, Receiver. Filed Jan. 4, 1883. 
R. J. Meigs, Clerk. 


In the Supreme Court of District of Columbia, January 4th, 1883, 


CENTRAL NATIONAL BANK 
v. Equity 7906. 
ANNIE G. Hume & als. 


The report of William A. Gordon, receiver, under a decree passed 
in this cause on the 16th day of November, A. D. 1881. 


The receiver reports that, acting under the order of the court, he 
collected from the Maryland Life Insurance Company of Baltimore, 
on the 7th day of January, 1882, the sum of nine thousand eight 
hundred and ninety-nine dollars in full of amount due upon policy 
No. 4257 on the life of Thomas L. Hume, deceased, payable to his 
wife, Annie G. Hume, as will appear from the statement of said 
company hereto annexed and made part of this report. 


WILLIAM A. GORDON, Receiver. 


Sworn to before me this 4th day of January, 1883. 
R. J. MEIGS, Clerk, 
By J. R. YOUNG, 
Ass’t Clerk. 
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66 Order Directing Payment of Money into Registry of Court. Filed 
Jan. 4,18838. R. J. Meigs, Clerk. 


In the Supreme Court of District of Columbia. 


CENTRAL NATIONAL BANK 
v. Equity No. 7906. 
AnnIE G. Hume & als. 


R. Ross Perry « al. 
Equity No. 8011. 


v. 
ConNECTICUT MuTuAL Lire Ins. Co. «& als. 


R. Ross Perry & al. 
Equity No. 8012. 


v. 
laure INSURANCE Co. or VA. & als. 


R. Ross Perry & als. 
bani No. 8013. 


v. 
Hartrorp Lire & Annuity Ins. Co. & als. 


All consolidated with equity No. 7906. 


The above causes coming up to be heard upon the motion of the 
defendant, Annie G. Hume, to dissolve the restraining order 

67 passed on the 2nd day of November, 1881, in original cause 
No. 7906, and the restraining orders passed on the 23rd day 

of January, 1882, in original causes Nos. 8011, 8012, and 8013, and 
having been argrued by counsel and said causes having been consol- 
idated by the court, it is, this fourth day of January, A. D. 1883, 
ordered and decreed by the court that the restraining order passed 
on the 23rd day of January, A. D. 1882, in original cause No. 8012 
be, and the same is hereby, dissolved, and the defendant, The Life 
Insurance Company of Virginia, is hereby ordered to pay into the 
registry of the court the amount due upon policy No. 468, issued by 
the said Life Insurance Company of Virginia, and that the receipt of 
the clerk ofthe court shall bean acquittance in full tothe said company 
on said policy ; and upon the payment of thesame into the registry, as 
aforesaid, the clerk shall pay the same over to the defendant, Annie G. 
Hume, for her own benefit and as guardian of her children mentioned 
in said policy; and it is further ordered and decreed by the 

68 court that the restraining orders passed on the 23rd day of 
January, 1882, in original causes Nos. 8011 and 8013 and on 

the 2nd day of November, 1881, in original cause No. 7906 be con- 
tinued until the further order of the court; and it is further ordered 
and decreed by the court that the defendant, The Connecticut Mu- 
tual Life Insurance Company, pay into the registry of the court the 
amount due upon policy No. 161,925, and the receipt of the clerk of 
the court shall be an acquittance in full to the said company on said 
policy, and that the defendant, The Hartford Life and Annuity In- 
surance Company, pay into the registry of the court the amount due 
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upon certificates Nos. 8828, 8829, 8830, 8831, and 8832, and the re- 
ceipt of the clerk of the court shall be an acquittance in full to the said 
company on said certificates, and that William A. Gordon, receiver 
under the order passed on the 16th day of November, 1881, in orig- 
inal cause No. 7906, pay into the registry of the court the amount 

by him received from the defendant, The Maryland Life 
69 Insurance Company of Baltimore, less such commissions as 

may be allowed him by the court, and the receipt of the clerk 
of the court shall be an acquittance in full to said receiver; and it 
is further ordered and decreed by the court that the clerk of the 
court invest the money received by him under this decree, except so 
much thereof as is hereby directed to be paid to Mrs. Hume, in four 
and a half per cent. United States bonds, to be by him held subject 
to the future orders of the court; and it is further ordered and de- 
creed by the court that the plaintiff- shall have forty days from the 
date of this order in which to take their testimony in this cause, and 
that the defendants shall have thirty days thereafter in which to 
take their testimony, and that the plaintiffs shall have ten days 
thereafter in which to take testimony in rebuttal. 

A. B. HAGNER, 


Asso. Justice. 


70 Power of Attorney. Hume to Gordon. Filed Jan’y 13, 1883. 


Know all men by these presents that I, Annie G. Hume, for my- 
self and as guardian of my children, of Georgetown, in the District 
of Columbia, have made, constituted, and appointed, and by these 
presents do make, constitute, and appoint, William A. Gordon, of the 
city of Washington and District of Columbia, my true and lawful 
attorney, irrevocable, for me and in my name, place, and stead to 
receipt to the clerk of the supreme court of the District of Columbia 
for the sum of ten thousand dollars paid to said clerk by the Life 
Insurance Company of Virginia upon policy No. 468, and to be paid 
to me for my own use and that of my children by decree of said 
court passed on the 4th day of January, 1883, giving and grantin 
to my said attorney full power and authority to do and perform all 
and every act and thing whatsoever requisite and necessary to be 

done in and about the premises as fully to all intents and 
71 purposes as I might or could do if personally present and as- 

senting thereto, with full power of substitution and revoca- 
tion, hereby ratifying and confirming all that my said attorney or 
his substitute may or shall lawfully do or cause to be done by virtue 
thereof. 

In testimony whereof I have hereunto set my hand and seal this 
thirteenth day of January, eighteen hundred and eighty-three. 

ANNIE G. HUME, [seat] 
For Myself & as Guardian of my Children. 
In presence of— 
D. T. HASSAN. 
ROS A. FISH. 
Two witnesses. 
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District OF COLUMBIA, 88: 


On this thirteenth day of January, 1883, before me, Ros A. Fish, 
a notary public in and for said District, personally appeared Annie 
G. Hume, to me well known to be the person who executed the 
within power of attorney and who acknowledged that she executed 
the same for the usesand purposes therein mentioned; and I 
72 certify that the said power of attorney was read and fully ex- 

plained to said Annie G. Hume before execution. 

[L. s. ] ROS A. FISH, 
Notary Public. 


73 Petition of Wm. A. Gordon for Receiver’s Comm’s. Filed Jan’ 
17,1883. RR. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 
CENTRAL NATIONAL BANK 


v. t aguity No 7906. 
ANNIE G. Hume & als. 

The petition of William A. Gordon respectfully represents that by 
an order passed in this cause on the sixteenth day of November, A. 
D. 1881, he was appointed receiver to collect from the Maryland 
Life Insurance Company of Baltimore the amount due upon policy 
No. 4257 on the life of Thomas L. Hume, deceased, and that in com- 
pliance with said order he collected from said company (having first 
given bond as required in the sum of fifteen thousand dollars) the 
sum of nine thousand eight hundred and ninety-nine dollars; that 
he retained the custody of said sum until the firth day of January, 

1883, when, in obedience to an order of the court passed on 
74 the fourth day of January, 1883, directing him to pay the 

same, less such commission as might be allowed him by the 
court, into the registry of the court, he paid the interest of said sum 
into the registry of the court and received the receipt of the clerk of 
the court for the same. He would respectfully represent, that he 
has performed all the trusts reposed in him by the court and obeyed 
all its orders, and therefor- prays that the court will allow him the 
customary commissions for his services, and direct the clerk to pay 
him the same out of the fund now in the registry of the court. 


WILLIAM A. GORDON. 


Subscribed before me this 17th day of January, 1883. 
R. J. MEIGS, Clerk, 

By M. A. CLANCY, 
Ass’t Clerk. 
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75 Receiver’s Account Referred to Auditor. Filed Jan’y 17, 1883. 
In the Supreme Court of District of Columbia. 


CENTRAL NATIONAL BANK 
v. Equity 7906. 
AnnIFE G. Hume & als. 


The petition of William A. Gordon, receiver, having been con- 
sidered, it is, this 17th day of January, A. D. 1883, ordered by the 
court that said cause be referred to the auditor of the court to state 
the accounts of said receiver. 

A. B. HAGNER, 


Asso. Justice. 


76 Report of Auditor. Filed Jan’y 24, 1883. 


In the Supreme Court of the District of Columbia. 


4 . — T 7 — 
[THe CENTRAL NATIONAL BANK No. 7906, Equity 
Docket 21. 


v8. 
ANNIE G. Hume et al. 


This cause is referred tothe auditor to state the account of Wil- 
liam A. Gordon, receiver. 

After due notice I proceeded to execute this order of reference, and 
return herewith the depositions taken before me. 

The transactions of the receiver after his appointment of qualifi- 
cation consisted of the collection and receipt from the Maryland 
Life Insurance Company of Baltimore of the amount due upon the 
policy of insurance issued by said company on the life of Thomas L. 

Hume, as set forth in the pleadings in this cause, the amount 
77 so collected being $9,899, the deposit of the same in the Farm- 

ers’ and Mechanics’ Bank of Georgetown,and the withdrawal 
of the same from bank and its deposit in the registry of the court 
in obedience to the order of the 4th of January, 1883. 

The controversy in this cause is limited to the claim of the re- 
ceiver for the usual allowance by way of commission or compensa- 
tion for his responsibility and services in the premises. It is claimed 
by the parties interested in the fund, other than Annie G. Hume, 
that it was the duty of the receiver to have invested this fund in 
some safe and productive security, or to have applied to the court 
for instructions as to the temporary disposition of the fund pending 
the suit. It appears that no investment was made and no upplica- 
tion to the court for such instructions. It does appear, however, 
that the fact of the collection and receipt of this money by the re- 

ceiver was almost immediately known to the counsel interested 
78 in the cause, and that no request was made either to the court 
or to the receiver for investment of the fund. The money 
was deposited in the bank above named to the creditof William A. 
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Gordon, receiver. The selection of this bank as the place of deposit 
was exclusively the act of the receiver. It appears that it is not the 
custom of this bank to pay interest upon deposits, and no interest 
has been realized in this case. 

Whether the receiver should have sought an investment for this 
fund immediately upon its receipt would depend somewhat upon the 
then existing probabilities as to the duration of the suit. I do not 
think, in view of the facts as they appear, that the receiver can be 
charged with absolute neglect of duty, and it is quite certain that 
no profit resulted to himself by reason of his disposition of this 

fund. 
79 Neither do I find in the proof that the receiver was a party 

to any understanding at the time of his appointment by 
which his services were to be rendered without charge or for any 
unusually moderate compensation. He furnished his bond, in- 
curred all the responsibilities of a receiver, discharged his duties as 
such, and is entitled to some commissions. I! think an allowance of 
three (3) per cent. on the amount of the fund would be ample and 
not excessive. 

As the entire fund was deposited in the registry of the court under 
the order of January 4, 1883, the allowance to the receiver, when 
established by the court, should be paid from that fund, there being 
no money in the hands of the receiver. 


January 23, 1883. 
JAS. G. PAYNE, Auditor. 


80 ScHEDULE A. 


Account of William A. Gordon, Receiver. 


Dr. 
To amount collected from the Maryland Fire Insurance 
SE Oe TE Gide nncinaenmcnensncceres $9,899 
Cr. 
By amount deposited in the registry of the court___---- 9,899 
Commnissions of receiver, 3 per cent..-.-........-..---- 296 97 
lek hith aidan ‘elaninian un :lavek die tnlende-acisbiies easidted anthipapenees eenent 10 00 
JAS. G. PAYNE, Auditor. 
81 THuRSDAY, January 18, 1883. 


Hearing pursuant to notice. 
Present: Mr. William A. Gordon, as receiver; Mr. Edwards (J.8.), 
as solicitor for plaintiff; Messrs. R. Ross Perry and Reginald Fen- 
dall, administrators, and defendants. 


WILLIAM A. GORDON sworn. 


I was appointed receiver in this cause the 16th of November, 1881, 
to collect from the Maryland Life Insurance Company of Baltimore 
the amount due upon policy No. 4257, on the life of Thomas L. 
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Hume, payable to Annie G. Hume, his wife. After qualifying, by 
giving bond, I received a statement from said insurance Co., dated 
on the 7th of January, 1882, which is attached to my report filed in 
the cause, showing the amount due on the said policy to be $9,899. 
For this amount I received a check some time subsequent to the 

7th of January, 1882, and deposited the check on the 24th 
82 of January, 1882, in the Farmers’ & Mechanics’ National 

Bank of Georgetown. I presume, from the date of the de- 
posit, that I must have received the check probably the day before 
the 24th of January, 1882. Ll exhibit the bank book showing the 
said deposit. No order having been made in the cause until the 4th 
of January, 1883, the money remained in bank, and on the 5th of 
January, 1883, I paid said sum of $9,899 to the clerk of the court 
and obtained his receipt for the same, in obedience to the order of 
the 4th of January, 1883. 


By Mr. Perry: 
Q. Did you invest this money at all? 
A. It was not invested. There was no order to invest it. 
Q. You havestated in your testimony all the services you rendered 
in connection with this fund—that you received it, deposited it in 
bank, and paid it into the registry of the court ? 
83 A. Yes, sir. 


By Mr. Epwarps: 


Q. Was any other report to the court concerning your receiver- 
ship made than that of January 4, 1883? 

A. None; I here state, however, that I believe that each and 
every counsel engaged in the case was informed of the collection of 
that money about the time it was collected. 

Q. Upon receiving this money from the insurance Co. in- Janu- 
ary, 1882, did you ask any instructions from the court in respect to 
the disposition to be made of it by you” 

A. I did not. 

Q. You deposited it, did you not, on your own responsibility, in 
the Farmers’ & Mechanics’ National Bank of Georgetown ? 

A. I deposited it to the order of William A. Gordon, receiver, not 

on my personal account. I stated that no order had been 
84 passed of any kind, and, of course, it was on my own respon- 

sibility. This bank was my personal selection. I keep most 
of my own deposits there. 

Q. I understand you to say that you made this deposit on your 
own responsibility. Did you not know at the time that other bank- 
ing institutions or corporations in this city, of good standing, re- 
ceived money on deposit and allowed interest therefor during the 
time remaining on deposit? 

A. Iam not aware, of my personal knowledge, of any bank in 
this city that pays interest on deposits, except the National Savings 
Bank. 
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Q. Then you did know that the National Savings Bank, a 
banking corporation in this city, did pay interest on deposits at the 
time you deposited this money in bank ? 

A. I did not know it of my own personal knowledge; only from 

information. 
85 Q. At the time you made this deposit did you make any 
inquiry of the Farmers’ & Mechanics’ National Bank to as- 
certain whether or not they would allow you interest for this large 
sum of money while remaining on deposit in that bank? 

A. I did not, because I knew they did not allow interest on de- 
posits. 

Q. Did you make any inquiry of any other banking corporation 
to ascertain whether you would be allowed interest on deposits if 
you made the same? 

A. I did not. 

Q. On whose nomination were you appointed receiver in this 
case ? 

A. It was on the nomination of counsel on the other side (Mr. 
Edwards). 

Q. Did J not, after the court announced that it would appoint a 
receiver of this fund, propose your name, then being the solic- 

itor, or one of the solicitors, for the defendant, Mrs. Hume, 
86 and her children, and state that if any reduction on account 

of commissions was to be made concerning the fund to be 
realized from this life insurance policy, in the event on final hear- 
ing of the case she or ber children be adjudged entitled to it, it 
should not be through counsel for the complainant being appointed 
receivers ? 

A. I have no recollection of your making any such statement at 
that time; you did make the statement after the appointment, as 
we were going out, but you did not at the time the receiver was ap- 
pointed. 


By Mr. FenpDALv: 


Q. You stated that you never applied to the court for any in- 
structions in reference to the investment of this fund ? 

A. I did. 

Q. And you are positive that no such statement was made by 

Mr. Edwards as that to which he has just alluded, at the 
87 time of the appointment of the receiver ? 
A. Yes, sir; I state also that the remark was made subse- 
quent to that, because he made it two or three times. 

Q. But you are positive that no such remark was made by Mr. 
Edwards before the nomination of receiver ? 

A. If it was I did not hear it. 

Q. Do you recollect if anything was said by any of the counsel 
representing the defendant that one of the purposes in applying for 
the receivership was that some of the counsel for the complainant 
might receive the commissions ? 

A. There was nothing said about commissions at the time the ap- 
pointment of receiver was made. 
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Q. Was anything said about the expenses of that litigation prior 
to the appointment of receiver? 
A. I do not understand exactly. 
(). Was anything said in court, prior to the appointment 
88 of the receiver, in reference to the amount due on the policy 
being reduced by the litigation then going on ? 
A. I do not recollect anything of the kind. 


JAMES S. EDWARDS sworn. 


Examined by Mr. FenpDatt: 


Q. You will please state what took place in court, about the time 
of the appointment of the receiver, in reference to any possible re- 
duction of the amount due on the policy of insurance by reason of 
these pending proceedings, and if there was any understanding at 
the time between the parties in reference to the amount of commis- 
sions, if any. 

A. On the date the receiver was appointed the case was argured 
before Mr. Justice Wylie by myself in behalf of the complainant; 
Mr. Paul, of Virginia, and Mr. William A. Gordon representing Mrs. 
Hume and her children, and during the argument Mr. Blackford, 

the friend of Mrs. Hume and the agent of the Maryland Life 
89 Insurance Co., stated to me that it was a shame that this fund 

should be reduced, or what this lady and ber children were 
entitled to, by an effort to have receivers appointed and charge the 
fund with commissions and expenses. I said that there was no 
such effort on our part; that we did not desire to have the fund 
reduced at all. When the court announced that a receiver would 
be appointed, I of my own motion nominated Mr. William A. Gor- 
don as receiver, stating that if any reduction was to be made in the 
fund for commissions or expenses it would not be charged to us. 
There was no agreement or statement by Mr. Gordon, to my knowl- 
edge, that he would serve without compensation. The conversation 
concerning this suggested reduction, or this statement by me in re- 

gard to this reduction of the fund, was at the same time that 
90 I nominated Mr. Gordon to the court, and I made that state- 

ment then to the court so that there should be no possibility 
of complaint that we had endeavored to injure Mrs. Hume by ob- 
taining commissions on a fund that might possibly be adjudged to 
be hers or her children’s. 


By Mr. Gorpon: 


Q. Please state whether or not you were aware of the collection 
of this fund shortly after I was appointed receiver ? 

A. I am quite clear that you told me some time not very long after 
your appointment as receiver that you had been paid the money. 

Q. And also state whether of your knowledge any motion was 
made in regard to the investment by counsel on either side of this 
fund ? 
A. Not to my knowledge; I certainly did not. 
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By Mr. Perry: 


Q. I would like to ask you whether or not the nomination 
91 of the counsel for defeudant as receiver made by you was 
with the idea that the fund should not be diminished through 

the receiver’s charges. 

A. It was. I certainly would not, having obtained the order in 
our favor, have agreed if I had known that a commission would 
have been charged before even a final determination as to who 
should be entitled to the fund, or have made any nomination other 
than some one representing the complainants or their interests. The 
nomination was made by me solely for the purpose of avoiding, in 
case of a final adjudication in favor of Mrs. Hume or her children, 
any charge or expense which would reduce the amount of insurance 
payable on the policy through the appointment of a receiver, leav- 
ing that matter with her counsel, Mr. Gordon, the nominee. I ex- 

pected, of course, if it was finally adjudged in Mrs. Hume’s 
92 favor, that Mr. Gordon and her would make their own terms. 


93 Petition Farmers’ & Mechanics’ Nat'l Bk. Filed Jan’y 30, 1883. 
In the Supreme Court of the District of Columbia. In Equity. 


Tue CENTRAL NATIONAL BANK OF WASHINGTON City et al. 
v8. 


Annie G. Hume et al. 


The petition of the Farmers’ and Mechanics’ National Bank of 
Georgetown, in the District of Columbia, a corporation duly existing 
aud having its habitat in said District of Columbia, respectfully 
represents thatsince the 2nd day of October, 1874, and continuously 
since that date, up to the 10th day of July, 1878, Thomas L. Hume, 
late of said District of Columbia, deceased, did procure from said 
petitioner loans and discounts for various sums on the faith and 
credit of promissory notes made by him and endorsed by Frank 
Hume, A. H. Pickrell, Halland Hume; that on the 10th day of July, 

1878, he did borrow from said petitioner the sum of $5,000 
94 on the promissory note made by him in favor of Frank 

Hume and endorsed by the said Frank Hume and others 
for $5,000, dated July 10th, 1878, payable sixty days after date, with 
interest at eight per centum, which said note was renewed in whole 
or in part at various times after said July 10th, 1878, when, on the 
17th day of February, 1879, the said Thomas L. Hume did procure 
a loan to be made by said petitioner on a note for $4,000, dated 
February 17th, 1879, and payable ninety (90) days after date, with 
interest at 8 per centum per annum, made by him in favor of Frank 
Hume or order, and by him alleged to be endorsed by the said 
Frank Hume, as also by the said Adolphus H. Pickrell and said 
Hall and Hume endorsed ; that before the maturity of said note the 
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said Adolphus H. Pickrell departed this life, and at the ma- 
95 turity of the said note payment thereof was duly demanded ; 

the same being refused due notice was given of said dis- 
honor. 

That on or about the 29th day of October, 1881, there was paid 
and credited on said note the sum of $1,229.46, and that the balance 
due and unpaid thereon after the application of said credit was the 
sum of $3,635.82, which, with interest from said 29th day of October, 
1881, is now due to said petitioner and unpaid. A copy of said note, 
marked Exhibit F. & M. N. B., is herewith filed as a part of this 
petition. 

That the said claim having by the said petitioner been duly proved 
against the estate of the said Thomas L. Hume, since deceased, and 
having, on the 16th day of January, 1883, been passed by the supreme 
court of the District of Columbia, sitting in special term for orphans’ 

court business, was, on the 18th day of January, 1885, duly 
96 exhibited to Reginald Fendall and R. Ross Perry, to whom 

heretofore, on the 26th day of November, 1881, letters of 
administration were by the said court, sitting for orphans’ court 
business, duly connected and granted. 

That the said Central National Bank did, on the 2nd day of No- 
vember, 1881, in cause numbered 7906, in equity, file its bill in this 
court against the said Annie G. Hume and the Maryland Life In- 
surance Company of Baltimore, seeking to subject certain sums due 
for life insurance to the debts of said Thomas L. Hume. 

That the said Reginald Fendall and the said’ R. Ross Perry did, 
on the 23rd day of January, 1882, in causes in equity numbered 
8011, 8012, 8013, file their bills in this court, respectively, against 
the Connecticut Mutual Life Insurance Company et al., the Life In- 

surance Company of Virginia et al., the Hartford Life and 
97 Aunuity Insurance Company of Hartford et al., seeking to 

subject certain payments due for life insurance to the debts 
of said Thomas L. Hume; for the full particulars of all which said 
bills petitioner hereby refers to and prays that he may be allowed to 
produce and read the same as a part hereof. 

That on the 2nd day of January, 1883, the said administrators 
were, by an order of the court, in cause 7906, then passed, admitted 
as parties defendant in said cause, and on the same date said causes 
numbered 8011, 8012, 8013 were, by an order then passed, consoli- 
dated with said cause numbered 7906. 

Said petitioner, hereby tendering itself ready to contribute its 
proper proportion of the costs and charges incidental to these pro- 

ceedings, and adopting all and singular the allegations in said 

98 bills in said causes filed contained as to the insolvency of 
the said Thomas L. Hume at the times when he effected the 

life insurance in said bills mentioned, and that the sums due on 
account of said insurance are properly chargeable with all and 
singular the debts of the said Thomas L. Hume, prays as is prayed 
in each and all of said bills in causes in equity numbered 7906, 
8011, 8012, 8013 filed, and that it may be allowed to intervene as 
a creditor in said causes consolidated as aforesaid, and that it may 
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prove its claim against and be decreed to share in said life insur- 
ance, and for such other and further relief as may be proper in the 
premises ; and as in duty bound, &c., &e. 
[L. s.] HENRY M. SWEENY, 
President of the Farmers’ & Mechanics’ National Bank 
of Georgetown, D. C. 


District OF COLUMBIA, 88: 


99 I, Henry M. Sweeny, president of the Farmers’ and Me- 

chanics’ National Bank of Georgetown, D. C., do solemnly 
swear that I have read the petition by me subscribed and know the 
contents thereof, and that the facts herein stated upon my personal 
knowledge are true, and that the facts therein stated upon informa- 
tion and belief I believe to be true. 

HENRY M. SWEENY, 
President of the Farmers’ and Mechanics’ National Bank 
of Georgetown, D. C. 


Sworn to and subscribed before me this twenty-ninth day of Jan- 
uary, 1883. 
[u. s.] MAYHEW PLATER, 
Notary Public. 


Service of this petition acknowledged. 
EDWARDS & BARNARD, 
Sol’rs for Cent’l Nat. B’k. 
R. R. PERRY, 
For Perry & Fendall, Administrators. 
ENOCH TOTTEN, 
For C. M. L. Ins. Co. 
GORDON & GORDON, 
For A. G. Hume and M. E. Pickrell. 


100 = Exnuipit F. & M. N. B. No.1. Filed Jan’y 30, 1883. 


$4,000. WasnHinaton, D. C., Feb. 17th, 1879. 


Ninety days after date I promise to pay to the order of Frank 
Hume four thousand yg, dollars, at the Farmers’ & Mechanics’ Nat. 
B’k, Georgetown, D. C., value received, with 8% int. until paid. 

THOMAS L. HUME. 


Endorsements: Frank Hume, A. H. Pickrell, Hall & Hume. 


5 
: 
: 
3 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 


101 Order Making F. & M. N. B. Compl’t. 


In the Supreme Court of the District of Columbia. In Equity 


THe CENTRAL NATIONAL BANK eé al. 
vs. 
ANNIE G. Hume ée al. 


Upon consideration of the petition of the Farmers’ & Mechan- 
ics’ National Bank of Georgetown, D. C., filed in this cause on the 
30th January, 1883, it is by the court, this 30th day of January, 
1883, ordered that said petitioner have leave to intervene in this 
cause as a co-complainant. 


CHARLES P. JAMES, Justice. 


102 Exceptions to Auditor’s Report on Receiver’s Account. Filed 
Feb’y 19, 1883. 


In the Supreme Court of the District of Columbia. 


CENTRAL see Bank & al. ) Equity, 7906, 8011, 8012, & 8013, 


Hume et al. Consolidated. 


The complainant excepts to the report of the auditor filed in these 
causes on the 24th of January, 1883, for that— 

First. The said auditor erred in not charging the receiver with 
interest on the sum of $9,899 from the 24th day of January, 1882, 
the date of the receipt thereof by him, to the Sth day of January, 
1883, the date when the same amount was deposited by said receiver 
in the registry of this court. 

Second. The allowance by said auditor to the said receiver is un- 
reasonable and excessive and should be reduced. 

Feb’y 19, 1883. EDWARDS & BARNARD, 

Sol’rs for Compl’t. 


103 Order Extending Time to Take Proof. Filed Feb’y 27, 1883. 


In the Supreme Court of the District of Columbia. 


vs. : 
Consolidated. 


CENTRAL NATIONAL BANK aad 7906, 8011, 8012, & 8013, 
Hume et al. 


On motion of complainants’ solicitors, Edwards & Barnard—Messrs 
Totten and Gordon & Gordon, solicitors for defendants Hume being 
present in court at the hearing thereof—it is, this 27th day of Feb- 
ruary, 1883, ordered that the time for taking the testimony in said 
causes as consolidated be extended as follows: The complainants 
6—285 


; : 
ait 
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are allowed twenty days from the date of this order within which to 
take their testimony, the defendants twenty days thereafter to take 
their testimony, and the complainants ten days thereafter to take 


testimony in rebuttal. 
CHAS. P. JAMES, Justice. 


104 Ratification Auditor’s Report. Filed March 3, 1883. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK vs. Hume et al. 


The above causes having come on to be heard on the report of the 
auditor stating the account of the receiver and on the exceptions 
thereto, and counsel having been heard, it is, this 3d day of March, 
A. D. 1883, ordered that said exceptions be, and they hereby are, over- 
ruled, and said report is in all things ratified and confirmed. 

It is further ordered that the clerk pay out the allowance to the 
receiver according to said auditor’s report, together with the fee to 
tlie auditor. 

CHAS. P. JAMES, Justice. 


105 Petition of George W. Cochran. Filed Mar. 16, 1882. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 
Edwards & Barnard, lawyers, Washington, D. C. 


CENTRAL NATIONAL Bank ) 
vs. Equity No. 7906. 
ANNIE G. Hume et al. if 


R. Ross Perry et al. 
vs. Equity No. 8011. 
Connecticut Mutua Lire Ins. Co. e al. 


R. Ross Perry e al. 


vs. Equity No. 8012. 
Lire InsuRANCE Co. or VA. et al. 


R. Ross Perry et al. 
vs. Equity No. 8013. 
HARTFORD Lire & ANnNuItTy Ins. Co. et all. 


Consolidated. 


The petition of George W. Cochran respectfully represents— 
First. That he is a citizen of the United States, is now and has 
been for 58 years last past and upwards a resident of and 

106 domiciled in the city of Washington, in the District of Co- 
lumbia, during which period or the greater portion thereof, 
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to wit, for 36 years and upwards, he has been doing business in said 
city as a wholesale and retail dealer in cigars and tobacco. 

Second. On or about the 4th day of May, the 18th and 22nd days 
of June, in the year 1881, one Thomas L. Hume, then and for 20 
years a resident of and domiciled in said city and District, and 
then and for more than 15 years prior thereto engaged in and ap- 
parently carrying on a large business in the said city as a whole- 
sale and retail grocery and liquor dealer in the large store-room 
und premises known as No. 807 Market Space, fronting Pa. ave., 
between 8th and 9th streets N. W.,in said city, being one of the most 
central and prominent business portions of said city, he, the said 
Hume, being then well known to this petitioner, applied to this peti- 

tioner for his accommodation indorsement on three promissory 
107 notes of him, the said Hume, each for the sum of three thou- 
sand dollars ($3,000) : and beari ing the dates last aforesaid, and 
payable, respectively, at intervals of ninety (90) and sixty (60) days, 
of which notes, as this petitioner is now advised (but at that time 
was not noticed by him) he was the payee, and on the further state- 
ment and assurance, then made by said Hume to this petitioner, that 
his assets were abundant, that he would be in receipt soon of some 
twenty thousand dollars ($20,000), and that Frank Hume, his brother, 
who was also then personally well known to this petitioner and to be 
then a partner with the said Thomas L. Hume in said grocery and 
liquor business, under the firm name of Hume,Cleary & Co., and also 
engaged in the same business in said city on hisown account, andaman 
of good financial reputation and standing, would join in such 
108  indorsement and would be jointly and equally liable thereon 
with this petitioner, this petitioner, without any considera- 
tion, compensation, or reward whatever, but solely as a friendly act 
to said Thomas L. Hume, whom this petitioner then well knew, and 
believing and relying on said statements and assurances and in entire 
ignorance of his legal liability as the first indorser of said notes, in- 
dorsed said notes; and the same, as this petitioner is informed and 
believes, were severally discounted by and came into the possession 
of the Second National and the National Metropolitan Banks and 
the banking firm of L. Johnson & Co., all doing business in said 
city, in the usual course of their business; and that the said Thomas 
L. Hume, or the said firm of Hume, Cleary & Co., of which he was 
then a member, received the benefits or the proceeds of such dis- 
counts, as this petitioner charges and avers. 
Third. The said Thomas L. Hume desired to renew the 
109 said promissory notes at the dates they severally came due, 
and again applied to this petitioner to indorse certain other 
notes to be given in renewal thereof; and at the request of the said 
Thomas L. Hume and for his further accommodation and under the 
like circumstances, and relying upon and believing in the same or 
similar statements or assurances then by him made to this petitioner, 
and without any consideration, reward, or compensation whatever, 
but as a further friendly act to the said Thomas L. Hume, this peti- 
tioner indorsed the three other promissory notes of the said Thomas 
L. Hume, each for the sum of three thousand dollars ($3,000), bear- 
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ing date, respectively, August 5th, 20th, and 24th, 1881, and pay- 
able as follows: the first in ninety and the others in sixty days after 
their respective dates, bearing interest at the rate of seven (7) per 
centum perannum. ‘These last-mentioned notes, as this peti- 
110‘ tioner is further advised and believes, were passed to and 
taken by the said banks and the said banking firm as renew- 
als of those tuen maturing, that of August 5th being taken by the 
Second National Bank; that of the 20th by the firm of L. Johnson 
& Co., and the other by the National Metropolitan Bank, and were 
severally held by said banks and the said banking firm at the dates 
they respectively fell due and became payable. Copies of these three 
last-mentioned notes and of the indorsements thereon are herewith 
filed as part of this petition, marked “ Exhibits A, B, and C.” 
Fourth. The said Thomas L. Hume departed this life in the said 
city on or about the 22nd day of October, 1881, before any of the 
said last three mentioned notes became due. 
Fifth. The said last-mentioned notes at the dates of their several 
maturities were not honored by the legal representatives of 
111 the said Thomas L. Hume, the makers thereof, and were 
protested for non-payment, and thereafter the said banks 
and the said banking firm instituted their several suits, on the law 
side of this court, against this petitioner and the said Frank Hume 
to recover tle amounts due on said notes, the said suits being num- 
bered, respectively, 23252, 23257, and 23262, at law; that the said 
Frank Hume, by his certain pleas filed in the said suits, declared that 
his alleged indorsements on the said promissory notes were not 
made by him or with his knowledge or consent or with his authority. 
Sixth. Thereafter, to wit, on the 7th and 9th days of December, 
1881, judgment in said suits was recovered against this petitioner by 
reason of his liability on said three several promissory notes as fol- 
lows: In favor of the said Second National Bank for the sum of 
three thousand dollars ($3,000), with interest at 7 % from 
112 August 4, 1881, until paid, $18.00 as costs of suit, and $1.95 
as costs of protest; in favor of the said banking firm for the 
sum of $3,000, with interest at the same rate from August 20th, 1881, 
until paid, $17.69 costs of suit, and $195 costs of protest; and in favor 
of the National Metropolitan Banks for $3,000, with the same rate of 
interest from August 24, 1881, $22.50 costs of suit, and $2.05 costs 
of protest, as will more fully appear by short copies of the said 
judgments filed herewith, marked “ Exhibits D, E, & F,” and to the 
proceedings in said causes at law, which are hereby made a part of 
this petition and which this petitioner asks leave to read at the hear- 
ing of this petition and of these causes at such times as they may 
be required. On the 13th day of February, 1882, this petitioner 
satisfied the said several judgments, so as aforesaid rendered 
113 = against him, by the following payments to the said Second 
National Bank with the sum of $3,128.63, and the said Na- 
tional Metropolitan Bank with the sum of $3,122.85, and the said 
firm of Lewis Johnson & Co. with the sum of $3,121.05, amounting 
in the aggregate to the sum of $9,372.53, which amount, with in- 
terest from the respective dates of payment, is now due and owing 
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to this petitioner by the estate of the said Thomas L. Hume, exclu- 
sive of all set-offs or just grounds of defence, no portion thereof, 
either for principal or interest, having been paid to him, and this 
petitioner has no security whatever therefor. 

Seventh. This petitioner is further informed and believes and, on 
information and belief, further charges and avers that from the pro- 
ceeds of the moneys received by him by the discount of the promis- 

sory notes heretofore described andso as aforesaid indorsed by 
114 this petitioner, he, the said Thomas L. Hume, paid a portion 

of the premiums falling due on the policies of insurance on 
his life described in the proceedings in these causes, whereby and 
through which payments the said policies of insurance were con- 
tinued in force and kept alive and became operative at the time of 
his death. 

Eighth. This petitioner hereby adopts the allegations contained 
in the original bills of complaint filed in these causes and asks that 
the same may be considered as a part of this petition as fully and 
to all intents and purposes as if herein repeated, and hereby tenders 
himself ready and willing to contribute his just proportion of the 
costs and expenses of this suit; and, the premises considered, he 
prays— 

First. That he may be allowed to come into these suits and 
115 be made a party complainant therein and receive and be en- 
titled to share in all of the benefits thereof. 

Second. That all necessary references may be made, accounts 
stated, and other proceedings had for the objects and purposes of 
this petition and said suits. 

Third. That from the proceeds of the moneys cullected or collect- 
able from the policies of insurance described in the proceedings in 
these causes this petitioner may be paid the amount due to him as 
aforesaid. 

Fourth. That your petitioner may have the benefit of every pro- 
cess, heretofore issued,and may have any further process against the 
defendants in the said causes deemed requisite. 

Fifth. That your petitioner may have such other and further re- 
lief in the premises as the nature of the case may require. 

GEO. W. COCHRAN. 

EDWARDS & BARNARD, 


Solicitors for Petitioner. 


116 District or CoLuMBIA, 88: 


I, George W. Cochran, do solemnly swear that I have read the 
foregoing petition by me subscribed and know the contents thereof; 
that the facts therein stated upon my personal knowledge are true, 
and that the facts therein stated upon information and belief I 


believe to be true. 
GEO. W. COCHRAN. 
Subscribed and sworn to before me this 15th day of March, A. D. 


1883. 
R. J. MEIGS, Clerk, 
By M. A. CLANCY, Ass’t Clerk. 
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117 Exuipir A. 


$3,000. WasuinoTon, D. C., Aug. 4, 1881. 


Ninety days after date I promise to pay to the order of Geo. W. 
Cochran three thousand dollars, value received, with 7% interest 
until paid, payable at the Second National Bank. 

(S’g’d) THOMAS L. HUME. 


Endorsements: Geo. W. Cochran, Frank Hume. M’ch 18, ’82. 
$3,128.63. Paid by Geo. W. Cochran, including costs of suit, int., 
aud protest. W. F. M., att’y. 


Exursir B. 


$3,000. WasuHinoton, D.C., Aug. 24, 1881. 
Sixty days after date I promise to pay to the order of Geo. W. 
Cochran three thousand dollars, value received, with 7% int. until 
paid. 
(S’g’d) THOMAS L. HUME. 


Endorsements: Geo. W. Cochran, Frank Hume, Hume, Cleary 
& Co. 


118 | Exuisir C. 


$3,000. W asHinoTon, D. C., Aug. 20th, 1881. 


Sixty days after date I promise to pay to the order of Geo. W. 
Cochran three thousand dollars, value received, with 7% interest 
until paid. 

(S’g’d) THOMAS L. HUME. 


Endorsements: Geo. W. Cochran, Frank Hume. 


119. Exutsit D. Short Copy. Filed March 16,1883. R. J. Meigs, 
Clerk. 


CLERK’s OFFICE, 
SUPREME CourT oF THE Districr or CoLUMBIA. 


No. 23257, 


Tue Secunp NATIONAL BANK oF WASHINGTON ie 
v8 


Grorce W. Cocuran and Frank Hone. Docket —. 

1881, Dec. 7. Judgment vs. Cochran, by default, for..._- $3,000 00 
Interest on same @ 7% from Aug. 4, ’81, 

until paid, and costs of suit-.....---..- 18 00 

UO ha a ins ths shesnleh ice nenitiasnprion 1 95 


1882, M’ch 20. Satisfied — order pl’ff’s att’y filed. 
January 24, ’83. 
Test: R. J. MEIGS, Clerk, 
By J. R. YOUNG, Ass’t Clerk. 
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120 ExuisirE. Short Copy. Filed March 13,1883. R. J. Meigs, 
Clerk. 


CLERK’s OFFICE, 
SuPREME CourT OF THE District oF COLUMBIA. 


Lewis JoHNSON & Co. ie 93262, 
= Docket —. 
GeorGe W. Cocwran and FRANK Hume. 
1881, Dec. 7. Judgment vs. Cochran, by default, for..... $3,000 00 
Interest on same @ 7% from Aug. 20, 1881, 
until paid, and costs of suit-.---.------ 17 60 
Coste of peetett 22.0. co ncnnesccocesueccca 1 95 


1882, M’ch 20. Satisfied by order pl’ff’s att’y filed. 
January 24, 1883. 
Test: R. J. MEIGS, Clerk, 
By J. R. YOUNG, Ass’t Clerk. 


121. Exnisit F. Short Copy. Filed Mar. 16,1883. R. J. Meigs, 


Clerk. 


CLERK’S OFFICE, 
SuPREME CourRT OF THE D1strRIcCT OF COLUMBIA. 


THE NATIONAL METROPOLITAN BANK 7 


aa 7 _ © | No. 23252, 
GEORGE W. CocHRAN, FRANK Hume, and JAmxs K. 


Cleary & Frank Hume, Surviving Partners of the | Docket —. 
Firm of Hume, Cleary & Company. } 
1881, Dec. 9. Judgment vs. Cochran, by default, for___-- $3,000 00 
Interest on same @7% from Aug. 24, 1881, 
until paid, and costs of suit......----.- 22 50 
CEE BENE nena cncawncpienminmmniniel 2 05 


1882, M’ch 20. Entered satisfied — order pl’ ff’s att’y filed. 
January 24, 1883. 
Test : R. J. MEIGS, Clerk, 
By J. R. YOUNG, Ass’t Clerk. 


122 Service of Petition of Geo. W. Cochran. 


Service of this petition hereby acknowledged this 10th day of 
March, 1883. 


R. ROsS PERRY, 
REG’D FENDALL, 
Administrators T. L. Hume. 
H. E. DAVIS, 
For Life Ins. Co., Va. 
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Cc. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


Service acknowledged. 
C. M. MATHEWS, 
For F. & M. N. B’k. 
GORDON & GORDON, 
For A. G. Hume. 
Mar. 15, ’83. 


ENOCH TOTTEN, 
For Conn. Mut. Life Ins. Co. 


123. George W. Cochran Allowed to Intervene. Filed Mar. 19, 1883. 


R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK 


US. | quit No. 7906. 
ANNIE G. Hume é al. 


R. Ross Perry e al. 


vs. beau No. 8011. 
Connecticut Mutua Lire Ins. Co. et al. 


R. Ross Perry ef al. 


v8. \ eguity No. 8012. 
Lire INsuRANCE Co. or VA. et al. 


R. Ross Perry ef al. 


v8. equity No. 8013. 
Hartrorp Lire & Annuity Ins. Co. e¢ all. 


Consolidated. 


Upon consideration of the petition of George W. Cochran, asking 
for leave to intervene in the above-entitled causes as a party com- 
plainant, it is, this 19th day of March, 1883, ordered that leave be 
and is hereby, granted said petitioner to become, and he is hereby 
made, a party complainant in the above-entitled causes, as prayed. 

A. B. HAGNER, 
Asso. Justice. 


124 Depositions Behalf Complainant. Filed June 27,1883. R. J. 
Meigs, Clerk. 

In the Supreme Court of the District of Columbia. 
Equity No. 7906, 


No. 8011, No. 
8012, No. 8013. 


v8. 


CENTRAL NATIONAL BANK OF WASHINGTON Ciry 
ANNIE G. Hume eé al. 


Consolidated. 
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125 Filed June 27, 1883. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL Nat’, BANK OF WASHINGTON CITY 
et al. ‘ 

oi Equity No. 7906. 
ANNIE G. Hume e¢ al. 


v8. 
Tue Conn. Mut. Lire Ins. Co. e al. 


Perry & FenpDALL, Administrators, &c., 
v8. 


Perry & Fenpatt, Adm’rs Thos. L.Hume, et al. 
Lire INSURANCE Co. oF VIRGINIA ef al. 


Perry & FenpAti, Administrators, &c., 
v8. No. 8013. 
Tue Hartrorp Lire & ANNuiITy Ins. Co. e¢ al. 


Consolidated. 


To Messrs. Gordon & Gordon, & Enoch Totten, Esq., sol’e’rs for 
Annie G. Hume; Charles I. M. Gwinn, Esq., sol’r for Md. Life 
Ins. Co. of Baltimore; B. U. Keyser, Esq., receiver G. A. National 
Bank; C. M. Matthews, Esq., sol’r for Farmers’ & Mech. Nat. B’k 

of Georgetown ; Enoch Totten, Esq., sol’c’r for Conn. Mut. 

126 L. Ins. Co.; H. E. Davis, Esq., sol’e’r for Life Ins. Co. of 

Virginia; Messrs. B. Lewis Blackford & F. B. Smith, 
ag’ts for Hartford L. Annuity Ins. Co. 


GENTLEMEN: Please take notice that I hereby designate next 
Monday, March 5th, 1883, at two (2) o’clock p. m., and the law office 
of Reginald Fendall, Esq., No. 325 45 St. N. W., in Washington 
city, D. C., as the time and place when and where testimony on _be- 
half of the complainants in the above-entitled causes, consolidated, 
will be taken by and before me. 

M’ch Ist, 1883. 

ALBERT HARPER, 


Examiner in Chancery. 


Service acknowledged for Annie G. Hume & the children of 
Annie G. & Thomas L. Hume March 1, ’83. 
GORDON & GORDON. 
ENOCH TOTTEN, 
For Conn. Mu. L. Ins. Co. 


Service acknowledged M’ch 2, ’83. 
B. U. KEYSER. 


7—285 
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This notice was served on me this 2d day of March, 1883. I am 
no longer engaged in this cause, and send word of the notification 


to the company’s president at Richmond. 
H. E. DAVIS. 


127 In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK OF WASHINGTON City ) Equity No. 7906, 
vs. No. 8011, No. 
ANNIE G. HuME et al. 8012, No. 8013. 


Consolidated. 


Be it remembered that at an examination of witnesses hegun 
and held, pursuant to the foregoing notice, on the 5th day of March, 
A. D. 1883, and at other times, by adjournment, in the city of Wash- 
ington, D. C., personally appeared before me, Albert Harper, an ex- 
aminer in chancery of said court, the within-named H. J. Rams- 
dell, B. U. Keyser, William Laird, Jr., Mayhew Plater, Frank Hume, 
Charles S. Bradley, Albert B. Ruff, Frederick A.Stier, John P. Frank- 
lin, Thomas J. Fisher, Edward Temple, William M. Shuster, George 
J. Seufferle, William B. Jackson, James 8S. Edwards. R. K. Elliot, 
Albert F. March, James W. Williams, Jacob Lefo, Henry Wetzel, 
George W. Cochran, William A. McKenney, Linden Kent, Richard 

T. Morsell, Henry Semken, Robert B. Tenney, Nathaniel B. 
128 Fugitt, Francis H. Smith, L. G. Hine, Charles L. Hine, Osce- 

ola C. Green, Archibald C. Gibbs, Reginald Fendall, William 
A. Gordon, and Samuel K. Birehe, who, being produced as wit- 
nesses for and on behalf of the complainants i in the above-entitled 
causes, consolidated, and, being first duly sworn and cautioned to tell 
the truth, the whole truth, and nothing but the truth touching the 
matter at issue in said causes, consolidated, did thereupon depose and 


say as follows: 
Monpbay, March Sth, 1883—2 -c’k p. m. 


Met pursuant to foregoing notice. 

Present: James S. Edwards, Esq., of solicitors for Central National 
Bank; R. Ross Perry, Esq., solicitor, for Messrs. Perry and Fendall, 
complainants ; C. M. Matthews, Esq., solicitor for Farmers’ & Me- 
chanics’ Nat. Bank of Georgetown, D. C.; J. Holdsworth Gordon, of 
solicitors for Annie G. Hume and the children of Annie G. and 
Thomas L. Hume; also Benjamin U. Keyser, Esq., as receiver of 

the German American National Bank; also Frank Hume, 
129 KEsq., who says that the papers called for in the subpena duces 

tecum are in the possession of his counsel, who is now absent 
from the city, but which will be procured at the next session ; also 
H. J. Ramsdell, Esq., who says that the record referred to in the 
subpoena duces tecwum served upon him has only been kept since 
January Ist, 1883, and relates only to cases in which letters have 
been issued since that date and does not show any record of claims 
proven against the estate of Thomas L. Hume, deceased. 


> 
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Supreme Court of the District of Columbia, the 28th Day of Feb- 
ruary, 1883. 


CENTRAL BANK ef i, 
v8. No. 7906, Equity Doe. 21. 
Hume et al. 


Perry & FENDALL ) 
vs. >No. 8011, Equity Doc. 22. 
Conn. Mut’t Lire Ins. Co. } 


Perry & FENDALL 
vs. No. 8012, Equity Doe. 22. 
Lire Ins. Co. or VA. 


Perry & FENDALL ) 
v8. 


- No. 8018, Equity Doe. 22. 
Hartrorp Lire & Annutrry Ins. Co. j 


The President of the United States to A. S. Harkness, deputy register 

of wills: 
130 You are hereby commanded to appear as witness for the 

compl’t- before the examiner, Albert Harper, at R. Fendall’s 
office, No. 325 4}'St., on the 5th day of March, 1883, at 2 o’clock p. 
m., and bring with you all written memoranda or evidences of in- 
debtedness alleged{to be due to them, respectively, by the late 
Thomas L. Hume, and the register of wills to bring record of claims 
proved against estate of T. L. Hume. 

Witness D. K. Cartter, chief justice, &c. 
R. J. MEIGS, Clerk, &c., 
By R. J. MEIGS, Jr., Ass’t Clerk, &c. 


ALBERT HARPER, Examiner. 


131 Whereupon Bensamin U. Keyser, being produced as a 

witness of lawful age on behalf of the complainants in the 
above-entitled causes, consolidated, and being first duly sworn, de- 
poses and says: 


Direct examination by Mr. Perry: 


Q. You are receiver of the late German & American National 
Bank ? 

A. Yes, sir. 

Q. Will you state whether or not as such receiver you hold any 
evidences of indebtedness against the estate of Thomas L. Hume? 


Mr. Gorpon: We object on the ground that Mr. Kevser cannot 
testify as to any transaction with Thomas L. Hume, deceased, the 
suit being against his administrators. 


A. Yes. 
Q. Have you those evidences with you? 
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A. No; the evidences that I have are notes in suit. 
Q. Where are those notes—filed with the causes? 
A. Yes; filed with the causes. 


132 Q. You refer to suits brought in the supreme court of the 
District of Columbia? 
A. I do. 


Q. And the notes you refer to are filed and attached to the declara- 
tions in those causes? 

A. Yes. 

Q. Have you a list of those suits ? 

A. No; I have not. 

Q. Were there two suits ? 

A. I think there were two such suits; there were two notes. 

Q. What are the amounts of those notes ? 


Mr. Gorpon: Objected to, as the notes or papers in the suit will 
show. 


A; One note was for $7,823.76, dated September 11th, 1878; the 
other one was for $4,500, and dated November 2nd, 1878. 

Q. When was the first one of those notes, the larger one, payable? 

A. I think both — ninety-day notes. 

Q. Have you any knowledge as to whether these notes are evi- 
dences of indebtedness which was created at the time they were 
given, or whether they are extensions or curtailments or continua- 

tions of a prior transaction ? 
133 A. They are continuations of a prior transaction. 
Q. Have you any means of ascertaining how far back the 
transaction ran; in other words, do you know when the original 
transaction occurred out of which these transactions grew ? : 


Mr. Gorpon: Objected to, unless the documentary evidence is 
provided. 


A. Yes; I have not the’paper with me, but I have consulted the 
records at the bank to-day (which I had done previously) to refresh 
my memory, aud I find that the transaction runs back to August, 
1873. 

Q. What transaction ? 

A. The original loan of Thomas L. Hume from the German & 
American Savings Bank. 

Q. How much money? 

A. Twenty-six thousand dollars. That loan continued as $26,000 
up to August or September ; I have forgotten which ; September, I 
think, 1878, when a little over $13,000 was paid in cash, and these 

two notes of $7,823.76 and $5,000 were given; the smaller 
134 named note I first mentioned was the $5,000 upon which pay- 
ment of $500 had been made. 

Q. And those are the only evidences of indebtedness that you hold 
as receiver ? 

A. The only ones against Thomas L. Hume. 

Mr. Berry: You will please at the next session produce the orig- 
inal books of entry of the German & American National Bank, or 
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rather of the German & American Savings Bank, of which the Ger- 
man & American National Bank was successor, containing the en- 
tries to which you have testified and also the two notes upon which 
you say suit has been brought. 

Wirvness: I will. 

Mr. Edwards here produces said notes, which he procured from 
R. K. Elliot, Esq., upon the promise of immediate return to him, 
and, with the consent of solicitors for defendants, the examiner in- 

corporates into this deposition true copies of said notes, with 
135 =the understanding that the originals will be produced at the 

hearing of these causes if required or at the proper request of 
defendants. 


$158 40 int. 
7,665 36 


7,823 76 
Wasuinerton, D. C., Sept. 11, 1878. 
Ninety days after date I promise to pay to the order of A. H. 
Pickrell seventy-six hundred «& sixty-five ;5, dollars, at the Ger- 
man-Am. Nat. Bank, with 8% int. until p’d, value received. 
THOMAS L. HUME. 
No.—. Due Dec. 13. 


If protested send a notice to G. A. Nat. 
A. H. PICKRELL. 
HALL & HUME. 


2704. Dec. 13,’78. Thos. L. Hume— 


7,665 36 
158 40 


7,823 76 
[ Paid—National Metropolitan Bank, Washington, D. C.] 


Pay G. H. White, cash., or order for coll. account Chemical Na- 
tional Bank, N. Y. 


Thos. L. Hume. 10 Dece.,’78. Ger-Am.— 


7,665 36 
Int. 158 40 


7,825 76 


UnitTep STaTes OF AMERICA, } To wit: 
District of Columbia, 

Be it known that on the thirteenth day of December, in the year 

eighteen hundred and seventy-eight, I, William G. Moore, notary 

public, residing in said District, duly commissioned and 

136 sworn, at the request of the National Metropolitan Bank of 

Washington, presented the original note of Thomas L. Hume 


~ A Se a ao agen 
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hereto attached at the German-American Bank and demanded pay- 
ment thereof, whereunto I was answered by the receiver, “ The bank 
is suspended.” 

Therefore, I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, against the drawer 
and endorsers of the said note and all others whom it may or doth 
concern for all costs, exchange, charges, damages, and interest suf- 
fered and to be suffered for want of payment thereof; and on the 
same day I mailed notice of protest to the last endorser, viz: 

Wm. J. Quinlin, Jr., Esq., 
Notice for Wm. J. Quinlin, Jr., directed | cashier Chemical Nat. 
Do. Cashier. Do. { Bank, New York city, 
ie ¢ 
137 And delivered do. A. H. Pickrell, at his office, 53 Water 
street, Georgetown. 

Do. Hall & Hume, at 807 Market Space, the 
place of business of Thomas L. Hume. 
Do. German-American National Bank, to 

the receiver in person. 


In testimony whereof I have hereunto set my hand and affixed 


my notarial seal of office the day and year aforesaid. 
WM. G. MOORE, 
Notary Public. _ 
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Recorded Book L, page 29. 


District OF CoLuMBIA, 70 wit: 


OFFICE OF THE REGISTER OF WILLs, May 14th, 1880. 


This day appeared Benjamin U. Keyser, receiver of the German- 
American National Bank, and made oath on the Holy Evang-les of 
Almighty God that no part of the money intended to be secured by 
the annexed note hath been received or any security or satisfaction 
given for the same (except what is credited). 

$7,665.36. 
Test : A. WEBSTER, 
Register of Wills for the District of Columbia. 


Will pass when paid. 
By order— 


, Justice. 


Test : 


Register of Wills, D. C. 


mw 
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138 (The original of the above note and protest is marked for 
identification on the back as follows: 
“Exhibit B. U. K. No.1. Albert Harper, examiner. Eq. No. 
7906 et al.”) 


$4,500. W asHinoton, D. C., Nov. 2d, 1878. 
Ninety days after date I promise to pay to the order of A. H. 
Pickrell forty-five hundred ,°; dollars, at the German-American 
Nat. B’k, with 8% int. until paid, value received. , 
THOMAS L. HUME. 
No.—. Due ——. 


Endorsed: A. H. Pickrell. 


(The original of the ahove note is marked for identification on the 
back as follows: 

“Exhibit B. U. K. No.2. Albert Harper, examiner. Eq. No. 
7906 et al.”) 


139 Q. Do you know Thomas L. Hume’s signature ? 
A. Yes; well acquainted with it. 

Q. Do you know that that is his signature on these two notes, 
Exhibits B. U. K. Nos. 1 and 2? 

A. I do. 

Q. Do you know A. H. Pickrell’s signature ? 

A. I could not swear to it. They were alleged to be his signa- 
tures—that is, the signatures of A. H. Pickrell on those two notes, 
Exhibits B. U. K. Nos. 1 and 2. 


Adjourned until to-morrow, Tuesday, March 6th, 1883, at one 
o'clock p. m. 

Turespay, March 6th, 1883—1 -c’k p. m. 

Met pursuant to adjournment. 

Present: James 8S. Edwards, Esq., of solicitors for Central Na- 
tional Bank; R. Ross Perry, Esq., solicitor for Messrs. Perry & Fen- 
dall, complainants; C. M. Matthews, Esq., solicitor for Farmers’ & 
Mechanics’ National Bank of Georgetown, D. C.; J. Holdsworth Gor- 

don, Esq.,and Enoch Totten, Esq., solicitors for Annie G. 
140 Hume and the children of Annie G. and Thomas L. Hume; 

also Enoch Totten, Esq., for the Connecticut Mutual Life In- 
surance Company; also Benjamin U. Keyser, Esq., as receiver of 
the German-American National Bank ; whereupon— 


BenJAMIN U. Keyser’s direct examination is resumed by 
Mr. Perry: 


Q. In your examination yesterday you spoke of certain entries in 
the books of the German-American Savings Bank (successor to the 
German-American National Bank) by which you had been enabled 
to trace the history of the present indebtedness which you hold as 
receiver of the German-American National Bank against the estate 
of Thomas L. Hume; you were then requested to produce those 
books ; have you them here ? 
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A. I have here a book entitled “ Loan Register of the German- 
American Savings Bank.” The book was started in the German- 
American Savings Bank and continued straight through 
141 ithe changes of the bank; it was originally the book of the 
German-American Savings Bank, and afterwards the Ger- 
man-American National Bank—the same book. I find on page 15 
of that book, under date of August 28, ’73, German-American 
Savings Bank, loan No. 155, $26,000, to Thomas L. Hume, secured 
by a deed of trust on lots 151 to 163, inclusive, in square 206. 

Q. How long did that indebtedness continue in that shape, as in 
that book ? 

Mr. Totren: Give ail the entries. 

Mr. Perry: I will have the examiner make a copy of the entries 
referred to by the witness and file it as an exhibit to this deposition, 
marked Exhibit B. U. K. No. 3. 

A. This loan is not yet on this book marked paid. There is no 
evidence in this book that that loan has ever been paid; but I find 
in the bank the original notes represented by that loan in an en- 

velope with Thomas L. Hume’s name on it marked paid. 

142, Q. In whose handwriting is that ? 

A. Charles E. Prentiss, cashier of the German-American 
Savings and National Bank. I find on page 152 of this book loan 
No. 818, March 10, ’77, made to Thomas L. Hume, for $5,000, en- 
dorsed by A. H. Pickrell and Hall & Hume. I find on page 234 of 
the same book loan No. 2704, September 11th, 1878, to Hall «& 
Hume, with security of A. H. Pickrell and Thomas L. Hume, for 
$7,823.76. That is the Chemicai Bank note. -With reference to the 
last loan I have just referred to I refer to a book called a day book. 
It is the discount blotter really of the German-American National, 
in which I find, September 11th, 1878, that there was paid on that 
day the note of Thomas L. Hume, endorsed by Hall & Hume and 
A. H. Pickrell. I think it is for $8,165.36. On that transaction it 
appears that the large note was paid with it, and on the same day 
— new note was given for $7,823.76. There was a curtail and a 
renewal. 

Q. Are those all the entries you find ? 
143 A. Those are all the entries I find in either of the books. 

Q. This last note you speak of as renewal, is that the one 
you introduced yesterday and upon which suit was brought? 

A. That $7,823.76 is renewal. 

Q. So that the original transaction dates back as far as 1873? 

A. Yes. 

Q. That other note you refer to—the smaller one for $4,500—is 
that also connected with the same transaction ? 

A. That is the note I read as loan No. 818, $5,000; curtail paid 
on it November 6th, 1878, of $500, and a new note given for $4,500. 

Q. What is the date of the original loan No. 818? 

A. March 10th, 1877, and that $4,500 note is a continuation of 
that. 

Q. I understand you, then, that these two notes introduced yester- 
day upon which you have brought suit as receiver of the bank are 
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continuations of the respective loans you refer to, one made in 1877 
and the other in 1878? 
A. They are. 


144 Cross-examination by Col. Torren: 


Q. Do I understand you to say that the $500 was paid to you? 

A. Yes; paid to me in November, 1878. I went in as receiver on 
the 3lst of October, 1878. I do know exactly how those matters 
were continued, but [ am not the best evidence in the case, for.1 do 
not know of my own knowledge. I guess you had better ask some 
one else. 

Q. I have here thirteen promissory notes which represent the 
original loan of $26,000. Is that right? 

A. It is. 

Q. IL have here an envelope marked German-American National 
Bank, Washington, D. C., printed, and in writing papers Thomas L. 
Hume, marked paid. What does that mean ? 

A. It means that those notes were paid. 

Q. The $26,000 actually paid? 

A. Yes, sir. ; 

Q. What do you mean, then, by saying that these are connected 

with the two notes you have in suit ? 
145 A. The two notes I have in suit were part payment of those 
notes. 

Q. How do you know that? 

A. I know it by hearsay. 

Q. Thatisall? . 

A. That is all. 

Q. The records of the bank, part of which consist of that envelope, 
show that those notes were paid ? 

A. Yes. 

Q. And that is all you know about it? 

A. Yes. 

Q. The records of your bank show that those notes were paid? 
A. Yes, sir; the envelope shows that they are paid. There is no 
record in this book to show that they are paid. 

Q. In whose handwriting is that endorsement, “ Papers Thomas 
L. Hume, paid?” 

A. Charles S. Prentiss, to the best of my knowledge, cashier of the 
German-American National Bank, and also cashier of the German- 
American Savings Bank. 

Q. You have brought suit at law against the estate of Thomas L. 

Hume on two notes, one for how much? 
146 A. $7,823.76. 
Q. Is that the amount for which the note was given, or the 
amount due on the note according to your computation ? 

A. The note is for $7,565.36. 

Q. One of those notes upon which you have brought suit is for 
$7,665.36, dated September 11, 1878, payable to the order of A. H. 
Pickrell and signed by Thomas L. Hume, and is filed as an exhibit 
in this your deposition ? 
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A. Yes, sir. 
Q. And that note is now held by you as receiver” 
ge te 
Q. Please state who holds it and what the circumstances are. 
A. I hold that as attorney for the Chemical National Bank of New 
York. 
Q. They sent it to you for collection? 
A. They did. 
Q. When did they do that? 
A. Soon after the failure of the bank; I think in the spring of 
1879. 
Q. Have you got the note actually in your possession ? 
147 A. No. 
@. Where is it? 
A. Filed in the suit as an exhibit in the cause. 
(Mr. Epwarps: I have the two notes. I got them from Mr. El- 
liot.) 


Q. You actually have in your custody the original note, dated 
September 11, 1878, for $7,665.36 ? 

A. I have. 

Q. And it was sent to you by the Chemical National Bank for 
collection—sent to you after you became receiver of the German- 
American National Bank? 

A. Yes,sir. 

Q. That is all the right, title, and interest you have got in it? 

A. That is all. 

Q. Now, about the other suit. What is that note for? 

A. It is a note for $4,500, dated November 2d, 1878. 

Q. The other suit at law which you have instituted against the 
Hume estate is on a note for $4,500, dated Washington, D. C., No- 

vember 2d, 1878, copy of which is already in the record ? 
148 A. Yes, sir. 
Q. “hat is, in your custody as receiver ? 

A. Yes; belongs to the German-American National Bank, and is 
a part of the assets of the German-American National Bank. 

Q. Have you as receiver paid anything on account of the in- 
debtedness of that bank? 

Yes, 

How much ? 

. Fifty per cent. 

When did you pay the first dividend ? 

I could not tell you without reference to the books. 

When did you pay the last one ? 

. September, 1882. 

For how much ? 

Ten per cent. I paid a dividend of ten per cent. each time. I 
paid the last September, 1882. ' 


(Mr. Epwarps: These questions as to the payment of dividends 


POPOPE roy 


are objected to as immaterial and not responsive to the examination- ~ 


in-chief.) 
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, Redirect by Mr. EpwarpDs : 


149 Q. You have stated on cross-examination that you hold the 
| 5 two notes referred to in your examination yesterday, copies 
| of which are incorporated in your deposition. Do you not also hold 
| in your custody the thirteen notes of $2,000 each that were dis- 
counted, as you state, by the German-American Savings Bank in 
} August, 1873? 

= A. Yes; I have them in my possession. 

Q. The only evidence that you have discovered.to show that those 
thirteen notes are paid is the endorsement on the envelope in which 
you found the notes, is it not ? 

A. That is precisely true. There is no record evidence whatever 
in any of the books of the bank of the payment of those thirteen 
$2,000 notes. 

Q. And you found those thirteen notes in the custody of the bank 
or with the archives of the bank at the time you first took possession 
of its affairs as receiver ? 

A. Yes; I found them as assets of the bank. when I examined it 
in April, 1878, and I found them among its archives in Noveinber, 
1878. 


—— 


Q. You found them in your examination as an officer of 
‘ 150 =the Government antedating the failure of the bank, and also 
found them subsequently to its failure, as you have stated ? 
A. Yes, sir. 
(Col. Torren: Question objected to as leading. I also object to 
such of the testimony of Mr. Keyser as he admits on cross-examina- 
tion was hearsay.) 


BENJAMIN U. KEYSER. 


Subscribed and sworn to before me this 26th day of May, A. D. 


4 1883. 
: ALBERT HARPER, Evaminer. 
152 WiLiiaAM Lairp, Jr., being produced as a witness, of lawful 


age, on behalf of the complainants and the petitioning creditor, 
the Farmers’ & Mechanics’ National Bank of Georgetown, D. C., 
and being first duly sworn, deposes and says as follows: 


Direct examination by Mr. MaTtrHEws: 


Q. Please state vour name and occupation and residence. 
-- A. William Laird, Jr., cashier of the Farmers’ & Mechanics’ Na- 
tional Bank of Georgetown, D. C. 

Q. Look at that note and state what it is. 

A. It is a note of Thomas L. Hume, dated February 17, 1879, for 
$4,000, ninety days, eight per cent. interest until paid ; fell due 18-21 
of May, 1879, payable to the order of Frank Hume, and it seems 
to be endorsed by Frank Hume, A. H. Pickrell, and Hall & Hume. 
Q. By whom is that note now held ? 
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7 
A. Held by the Farmers’ & Mechanics’ National Bank of George- 
town, D. C. 
153 Q. Discounted in the regular course of business ? 
A. Yes, sir. = 
Q. You are acquainted with the signature of Thomas L. Hume? | 
A. I think I am. 
Q. You have no hesitation in pronouncing that ,to be his signa- 
ture ? 
A. I believe it to be; more than that, I have his word for it. He = 


showed me the note and said that was the signature of his brother 
and that was his signature. 
Know the signatuare of A. H. Pickrell ? 
. I think I do, sir; that is his signature. 
By whom was the endorsement of Hall & Hume made? 
. By Thomas L. Hume, in the bank. 
. Will you please state how much is due upon that note? 
. $3,635.82, with interest from October 29, 1881. 
. I hand you transcript of the discount ledger of the Farmers’ 
& Mechanics’ Natioval Bank of Georgetown, D.C. Will you please 
state from that transcript when the note of which this is 
154 ~— part renewal—in other words, when the original transaction 
took place? 
A. It was discounted on July 10th, 1878, for $5,000. 
Q. By whom was that note made and endorsed ? 
A. Made by Thomas L. Hume and endorsed by Frank Hume, A. o 
H. Pickrell, and Hall & Hume. 
Q. When did it become due and what was done with it? 
A. September 11-14. 


Witness: Do you want the whole history of the original loan ? 

CouNSEL: Yes. 

Witness: The original loan was made July 10th, 1878, at the re- 
quest of Mr. A. H. Pickrell, the father-in-law of Thomas L. Hume. 
He came to me and asked me to lend the money; he called upon 
me first because he knew I was opposed to it; he stated to me that 
it would be a great accommodation to him if I would let Thomas L. 
Hume have this discount; that the note would be endorsed by him- 
self and Frank Hume, his brother. 


>o 


OProre 


7 Q. That note became due when ? 
155 A. September 11th; then Mr. Hume came to us—the pres- 

ident and myself—and said to us that the best he could do - 
then would be to renew it for $5,000; he gave me another note for 
$5,000 ; that note was dated September 14th, and we discounted it 
for Thomas L. Hume for $5,000 and interest, with same endorsers. 

Q. What became of that note ? 

A. That note fell due February 18, 1879. Mr. Hume then came 
to us and said the best he could do would be to pay a curtail of $500 
on it, and asked us to renew for $4,500; we did so for the same 
endorsers. 


Q. What became of that note ? 
siete + 
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A. That note fell due February 17th (the 18th was Sunday); we 
renewed that note for Mr. T. L. Hume for $4,000, he paying $500 
and interest. That is the note we now hold, with the reduction by 
part payment. 


Witness: Do you want the history of that note? 
CounseEL: Yes. 

156 Witness: When that note fell due, just a few minutes be- 

fore three o’clock, Mr. T. L. Hume came to the bank and 
said he had a note of $4,500 due that day; that the most he could 
do or pay of it was $500. He said he had a new note, signed by 
himself, and endorsed by his brother, Mr. Frank Hume. He took 
it out of his pocket and showed it tome. Then he said he would 
go and see the “old man,” as he called his father-in-law, Mr. A. H. 
Pickrell, and get his signature. He did so, and brought the note 
back, and we put it to the credit of Hall & Hume, the way the ac- 
count was generally kept. He drew his check for the $500 on the 
Second National Bank of Washington, D.C., and gave it to me, with 
the note for $4,000, in which is the note with the reduction, upon 
which suit has been brought. 


By Mr. Perry: 


Q. You have testified to the handwriting of Mr. A. H. Pickrell. 
Please examine these two notes, marked for identification Ex- 
157 ~=si+ihibits B. U. K. Nos. 1 & 2, which were introduced in evi- 
dence by Mr. Keyser and copies of which have been incor- 
porated in his deposition, and state whether or not the name of A. 
H. Pickrell, which appears upon the back of each of those notes, is, 
to the best of your knowledge and belief, in the handwriting of Mr. 
Pickrell. 
A. Our own note is signed by Mr. A. H. Pickrell, to the best of 
my knowledge and belief. I cannot say as to the others. 


Cross-examination by Col. Torren : 


Q. There seems to have been a payment on this note? 

A. Yes, sir. 

Q. Who made that endorsement on the back; in whose hand- 
writing is it? 

A. It was made in the bank by some of the clerks; memoran- 
dum put on at the bank of how the money was distributed or ap- 
plied; interest accrued up to time, $82.66, paid; interest that had 

accrued up to the maturity of the note when we discounted 
158 - fell due 21st May, which we paid, $2.18, to protest $780.44; 

paid interest from the time of maturity up to the payment 
of the note, October 29th, 1881, and $364.18 was applied to reducing 
the principal of the 4,000, leaving due the bank $3,635.82 October 
29th, 1881. That all is in the handwriting of Mr. Mayhew Plater, 
the discount clerk. 

. Where did the money come from that was endorsed on this 
note as paid ? 
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~ 
A. We received it from our attorney, Mr. Matthews. | 
Q. Who paid it to him; did Thomas L. Hume? | 
A. The note was in Mr. Matthews’ hands for cullection as our at- 
torney, and we received the money from him. —_ 
Q. You don’t know who paid it to him ? le 
A. Except what our attorney came and told us; he said he re- 
ceived it from Thomas L. Hume. 
Mr. Matruews: I can tell you all about it. 
Witness: That is all I know about it. a 
WILLIAM LAIRD, Jr., Cashier. " 


Subscribed and sworn to before me this 28th day of May, A. D. 


1883. 
ALBERT HARPER, Examiner. 
159 MayHew Prater, being produced as a witness of lawful 


age on behalf of the petitioning creditor, The Farmers’ & 
Mechanics’ National Bank of Georgetown, D. C., and being first duly 
sworn, deposes and says as follows: 


Direct-examination by Mr. MATTHEws: 


Q. Please state your name and occupation and residence. 

A. Mayhew Plater; discount clerk of the Farmers’ and Mechanics’ 
National Bank; residence —. > 

Q. What is that paper you have in your hand? 

A. Transcript of the two discuunt ledgers of the Farmers’ & Me- 
chanics’ National Bank of Georgetown, D. C. 

Q. By whom was that made? 

A. Made by myself. 

Q. And is correct ? 

A. To the best of my knowledge it is. 

Q. Look at the note in regard to which Mr. Laird has just testi- 

fied, made by Thomas L. Hume to the order of Frank Hume, 
160 and endorsed by Frank Hume, A. H. Pickrell, and Hall & 
Hume, dated February 17, 1879, for $4,000, ninety days, at 

eight per cent. interest, and state if. you know the signatures of 
Thomas L. Hume, Frank Hume, A. H. Pickrell, and Hall & Hume. 

A. I believe I do. I believe those to be the signatures of the par- 
ties. 

Q. State whether or not you are a notary public. 

A. I am, sir. 

a Q. Did you protest that note and serve the notices, &c.? 
A. I did. 
Q. And your certificate is attached to the papers ? 
A. Yes, sir. 


(Cross-examination waived.) 
MAYHEW PLATER. 
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| Subscribed and sworn to before me this 28th day of May, A. D. 


1883. 
ALBERT HARPER, Examiner. 


- T6f~.Said note and protest are here offered in evidence and 


er marked Exhibit M. P. No.1; also said transcript, and marked 
Exhibit M. P. No. 2. 


a Exuipit M. P. No. 1. 
<—- 
Probate Certificate. 


$4,000. 82.66. WasuinatTon, D. C., Feb. 17th, 1879. 


Ninety days after date I promise to pay to the order of Frank 
Hume four thousand dollar-, at the Farmers’ & Mechanics’ Nat. B’k 
of Georgetown, |). C., value received, with 8 per cent. until paid. 
| No.—. Due 18-21 May. 11 
| 31 
30 
18 


90 


THOMAS L. HUME. 


Endorsed by Thomas L. Hume. $4,000. 82.66. 18-21 May, ’79. 
Frank Hume, .A. H. Pickrell, Hall & Hume. 


District or CotumBiA, Washington County: 


By this public instrument of protest be it known that, on the 21st 
of May, in the year eighteen hundred and seventy-nine, at the 
nest of Farmers’ and Mechanics’ National Bank of Georgetown, 
., holder of theoriginal note hereto attached, I, M. Plater, notary 
blic, residing in said county, duly commissioned and sworn, pre- 
nted said note at the Farmers’ & Mechanics’ National Bank and 
demanded payment thereof, and was answered by the teller, “ Not 
good.” 
162 Therefore I, the said notary, at the request aforesaid, have 
protested, and by these presents do solemnly protest, against 
the drawer and endorsers of the said note, and all others whom it 
may or doth concern, for all costs, exchange, re-exchange, charges, 
damages, and interest suffered and to be suffered for want of pay- 
ment thereof,and on the same day delivered notice of protest to each 
or endorser, viz: 
Notice for Frank Hume, directed to him at his place of business. 
Notice for Mary E. Pickrell, executrix of A. H. Pickrell, directed 
to her at her residence. 
Notice for Thos. L. Hume, executor of A. H. P., directed to him 
at his place of business. 
ii Notice for Hall & Hume, directed to them at T. L. Hume’s place 
of business. 
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In testimony whereof I have hereunto set my hand and affixed 
my notarial seal of office the day and year aforesaid. 
MAYHEW PLATER, 
Notary Public. 
Protesting 
Notice 


Recorded Book B, folio 194. 
[Endorsed:] (Exhibit M. P. No.1.) Albert Harper, examiner. 
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164 Frank Hung, being produced as a witness on behaif of the 
complainants in the above-entitled causes, consolidated, and 
being of lawful age and first duly sworn, deposes and says : 


Direct examination by Mr. PEerRry : 


‘ 


You are a merchant, doing business in this city ? 
. Lam. 

How long have you been in business here ” 
Fourteen years | have been in business here. 

In the wholesale and retail grocery business ? 
Yes, sir. 

How many firms do you belong to? 

I am a member at the present time of only one firm—that of 
Hume, Cleary & Co., outside of my individual business. 

Q. The late Thomas L. Hume was vour brother? 

A. Yes, sir. 

Q. How long have you been a member of the firm of 
165 Hume, Cleary & Co., or rather, when did you first become a 
member of the firm of Hume, Cleary & Co.? 

A. January 28th, 1879. 

Q. Had you had any business connection as a partner with 
Thomas L. Hume prior to that time ? 

A. Never. 

Q. When did Thomas L. Hume retire from the firm of Hume, 
Cleary & Co.? 

A. October 21st, 1881]. 

Q. In what manner did he retire ? 

A. He was bought out by Mr. Cleary and myself. 

Q. How many days was that prior to his death ? 

A. I think it was three days; he died on the third night—either 
Saturday night or Sunday morning. 

Q. And the preceding Friday you bought him out ? 

A. Yes, sir. 

Q. What indebtedness do you now hold against the estate of the 
late Thomas L. Hume, and what evidences have you for your indebt- 
edness ? 

A. I have two notes that were taken up by me at the Cen- 
166 tral National Bank of this city—one, the original amount of 
which is $5,000, there was $2,500 paid upon. 

Q. What is the date of that note ? 

A. March 15, 1879. 

@. And what is the other one? 

A. The other note is dated September 9th, 1881, for $1,000—sixty- 
day note. 

Q. By whom are both of those notes made? 

A. Made by Thomas L. Hume. 

Q. By whom are they alleged to be endorsed ? 

A. The first note—the $5,000 note—bears the endorsement of A. 
H. Pickrell. My name appears on itas Frank Hume; also the firm 
name of Hall & Hume, and J. C. McKelden. 
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Q. And the other note for $1,000, purporting to be endorsed by 
yourself? 

A. It is drawn to the order of Frank Hume, and has Frank 
Hume’s endorsement on the back of it. 

Q. These two notes you say you have paid? 

A. Yes, sir. 

Q. When did you pay these two notes? 
167 A. I paid them both November 11th, 1881, to the Central 
National Bank. 

Q. Have you been sued upon any other notes? 

A. Yes; I have been sued on quite a number. 

®. State about what the amount of them is. 

A. I think about $15,000. 

QQ. Upon which you have been sued and upon which you dispute 
your liability as endorser ? 

A. Yes, sir. 

Q. What was the occasion of your purchasing your brother’s in- 
terest in the firm of Hume, Cleary & Co.? 

A. Well, I insisted, and Mr. Cleary also, upon a dissolution of the 
partnership. I discovered that the firm’s name had been used, with- 
out any authority, at the Metropolitan Bank. I didn’t dream up to 
that time, however, that my name had been put upon paper by him. 

We jointly notified the bank that no one member of the firm 
168 had the right to use the firm name on any individual matters, 

and in answer to that letter the bank notified me that my 
name was on it, that it was drawn to the order of Hume, Cleary 
& Co., and the endorsement of Hume, Cleary & Co. being on the 
back of it. 

Q. I suppose that in the settlement it became necessary for you to 
ascertain what the condition of Mr. Thomas L. Hume was at that 
time; did you or not learn the amount of his indebtedness at that 
time to sundry persons ? 

A. No, sir; I can’t say that I did. 

Q, To what extent did you learn of his indebtedness at that time? 


Mr. Torren: I do object to the question. 


A. We had no way to get at his indebtedness outside of the store. 
Q. What did you ascertain that to be? 
A. He had overdrawn his account at the store. He had drawn 
more than our articles of copartnership allowed him to draw. 
Q. Do you know how much? 
A. 1 think about $4,900 up to that time. 
169 Q. For how much was he indebted to you at that time? 


Witness: Individually ? 
CouNsEL: Yes. 


A. I don’t think that he was indebted to me at all. 

Q. How much did he owe the firm of Hume, Cleary & Co.? 

A. I mean that he owed the firm of Hume, Cleary & Co. when I 
say he had overdrawn his account. 
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Q. What was paid for his interest in the firm of Hume, Cleary & 
Co.? 

A. $21,000.00. 

Q. In what way was that amount paid ? 

A. $15,000 in notes of $3,000 each, drawn yearly by Hume, Cleary 
& Co.—that is, by Mr. Cleary and myself—and those notes were en- 
dorsed over at the time by him to William B. Bowie, the entire 
$15,000. 

Q. Do you know whether or not that extinguished the indebted- 
ness of Thomas L. Hume to Mr. Bowie? 

A. It was part payment upon a note of $24.000. 
170 Q. When was that note to Mr. Bowie of $24,000 dated ? 
A. I don’t remember the date. 
Q. Can’t you give the date? 


Col. Torren: February 1, 1877? 
Witness: Yes; I think that is it. 


Q. Do you know whether or not that date, February 1, 1877, was 
the time of the beginning of that indebtedness or whether the in- 
debtedness antedated that ? 

A. About the time that I endorsed that note of my brother to Mr. 
Bowie for $24,700 I met my brother on the avenue. I was going up 
the avenue and he was coming to the store. (Counsel: When was 
that? Witness: At the time the note was signed, in 1877.) He 
stated to me—he said—I was just going down to your store. I asked 
him what I could do for him. He said he wanted me to endorse a 
note for him. I asked him how much the note was for; he said, 
$24,700. It wasa big note and it was just at a time when a great 
deal of talk was going around as to whether he was solvent. 

Q. When was that ? 

171 A. That was in 1877. 

Witness (continuing): I told him I could not go on the 
note. He seetned to be very much surprised and wanted to know 
why. I said, Tom, if one-half of what I hear istrue, you areinsolvent 
to-day. He said, I can assure you I have property enough, if I only 
have good opportunity of selling, to pay dollar for dollar. I allowed 
him to talk me into it. He went into Johnston’s or Lutz’s or one of 
those sadde/ry stores and got a pen and ink and I signed it, which 
I regret. I did it, however. 

Q. Did you know then and do you know now how far back the 
indebtedness that was thus represented by this note extended ? 

A. From what I understood from Mr. Bowie, it ran back a consid- 
erable distance. 

Q. Remember how many years? 

A. No; to the time of Edward Hall. 

Q. What date was that? 

A. Probably eight or nine years previously. 

172 Q. You think it was an indebtedness incurred by your 
brother when the firm of Hall and Hume was dissolved ? 

A. Yes, I think so. ! 

Q. In 1877 (1874) ? 
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A. I don’t remember the date when the dissolution took place—at 
least that far back. 

Q. Do you know of other persons to whom he owed money at that 
date—February 1, 1877—besides Mr. Bowie? 

A. I can’t just now recall to mind. My brother did not give me 
his confidence at all in his business affairs, not to the extent I had 
always with him. I knew very little about his private matters out- 
side of our partnership matters. 

Q. Your brother was always quite an extravagant liver, a very 
generous and open-handed man, and entertained a good deal ? 

A. Yes; he entertained considerable and spent a great deal of 
money. I can’t imagine where the money went to. He had been 
in the habit of doing that same thing for fifteen or twenty years 

prior to that. I don’t know that it would be fair to say that 
173 hewas extravagant. It has been a mystery to me to know 
where the money that passed through his hands went to. 

Q. Do you know how much passed through his hands? 

A. I know a great deal did. 

Q. How many hundreds or thousands of dollars? 


Col. Torren: If you do not know of your personal knowledge do 
not state. 


A. I do not know of my personal knowledge. 

Q. Recurring to the time when you bought your brother out, a 
day prior to his death, you say the $15,000 of notes—all of them— 
were turned over to Mr. Bowie? 

A. Yes, sir. 

Q. What became of the difference between the $15,000 and the 
total amount paid for his interest ? 

A. Our accounts were first equalized so each would draw his pro- 
portion of the firm’s profits. The equalizing of the accounts, I think, 
would leave a balance due to Thomas L. Hume of about $2,200 if 

that agreement had been carried out. 
174 Q. I don’t understand you. You mean that if Thomas L. 
Hume had not drawn more than he ought to have drawn he 
would have had $2,200 to his credit account? 

A. Yes. 

Q. What in fact did he get? 

A. He got $21,000. I offered to sell out my interest for $15,000, 
or to give him $20,000 for his interest. He wanted $25,000. He 
afterwards compromised for $21,000. I gave him $1,000 cash at 
that time. 

Q. He only got $1,000 cash out of the consideration for the sale? 

A. Yes. 

Q. And the other was applied on his indebtedness to the firm? 

A. Yes. 

Q. He had no more interest in the firm? 

A. No, sir. 

Q. Do you know what his general assets in reality and personalty 
were at that time? 

A. I have no idea; not near so much as I thought they were. 
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Q. Did you know that his real estate was heavily encum- 
bered ? 
175 A. I am satisfied it was. I don’t know of my personal 
knowledge. 
Q. Do you know whether it was sold for less than the amounts 
secured upon it? 
A. So I was told. 


Col. Torren: Don’t state what you don’t know. 


Q. Do you know of your personal knowledge whether he had cash 
except the $1,000 you paid him? 
A. I do not know. 
Q. Do you know whether or not he had any good debts due him, 
promissory notes, &c? 
A. Not that I am aware of, 
Q. Any stocks or bonds which he owned individually ? 
A. I don’t know of any. 
Q. The farm upon which he lived, known by the name of 
“'Tunlaw,” was not his property, I believe? 
A. I believe not. 
Q. This farm, called “ Tunlaw,” was the property of his father-in- 
law, A. H. Pickrell? | 
A. I was so informed. 
Q. When did your brother first go to live at “ Tunlaw,” if vou 
know ? 
A. No, sir; I do not know. 
176 Q. Did he keep up a house in town? 
A. Yes; on E street. 
Q. Up to what period did he keep that house on E street ? 
A. Until about three years before he died. 
Q. The house to which you refer is on E street, No. 607—quite a 
large house? 
A. Yes, sir; stands next to an alley, on the north side. 
Q. That has been subsequently sold and did not pay the indebted- 
ness on it? 
A. That I don’t know. 
Q. Of how many persons did your brother’s family consist ? 
A. I think he had seven children at the time of his death. 
Q. When did Mr. A. H. Pickrell die? 
A. I don’t remember. 
Q. Do you know whether or not Mrs. Pickrell, his mother-in-law, 
resided with him after the death of Mr. Pickrell ? 
A. Yes. 
Q. And their family ? 
A. I think they did. 
Q. Know for how long ? 
177 A. I don’t know. 
Q. They all constituted one family ? 
A. All one family. 
Q. None of your sisters lived with them ? 
A. No, sir. 
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Q. The administrators of your brother’s estate have sold the Jersey 
stock and the Alderney stock and the Berkshire stock and other 
fancy stock on this farm called “‘Tunlaw.” Do you know to whom 
they belonged or if they have been claimed by any persons and 
who? 

Col. Torren (to the witness): If you don’t know say so. 


A. I do not know. 

Q. Know what some of these articles cost? 

A. I don’t know of my personal knowledge, only hearsay. 

Q. You have been sued on about $15,000 worth of paper upon 
which you are claimed to be endorser? 

A. Yes, sir. 

Q. And you dispute your liability upon those endorsements ? 

A. Yes. That does not cover all the paper out with my 
178 endorsement on it. I think a great many people will not 
bring suit. 

Q. Do you know how much paper of your brother’s is outstand- 

ing with your alleged endorsement on it? 


(Col. Torren: Objected to. Let’s have the paper.) 


A. About $50,000, at least; may possibly run up to $100,000, in- 
cluding the $15,000. 

Q. And the ground upon which you defend these suits is that you 
claim the endorsement was not made by you? 

A. Yes; in all cases where | made the.endorsement, without a 
single exception, I have made satisfactory arrangements or paid the 
debt. I have in every possible way acted generously in this matter. 
[ paid his funeral expenses out of my own pocket. 

Q. The only matters in dispute that you have paid so far are the 
two notes you paid to the Central National Bank referred to in the 
bill in this cause ? 

A. Yes, sir; I have paid outside bills. 
179 Q. The other amounts where you dispute your liability on 
other notes you think will run over $50,000 or up to $100,000 ? 

A. I think so. I don’t say that I am on all of that. 


By Mr. Epwarpbs: 


Q. I wish to call your attention to the allegations in the bill of 
complaint of the Central National Bank and the copies of the notes 
referred to, and state whether or not the two notes that you hold 
yourself, and which you state were taken up by you by payment to 
that bank, are the same as mentioned in the bill. 

A. Yes, sir. : 

Q. Lalso call your attention to the copy of a note attached to the 
bill of complaint of this bank, filed in this suit, for $1,000, dated 
October 11th, 1881, at sixty days, with seven per cent. interest until 
paid, purporting to be endorsed “ Frank Hume, William C. McIntire, 
and Hume, Cleary & Company ;” is that one of the notes you refer 
to upon which suit has been brought against you? 

A. It is. 
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180 Mr. Epwarps: Copies of these two notes, paid by the wit- 

ness, and the other on which suit has been brought are in- 
troduced in evidence and incorporated in this deposition, by consent 
of parties, with the understanding that the originals will be pro- 
duced if required at the hearing or during the progress of this case. 


Q. When were those two notes paid by you? 
A. November 11th, 1881. 


* $5,000. WasuHinoTon, D. C., M’ch 15, 1879. 

“ Sixty days after date I promise to pay to the order of A. H. Pick- 
rell five thousand 75, dollars, at the Central National Bank, with 
10% jut. until paid, value received. 

“THOMAS L. HUME. 


9 


“No. —. Due —. 


[Written across the face in red ink:] 


JAN’Y 17, 1880. 


By payment on ac. of principal by Thos. L. Hume & int. to date, 
five hundred dollars, Ap’l 20, 1880. 

Do. do. do., five hundred dollars, July 22d, 1881. 

Do. do. do., $500, Oct. 22d, 1880. 

Do. do. do., $500, Feb’y 16, 1881. 

Do. do. do., $500, July 28, 1881. 

Int. paid to date per same. 

Taken up by Frank Hume Noy. 11, 1881, by payment of $2,551.65. 


181 Endorsed: 8351. Thos. L. Hume 5,000, 87.50, 14-17 

May, 79. A. 1879, June 19th, int. to May 17th. Paid. 
Oct. 16th, int. to date, 208.23. Paid. A. H. Pickrell, Frank Hume, 
Hall & Hume, J. C. McKelden. 


We hereby severally hold ourselves responsible for the payment 
of the within note without demand, notice, or protest, 
MARY E. PICKERELL, 
THOMAS L. HUME, 
Executor & Executrix of A. H. P. 
FRANK HUME, 
HALL & HUME, 
J. C. MCKELDEN. 


$1,000. WasurinotTon, D. C., Sept. 9th, 1881. 


Sixty days after date I promise to pay to the order of Frank Hume 
one thousand dollars zg5, value received, with 7% interest, payable 
at Central Nat. Bank, until paid. 

THOMAS L. HUME. 


No—. Due 


Endorsed : 7958. T. L. Hume. 1,000, 12.25. A. 8-11 Nov., 
81. Frank Hume. 


- - 


.* 
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182 $1,000. WasHinoTon, D. C., Oct. 11, 1881. 


Sixty days after date I promise to pay to the order of Frank 
Hume one thousand dollars ;y5, value received, with seven percent. 


int. until paid. 
THOMAS L. HUME. 
N.—. Due —. 


[Endorsed:] 8277. Thos. L. Hume. 1,000, 12.25. 10-13 Dec., 
81. Frank Hume, Wm. C. McIntire, Hume, Cleary & Co. 


UNITED STATES OF AMERICA, To wit - 
District of Columbia, — 


Be it known that on the thirteenth day of December, in the year 
eighteen hundred and eighty-one, I, Albert B. Ruff, notary public, 
residing in the said District, duly commissioned and sworn, at the 
request of the Central National Bank of Washington city, presented 

the original note of Thomas L. Hume, hereto attached, at 
183 Hume,Cleary & Co.’s and demanded payment thereof, where- 

unto I was answered, “No money here to pay it.” There- 
fore, I, the said notary, at the request aforesaid, have protested, and 
by these presents do solemnly protest, against the drawer and en- 
dorsers of the said note and all others whom it may or doth concern 
for all costs, exchange, charges, damages, and interests suffered and 


to be suffered for want of payment thereof; and on the — business 
day I — written notice of protest to each endorser, viz: 
Notice to— Directed to— 

Do. Do. 

Do. Do. 

Do. Do. 

Do Do. 

Do Do. 

Do Do. 


In testimony whereof I have hereunto set my hand and affixed 
my notarial seal of office the day and year aforesaid. 
ALBERT B. RUFF, 
Notary Public. 


196 046 Feetesiee cnccnsiionn $1 75 
i aiiiischisinciitatbiiabinbiinciels 30 . 
FUNG ence wmsinn dieu 
$2 05 


Recorded Book D, page 154. 
The originais of said three notes are marked on the back for 


identification, respectively, Exhibits F. H. Nos. 1, 2, & 3, Albert 
Harper, examiner. 
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185 Cross-examination by Col. Torren: 

Q. Is this your signature on the back of this $5,000 note, marked 
Exhibit F. H. No. 1? 

A. No, sir. 

Q. Is this your signature on the $1,000 note, marked Exhibit F. 
H. No. 2? 

A. No, sir. 

Q. You paid them both ? 

A. I did; if I bad the money I would have paid the whole thing. 

Q. Is there anything due to the Central National Bank on account 
of either of these notes? 

A. No, sir; not one cent. 

Q. They were delivered to you and are now in your possession ? 

A. Yes, sir. 

Q. You have instituted proceeding to recover on them in an 
equity suit of William Bowie against the estate of Thomas L. Hume 
and Mrs. Pickrell on the $5,000 note? 

A. I think that is so. 

Q. You paid the balance due on the $5,000 note by taking 
186 ~—up the $2,500 note held by the Central National Bank ? 
A. Yes, sir. 

Q. You state that your signature was on the Bowie note, dated 
February 1, 1877, for $24,700? 

A. It was. 

Q. That you put it on in Mr. Lutz’s or Mr. Johnston’s saddlery 
store on the avenue? 

A. Yes. 

Q. And you also state that you had either paid these outstanding 
notes that your genuine signature was upon or that you had made 
satisfactory arrangements to pay them; what arrangements did you 
make with Bowie about his note of February 1, 1877? 

A. I hold myself responsible for that note. 

Q. In what way? 

A. If he does not succeed in getting anything out of the estate, of 
course, I have to pay it. 

Q. If he does succeed ? 

A. Then I won’t have to pay it. 

Q. Is that the arrangement between you and Mr. Bowie? 
187 A. I put that matter in the hands of my counsel, Mr. 
Hines, for eny arrangement that may be made by him. 
Q. Then you don’t know of any arrangement ? 
A. Mr. Hine is poste.. about it. 
. Are you? 

A. I think if the note is paid by Pickrell’s estate I won’t have 
to pay it; I suppose it is satisfactory to the Hume estate to have 
the matter paid by the Pickreil’s estate. 

Q. How would it be to the interest of Mr. Pickrell ? 

A. I don’t pretend to go into that? 
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Redirect by Mr. Epwarps: 


Q. You have stated that the $5,000 note which has been produced 
9 by you and on which an endorsement of $2,500 appears to — been 

made as a credit was taken up by the payment of another note for 
$2,500 ? 

A. Yes, sir. 

Q. Explain that transaction more fully. 
188 A. When I went to the bank they held this note for $5,000 
as collateral security for the $2,500 note. 
Q. By taking up the $2,500 note you took up the collateral ? 
A. Yes, sir. 


Recross by Mr. Torren : 


. Who paid the other $2,500 on that $5,000 note ? 
A. I don’t know ? 
@. You didn’t. 
A. No, sir; I did not. 
FRANK HUME. 


Adjourned until to-morrow at one -c’k p. in. 
Further adjourned until Thursday, March 8, ’83, 1 -c’k p. m. 
ALBERT HARPER, Examiner. 


-~ Subscribed and sworn to before me this 12th day of June, A. D. 


1883. 
ALBERT HARPER, Examiner. 


189 Tuurspay, March 8th, 1883—1 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for complainants, 
causes Nos. 8011, 8012, and 8013; James 8S. Edwards, Esq., solicitor 
for complainant in No. 7906; Messrs. Gordon & Totten, solicitors 
for Annie G. Hume and the children of Annie G. Hume and 
Thomas L. Hume, Mr. Totten appearing also as solicitor for Con- 
necticut Mutual Life Insurance Company; also the examiner and 
Charles 8. Bradley, who says that the notes which he is required to 
produce bv the subpana duces tecum served upon him are in the 
possession of Mr. Elliot, attorney for the Bank of the Republic, who 
is now absent from the city, and hence he is unable to testify to-day. 
(See page 241.) 


Adjourned until Monday, March 12, ’83—2 -c’k p. m. 


190 Monpay, March 12, 1883—2 -c’k p. m. 
Met pursuant to adjournment. 

Present: R. Ross Perry, Esq., of solicitors for complainants in 
causes Nos. 8011, 1012, and 8013; James Edwards, Esq., of solicitors 
for complainant in No. 7906; Messrs. Gordon & Totten, solicitors 
for Annie G. Hume and the children of Annie G. Hume and Thomas 
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L. Hume, Mr. Totten appearing-also as solicitor for Connecticut 
Mutual Life Insurance Company, also the examiner, and— 


ALBERT B. Rurr, who, being produced as a witness of lawful age 
on behalf of the complainants in the above-entitled causes, consoll- 
dated, and being first duly sworn, deposes and says: 


Direct examination by Mr. Epwarps: 


Q. You are the assistant cashier and one of the tellers of the Cen- 
tral National Bank of Washington, D. C., one of the complainants 
in these suits? 
191 A. I am. 
Q. What position, if any, did you occupy in the Metropolis 
Savings Bank of the District of Columbia, the predecessor of the 
Central National Bank of Washington, D. C., one of the complain- 
ants in these suits ? 

A. Teller and book-keeper. 

Q. Look at the note I now hand you, paid November 15th, 1879, 
originally for $5,000, referred to in the deposition of Frank Hume 
in these causes and marked for identification Exhibit F. H. No. 1, 
and state whether either the Metropolis Savings Bank or the Central 
National Bank ever held that note. 

A. Yes, sir. 

Q. Is that the first inception of the indebtedness of Thomas L. 
Hume to the Metropolis Savings Bank ? 

A. No, sir. 

Q. Please state the origin of that note—when it was first dis- 
counted by the bank and what became — it. 

A. January 17, 1876, for six months, it was first discounted. 
192 It was renewed from time to time, as this schedule which I 
now hold in my hand shows. 

Q. You have referred to this schedule. Please state whether that 
is a correct transcript of the books of the bank in relation to this 
$5,000 note. 

A. It is. 

Q. What consideration, if any, did the Metropolis Savings Bank 
of the District of Columbia give for that note ? 

A. Money. 

Q. How much ? 

A. $5,000. 

Q. Its face? 

A. Yes, sir. 


Mr. Epwarps: Said transcript or schedule is herewith filed and 
marked “ Exhibit A. B. R. No. 1,” and is as follows: 
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194 Q. What is the date of the next note referred to in the bill 
of complaint in cause No. 7906 which was taken up or paid 
after Thomas L. Hume’s death ? 

A. August 21, 1881, was the date of it, for $2,400 at three months. 

Q. I wish you to give the history of that note when first dis- 
counted by the bank, and if curtailed from time to time, state in 
what manner, and what ultimately became of it. 

A. It was discounted May 25th, 1877, for $3,500, for which he re- 
ceived money. He received the full face, $3,500,in money. This 
note was curtailed from time to time until August 24, 1881,as shown 
by this second schedule, which I hold in my hand. The date of 
payment of the note last given is February 4, ’82. 

Q. What was the amount of that note at that time, and how was it 

aid ? 

: A. $2,400; by sale of collateral, 35 shares of the Second Na- 

195 _ tional Bank stock, sold by Mr. Perry, he retaining the balance 
after paying $2,400, with interest to date. 

Q. Is this second schedule concerning this $2,400 note, which was 
originally $3,500, taken from the books of the bank by you, correct? 

A. Yes, sir. 


Mr. Epwarps: Said schedule or transcript is herewith filed in evi- 
dence and marked Exhibit A. B. R. No. 2, and is as follows: 
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197 Q. What other notes, if any, did the complainant, The Cen- 

tral National Bank, hold of Thomas L. Hume at the time of 
his death? Describe them and give their original inception and 
history. 


Wirness: When did he die? 

CounseL: He died October 21, 1881. | 

A. The bank held two notes of $1,000 each, one dated September 
9, 1881, and the other dated Oct. 11, 1881. 

Q. Have you made a transcript from the books of the history of 
those two notes ? 
» Yea, sir. 
And — is in the schedule which you hold in your hand? 
. ¥OB, Sr. 
. That schedule made by you? 


. Yes, sir. 
. Have either of those notes been paid? 
. One has, on November 11, 1881. 


Mr. Epwakrps: Said schedule is filed herewith in evidence, 
marked “ Exhibit A. B. R. No. 3,” and is as follows: 
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199 Q. By whom ? 
A. Fr.nk Hume. 

Q. Has the other one been paid? 

A. No, sir. 

Q. Look at the note for $1,000,which I now hand you, referred to 
in the deposition of Frank Hume and marked for identification Ex- 
hibit F. H. No. —, and state if that is one of the notes mentioned 
in the last schedule that you have filed, said note being dated Sep- 


tember 9, 1881. 
A. Yes; it is the one paid by Frank Hume November 11, 1881, 


as I have stated. 

Q. I now hand you a note for $1,000, dated October 11,1881, also 
referred to in the deposition of Frank Hume, and marked for identi- 
fication Exhibit F. H. No.3. Is that the other $1,000 note referred 
to in this last schedule you have filed ? 

A. Yes, sir. 

Q. Does the bank, to your knowledge, hold any other paper of 
Thomas L. Hume at this time than this $1,000 note? 

A. No, sir. 
200 Q. By whom were the other notes referred to in the bill of 
complaint and mentioned in the schedules paid, excepting 
the one that was paid by the sale of stock ? 

A. The $2,500 note was paid by Frank Hume November 11, 1881. 
Those were paid and taken up by Frank Hume, excepting the one 
for $2,400, which was paid by sale of the stock, as I have stated. 

Q. What consideration did the Central National Bank, the com- 
plainant in this case, give for these two $1,000 notes ? 

A. $1,000 each ; for the two notes $2,000 in money, May 5, 1881. 

Q. Are you acquainted with the handwriting of Thomas L. 
Hume? 


A. Yes, sir. 
Q. Please examine the signature of Thomas L. Hume to all these 


notes and state whether they are in his handwriting. 
A. They are. , 
Q. The schedule concerning the $5,000 note (Exhibit A. B. R. No. 1) 
indicates a renewal from time to time. Please state what 
201 other history, if any, was connected with that $5,000 note 
concerning the renewal. 

A. October 16, 1879, when it became due, we kept the $5,000 as 
collateral for a note, made by Thomas L. Hume and endorsed by 
Frank Hume, for $2,500. 

Q. And they were both taken up by Frank Hume on the payment 
of $2,500 and interest, which was the amount the bank claimed ? 

A. Yes, sir. 


Cross-examination by Col. Torren : 


Q. What date? 

A. November 11, 1881. 

Q. Those papers which you have filed here as Exhibit A. B. R. Nos. 
1, 2, & 3, which you say were made out from the books, are trans- 
cripts from the books of the bank ? 
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A. Yes, sir. 
Q. Are they accurate and correct? 
A. Yes. 
Q. = they show all the entries out of which these notes grew ? 
A. Yes. 
Q. The $1,000 and $5,000 notes ? 
202 A. Yes. 


Q. What entries have you there relating to the $5,000 note 
which was given? Are they all there? 

A. Yes; when renewed and amount paid. 

Q. All the entries are there about all the notes? 

A. Yes, sir. 

Q. I now show you the note for $5,000, dated March 15, 1879, 
signed Thomas L. Hume, payable to the order of A. H. Pickrell, 
sixty days, marked for identification F. H. No. 1. I wish you would 
look at that and tell in whose handwriting it is; it is a printed 
blank, is it not? 

A. Yes, sir. 

Q. In whose handwriting is it filled up? 

A. Thomas L. Hume’s. 

Q. Now, turn it over. In whose handwriting is the name of A, 
H. Pickrell ? 

A. I don’t know his signature. 

Q. Do you know Frank Hume’s signature? 

A. I thought I did. 

Q. What do you think about it now? 
203 A. I don’t think I know it now as well as I did. 
Q. Why? 

A. I don’t know why. 

Q. Is that his signature on the back of that note—the endorsement 
of his name that follows A. H. Pickrell’s? 

A. I should have taken it to be. 

Q. What do you say about it; is it his signature or not? 


Witness: Is it necessary for me to say? 
Col. Torren: Yes; I think it is. 
Mr. Epwarps: We have no objection to your saying. 


A. I don’t think I have any reason to answer here whether that 
is his signature or not. We took it as his signature, as appears 
endorsed on that note. 

Q. Is it his signature or not? ' 


Mr. Epwarps: Question objected to because there are suits pend- 
ing in the supreme court of the District of Columbia in which the 
genuineness of Frank Hume’s signature is involved, and also 
204 objected to because not responsive to the examination-in- 
chief. 
A. I cannot tell you. The other one I saw him write. : 
Q. Do you say that you know the other one to be his genuine 
signature because you saw him write it? 
A. Yes; the other one, where he waives protest May 17, 1879. 
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Q. Is his other signature above, just under Pickrell’s, genuine or 
not? 

Witness: If you don’t care I would not care to answer that. 

Col. Totren: I do care. | 

Mr. Epwarps: Objected to. State your belief. 


A. I won’t answer that. Will that suit you just as well? 


Col. Totten: Yes. 
Mr. Epwarps: We have no objection. 
Witness: He wants me to know. I don’t know and won’t 


answer. 
Q. What do you think about it—is it genuine or not? 


Mr. Epwarps: Same objection. 
Mr. Peary: Do you profess to be an expert in handwriting ? 


Witness: No, sir. 


205 Q. You are an expert in handwriting by being a clerk in 
the bank for how many years? 

A. About seventeen years. 

Q. You are an expert as to the signatures of persons who have 
done business with your bank ? 

A. Yes, sir. 

Q. Whatdo you think about that—is it his signature? 

Mr. Perry: The solicitors for complainants in causes Nos. 8011, 
8012 & 8013 object to the question for the reason that the matter 
embraced by the question is irrelevant to the subject-matter of the 
examination. 

A. He says it is not. 

Q. What do vou think about it? 


Mr. Epwarps: Same objection. 


A. It does not look much like it. 
Q. Is it his genuine signature ? 


(Col. Torren: When I come to close, Mr. Ruff, you can stop.) 


A. I don’t care to answer that. 
@. You decline to answer ? 
A. Yes, sir. 
Q. Will you look at the note for $1,000, dated September 
206 9th, 1881, being marked for identification F. H. No. 2? I 
want to know from you, if you know when Frank Hume 
first repudiated his endorsement on that note. 
Mr. Epwarps: Same objection. 
A. I can’t give the date; shortly after Thomas L. Hume’s death. 
Q. You made those transcripts (Exhibits A. B. R. Nos. 1, 2, & 3) 
from the records of your bank? 


A. Yes. 
Q. And you know that they accurately give all the entries ? 


A. Yes, sir. 
ALBERT B. RUFF. 
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Subscribed and sworn to before me this 28th day of May, A. D. 
1883. 
ALBERT HARPER, Examiner. 


207 FREDERICK A. Strer, being produced as a witness, of law- 
ful age, on behalf of the complainants in said causes, consoli- 
dated, and being first duly sworn, deposes and says: 


Direct examination by Mr. Perry: 


Q. You are book-keeper at the Second National Bank of Wash- 
ington, D. C.? 

A. Yes, sir. 

Q. Does your bank hold any evidence of indebtedness against the 
estate of Thomas L. Hume? 

A. Yes, sir. 

Q. Have you those evidences of indebtedness with you; and, if 
so, will you please produce them ? 

A. I have not the notes. 

Col. Torren: I object; I want the notes here. 


By consent the further examination of this witness is postponed 


until to-morrow, at 2 -c’k p. m. 
ALBERT HARPER, Examiner. 


(See page 220.) 


208 JoHN P. FRANKLIN, being produced as a witness, of lawful 
age, on behalf of the complainant- in said causes, consolidated, 
and being first duly sworn, deposes and says: 


Direct examination by Mr. Perry: 


Q. You are a resident of the city of Washington and reside at 311 
C St. N. W.? 

A. Yes, sir. 

Q. Have you any claims against the estate of the late Thomas L. 
Hume? 

A. I have, sir. 

Q. Please state what they are. 

A. On my own account, I have a note here as follows: 


$2,700. W asurneton, D. C., July 1, 1879. 


On demand, after date, I promise to pay to the order of Jno. P. 
Franklin twenty-seven hundred dollars, at —, value received, with 


seven per cent. int., payable semi-annually. 
THOMAS L. HUME. 


HALL & HUME. 
No. —. Due —. 


AN A RN SRR 
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209 District or CotumstiA, To wit: 


OFFICE OF THE REGISTER OF WILLS, December 8, 1881. 


This day appeared John P. Franklin and made oath on the Holy 
Evangels of Almighty God that no part of the money intended to 
be secured by the annexed note hath been received or any security 
or satisfactory — given for the same. 

$2,700.00 & interest. 

Test: H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


Will pass when paid. 
By order: A. B. HAGNER, Justice. 

Test: H. J. RAMSDELL, 
Register of Wills, D. ©. 


(By consent of counsel the foregoing copy of said note is Incor- 
porated in this deposition in lieu of the original (which is marked 
for identification J. P. F. No. 1), which will be produced at the hear- 
ing of these causes, if required, or at the proper request of the de- 
fendants.) 


Q. Has anything been paid on this note? 
210 A. There has not, except the entries of interest there on the 
back which you see. 

Q. Please state if this note is for the original indebtedness or in 
renewal of prior one? 

A. This note is in renewal of, I think, two previous ones. In 
looking at the books I find a credit of interest on $2,000, I think, 
running back to April 6th, 1875. There is a credit of thirteen 
months’ interest previous to April 6th, 1875. 

Q. And the vot ma of the note? 

A. The balance of the note was precedent to that, I am almost 
sure. 

Q. Have you any other claim against Mr. Hume’s estate in your 
individual capacity ? 

A. I have not that I know of. 

Q. Have you any claims in any other capacity ? 

A. I have here several notes which I find among the papers of the 

late William B, Kilby, and which have come into my hands 
211 in my capacity as executor of his estate. 
Q. Please describe those notes. 
A. There are four of them, each for $1,500, as follows: 


$1,500. W asHineTon, D. C., July 14, 1879. 
Three years after date I promise to pay to the order of Frank 
Hume fifteen hundred dollars, at the office of Hume, Cleary & Co., 


value received, with six per cent. int., payable quarterly. 
THOMAS L. HUME. 


No. —. Due —. 
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Endorsed. 
Int. p’d to Oct. 14, 1879. 
: . ©* * oe hie 
_* * * eee 
«« « © July 14, 1880. 
s * *@a Kh 
« ¢ * Jan’y 14, 1881. 
= ©* © Gay 14, oe: 
FRANK HUME. 
WM. B. KIBBEY. 
212 $1,500. Wasutneorton, D. C., July 14, 1879. 


Four years after date I promise to pay to the order of 
Frank Hume fifteen hundred dollars, at the office of Hume, Cleary 
& Co., value received, with six per cent. int., ~ peesy quarterly. 


THOMAS L. HUME. 


No.—. Due . 
Endorsed. 
Int. p’d to Oct. 14, 1879. 
« —« « Jan’y 14, 1880. 
« ©« © April 14, 3600. 
: « «© © July 14, 1500. 
ye so © * @i ae 
“ © “ Jan'y 14, 3068. 
« «July 14, 1881. 
FRANK HUME, 
WM. B. KIBBEY. 
$1,500. WasuHinaton, D. C., July 14, 1879. 


Five years after date I promise to pay to the order of Frank 
Hume fifteen hundred dollars, at the office of Hume, Cleary & Co., 
value received, with six per cent. int., payable quarterly. 


THOMAS L. HUME. 


No. —. Due ’ 
213 Endorsed. 


In’t p’d to Oct. 14, 1879. 

. “ Jan’y 14, 1880. 

“« © April 14, 1880. 

« July 14, 1880. 

« ©“ Oct. 14, 1850. 

7 “ Jan’y 14, 1881. 

« April 14, 1881. 

« © July 14, 1881. 
FRANK HUME. 
WM. B. KIBBEY. 
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$1,500. Wasuineaton, D. C., July 14, 1879. 


Six years after date I promise to pay to the order of Frank Hume 
fifteen hundred dollars, at the office of Hume, Cleary & Co., value 
received, with six per cent. int., payable quarterly. 
THOMAS L. HUME. 


No. —. Due —. 


Endorsed. 


to Oct. 14, 1879. 

‘ ~Jan’y 14, 1880. 

. “ — April 14, 1880. 

, “ July 14, 1880. 

, “ Oct. 14, 1880. 

9 “ Jan’y 14, 1881. 

| “ “ April 14, 1881. 

eal a “ July 14, 1881. 

& FRANK HUME. 
| WM. B. KIBBEY. 


Int. p’d 


214 There is yet another note as follows: 
$2,000. 14.66 int. WasuHineotTon, D. C., Oct. 15, 1881. 
‘ Thirty days after date I promise to pay to Frank Hume or order : 
a two thousand dollars, for value received, payable at the Bank of , 


Washington, with interest at the rate of eight per cent. per annum 
until paid. 
| THOMAS L. HUME. 
Due 14-17 Nov. 
Residence or place of business, 


Endorsed: 99174. Thos. L. Hume. 2,014.66. Not good. Frank 
Hume, Hume, Cleary & Co., Wm. B. Kibbey. 


Unirep Srares or AMERICA, | 7 |. 
District of Columbia, : 


Be it known that on the 17th day of November, in the year eight- 
een hundred and eighty-one, I, Thomas J. Myers, notary 

215 __— public, residing in the said District, duly commissioned and 
sworn, at the request of the National Bank of the Republic 

of Washington, presented at the Bank of Washington the original 
note hereto attached and demanded payment of the sum of money 
in the said note specified, whereunto I was answered by the book- 
keeper, “It is not good.” Therefore I, the said notary, at the request 
aforesaid, have protested, and by these presents do solemnly protest, 
against the drawer and endorsers of the said note and all others 
whom it may or doth concern for all costs, exchange, re-exchange, 
charges, damages, and interest suffered and to be suffered for want 
of pay ment thereof. 
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In testimony whereof I have hereunto set my hand and affixed 
my notarial seal on the day and year aforesaid. 
[SEAL. | THOS. J. MYERS, 
Notary Public. 


eee $1 75 
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Recorded Book 8, page 29. 


216 Q. Do you know anything of the origin of the indebted- 
ness for which these notes held by the Kibbey estate were 
given ? 
A. Ido not. [sought this morning to find out, but his widow 
knows nothing about it,and his books show nothing. 
Q. Are these the signatures of Thomas L. Hume to these notes ? 
A. So far as I can recognize it these are his signatures un- 


-doubtedly. I he ve seen his signature a great many times. I have 


seen him write twice. I should say those were his signatures. 

Q. Is the $2,000 note to which you refer endorsed ? 

A. Yes; by Frank Hume and Hume, Cleary & Co. That is the 
only one endorsed by the firm. ‘The other four are endorsed by 
Frank Hume. Mine is without endorsement at all. There is yet 

one other note leftin my hands by William B. Kibbey, Junior, 
217. ~+grandson of Mr. Kibbey, to present Messrs. Fendall & Perry, 
administrators, and is as follows: 


$300. W asHineoTon, D. C., Sept. 17, 1881. 

Sixty days after date I promise to pay to William B. Kibbey or 
order three hundred dollars, for value received, payable at the 2d 
Nat. Bank of Washington, with interest at the rate of — per cent. 
per annum until paid. 


THOMAS L. HUME. 


Residence or place of business, 
13 

31 

Due 16-19 Nov. 

Endorsed: 98416. Thos. L. Hume. 300. 16-19 Nov. Dead. 


I assign the within note to Wm. B. Kibbey, Junior. 
WM. B. KIBBEY. 
District OF CoLuMBIA, To wit: 


OFFICE OF THE REGISTER OF Wits, Dec. 2d, 1881. 
This day appeared William B. Kibbey,Jr., and made oath on the 
Holy Evangels of Almighty — that the annexed account as stated 
is just and true, and that he has not received any part of the 
218 money stated to be due or any security or satisfaction for the 
same. 
Test: H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 
$300.00 «& int. 
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Will pass when paid. 
By order— A. B. HAGNER, Justice. 

Test: H. J. RAMSDELL, 
Register of Wills, D. C. 


Q. So far as you know all these notes about which you have testi- 
fied remain unpaid? 

A. They do undoubtedly. I have heard the old gentleman speak 
on the subject. 


(By consent of counsel the foregoing copies of said notes are in- 
corporated in this deposition in lieu of the originals (which are 
marked for identification J. P. F. Nos. 2, 3, 4.5, 6, and 7), which 
will be produced at the hearing of these causes if required or at the 
proper request of the defendants.) 


Cross-examination by Col. Torren: 


—. Do you know Frank Hume’s signature? 

A. Ido not. I never saw it except on these notes. 

(). Never saw him write? 

3 A. I never did. 

219 Q. Are uny of those notes which you hold as executor or 
administrator of Mr. Kibbey’s estate subsisting or have they 
been all paid? 

A. I think they are subsisting or existing. I am not aware that 
they have been paid. I can only speak positively with reference to 
the individual one of mine; that I can say very positively bas not 
been paid, 

Q. Did Mr. Kibbey have a book-keeper during that time? 

A. No, sir; not to my knowledge. 

Q. And you find in the papers of the estate no book of account? 

A. I do not. 

Q. Have you any means of ascertaining how this money was ad- 
. vanced to Mr. Hume? 

A. I have none. 

(. You don’t know what it is for? 

A. No, sir. 

Q. All you know about is that you found these notes among the 
assetis of Mr. Kibbey’s estate ? 

A. That is all, sir. 


JOHN P. FRANKLIN. 


Subscribed and sworn to before me this 15th day of June, A. D. 


1883. 
ALBERT HARPER, Examiner. 


Adjourned until to-morrow, at 2 -c’k p. m. 
ALBERT HARPER, Examiner. 
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220 Marcu 13, 1883, Tuesday—2 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry and Fendall, solicitors for Messrs. Perry 
and Fendall, complainants in Nos. 8011, 8012, 8013; James S. Ed- 
wards, solicitor for Central National Bank, complainant in 7906, and 
Messrs. Totten and Gordon, solicitors for Mrs. Annie G. Hume and 
her children; also the examiner and— 


FREDERICK A. STIER recalled. 

Direct examination resumed by Mr. Perry: 

Q. Have you the notes to which you referred yesterday ? 

A. Yes, sir. 

Q. They are the two notes which your bank (Second National 
Bank of Washington, D. C.) holds against the estate of Thomes L. 
Hume? 

A. Yes, sir. 

Q. Will you please produce them ? 

A. I herewith produce them. 

By corfsent of counsel said notes are copied, and herewith 

221 incorporated in this deposition, from the originals (which are 

marked for identification F. A. S. Nos. 1 and 2), which will 

be produced at the hearing of these causes if required or at the 
proper request of the defendants. 


Exursit F. A. S. No. 1. 
$8 80 
1,200 


1,208 80 
W asHINGTON, D. C., Sept. 27th, 1881. 
Thirty days after date [ promise to pay to the order of Frank 
Hume twelve hundred dollars, value received, with 8 per cent. int. 


until paid, payable at 2nd Nat. Bank. 
THOMAS L. HUME. 


No. —. Due 
indorsed: Frank Hume, Hume, Cleary & Co. 
Exurpit F. A. 8. No. 2. 


$44 80 
3,200 


3,244 80 
W asHinetTon, D. C., Oct. 12th, 1881. 
Sixty days after date | promise to pay to Frank Hume or order 
thirty-two hundred dollars, for value received, payable at the 2nd 
Nat. Bank of Washington, with interest at the rate of eight per cent. 


per annum until paid. 
THOMAS L. HUME. 
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Residence or place of business, 


Due 
Endorsed: Frank Hume, Hume, Cleary & Co. 
222 Q. Have you prepared an abstract from the books of your 


bank which shows the history of these notes? 

A. I have (producing abstract). 

Q. Was that made by yourself? 

A. It was. 

Q. And is it a correct transcript from the books of your bank ? 

A. Yes, sir. 

Q. Dves that schedule show any other notes than those which 
have been filed here as held by your bank ? 

A. It does not. 

Q. Does it show any taken up by Mr. Cochran ? 

A. Yes, sir. 

Q. Then you were mistaken in the answer you gave a moment 
ago? 

A. Yes; I did not understand you fully. 

Q. What other notes does it show than those which you have filed 
and which your bank now holds? 

A. None other. 


Said transcript (marked F. A. 8. No. 3) is as follows: 
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224 Q. You don’t understand my question again. What other 
notes dues this schedule show than the two copies of which 
you have herewith filed and incorporated in this your deposition ? 

A. Shows all the notes that those are the balances of since the first 
loan was made. 

Q. Please state the origin of the note dated September 27, 1881, 
for $1,200; give the date of the origin of that note and the transac- 
tion out of which it grew. 

A. August 11, 1880, $3,000 note, borrowed for five days. 

Q. Then this schedule goes on and shows the history of that note 
down to its termination in this present note for $1,200? 

A. Yes. 

Q. When does the note for $3,200, dated October 12,1881, appear 
to have originated, from that schedule? 

A. It is a consolidation of three notes: the first, Kebruary 19, 
1880, for $2,000; April 29, 1880, for $1,500, and May 19, 1880, for 

$2,500. 
225 Q. This schedule shows the different changes and consoli- 
dation and payment with respect to those notes until they cul- 
minate in this last note for $3,200, copy of which you have filed 
here and is incorporated in this your deposition ? 

A. Yes, sir. 

Q. Did your bank hold at the time of Mr. Hume’s death other 
notes which were subsequently taken up by Mr. George W. Cochran ? 

A. It did. 

(. What was the amount? 

A. One note for $3,000. 

Q. How far back did that go? 

A. May 4, 1881, the first loan was made for $3,000, and that note 
was renewed 5th of August, 1881, for same amount, $3,000, for 
ninety days, and paid by George W. Cochran. 

Q. Subsequent to Mr. Hume’s death and after maturity ? 

A. Yes, sir. 

Q. That is the only other one ? 

A. Yes, sir. 

Q. Your bank, then, at the time of Mr. Hume’s death held 
226 no other claims against his estate save those you have 
testified to? 

A. No. 

Q. Do you know Mr. Nathaniel B. Fugitt? 

A. Yes, sir. 

Q. Did your bank at any time hold claims against him which 
were subsequently paid by Thomas L. Hume? 

A. I know that Mr. Hume was endorser for Fugitt, and it is my 
impression (I can find out by my books) that he took up a balance 
of two notes that were made by Mr. Fugitt. 

®. Which amounted to about how much? 

A. I think one was for $6,000 and the other for $3,500. 

Q. Making $9,500 ? 

A. Yes; I speak without being certain. 

Q. Do you recollect the date of Mr. Fugitt’s failure ? 

A. I do not, nor the year. 
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Cross-examination by Col. Torren : 


227 = Q. Is this schedule in your handwriting ? 
A. It is; I tuok it off of the books last night. 

Q. And it is an accurate transcript of the entries on the books of 
the Second National Bank touching the transaction enumerated 
here? 

A. It is. 

Q. It is accurately correct, is it? 


A. Yes, sir. 
F. A. STIER. 


Subscribed and sworn to before me this 26th day of May, A. D. 
1883. 
ALBERT HARPER, Lzraminer. 


(See page 389.) 


228 Tuomas J. Fisner, being produced as a witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and says: 


Direct examination by Mr. FENDALL: 


My name is Thomas J. Fisher; I am a resident of Washington, 
D. C., and a real-estate dealer in said city. 

Q. Have you any claim against the estate of the late Thomas L. 
Hume? 

A. I have. 

Q. Please state what — is. 

A. I have a note for $2,000, with interest unpaid, and also an open 
account. 

Q. Have you them with you ? 

A. Yes, sir; here they are. 

Q. Has anything been paid on this note ? 

A. No, sir. 3 

Q. Was this note give- for an original indebtedness or in renewal 
of another note? 
: = For the original indebtedness—a loan of $2,000—and is as 
ollows: 


229 $2,000. WaAsHINGTON, D. C., Sept. 9, 1881. 
Sixty days after date | promise to pay to the order of Frank 
Hume two thousand dollars 755, value received, with 7 % int. until 
paid, payable at the Second National Bank. 
THOMAS L. HUME. 
No. —. Due . 


Endorsed : 42318. Thos. L. Hume. $2,024.50. 8-11 Nov., ’81. 
2d N. B. Frank Hume, Hume, Cleary & Co., Thos. J. Fisher & Co. 
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District or Cotumsta, To wit : 


OFFICE OF THE REGISTER OF WILLS. 


This day appeared Thomas J. Fisher and made oath on the 
Holy Evangels of Almighty God that no part of the money in- 
tended to be secured by the annexed note hath been received or any 
security or satisfaction given for the same. 

Test : H. J. RAMSDELL, 

Register of Wills for the District of Columbia. 


Will pass when paid. 
By order— A. B. HAGNER, Justice. 
Test : H. J. RAMSDELL, 
Register of Wills, D. C. 
230 $2,000.00 & interest at 7 p. c. 


UNITED STATES OF AMERICA, | To 
District of Columbia, j 


Be it known that on the eleventh day of November, in the year 
1881, I, Thomas J. Myers, notary public, residing in the said Dis- 
trict, duly commissioned and sworn, at the request of Messrs. Riggs 
& Co., of Washington, presented at the Second National Bank the 
original note heretofore attached and demanded payment of the 
sum of money in the said note specified, whereunto I was answered 
by the book-keeper, “ It is not good :” 

Therefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, against the drawer 
and endorsers of the said note and all others whom it may or doth 
concern for all costs, exchange, re-exchange, charges, damages, 
and interest suffered and to be suffered for want of payment 

thereof. 
231 In testimony whereof I have hereunto set my hand and 
affix- my notarial seal the day and year aforesaid. 
THOS. J. MYERS, 
Notary Public. 


wil : 


Protest, $1.75; notice, 30; postage, —. 
Recorded Book 8, p. 11. 


Q. This open account remains wholly unpaid ? 
A. Yes, sir; and is as follows: 
Wasuineton, D. C., July 15, 1882. 


Estate of Thomas L. Hume to Thomas J. Fisher & Co. (real estate 
brokers & auctioneers, 1324 F St. N. W., near Ebbitt House), 
Dr. 

1880, Oct. 15. To advertisement of sale of part lot 15, sq. 247, at 


auction : 
Merning Pett .cccacccncccccussucenes une $10 50 
BPC, DR iene ccccccecnnnsstmninntin pam meee 
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Cr. 
By 3 of bill charged to Samuel B. Paul---- -- $10 64 


$10 64 


District oF CoLtumBiA, 70 wit: 
OFFICE OF THE REGISTER OF WILLS. 
232 This day appeared Thomas J. Fisher, of T. J. F. & Co., and 
made oath that the annexed account as stated is just and 
true, and that the firm has not received any part of the money 
stated to be due or any security or satisfaction for the same. 


$10.64. 
Test : H. J. RAMSDELL, 


Register of Wills for the District of Columbia. 


Will pass when paid. 
By order— 


A. B. HAGNER, Justice. 
Test: H. J. RAMSDELL, 
Register of Wills, D. U. 


(By consent of counsel the foregoing copies of said note and said 
account are incorporated in this deposition from the originals, which 
are marked for identification Exhibit T. J. F. Nos. 1 and 2, which 
will be produced at the hearing of these causes, if required, or at the 
proper request of the defendants.) 

Q. During the years 1880 and 1881 were vou agent of any life in- 
surance company ? 

A. Yes; the Life Insurance Company of Virginia. 

Q. During the time of your agency did Mr. Hume ever pay to 

you any money on a life insurance policy on his own life? 
233 A. Yes. 
Q. Please state when, how much, and how he paid it. 

A. He paid on May 3, 1880, $230.80. I don’t remember just how 
he paid it. I presume by check. On my cash book appears a credit 
to Thomas L. Hume of that date, and that must have been paid by 
check. ‘That is the only one on his own account. 


Cross-examination by Col. Torren: 


Q. Did Mr. Hume tell you where he got the money with which 
he paid the premium on that life insurance ? 

A. No, sir. 

Q. Didn’t he say anything to you about paying that out of the 
money of Mrs. Pickrell ? 

A. No, sir. 

@. Have you any reason to believe that he did pay it out of money 
of Mrs. Pickrell ? 


Mr. Perry: Objected to as incompetent. 


A. Ido not know anything about it, except the payment 
234 was made. That is the entry on the cash book. do not 
recollect the circumstances distinctly. 
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Q. Did Mr. Hume pay you himself? 

A. I think he did. 

@. Did he come there himself? 

A. Yes, sir. 

Q. Is this note which you have shown to-day for $2,000 in suit? 

A. Yes, sir. 

Q. Against whom did you bring suit? 

A. Against—well, | suppose everybody besides Yrank Hume. 

®. Against the firm of Hume, Cleary & Co. and the estate of 
Thomas L. Hume? 

A. I don’t know about that. 

Q. Does Frank Hume deny his signature? 

A. Yes, sir; sol understand. 

Q. In whose handwriting is the body of the note? 

A. Possibly in the handwriting of Thomas L. Hume, I should say. 

Q. The note is made on a blank form for promissory notes, is it 


A. Yes, sir. 
235 Q. And filled up by whom? 
A. Thomas L. Hume. 
. Turn it over on the other side and tell mein whose handwrit- 
ing the signature of Hume, Cleary & Co. is. 
A. I should say in the handwriting of Thomas L. Hume. 
Q. Did you ever see him write? 
A. Yes, sir. 
Q. You say that-was cash loaned to Thomas L. Hume at the date 
of the note? 
A. Well, about that date. 
(. How far away from that date? 
A. Perhaps, even a week or ten days. 
Q. You actually gave him $2,000 in cash? 
A. Yes. 
Q. For Hume, Cleary & Co. or for Thomas L. Hume? 
A. He stated that he wanted it in his business, to make a payment. 
Q. That was after Hume, Cleary & Co. were in operation ? 
A. Yes; they were in existence at the time he gave me this note, 


236 Redirect by Mr. Perry: 

Q. What was the style of living of Mr. Hume for some years prior 
to his death, with respect to extravagance ? 

A. I always regarded him as a very extravagant liver—very lib- 
eral, liberal to a fault. 

Q. Was that his general reputation, so far as you know? 

A. Yes. 


Recross by Col. Torren: { 
Q. What do you know about that? 
A. I have been with him on several occasions; been with him on 
committees, and found him always liberal to a fault in his expendi- 
tures. If we went to lunch he was extravagantly so. 
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Q. Did he drive a carriage ? 

A. I don’t know personally. 

Q. Don’t you know that he did drive one-horse rickety old buggy? 
A. He used to drive by my office with one horse 

Q. (Interrupting witness.) Rough horse, rough wagon, 
237 come in from the country, and bring pigs in it? 

A. I don’t know; he never brought me any pigs; I was 
trying to sell some property for him, and he used to drive by my 
office, I noticed, in rather a shabby concern. 

Q. Where did he live? 
A. In Georgetown somewhere. 
That was in the summer months? 
Yes. 
Where did he live in the winter ? 
. In the city, I believe, on E street. 
. Were you ever at his house” 
. No, sir. 
. You speak of his being an extravagant liver. Where did you 
notice anything that led you to believe that? 
A. From being in company with him and his being liberal in his 
expenditures at lunch. 
Q. How often did you take lunch with him during the last ten 
years? 


OrOroro 


A. Not often ; four or five times we happen- to be on a beg- 
238 ging committee for some purpose, and after we got through 
the business we would take lunch together. 
Q. Tell us what you generally had for lunch ? 
A. I don’t know; I only know my impression was that he wasa 
very liberal man in his style of living, so far as came to my knowl- 


. You had the experience of four or five lunches only. 
\. That is all; I never was at his house in my life. 
Q. He was a sober man ? 
A. I never saw him under the influence of liquor. 
Q. He was an industrious man ? 
A. I think he was. 
Q 
t 


A. I really don’t know how many children he left. 
239 Q. You say you had never been to his house? 
A. No, sir. 
Q. When he was living in the country he was a guest of his father- 
in-law, Mr. Pickrell, was he not ? 
A. I don’t know. I have never been to his house. 
Q. Never there in the country ? 
A. No, sir. 
Q. All you know about his being an extravagant liver is what you 
gathered from those few lunch parties you were at? 
A. Yes, sir. 
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Q. Did you say that was his general reputation ? 

A. Yes—that is, understood he was very liberal in his style of 
living, or rather extravagant. 

Q. You know nothing about that yourself? 

A. No, sir. 


Redirect by Mr. Perry: 


Q. You do know, however, that that was his general reputation ? 
A. Yes, sir. 
240 Q. The 4th of July parties at Tunlaw you never attended ? 
A. No, sir; I was in New York, but I read of them in the 
newspapers. I never was present. 


THOS. J. FISHER. 


Adjourned until to-morrow, Wednesday, March 14, 1883, at 1 
-c’k p. m. 


Subscribed and sworn to before me this first day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 


241 WeEpDNeEsDAY, March 14, 1883—1 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for Messrs. Perry and 
Fendall, complainants ; James 8. Edwards, solicitor for Central Na- 
tional Bank, and Messrs. Totten and Gordon, solicitors for Mrs. 
Annie G. Hume and her children; also the examiner, and— 


CHARLES S. BRADLEY, who, being produced as a witness, of lawful 
age, on behalf of the complainants and being first duly sworn and 
cautioned to tell the truth, the whole truth, and nothing but the 
truth, did depose and say as follows: 


Direct examination by Mr. Perry: 


Q. You are cashier of the National Bank of the Republic, doing 
business and located in the city of Washington, District of Columbia, 
are you not? 


A. Yes, sir. 
242 Q. Does your bank hold any evidences of indebtedness 
against the estate of Thomas L. Hume? 
A. Yes, sir. 


Q. What are they ? 

A. Iam not able to state. 

Q. I believe the subpcena which was served upon you requires 
you to produce those evidences of indebtedness; have you them 
with you? 

A. I have not. 

Q. In whose possession are they ? 

A. In the hand- of the attorney for the bank. 

Q. Who is that attorney ? 
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A. Mr. R. K. Elliot. 

Q. Have you made any effort to procure them? 

A. I have not; I have been guided by your attorney’s instructions. 

Q. Did you state to the attorney to whom you refer that you had 
been subpcenaed and that in the subpcena by virtue of a duces teceum 
included therein you were directed to produce them at this session ? 

A. Yes. 

243 Q. And you, so acting under his advice, you do what? 

A. I merely state that the notes have passed out of my 
hands by instruction of our board of directors and are in Mr. Elliot’s 
hands, and [ am not able to produce them. 

Q. I understood you to say that you had received instructions of 
said attorney with respect to this suit of subpcena? 

A. My reference to him was merely to inquire what should be 
my answer. 

Q. What answer do you give for his advice. 

A. Simply that they have passed out of my hands or the hands 
of the bank by order of the board of directors and are not in my 
hands to produce. 

Q. And not under your control ? 

A. Not under my control any longer. 


Q. You have no distinct recollection as to what the amount of . 


your indebtedness is ? | 
244 A. Ido recollect somewhat near the amount of indebt- 
edness. 

Q. What, is that, about ? 

A. I don’t feel at liberty to give it. 

Q. Your bank is a national bank, is it not? 

A. Yes, sir. 

Q. You are aware that the plaintiffs in three of these causes here 
consolidated represent the personal estate of said Thomas L. Hume? 

A. Yes, sir. : 

Q. And the claim that you have you are aware is against the 
adiministrators of that estate, is it not? 

A. I cannot answer that question. 

Q. Against who- do you claim or your bank claim that indebted- 
ness; whom do you look to to pay it? 

Col. Torren: I suggest that we postpone this deposition until to- 
morrow and issue writ to Mr. Elliot and bring him here, and this 
gentleman also. 

Mr. Perry (to witness): You can answer that last question, 

can you not? Who does your bank expect to pay this 
245 debt? 


Witness hesitates. 


Mr. Perry: If you do not want to answer please say so, Mr. 
Bradley. 

A. I do not care to answer. . | 

Q. I understand you are the cashier of the National Bank of the 
Republic, in this city, which is a United States repository organized 
under the banking system of the United States, and having an- 


4 
; 


.* 
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swered heretofore in the course of this examination that your bank 
holds a claim against the estate of the late Thomas L. Hume, now 
decline to say against whom you do hoid that claim or to give any 


_ particulars whatever in regard to it; is that correct, although the 


question is asked by the personal representatives of the said Thomas 
L. Hume? 

A. The cases we have against the estate of Thomas L. Hume are 
in the hands of our attorney, and I decline to answer any question 
giving the items of those claims or anything else in regard to 

them. ad 
246 Q. Does your bank hold any collateral security for that in- 
debtedness or for any part of it? 

A. I decline to answer. 

Q. Do vou decline to answer under advice of counsel, er from your 
own volition ? 

A. From my own volition. 

Q. Have you been instructed by the officers of the bank not to 
testify in regard to the matter at all? 

A. No, sir. 

Q. You do it, then, simply of your own volition, as you have 
stated ? ’ 

A. Yes, sir. 

Q. Have you ever had the claim to which you refer approved by 
the justice of the supreme court sitting as on orphans’ court? 

A. I don’t recollect that it has been. 

Q. Has your bank ever caused it to be presented to the adminis- 
trators or either of them ? 

A. I don’t know that it has. 

Q. You are aware, are you not, that more than thirteen 
247 months have elapsed since the death of Thomas L. Hume, 
and that if assetfs had been collected you might have been 
barred from the fact of not presenting your claim from benefit of 
any assets collected up to that time; in other words, you know the 
law allows thirteen months for the administrators to file their ac- 
counts and make distribution of, the assets so far they come in their 
hands ? 

A. Yes, sir. 

Q. You have taken no steps, however, to collect this claim from 
the administrators ? 

A. I had nothing personally to do with the case. Our claims in 
that direction have all been placed in the hands of our attorney and 
he has entire control of them and they have passed out of my 
hands. 

Q. Who has the active control of the collections of your bank— 
the cashier or president, or what other o fficer? 

A. It depends upon what the item is to be collected. 
248 Q. By whom were these claims passed int@ the hands of 
your attorney ? 

A. By the board of directors. 

Q. Did you do it under their direction? Are you not the person 
who gave these notes to the attorney of the bank to collect ? 
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A. Yes; the board of directors ordered them to be handed to the 
attorney for collection. 

Q. And you handed them to him ? 

A. I don’t remember whether I did or the president of the bank ; 
either of us would be competent to do so. 

Q. Did you hand any collateral to him at the same time or any 
subsequent time connected with these notes ? 

A. I decline to answer. 

Q. You decline to answer this question also, simply of your own 
volition, without advice or counsel or instruction of the superior 
officers of the bank ? 

A. Yes. 


By Col. Torren : 


Q. You stated at the beginning of your examination that 
249 the evidences of the indebtedness of Thomas L. Hume to thie 
' Bank of the Republic were in the hands of Mr. Elliot ? 

A. Yes, sir. 

Q. Will you state what the evidences were; were they bonds or 
promissory notes or bills of exchange ; to what class did they belong? 

A. They were notes. 

Q. Promissory notes? 

A. Yes. 

@. What we call notes of hand ? 

A. Yes. 

Q. Do you know how many there were ? 

A. Yes. 

Q. How many? 

A. I must decline to answer. 

(). There were four, were there not? 

A. I decline to answer. 

Q. Has Mr. Elliot anything else connected with the business of 
your bank with the administrators of Thomas L. Hume’s estate in 
addition to those notes ? 

A. I cannot answer. 

Q. Do you decline to answer? 

A. I decline to answer. 
250 Q. You don’t say you don’t know? 
A. I just simply decline to answer. 

Q. Has the question of the indebtedness of Thomas L. Hume to 
the Bank of the Republic been a subject-matter of discussion in the 
board of directors of the National Bank of the Republic within the 
last thirteen months? 

. Yes, sir. 

. How often ? 

. I don’t know, sir. 

Do you know that it was a subject-matter of discussion ? 
Yes, sir. 

It must have been once; was it more than once? 


O>Opopr 
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A. I have no doubt it was. Every matter of indebtedness to the 
bank which is not met at maturity is brought before the board of 
directors. 

Q. You are cashier of the National Bank of the Republic? 

A. Yes, sir. 

Q. Are you not always present at the meetings of the board of 

directors ? 
251 A. Not always. 
Q. Who records the proceedings in your bank of the meet- 
ings of the board of directors? 

A. A member usually, who is designated by the loned 

Q. Any one particular member? 

A. Yes; it has been different persons at different times. 

Q. How often does the board of directors meet? 

A. Once a week. 

Q. Mr. Elliot is counsel for the Bank of the Republic ? 

A. Yes, sir. 

Q. Also a member of the board of directors? 

A. Yes, sir. 

Q. And he is usually the secretary, is he not? 

A. No, sir. 

Q. Who is? 

A. The present secretary is Mr. Wilson. 

Q. What is his front name? 


A. A. A. 
Q. How long has he been secretary for the board ? 
252 A. I think only since the first of January last. 


Q. Who was his predecessor ? 

. Perbaps I can cut your questions short by stating that up to 
the time of father’s death he was usuaily the secretary of the board 
of directors. 

Q. Mr. Charles Bradley has been dead about eighteen months? 

A. Since August, 1881. 

4 After his death who was secretary of the board usually? 

There have been two or three members of the board. I am 

oma to remember at present. 

. Has Mr. Elliot been one of them ? 

A. No, sir. 

@. Has Mr. Morrison been one? 

A. I think he has. 

Q. Who constitutes the members of the board of directors ? 

A. W. H. Morrison, W: J. Sibley, R. K. Elliot, James L. Norris,’ 
Thomas E. Waggaman, William R. Riley, E. K. Goldsborough, Dr. 

D. B. Clark. 
253 Q. In the matter of the meetings of the board of directors 
do you have a book of the minutes, resolutions, &c.? 

A. Yes. 

Q. In whose custody is that? 

A. In my custody, | suppose; nearly all the rest of the books of 
the bank are kept in the vault of the bank. 
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Q. How many books containing the record of proceedings of the 
board of directors have you covering the time since 1879? 

A. Two, I believe. 

Q. Now, you think you know, in fact, that this subject-matter of 
the indebtedness of Thomas L. Hume’s estate has been up before 
the board of directors at least once? 

A. Yes. 

Q. Do you know personally whether it has been up more than 
once? 

A. Yes; I might say that I do. 

Q. It is a matter of fact that y you have not filed your evi- 
254  dences of the indebtedness of Thomas L. Hume to your bank 
in the orphans’ eourt? 

A. I think not. 

Q., Nor presented to the administrators in any way, either through 
the court or otherwise? 

A. I think not. 

Q. Do you know why that is so? 

A. It is left entirely with our attorney, Mr. Elliot. 

Q. I ask you why the claims of your bank : gainst Hume’s estate 
were not presented to the administrators ; do om know why? 

A. I decline to answer, excepting that it has been left with our 
attorney to do with it as he thinks best. 

Q. Is there any secret about the business of your bank with 
Hume’s estate and with Hume that makes this a matter of secrecy ? 

A. I decline to answer that question. 

Q. Has Mr. Elliot anything beyond the notes? 

A. I cannot answer. 
255 Q. How much collateral securities have you got in the 
bank in support of the indebtedness of the estate of Thomas 
L. Hume to your bank? 

A. Iam unable to say. 

Q. You have some, have you not? 

A. Yes, sir. 

Q. Do you object to bringing them here? 

A. I must be guided entirely by our attorney’s instructions. 

Q. Why? 

A. Simply because the case has been left in his hands. 

(. You are cashier of your bank, ain’t you ? 

Yes. 

Q. You are usually guided by the instructions of the board of di- 
rectors, are you not? 

A. Yes, sir. 

Q. Why are you guided by the instructions of your attorney in 
this case? 

A. Because the matter has been left entirely in his hands. 

Q. Do you regard it as a matter. of secrecy after a case has 
256 been sent to your attorney touching facts about it? 
A. I do. 

Q. But this is the estate of a dead man ; does that make any dif- 

ference ? 
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Col. Torren: Never mind that; perhaps I should not have asked 
that question. 


Q. Do you know, as a matter of fact, that you have large and val- 
uable certificates of stock in your vaults and safe which have been 
put there by the officers of your bank as collateral security for the 
four promissory notes made by Tom Hume, or purporting to have 
been made by him ? 

A. I decline to answer. 

Q. And you do that by advice of counsel, or advice 5f your board 
of directors—which? 

A. I decline to answer simply because I was not prepared for any 
cross-examination and do not care to make specific answers except- 

ing under the instructions ef my own counsel. 
257 Q. Your counsel has instructed you that you are not to 
make any revelation about the business transactions of your 
bank and Thomas L. Hume? 

A. No, sir; he never so instructed me. : 

(. What did he say about it? 

A. I received no instructions from him in regard to this interview 
except simply to state that the evidences of indebtedness that the 
bank may hold against the estate of Thomas L. Hume have passed 
out of my hands, and that I am unable to produce them. 

Q. Did you ask Mr. Elliot for the notes” 

A. I did not. 

Q. You told Mr. Elliot that the administrator here had issued a 
subpcena requiring you to bring those evidences of indebtedness ? 

A. Yes. 

(. What did he tell you? 

A. Simply what I have stated. 

Q. That you should not state anything about them ? 

A. No, sir. 
258 Q. That they were in his custody ? 

A. That the evidences of the indebtedness of Thomas L. 
Hume to the bank had passed out of my hands. 

Q. Did he state anything about the collateral securities held by 
the bank for these notes ? 

A. No, sir; nothing at all. I had no instructions from him re- 
garding this subpeena. 

Q. Do the books of your bank give the history of each and all of 
these notes ? : 

A. Our books contain a record of all notes which we have had in 
the bank. 

Q. There never has been a note come into your bank where there 
was no record contained in your books of it, within your knowl- 
edge ? 

A. Not that I know. 

Q. It is the custom of the bank to enter every note upon the book 
or a memorandum of it? 

A. Yes. 
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Q. Every note held or that you have held, made by Thomas 
259 L. Hume or Hall & Hume, or any of those various names 
under which he operated, is recorded upon the books of your 

bank ? 


A. Yes. 

Q. How much trouble would it be for you to bring those books 
here, inasmuch as you cannot bring those notes ? 

A. Considerable trouble. 

Q. How many books are there—we will not go back of 1876— 
about eight years ? 

A. Two or three books. 

Q. Large size, ordinary note books—one man could bring them 
or three men could ? 
Yes. 
. Are you willing to bring those books up ? 
. No, sir. 
. Not even in obedience to a writ of subpcena ? 
. No, sir. 
. Have you any instructions on this subject from the board of 
directors of your bank ? 

A. It is our rule that the books cannot leave the bank for 
260 any purpose. | 
Q. Not even in obedience to a suit of the court? 

A. I could not under any circumstances produce the books of the 
bank unless ordered to do so by the board of directors. 

Q. Suppose the board of directors told you not to and the court 
directed you to do so? 

A. I should suppose it would be referred to our attorney. 

Q. And be governed by his advice ? 

A. Yes, sir. 


O>OrOp> 


By Mr. Perry: 


Q. You were served some days ogo with a subpawna duces tecum, 
were you not, to produce those notes or evidences of indebtedness of 
Thomas L. Hume to your bank ? 

A. Yes, sir. 

Q. You appeared here then without them, and asked to be ex- 
cused for the reason that Mr. Elliot, the attorney of the bank, had 
them, and he was absent from the city ? 

A. Yes, sir. 
261 Q. You were yesterday served with another subpana duces 
tecum with respect to the same notes, were you not ? 

A. Yes, sir. 

CHAS. 8. BRADLEY. 


Subscribed and sworn to before me this 28th day of May, A. D. 


1883 
ALBERT HARPER, Examiner. 
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EpWARD TEMPLE, being produced as a witness, of lawful age, on 
behalf of the complainants in said causes, consolidated, and being 
first duly sworn, deposes and says: 


Direct examination by Mr. Perry: 


Q. Are you one of the executors of the late Dr. William Gunton’s 
estate? 
A. Yes, sir. 
Q. Have you as such executor any claim against the estate of 
Thomas L. Hume? 
A. Yes, sir. 
Q. In what shape is it? 
A. We hold a note of Thomas L. Hume. 
Q. Have you it with you? 
262 A. No, sir. 
Q. Where is it? 
A. It is a note for $2,000, in the possession of Mr. William F. 
Mattingly. 
(Col. Torren: I object to Mr. Temple testifying any more. I noti- 
fied you gentlemen that I did not want Mr. Temple to testify to col- 
laterals without bringing them here, together with the note.) 


Q. Can you not produce it at the next examination or session ? 

A. That I don’t know. It depends upon Mr. Mattingly’s judg- 
ment; he is our attorney. 

Q. The subpana duces teceum which was served on you required 
you to bring with you the note, did it not? 

A. I did not read it. I stated that | could not be present yester- 
day and it was taken away from my office. 

Q. There is no objection that you know of to your producing it? 

A. That I would have to defer to consult Mr. Mattingly 

263 about. I don’t know that there is any objection. 


Mr. Perry: We will postpone your further examination until to- 
morrow at half past one o’clock, at which time please be present and 
bring with you the note to which you have referred. 

Col. Torren: And bring the collaterals, if there are any. 

Witness: Of course I will have to consult with Mr. Mattingly. 
I have stated all that we possess. 


By Mr. FENDALL: 


Q. Has the note to which you refer ever been passed by the or- 
phans’ court? 

A. It is included in the schedule of personal property returned. 

Q. Approved as a claim against Mr. Hume’s estate? 

A. No further than it has been returned as part of the estate of 
the late Dr. Gunton. 

Q. But you, as executer, never had it passed by the orphans’ court 
us a claim against Thomas L. Hume's estate? 

A. No, sir. 


108 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


Q. Every note held or that you have held, made by Thomas 
259 L. Hume or Hall & Hume, or any of those various names 
under which he operated, is recorded upon the books of your 

bank ? 


A. Yes. 

Q. How much trouble would it be for you to bring those books 
here, inasmuch as you cannot bring those notes ? 

A. Considerable trouble. 

Q. How many books are there—we will not go back of 1876— 
about eight years? 

A. Two or three books. 

Q. Large size, ordinary note books—one man could bring them 
or three men could ? 


A. Yes. 

Q. Are you willing to bring those books up? 

A. No, sir. 

Q. Not even in obedience to a writ of subpeena ? 

A. No, sir. 

Q. Have you any instructions on this subject from the board of 


directors of your bank ? 
A. It is our rule that the books cannot leave the bank for 
260 any purpose. 
@. Not even in obedience to a suit of the court? 
A. I could not under any circumstances produce the books of the 
bank unless ordered to do so by the board of directors. 
Q. Suppose the board of directors told you not to and the court 
directed you to do so? 
A. I should suppose it would be referred to our attorney. 
Q. And be governed by his advice ? 
A. Yes, sir. 


By Mr. Perry : 


Q. You were served some days ago with a subpena duces tecum, 
were you not, to produce those notes or evidences of indebtedness of 
Thomas L. Hume to your bank ? 

A. Yes, sir. 

Q. You appeared here then without them, and asked to be ex- 
cused for the reason that Mr. Elliot, the attorney of the bank, had 
them, and he was absent from the city ? 

A. Yes, sir. 
261 Q. You were yesterday served with another subpwna duces 
tecum with respect to the same notes, were you not ? 

A. Yes, sir. 

CHAS. S. BRADLEY. 


Subscribed and sworn to before me this 28th day of May, A. D. 


1883 
ALBERT HARPER, Examiner. 
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EpwakpD TempPLe, being produced as a witness, of lawful age, on 
behalf of the complainants in said causes, consolidated, and being 
first duly sworn, deposes and says: 


Direct examination by Mr. Perry: 


Q. Are you one of the executors of the late Dr. William Gunton’s 
estate ? 
A. Yes, sir. 
Q. Have you as such executor any claim against the estate of 
Thomas L. Hume? 
A. Yes, sir. 
Q. In what shape is it? 
A. We hold a note of Thomas L. Hume. 
Q. Have you it with you? 
262 A. No, sir. 
Q. Where is it? 
A. It is a note for $2,000, in the possession of Mr. William F. 
Mattingly. 
(Col. Torren: I object to Mr. Temple testifying any more. I noti- 
fied you gentlemen that I did not want Mr. Temple to testify to col- 
laterals without bringing them here, together with the note.) 


Q. Can you not produce it at the next examination or session ? 

A. That I don’t know. It depends upon Mr. Mattingly’s judg- 
ment; he is our attorney. 

Q. The subpana duces teceum which was served on you required 
you to bring with you the note, did it not? 

A. I did not read it. I stated that I could not be present vester- 
day and it was taken away from my office. 

Q. There is no objection that you know of to your producing it? 

A. That I would have to defer to consult Mr. Mattingly 

263 about. I don’t know that there is any objection. 


Mr. Perry: We will postpone your further examination until to- 
morrow at half past one o’clock, at which time please be present and 
bring with you the note to which you have referred. 

Col. Torren: And bring the collaterals, if there are any. 

Witness: Of course I will have to consult with Mr. Mattingly. 
I have stated all that we possess. 


By Mr. FENDALL: 


Q. Has the note to which you refer ever been passed by the or- 
phans’ court? 

A. It is included in the schedule of personal property returned. 

Q. Approved as a claim against Mr. Hume’s estate? 

A. No further than it has been returned as part of the estate of 
the late Dr. Gunton. 

Q. But you, as executer, never had it passed by the orphans’ court 
us a claim against Thomas L. Hume’s estate? 

A. No, sir. 
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264 Q. Have you ever presented the claim to the administra- 
tors of Mr. Hume’s estate or either of them ? 

A. I have not, personally. 

Q. Has it been presented to them on behalf of Dr. Gunton’s estate 
by any one? 

A. That I cannot tell ; that I do not know. 

Mr. Fenpati: Well, that is all to-day, until to-morrow. 

Witness: The note is endorsed by Frank Hume and Hume, 
Cleary & Uo., if | remember, secured by forty shares of stock of the 
Potomac Insurance Company of Georgetown, D.C. That insurance 
stock was assigned by Mrs. Hume as executrix and Thomas L. 
Hume as executor of Pickrell. It was received in lieu of the en- 
dorsement of Mr. Pickrell, who was on the note of which this note is 
part renewal. 

Col. Torren: Have you any objection to my stopping by your 
bank and seeing that collateral ? 

Witness: Certainly not; I do not answer now as a lawyer. 


(See page 341.) 


265 WILLIAM M. SuHuster, being produced as a witness, of law- 
ful age, on behalf of the complainants in said causes, consoli- 
dated, and being first duly sworn, deposes and says: 


Direct examination by Mr. FENDALL: 
y 


Q. You are a resident of Washington and doing business in this 
city ? 
A. Yes, sir. 
Q. Have you any claim against the estate of the late Thomas L. 
Hume? 
. Yes, sir. 
What is the shape of it? 
. In a check. 
. Have you it with you ? 
. Yes, sir. 
. Please describe it. 
. It is as follows: 


“No. 1345. WasuHineton, D. C., Aug. 11, 1881. 


“Second National Bank pay to W. W. Shuster & Sons, or order, five 
hundred yg, dollars ($500). 
“ Five hundred dollars. 


>rOrOPoO> 


“THOMAS L. HUME.” 


(By consent of counsel the foregoing copy of said check is 
266 incorporated in this deposition from the original, which is 
marked for identification Exhibit W. M. S. No. 1.) 


Q. For what was that check given ? 
A. For $500 in money or a check to that amount; I do not re- 
member which. 
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Q. For either a check given by you or money at the date of this 
check ? 

A. Yes, sir. 

(. And it remains wholly unpaid ? 

A. Wholly unpaid. 
Q. Have you any other claim against the estate besides that? 
A. I don’t think I have. 
@. Or your firm ? 
A. I don’t think we have. 
Q. This check is held by the firm ? 
A. Yes, sir; drawn to the order of the firm. 
Q. Composed of yourself and who else? 
. Willlam M. Shuster, Melville C. Shuster, and Alvin Shuster. 
I have another one in since then. 

Q. No other at the time this check was given ? 

267 A. That is all. 


> 


Cross-examination by Col. Torren : 


Q. Was this check ever presented for payment at the Second Na- 
tional Bank ? 

A. I am under the impression it was presented once before it was 
protested, but you will notice that it was protested some time after 


the check was given. 
W. M. SHUSTER. 


Subscribed and sworn to before me this 28th day of May, A. D. 
1883. 
ALBERT HARPER, Examiner. 


268 GEORGE J. SEUFFERLE, being produced as a witness, of law- 
ful age, on behalf of the complainants in said causes, consoli- 
dated, and being first duly sworn, deposes and says : 


Direct examination by Mr. Epwarps: 


Q. How long have you been a resident in this city, and were you 
acquainted with the late Thomas L. Hume; and, if so, how long 
were you acquainted with him? 

A. Nearly forty-eight years. I knew him for about twenty-five 
years. 

Q. Are you in business now; if not, when did you cease ? 

A. I am not in business at this date. I retired from business on 
the 23rd of February, 1880. 

Q. In what business were you engaged prior to 1880? 

A. Mercantile business—grocery business. 

Q. With what firm or in what capacity ? 

A. Asa partner in the firm of Jackson, Brother & Co. 
269 Q. Please state of whom that firm consisted. 

A. Benjamin L. Jackson, now deceased ; William B. Jack- 
son, and myself. 


Q. Do you know Susan L. Hall? 
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A. Very well. 
Q. How long have you known her? 
A. Since 1842. | 
Q. Did you know her husband, the late Edward L. Hall; and, if 
so, how long did you know him ? 
A. Not less than twenty-five years. 
Q. What relation, if any, is William B. Jackson and his brother, 
Benjamin L. Jackson, to Mrs. Hall? 
A. She is a sister of those two gentlemen. 
Q. What business, if any, was Edward L. Hall engaged in when 
you first knew him, and where? 
A. He was engaged in the grocery business on Market Space, be- 
tween 7th and 8th streets, in this city. 
Q. Do you recollect how long he was engaged in business 
270 on Market Space, between 7th and 8th streets, and where did 
he go from that place? 
A. He was in that place about seven years,to the best of my recol- 
lection; up to the time of his death, September, 1866. 
Q. Didn’t Mr. Edward L. Hall in his lifetime carry on business 
on Market Space, between 8th and 9th streets ? 
A. Not to my knowledge. 
Q. Was Mr. Thomas L. Hume ever in the employ of Edward L. 
Hall; and, if so, how long ? 
A. He was in his employ prior to the year 1861; what year I 
don’t recollect. 
Q. In what capacity ? 
A. As clerk. 
Q. What occurred in 1861 in respect to Mr. Hume’s connection 
with the business? 
A. I will give you that, though it is rather a private matter. 
Q. I want to know if he became a partner? | 
A. No, sir; not in 1861. 
271 Q. When did he become a partner ? 
A. In 1861; early part of 1861 Messrs. Jackson & Brother 
wished to retire from business,and I was looking for a partner. I 
called on Edward L. Hall for the purpose of approaching Mr. Hume 
for that purpose, and Mr. Hall said, Don’t you do it. I intend to 
give Thomasan interest in my business myself. 
Q. Did he thereafter become a member or rather a partner of 
Edward L. Hall; and, if so, at what time? 
A. He did; in 1864. I think in July, 1864. 
Q. Upon what terms, if you know? 
A. According to the agreement (which is in existence, but where 
I do not know) Mr. Hall put in a capital of about $31,000 at the 
time the inventory was taken, and he was to pay interest on one- 
half of that capital and receive one-half of the profits of that busi- 
ness. 
Q. When you speak of “he” you mean Thomas L. Hume? 
272 A. Yes, of course. 
Q. Did that arrangement continue up to the time of Edward 
L. Hall’s death ? 


a 
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A. It did. 

@. And when did that occur? 

A. September, 1866; as well as I recollect, 25th of September. 

(. In whose name was this business carried on during the part- 
nership between Edward L. Hall and Thomas L. Hume? 

A. Hall & Hume. 

@. The business was transacted under the firm name of Hall & 
Hume? 

A. Yes. 

@. After the death of Edward L. Hall did the firm continue to do 
business under the firm name of Hall & Hume? 

A. Yes. 

Q. Of whom did that firm consist ? 

A. Of Susan L. Hall and Thomas L. Hume. 

Q. Susuan L. Hall being the widow of Edward L. Hall? 
273 A. Yes. 7 

Q. Upon what terms was that partnership continued, if you 
know? 

A. Mrs. Hall, during the copartnership, was to allow Mr. Hume 
as an offset for his services the sum of $1,500 per annum; or, in 
other words, to pay the wages of a person representing Mrs. Hall at 
that date who, it was understood between Mr. Hume and myself, 
should be Mr. Poole, who was then a clerk in the store with a salary 
of $1,000 a year. 

(Mr. Epwarps: We do not want these details.) 

Witness: I mention this because in the settlement there was a 
greater amount charged than really agreed upon. 


Q. You state that it was agreed between you and Mr. Hume; in 

what capacity did you act or did you in fact represent Mrs Hall? 
A. I represented Mrs. Hall under a power of attorney. 
274 Q. How long did the firm of Hall & Hume, as constituted 
by Mrs. Hall and Thomas L. Hume, continue? 

A. Seven years four months and sixteen days. 

Q. Terminating when? 

A. February 21, 1874. 

Q. What then occurred? 

A. Mrs. Hall withdrew from the firm and we had a settlement. 

Q. Was that settlement in writing? 

A. Yes, sir; I have copies of it there 


Mr. Epwarps: No; I have the originals. 


Q. I hand you two sheets of paper, one of them headed “ State- 
ment of assetés and liabilities of Hall & Hume,” and the other made 
on a sheet of paper bearing the heading “ Hall & Hume.” Exam- 
ine them and state in whose handwriting they are. 

A. In Thomas L. Hume’s handwriting. 

Q. What do those papers purport to show and when were they 

made, if you know? 
275 A. They were made about July, 1874. We arrived at these 
results, I acting for Mrs. Hall. 
15—285 
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Q. Then, I understand you that this paper shows the condition 
of the firm of Hall & Hume? 

A. Yes. 

Q. So that paper shows Mrs. Hall’s interest in the firm to be pur- 
chased by Thomas L. Hume? 

A. Yes, sir. 

Q. Did Thomas L. Hume purchase out the interest of Mrs. Hall 
at — time? 

A. He did. 

Q. What did he agree to pay, the result arrived at here? 


Q. What was that? 

A. It shuwed a total balance due Mrs. Hall of $62,073.75. Mr. 
Hume, of course, in this purchase took all the responsibility and as- 
sumed all the liabilities, and agreed to collect all the assetts. The 
accounts amounted to $181,919.51, including the accounts of Thomas 

L. Hume, his mother, and Susan L. Hall. 


276 Q. When you speak of the accounts you mean the open ac- 
counts due the firm representing assetts ? 
A. Yes, sir. 


Q. What other accounts or bills receivable were due ? 

A. Judgments, which, with the open accounts, amounting to 
$216,841.86. 

Q. You have stated that the open accounts as shown by this state- 
ment, including, as I understand, that represented by amounts 
charged to Thomas L. Hume and on account of his mother and to 
Mrs. Hall, amount to $181,919.31. 

A. Yes, sir. 

Q. You have also stated that the total amount of bills receivable 
is $216,841.86. Does not the latter sum include the former? 

A. It does. 

Q. Then, I understand you to say that at the time of this settle- 
ment and purchase by Thomas L. Hume he was to pay Mrs. Hall 
the sum of $62,073.75 ? 

A. Yes, sir. 
277 Q. And at the same time to undertake and assume to pay 
the liabilities then due by the firm? 

A. That is correct. 

Q. What was the amount of those liabilities as shown by this state- 
ment in Mr. Hume’s handwriting ? 

A. $106,530.52. 

Q. This statement shows that the open accounts, excluding the 
accounts due by Mrs. Hall and Mr. Thomas L. Hume on his own ac- 
count and on account of his mother, were estimated as worth fifty 
cents on the dollar, does it not ? 

A. Yes, sir. 

Q. And that was the basis of Thomas L. Hume’s undertaking in 
respect of the settlement with Mrs. Hall, was it? 

A. It was; with the condition that if he should collect over fifty 
per cent. of this indebtedness he was to divide what he collected with 


Mrs. Hall. 
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278 Q. Now, state when that settlement was consummated and 
in what form payment was made to Mrs. Hall by Mr. Hume. 
A. She received ten notes of $3,000 each, dated July 1, 1874, pay- 
able one, two, three, four, five, six, seven, eight, nine, and ten years 
after date, interest payable quarterly, and another obligation for the 
balance, amounting to $1,191.36. 
Q. What portion, if any, of this obligation on the part of Mr. 
Hume to Mrs. Hall now remains unpaid ? 
- A. $6,000, with interest on $3,000 from July 1, 1879, and with 
interest on the other from the same date, less payments as follows. 


Aug. 3, 1861. By cash on ace'’t of int. ..................- $53 41 
Sept.5, “ ee ee © 6eeomteneenmnenen 12 10 
Oct. 3, sé és “ és pee gt ce ENE Be My A. O75 72 


Q. How is the balance of this indebtedness for the purchase rep- 

resented ? 
A. By two of the notes. 

279 . Does Mrs. Hall now hold those notes? 
A. She does. 

Q. Have you them in your possession ? 

A. I have. 

Q. Do you know the signature of Thomas L. Hume? 

A. I do. 

Q. Have you seen him write? 

A. Yes. 

Q. Is that his signature to those two notes ? 

A. Yes, sir. 

(By consent of counsel copies of said two notes are here incorpo- 
rated into this deposition with the understanding that the originals 
(which are marked for identification Exhibit G. J. S. Nos. 1 and 2), 
if desired, will be produced at the hearing or upon proper request 
of counsel, as follows :) 


Exuisit G. J. S. No. 1. 


$3,000.00. Wasninoeton, D.C., July 1st, 1874. 
Four years after date I promise to pay to the order of Susan L. 
Hall the sum of three thousand dollars, with interest at six 
280 percent. per annum, payable quarter-yearly, value received. 


Secured by deed of trust. 
THOMAS L. HUME. 
No.—. Due —. 


(Endorsed on the back as follows :) 


Interest paid on the within note to October Ist, 1874. 

Jan. 4th, 1875, int. paid on the within note to Jan. Ist, 1875. 
Int. paid on the within note to Ap’l Ist, 1875. 

Int. paid on the within note to July Ist, 1875. 

Int. paid on the within note to Oct. 1, 1875. 

Int. paid on the within note to Jan. 1, 1876. 

Int. paid on the within — to Ap’l 1, 1876. 
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Int. paid on the within note to July 1st, 1876. 
Int. paid on the within note to Oct. Ist, 1876. 
Int. paid on the within note to Jan. Ist, 1877. 
Int. paid on the within note to Ap’l 1, 1877. 
Int. paid on the rithin note to July 1st, 1877. 
Int. paid on the within note to Oct. 1, 1877. 
Int. paid on the within note to Jan. 1, 1878. 
Int. paid to Ap’! Ist, 1878. 

Int. paid to July Ist, 1878. 

Int. paid to Oct. 1st, 1878. 

Int. paid to Jan. Ist, 1879. 

Int. paid to April 1st, 1879. 

Int. paid to July Ist, 1879. 


1881. 
Aug. 3. By cash, ace’t int Liidntnis eoeeninicmmneenntaeanenuaapyititin anual $53 41 
ao Tc leetiidaneeiiianlinmmmaniiedaiiainiibaaas 12 10 
— i ee 975 72 
281 Exuisit G. J. 8. No. 2. 

$3,000.00. W asHIneTon, D. C., July 1st, 1874. 


Five years after date | promise to pay to the order of Susan L. 
Hall the sum of three thousand dollars, with interest at six per cent. 
per annum, payable quarter-yeariy, value received. 

Secured by deed of trust. 

THOMAS L. HUME. 

No. —. Due 


(Endorsed on the back as follows :) 


Interest paid on the within note to Oct. 1st, 1874. 
Int. paid on the within note to Jan. Ist, 1875, Jan. 4, 1875. 
Int. paid on the within note to Ap’l Ist, 1875. 
Int. paid on the within note to July Ist, 1875. 
Int. paid on the within note to Oct. 1st, 1875. 
Int. paid on the within note to Jan. 1, 1876. 
Int. paid on the within note to Ap’! 1, 1876. 
Int. paid on the within note to July 1, 1876. 
Int. paid on the within note to Oct. Ist, 1876. 
Iut. paid on the within note to Jan. 1, 1877. 
Int. paid on the within note to Ap’l 1, 1877. 
Int. paid on the within note to July 1, 1877. 
Int. paid on the within note to Oct. Ist, 1877. 
Int. paid on the within note to Jan. Ist, 1878. 
Int. paid to April 1st, 1878. 
Int, paid to July Ist, 1878. 
Int. paid to Oct. 1st, 1878. 
282 Int. paid to Jan. 1st, 1879. 
Int. paid to Ap’! 1st, 1879. 
Int. paid to July 1st, 1879. 


os 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 117 


Q. What steps, if any, were taken by you in behalf of Mrs. Hall 
to collect the balance due on account of this purchase, and when 
were those steps taken ? : 

A. I think in August, 1880, I placed them in the hands of Messrs. 
Edwards and Barnard, attorneys-at-law, in this city. 

Q. What was the result after you placed them in my hands? Did 
Thomas L. Hume call upon you? 

A. He called upon William B. Jackson. 

Q. Were you present? 

A. I heard what was done or said. He appealed to them to with- 
draw the suit; that he would pay them very soon, and that if the 
suit was continued it would ruin him. 

Q. What adjustment, if any, was finally made concerning the 

balance of this indebtedness from Thomas L. Hume by you 
283 or Mr. Jackson for Mrs. Hall? 

A. He came in prior to the first of June, 1881, and made a 
proposition to Mr. Jackson (I was present), and asked Mr. Jackson if 
he would not accept his brother’s endorsement as collateral security 
for this amount and let George (meaning myself) add up the interest 
and draw up three notes of two, four, and six months for equal 
amounts. I did so,and gave him the notes. He brought them 
back with his brother’s endorsement and I gave him the receipt. 
Those notes were given as collateral security for these two notes of 
$3,000 each and interest. 

Q. Did any of these notes mature prior to Mr. Hume’s death, 
bearing, as you supposed, the endorsement of his brother, Frank 
Hume; and, if so, were they paid ? 

A. The first one that matured, on August 3d, he paid $30, and 

the interest upon it, and renewed it, I think, for thirty days 
284 with the same endorsement. The next matured September 

5th, upon which he paid the interest and renewed it for 
$2,200 (the original amount of each of these notes was $2,230). The 
next note matured October 3d, upon which he paid the interest and 
reduced the amount to $2,000 and renewed it. 

(). Did these renewal notes that you speak of become due prior to 
his death ? 

A. No, sir. 

Q. Then J understand the notes that you took with the endorse- 
ment of Frank Hume on them, as vou supposed, as additional se- 
curity for Thomas L. Hume’s indebtedness to Mrs. Hall are now 
held by Mrs. Hall, or the renewals thereof? 

A. They are. 

Q. Have you them in your possession ? 

A. I have. 

Q. Examine these notes and state in whose handwriting Is 
285 the signature of Thomas L. Hume attached thereto. 

A. Mr. Thomas L. Hume’s handwriting. 


(By consent of counsel copies of said notes are incorporated in 
this deposition with the understanding that the originals (which are 
marked for identification Exhibit- G. J. 8. Nos. 3 & 4 & 5) may be 
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produced at the hearing or upon proper request of counsel as 
follows :) 


Exuisit G. J. 58. No. 3. 


$2,230. W asuinaton, D.C., June 1st, 1881. 


Six months after date I promise to pay to the order of Frank 
Hume twenty-two hundred and thirty dollars, at the Bank of 
Washington, D. C., value received, with interest at the rate of six 


per cent. per annum until paid. 
THOMAS L. HUME. 


(Endorsed on the back as follows:) Frank Hume, Wm. B. Jack- 
son, & Geo. J. Seufferle, trustees. 


286 Unirep States or AMERICA, | 77 
District of Columbia, : 


Be it known that on the third day of December, in the year eighteen 
hundred and eighty-one, I, Thomas J. Myers, notary public, resid- 
ing in the said District, duly commissioned and sworn, at the re- 
quest of the trustees of the Bank of Washington, of Washington, pre- 
sented at the Bank of Washington, D. C., the original note hereto at- 
tached and demanded payment of the sum of money in the said 
note specified, whereunto I was answered by the book-keeper, “ No 
funds.” 

Therefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, against the drawer 
and endorsers of the said note and all others whom it may or doth 
concern for all costs, exchange, re-exchange, charges, damages, and 
interest suffered and to be suffered for want of payment there- 


of. 
287 In testimony whereof I have hereunto set my hand and 
affixed my notarial seal of office the day and year aforesaid. 
[SEAL. | THOS. J. MYERS, 
Notary Public. 
I i cise dl ahtateadicttdsene $1 75 
I iit doininadives ancien einen 30 
isnt: ssaonndileinmeninin 


Recorded Book 8, page 93. 


Exurisit G. J.S. No. 4. 


$2,200. Wasuinaton, D. C., Sept. 5, 1881. 


Sixty days after date I promise to pay to the order of Frank Hume 
twenty-two hundred dollars, value received, with six — int., paya- 


ble at B’k of Washington. 
THOMAS L. HUME. 
No. —. Due —. 


(Endorsed on the back as follows:) Frank Hume, W. B. Jackson, 
& Geo. J. Seufferle, trustees. 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 119 


Unirep STates oF AMERICA, | 7»). 
District of Columbia, 


Be it known that on the seventh day of November, in the year 
eighteen hundred and eighty-one, I, Thomas J. Myers, notary 
288 __ public, residing in the said District, duly commissioned and 
- sworn, at the request of the trustees of the Bank of Washing- 
ton,of Washington, presented at the Bank of Washington, D. C., the 
original note hereto attached and demanded payment of the sum of 
money In the said note specified, whereunto | was answered by the 
book-keeper, “ No funds.” Therefore I, the said notary, at the re- 
quest aforesaid, have protested, and by these presents do solemnly 
protest, against the drawer and endorsers of the said note and all 
others whom it may or doth concern for all costs, exchange, re- 
exchange, charges, damages, and interest suffered and to be suffered 
for want of payment thereof. 
In testimony whereof I have hereunte set my hand and affixed 
my notarial seal of office the day and year aforesaid. 
[SEAL. ] THOS. J. MYERS, 
Notary Public. 


RUUNRE cicmcmdinge wees $1 75 
RAS SAR me ae 20 
ID siicintciesnensitinien’aitaiiacatti 


Recorded Book 7, page 601. 


289 Exuisit G. J. 8. No. 5. 
$2,000 WASHINGTON, D. C., Oct. 3rd, 1881. 


Sixty days after date I promise to pay tothe order of Frank Hume 
two thousand dollars, value received, payable at 2d Nat. B’k, with 


int. until paid. 
THOMAS L. HUME. 
No.—. Due—. 
(Endorsed on the back as follows:) Frank Hume, Wm. B. Jack- 
son, & Geo. J. Seufferle, trustees. 


Unirep STATES OF AMERICA, | To wit : 
District of Columbia, Heo 


Be it known that on the fifth day of December, in the year eigh- 
teen hundred and eighty-one, I, Thomas J. Myers, notary public, 
residing in the said District, duly commissioned and sworn, at the 
request of the trustees of the Bank of Washington, presented at the 
Second National Bank the original note hereto attached and de- 
manded there payment of the sum of money in the said note speci- 
fied, whereunto I was answered by the book-keeper, Not good. 

Therefore I, the said notary, at the request aforesaid, have 
290 protested, and by these presents do solemnly protest, against 
the drawer and endorsers of the said note and all others whom 
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it may or doth concern for all costs, exchange, re-exchange, charges, 
damages, and interest suffered and to be suffered for want of pay- 
ment thereof. 
In testimony whereof I have hereunto set my hand and affi xed 
my notarial seal of office the day and year aforesaid. 
[ SEAL. | THOS. J. MYERS. 
Notary Public. 


Recorded Book 8, page 98. 


inci ati anscneiletempeivions $1 75 
I iii shit esictisah ni ebdiape. 9p 30 
Np ckiat iiahensts etn isi entlichnesi 
291 Q. Please state whether you recollect any receipt was given 


to Thomas L. Hume by Mrs. Hall or by you in her behalf 
for these ten notes. 
. There was. 
. Is that it (producing paper)? 
. That is it, sir—a copy of it. 
Do you know where the original is? 
I presume in the possession of Thomas L. Hume. 
You have not seen it since ? 
No, sir. 


POPOPOD> 


(By consent of counsel copy of said copy of receipt is herewith in- 
corporated in this deposition subject to the production of the orig- 
inal if found (which is marked for identification Exhibit G. J. 5S. 
No. 6 as follows :) 


Exarsit G. J. S. No. 6. 


Hall & Hume, dealers in fine family groceries, No. 807 Centre Market 
Space. 


WasHinetTon, D. C., October 23, 1874. 


Received of Thomas L. Hume ten notes, secured by deeds 

292 of trust, for three thousand dollars each, payable yearly, and 
dated July Ist, 1874, and due bill for eleven hundred and 
ninety-one ;°,°; dollars, being amount in full of my interest in the 
business which has heretofore been conducted by Susan L. Hall and 
Thomas L. Hume under the name and style of Hall & Hume. I 
hereby, for value received, as cited above, turn over, transfer, and 
sell all my right, title, and interest in said business to the said T. 
L. Hume, he agreeing to pay all debts and liabilities due by said 
firm of Hall & Hume and to hold me free from all responsibility 
of same. ‘The above sale and settlement is based upon the bills re- 
ceivable, being estimated at fifty per centum on the dollar. It is 
agreed that when the collections of said bills receivable shall exceed 
the amount settled—say fifty cents on the dollar—an equal division 
shall be made of the excess, commencing said division on the Ist of 


es 
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January, 1875, and continuing thereafter every three months until 
the whole shall have been settled. 
(Signed) SUSAN L. HALL, 
Per GEO. J. SEUFFERLE, Ailt’y. 


293 ©. You have stated that the firm of Hall & Hume, con- 
sisting of Mrs. Susan L. Hall and Thomas L. Hume, was dis- 
solved when ? 

A. February 21, 1874. 

Q. Was any notice published of that dissolution ? 

A. There was in one of the newspapers published in Washington. 

Q. Have you a short copy of that notice? 

A. I have. 

Q. Is that a copy attached to the statenent you have referred to 
in the handwriting of Thomas L. Hume’ 

A. That is a copy signed by both of them. 

Q. Did you see that advertisement published ? 

A. Yes, sir. 

Q. Who cut out this notice as printed ? 

A. Either myself or Mr. Jackson ; I will not be positive as to that. 

Q. You have stated that Mr. Hume agreed under the terms of 

this settlement to pay to Mrs. Hall fifty per cent. of the out- 
294 standing open accounts as collected from time to time, and 

in case that any accounts should be paid in full also to ac- 
count to her for the difference between fifty per cent. of the accounts 
and what was actually paid. Did he ever so account or pay any 
money to Mrs. Hall for ber share of the open accounts due to the 
firm when this settlement was made? 

A. As the copy of the receipt given Mr. Hume shows, it was 
agreed that when collections of said bills receivable shall exceed 
fifty cents on the dollar an equal division shall be made of the ex- 
cess, commencing said division on the first of January, 1875, and 
continuing thereafter every three months until the whole shall have 
been settled. He never settled any portion of the open accounts col- 
lected by him as agreed under the terms of settlement. 

Q. Do you know or have you any knowledge or information from 

Thomas L. Hume that he did in fact make any collections on 
295 these open accounts? 

A. He did make collections, and the last information I re- 
ceived from him was that he had only collected $47,000 of the 
amount, and he furnished me with a list of those collections. I sub- 
sequently called on him repeatedly to have the additional collections 
added to that list, but I could never obtain it. 

Mr. Epwarps: Said two sheets of paper, one headed “ statement 
of assets and liabilities of Hall & Hume” (and containing a copy of 
said advertisement) and the other made on a sheet of paper bearing 
the heading of Hall & Hume, are by agreement of counsel copied 
and incorporated into this deposition, with the understanding that 
the originals thereof (which are marked for identification Exhibit 
G. J. S. No. 7 and parts of Exhibit G. J.S. No. 7) shall be produced 


16—285 
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at the hearing of these causes if desired or upon proper request of 
counsel and are as follows: 
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Statement Assets & Liabilities of Hall & Hume. 


Assets : 
EE SO IR oe cnensnes 0: eeshenints minenininnn arian $67,824 79 
Open accounts, judgments, notes, & deeds of trust----- 216,841 86 
Property at Bladensburg ----.----~---- sevtlidin wniigemend 1,000 00 
a iiadiisbtercnideeinity eneieutegnciu hentia 91% ink maine 100 00 
BE cid rcliateiialinandinahepeni snes omneneepelpianninaniiihe aanenitinattt 285,766 65 
Am’t net profits to be equally divided between S. L. 
Ee eee 148,049 00 
EE 74,024 50 
Original capital Ms painigiadagaiancerteiiiieh vinieninpiananinehin 31,187 13 
| 105,211 63 
IE alsin nlachiescnenensaidiin daearnnoanins exteemnenene sesivendienit 43,137 88 


62,073 75 


Liabilities : 
Am’t detailed in inventory -..--~-- ES ae oT ENE IT 106,530 52 
POMURS CRPUNE! OEE 222-2 one cn enn ee cnoe connne 31,187 13 
| Net balance in favor of assets after paying all debts... 148,049 00 
| 285,766 65 
) 
lace nlttinlidiudls Grebiane 74,024 50 
cesses usiimebeninalien 74,024 50 
| 148,048 00 
Ain't received by Mrs. Hall, being amount of account-- 30,575 38 
Am’t paid clerk hire 4 y. 4 mos. & 16 d’ ys, at 1,500 ; 
i sae lie 12.562 50 
43,137 88 
297 ‘art of Exhibit G. J. 8. No. 7 


Notice of dissolution. 


The copartnership heretofore existing between Susan L. Hall and 
Thomas L. Hume under the name and firm of Hall & Hume has 
been dissolved by mutual consent. 


Nc i — 
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Thomas L. Hume is authorized to collect all accounts and settle 
the business of the late firm. Mr. Hume will continue the business 
at the old stand, No. 807 Centre Market Space, where all persons in- 
debted to the late firm are requested to cali and settle the same, as 
it is important that all outstanding accounts be closed at once. 


November 1, 1874. 
SUSAN L. HALL, 
THOMAS L. HUME. 


298 Part of Exhibit G. J. 8. No. 7. 
Hall & Hume, dealer- in fine family groceries, No. 807 Centre Market 
Space. 
W asurinaton, D. C., —— —, 187-. 
Total amount open accounts... ................-. $181,919 31 
IIIS scerraisviniitieeatmidaitiann nave ciiiiateiiendaaiaiad 3,202 91 
I aii ii init aiieciat niet cartier ee 19,480 02 
SS - Ie is citi tiniest oe 12,189 62 
Oe PI ia itiiihtitcirditeecinvinniiiiaies 216,841 86 
Less Mrs. Hall’s, Mrs. Va., & Mr. T. L. Hume’s acc’t-- 93,312 28 


123,529 58 


Mr. Hume proposes to pay or secure to Mrs Hall 50 cts. 
on the dollar for debts due the firm, her interest 


EINE sisepieciiscthieeis eabnients seat lances abla 61,764 79 
ee CU Sak Ge Ge Wiki ned cerns conditions 30,882 394 
po Gt ee ee 62,073 75 
Less 50 cts. on the dollar on debts due firm-.-.------ 30,882 39 


$31,191 36 


Adjourned until March 15th, 1883, at one o’clock p. m. 
ALBERT HARPER, Examiner. 


209 Tuurspay, March 15, 1883—1 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for Messrs. Perry & 
Fendall, complainants; James S. Edwards, solicitor for Central 
National Bank, and Messrs. Totten & Gordon, solicitors for Mrs. 
Annie G. Hume and her children; also the examiner and George 
J. Seufferle. 


Direct examination resumed by Mr. Epwarps: 


Q. I was in error in my assumption, as shown by my last question, 
concerning the payment by Thomas L. Hume of fifty per cent. on 
the outstanding open accounts, thinking that that was not included 


124 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


in the $31,000. I now ask you whether Thomas L. Hume ever ac- 
counted to Mrs. Hall for any excess that he collected, or do you know 
that he did collect any excess over the $65,000 ? 

A. He informed me that he never had collected fifty per 
300 cent. of the outstanding indebtedness. 

Q. Did he ever account to you? 

A. He never did. 

Q. Did you ever apply to him ? 

A. Often. 

@. Look at this statement of the assets and liabilities of Hall & 
Hume and tell me what was the character and value of the assetés 
purchased by Mr. Hume according to his own estimate (Exhibit 
G. J. 8. No. 7)? 

Mr. Gorpon: What is that? 

Mr. Epwarps: The total amount of assetés purchased by Mr. 
Hume. 


A. Merchandise stock, per inventory-.-----.-------.- $67,824 79 
50 % of the open accounis, judg- 
ments, and deeds of trust, amount- 
ERE OORT .--- $216,841 86 
After deducting accounts of Mrs. 
Susan L. Hall, Thomas L. Hume, 
and Mrs. Virginia Hume, his 


| ne 93,312 28 
2) 123,529 58—61,764 79 
Property at Bladensburg--_----- - nis ish 1,000 
Awning frame or iron fixtures ..........------ 100 
TCR EE $130,739 58 
301 Q. State how much Thomas L. Hume assumed and agreed 


to pay by this settlement. 
A. He assumed the amount of the inventory of lia- 


EE ESE RE eee a PP ee a $106,530 52 
And the amount due Mrs. Hal]__-.----..-_~_- 31,191 36 
AAA TEN PE OO . $137,721 88 


Q. Was the difference growing out of this transaction in favor of 
or against Mr. Hume? 

A. He assumed $6,982.30 more than the amount of the assets. 

Q. It appears by your statement that the open accounts charged 
against Thomas L. Hume and his mother and Mrs. Hall amounted 


Se iiiciacciatiteineinaid ikinieladnidiiibnmiimenmmnannbinguighdgamuine eamane $93,312 28 
How much of this sum was chargeable to Mrs. Hall? 
_ See Cen Se ee Ce Ev a chuicnnind are oe 
I Leman sneiaien $62,736 90 


between that sum and the former was the indebtedness due to the 
firm by Mr. Hume & his mother? 


. a NOONE An 
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A. Yes, sir. 
@. How much was his mother’s indebtedness? 
A. I think, as well as I recollect, $5,500. 
302 ®. Did Mr. Hume assume bis mother’s indebtedness ? 
A. He did. 

. Prior to this settlement had the firm of Jackson, Brother & Co., 
or any other person that you know of, been applied to for loans by 
the firm of Hall & Hume or Thomas L. Hume? 

A. They applied to Jackson, Brother & Co.; that I am positive of. 

Q. Did that firm loan them any money ? 

A. They did. 

a. Were those loans paid at maturity or curtailed and renewed ? 

. I think (I will not be positive) that they were finally paid. 

Q I hand you two letters, one dated August 23, 1873, and the 
other September 20, 1873; by whom were they written ? 

A. Written by Thomas L. Hume. 

Q. To whom were they sent? 

\. Jackson, Brother & Co. 


Mr. Epwarps: Copies of said letters are here offered in 

303 evidence as follows (with the understanding that the orig- 

inals thereof, which are marked for identification Exhibits 

G. J.S. Nos. 8 and 9, shall be produced at the hearing of these 
causes, if desired, or upon proper request of counsel): 


Exuisit G. J.S. No. 8. 


Hall & Hume, dealers in fine family groceries, No. 807 Center 
Market Space. 


W asHinoTon, D. C., August 23, 1873. 
Mess. Jackson Bros. & Co. 

Gents: Your Mr. B. L. Jackson kindly offered, in case we should 
need it to assist us (for a day or two) to meet some heavy obligations. 
If not incommoding you do us the favor to send check for the en- 
closed am’t. You can date and use our check at your pleasure, 
allowing us to number the same on the day you use. 


Respectfully, | HALL & HUME. 


304 Exursit G. J. 8. No. 9 


Hall & Hume, dealers in fine family groceries, No. 807 Center 
Market Space. 


W asHInaTon, D. C., Sept. 20, 1878. 


Mess. Jackson, Bro. & Co. 

Gents: We are disappointed in receiving a large sum of money 
this a. m. and are short in consequence. Do us the favor to loan us 
your check until the first of the week for $2,000, 


And oblige yours, very truly, 
HALL & HUME. 
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305 Q. It appears from this statement (Exhibit G. J. S. No. 7), 
in the handwriting of Thomas L. Hume, that the liabilities 

of the firm aggregated $106,530.52. Do you recollect or know 
whether any portion of that liability included money borrowed by 
the firm ? 

A. I do. 

Q. Recollect how much ? 

A. About $49,000. 

@. Do you remember from whom the money was borrowed ? 

A. Quite an amount from William B. Bowie; as well as I recol- 


lect, $24,000. 


Cross-examination by Col. Torren: 


Q. Has Mrs. Hall any collateral security for this indebtedness ? 
A. None at present. She had in shape of forged endorsements. 
Q. What became of the forged endorsements? 
306 A. We have them here. Mr. Jackson will testify to that. 
They were given as collateral security (I refer to the three 
notes). They were presumed to be secured by deed of trust. 

Q. On what? 

A. Piece of property on E street, his former residence. 

Q. Good security, was it not? 

A. Nothing realized from it. 

Q. Was the debt not secured by that house ? 

A. Not at all. It was embraced in the deed of trust. A piece of 
property in Georgetown and that piece of property were blended 
together in this security—in this deed of trust for $30,000. 

What became of that deed of trust ? 

. It is in existence yet. 

It is good security ? 

. No, sir. 

. Why not? 

. The property was sold and did not realize the amount of the 
first claim. 

i Q. This was the second, was it? 

H 307 A. The third, I believe. 


>O>rOPO 


Mr. Epwarps: The fourth. 


Redirect by Mr. Epwarps: 


Q. I understand you to say that these ten $3,000 notes, which were 
_ of the consideration paid by Mr. Hume for this purchase of 

rs. Hall, were secured by deed of trust on real estate? 

A. Yes, sir. 

Q. And that the real estate did not realize enough to pay, over 
and above prior encumbrances, anything on account of this balance 
now due? 

A. Yes, sir. 

Q. And that Mrs. Hall has not at this time any security except 
the personal liability of Thomas L. Hume or his estate? 


ee sara een 
ee 
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A. Nothing else. 

Q. By reason of the repud-ation by Frank Hume of his endorse- 
ment of these three notes ? 

A. For that reason, I presume, there is no security. 


GEO. J. SEUFFERLE. 


308 Subscribed and sworn to before me this 26th day of May 
A. D. 1883. 
ALBERT HARPER, Examiner. 


(See page 395.) 


Wi.iiAM B. Jackson, being produced as a witness, of lawful age, 
on behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says: 


Direct examination by Mr. Epwarps: 


Q. You are a resident of Washington, D. C.? 

A. Yes, sir. 

@. And a brother of Susan L. Hall ? 

A. Iam. 

Q. Did you know the late Thomas L. Hume? 

A. Very well. 

Q. How long did you know him? 

A. Perhaps forty years. 

Q. I hand you three notes purporting to be made by 

309 Thomas L. Hume to the order of Frank Hume and referred 

to in deposition of Mr. Seufferle; please state the cireum- 

stances attending the execution of these notes and those of which 
these are renewals, as stated by Mr. Seufferle. 

A. These are the three original notes remaining unpaid from the 
settlement at the time Mrs. Hall withdrew from the concern. 

Q. You don’t mean that these are the original notes, do you ? 

A. Those are the original notes. 

Q. Repeated. 

A. These are the three notes given to us by Mr. Hume, endorsed 
by his brother, as collateral for the original notes. We were press- 
ing Mr. Hume fora settlement, and he would sometimes make a 
small payment, and he then came and we accepted these notes in 
order to enable him to get along. 

Q. When you accepted them did you believe the endorse- 
310 ment of Frank Hume on the back was genuine? 
A. Most assuredly we did. 

Q. After Mr. Hume’s death did you call upon Frank Hume con- 
cerning these notes? If so, state what occurred. 

A. I did call upon him and showed him the notes. He at once 
said he had not endorsed them and never would have endorsed them, 
for more than ofe reason, one of which was that he and his brother 
had a dispute aboutsome pecuniary matter,and my brother, Benjamin 
L. Jackson, was called in to decide the matter, and he was against 
Frank Hume. He stated another reason for denying the endorse- 
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ment; he stated to me that I should have called and informed my- 
self. before receiving the notes, and I told him that I thought that 
would be a very strange procedure, and that I had no reason to 

presume that Mr. Hume had forged his name or anybody 
311 ~—else’s. He said no; if anybody had told me so I would have 

knocked him down, showing he was very inconsistent in. the 
beginning. Just before I called upon Frank Hume, anda few days 
hefore Thomas L. Hume’s death, I heard it rumored about the streets 
and saw it published that he had forged his brother Frank’s name 
by endorsement; so I went to Frank Hume’s to ascertain if ours 
were forged or not, not knowing differently and supposing they were 
signed by him. 

Q. You have stated, Mr. Jackson, that you heard it reported or 
saw it published prior to Mr. Hume’s death; are you clear about 
that; was it not subsequent to his death? 

A. Yes; subsequent to his death. 


Cross-examination by Col Torren : 


Q. What was it that first excited your suspicion about the gen- 
uineness of Frank Hume’s endorsement. ? 
312 A. Nothing, until I heard it about town that Mr. Hume 
had forged his brother’s name by endorsements. 

Q. When did you hear that? 

A. I do not remember; some time after his death. 

Q. How long? | 

A. A week or ten days. 

Q. Then-the first thing you did was to go and see Frank Hume? 

A. I went to see him a dav or two after. 

Q. He peremptorily denied the genuineness of his endorsements ? 

A. Yes, sir. 

Q. Do you know whether it is his signature or not? 

A. I do not. 

Q. Have you seen his signature often ? 

A. Ihave compared them with one somewhat similar in style ; 
I noticed that, but I do not pretend tosay whether it is his signa- 
ture or not; I cannot tell myself by that examination. 

Q. Was there any other collateral given for these notes ? 
313 A. None other. 

Q. Did you first hear that Mr. Tom Hume had committed 
forgery or that you heard that Frank Hume stated that his endorse- 
ment was not genuine ? 

A. That I cannot say; it was a general rumor; several persons 
asked me about it; I had not heard it even; it was a general rumor 
about the time, and I[ recollect accepting a note and it going to pro- 
test at the Bank of Washington which Mr. Frank Hume did not 
provide for; even after that | went to make inquiry. 

Q. Bank of Washington ? 

A. Yes; there were several notes there for payment. More than 


one, I am satisfied, was protested there and left there for payment. 
W. B. JACKSON. 


| 


r 
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Subscribed and sworn to before me this 26th day of May, A. D. 
1883. 
ALBERT HARPER, Examiner. 


314 James S. Epwarps, being produced as a witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and says: 


Direct examination by Mr. Perry: 


@. You are a member of the bar of the District of Columbia? 

A. Iam. 

Q. Do you recollect whether or not certain claims against Thomas 
L. Hume were placed in your hands for collection prior to his death ; 
and, if so, what they were and what you did with them ? 

A. About June, 1879, the Central National Bank (the complainant 
in cause No. 7906, here consolidated) placed two of the notes re- 
ferred to in the bill, or the renewals thereof, in our hands for col- 
lection, and our firm immediately notified Mr. Hume by letter 
dated June 11, 1879, requesting that he call and settle, so as to 

avoid suit. 
315 Q. Did Mr. Hume pay any attention to that letter? 

A. Yes, sir; he called and requested time, promising to 
make a curtail, which was submitted to the bank and it was agreed 
to. 

Q. What happened when the balance left after the curtail became 
due? 

A. These matters were finally arranged by the bank giving Mr. 
Hume time, and they were withdrawn from the possession of our 
firm, and they are two of the notes referred to in the bili. 

Q. When were they again placed in your hands after his death ? 

A. After his death they were placed in our hands and are now 
the basis of the equity suit No. 7906. 

Q. Do you know whether or not the indulgence extended to him 

by the bank had expired before his death ? 
316 A. Yes; even after the indulgences given to him he failed 
to meet the indebtedness, and Mr. Hume found himself un- 
able to make a curtail, and the bank would indulge him and allow 
him to renew after curtail. We also had placed in our hands the 
two $3,000 notes held by Mrs. Susan L. Hall, and referred to in the 
deposition of Mr. Seufferle, for collection about August, 1880. We 
wrote to Mr. Hume on the 27th of August, 1880, notifying him that 
they were in our hands for collection and requesting him to call 
and settle the matter. Mr. Hume made repeated promises to settle 
them in a certain specified time, all of which he failed to carry out, 
and under positive instructions from our client, Mrs. Hall, we pre- 
pared the declaration to bring suit and she swore to it, the 
317 _—scoriginal of which I now have. This declaration was sworn 
to by Mrs. Hall on the 27th of November, 1880. Even after 
this declaration had been sworn to — me, wishing to avoid suing Mr. 
Hume, if possible, — notified him of the fact that it had been sworn 
17—285 
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to and asked him, if possible, to settle the matter. After pleading for 
us not to institute suit and making other promises, the matter was 
finally adjusted to the satisfaction of Mrs. Hall, through her brother, 
Mr. William B. Jackson, by Mr. Hume giving notes bearing, as was 
supposed, his brother’s (Frank Hume) endorsements. 


Cross-examination by Col. Torren: 


Q. The notes which you had for collection against Mr. Hume, 

mentioned in the bill of the Central National Bank, were the $5,000 

note and the $2,500 one mentioned in that bill, were they ? 
318 A. The two notes are referred to in particular by our letter 

of June 11, 1879; one was dated March 15, 1879, for $5,000, 
due in sixty days, with interest at ten per cent. until paid, endorsed 
by A. H. Pickrell, Frank Hume, Hall & Hume, and J. C. McKel- 
den, and protest waived by them; that, I believe, is the original $5,000 
note that has been introduced in evidence in this case. The other 
was a note dated April 18, 1879, for $2,800, with interest at ten per 
cent., secured by thirty-five shares of the Second National Bank 
stock and 715 shares of the American District Telegraph stock. My 
recollection is that this latter note was curtailed. 

Q. That is not one of the notes mentioned in the bill ? 

A. The one mentioned in the bill is a renewal of that; the bank 
felt that the collateral security was inadequate and urged curtail- 

ment or payment. 
319 Q. How long did you have that $5,000 note in your hands ; 
up to what date—you received them about what date ? 

A. I am pretty clear that we received them a short time before we 
wrote this letter, which was written in June, 1879. 

Q. And the date of that letter is June 11, 1879? 

A. Yes, sir. 

Q. How long did you have that $5,000 note in your custody be- 
fore the bank agreed to extend the time and before you returned 
them to the bank ? 

A. I don’t think these notes remained in our hands but a short 
time. 

Q. What do you mean by that—a week ? 

A. Not over twenty days. 

Q. Then you returned them on call of the bank ? 

A. We returned them, we having been requested by Mr. Hume 

to submit a proposition to the bank. We did submit that 
320 proposition, and I find that on the 16th of June, 1879, we 

wrote another letter to Mr. Hume, which I will read if you 
desire. 

Q. What is the nature of it? 

A. It is as follows: 

“JuNE 167TH, 1879. 
“Thomas L. Hume, Esq. 

“ Dear Sir: Your request for an extension to July 5th, 1879, on 
the two notes of yours, one for $5,000, the other for $2,800, overdue 
to the Central National Bank of this city and in our hands for col- 
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lection, has been submitted to the bank’s board of directors, and we 
are instructed to say that the bank is willing to renew the note for 
$2,800 at 60 days from the date it fell due, on the same collaterals, 

which will make it payable in 60 days from May 21 last, and 
321 will also extend the payment of $5,000 note to the time the 

$2,800 one, as renewed, falls due, upon the condition that the 
interest on both notes, payable when they matured, be paid. Please 
notify us of your conclusions in the premises by the bearer. 


“Yours, &e., EDWARDS & BARNARD.” 


Q. Did you get an answer from ‘Tom to that letter? 

A. We have no letters of Mr. Hume’s that we can find. He gen- 
erally called in person. He undertook to carry that out and called 
at the bank two days after that letter in response to the following 
letter : 

“ June 18, 1879. 
“Thos. L. Hume, Esq. 
“Dear Sir: You did not call yesterday, as per promise, to ar- 
range matters of overdue notes, mentioned in our letter of the 16th 
inst. to you and which we understand by our messenger you 
322 agreed to. Please call before 10.30 a. m. to-day to fix up the 
matters, so that we may report to the board of directors to- 
morrow. 
“ Yours, €c., EDWARDS & BARNARD.” 


The board of directors of the Central National Bank meets on 
Thursday of each week. This letter was evidently written on 
Wednesday preceding. ‘That is all I tind in relation to these notes, 
and my recollection is that they agreed to allow further time. 

Q. And he complied with the proposition of the bank ? 

A. Yes, in respect to these notes. 

Q. You were at that time a member of the board of directors ? 

A. Yes, and have been a member of the board of directors since 
its organization, and am now. 

Q. This $5,000 note simply laid over? 

A. It became due after one of the endorsers, A. H. Pickrell, 

323 had died, and of course we could not renew that in the original 
form, and it remained there. Subsequently (I know it to be— 

fact) payment was made upon that note, as appears endorsed on it. 

Q. Was that payment made by Thomas L. Hume? 

A. Yes; and he kept the paper in the bank apparently alive. 
The bank took from Thomas L. Hume his note to the order of his 
brother, Frank Hume, and held this $5,000 note as collatteral or as 
an obligation for the purpose of giving Tom further time. 

Q. That $2,500 note that you speak about endorsed by Frank 
Hume—that is the note put into these causes? 

A. He took that $2,500 note as well as the original $5,000 note up 
at thesame time, as appears by endorsement on them. 


JAS. S. EDWARDS. 
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Subscribed and sworn to before me this 20th dav of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 
(See page 382.) 


324 R. K. Exiiot, being produced as a witness, of lawful age, 
on behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says as follows : 


Direct examination by Mr. Perry: 


Q. You are a member of the bar of the supreme court of the Dis- 
trict of Columbia ? 

A. Yes, sir. 

Q. You are a practising attorney ? 

A. Yes, sir. 

Q. Are you the attorney of the National Bank of the Republic of 
the District of Columbia ? 

A. I am and have been in some cases. 

Q. Do you now as such attorney hold any promissory notes made 
by the late Thomas L. Hume or any evidences of indebtedness 
against the estate of the said Hume? 

A. I do. 

Q. Have you them with you? 

A. No, sir. 

325 Q. Will you produce them ? 

A. In reply to that question I will state that the Bank of 
the Republic has been sued by Mary E. Pickrell, who is represented 
by two of the gentlemen now present—Messrs. Totten and Gordon— 
and that suit charges the bank with having in its possession collat- 
erals which belong to the estate of A. H. Pickrell, which is now pend- 
ing, and to that suit the bank has not yet made answer, and in the 
absence of an order of the court that I shall discover my case in these 
cases | prefer not to produce them. I do not refuse to produce 
them, but I prefer that the court shall be fully informed of the na- 
ture of this case and my reason for not producing them. 

Q. What is the gross amount of the indebtedness that you hold 
against the estate of Thomas L. Hume? 


(Col. Torren: I object to the question. I want the notes.) 


326 A. I think the aggregate amount of the principal and in- 
terest of four of the notes is between $14,000 and $15,000 ; 

that is my recollection. 1 will not be accurate. There are also two 
other notes—one for $2,200, I think, and one for $1,200—which are 
now in suit,drawn by Thomas L. Hume to the order of Hume, 
Cleary & Co. and endorsed by Hume, Cleary & Co., in the hand- 
writing of Thomas L. Hume. Those notes are in suit, and testi- 
mony has been taken concerning them. 

Q. Making, in all, six notes that the bank holds? 

A. Six notes; that is my recollection. 

Q. Do you hold any collateral security in connection with the in- 
debtedness to which you refer ? : 


= 
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A. We do; some. 
Q. Is or not that collateral security the property of the late 
Thomas L. Hume? 
A. That is the very question at issue in the case I have re- 
ferred to. 
327 Q. Do you know whether or not the indebtedness now ex- 
isting or claimed to exist from the estate of Mr. Hume to the 
bank originated with the present evidence of indebtedness which 
you now hold, or did the indebtedness antedate them ? 


Col. Torren: Objected to, as the book will show. 
Witness: No; they won’t. I am telling what the books show. 


A. I am satisfied, from an examination which has been made by 
Mr. Bradley, the cashier, at my instance and partially in my pres- 
ence, that one of the notes 


Mr. Perry: For what amount? 

Witness: I am testifying to what I know—secured by collateral, 
originated in 1876, and has been continued by renewals at intervals 
of sixty and ninety days, without curtailment of the principal, from 

that time down to July, 1881, and that just before Mr. Hume’s 
328 death—down to a brief period before his death. 
Q. Is that the only one that extends back that far? 

A. I am inclined to think it is. 

Q. Are any of the others extensions of preceding indebtedness ? 

A. All of them are. 

Q. Then will you state how far back they run? 

A. I cannot. That is a matter Mr. Bradley has not completed 
yet. 

Q. Do you think it would require labor of two or three days to be 
performed by the cashier in order to get an extract froin the books 
showing the history of these loans? 

A. To make a perfectly accurate statement the cashier would nec- 
essarily have to begin with the existing note and trace it back until 
he lost all trace of it, and when he got to the last note in the ledger 
which would correspond with the existing note in reference to the 
dates of maturity and renewal (the only thing we have to go by) he 

would then be able to tell whether or not the existing notes 
329 + were renewals; and, if so, how fai they extend. This ledger 

is kept for a considerable time. Mr: Bradley has already fur- 
nished me a partial statement in that respect. 

Q. Have you any objection to filing a copy of that? 

A. No; I will file a copy. 

(. Have you any objection to filing copies of the notes or produc- 
ing them in order that the examiner may make copies? 

A. That is the same question in substance which you put to me 
and I decline- to answer here. I will furnish you a list of the notes 
in respect to their dates and amounts and a statement showing 
origin, and I may add that after answering the now pending suit 
against us I will make that statement complete, by permission of 


134 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


counsel, by giving everything. I prefer to answer first the bill in 
the case in which I am a party. 
330 Q. Of course, vou understand that it is not the object of the 
administrators nor, so far as I am advised, of counsel for the 
Central National Bank to in any way interfere by questions asked 
here with your legitimate defence in other litigation, but it is neces- 
sary for the purposes of this suit that those notes at least should be 
produced. The six notes to which you refer are now held by the 
bank against the estate of Thomas L. Hume and are all overdue 
and unpaid, are they ? 
A. All. 
Q. And the amount represented by them—principal and inter- 
est—is a valid subsisting claim against the estate of Thomas L. 
Hume? 


(Col. Torren : I object to the question.) 


A. Thomas L. Hume is the maker of all the notes and the notes 
are unpaid. 


(Col. Torren: I object to the answer; I want to see the notes.) 


301 Cross-examination by Col. TorTen : 


Q. You have stated, I believe, that the amount due on these six 
notes is from $14,000 to $15,000 ? 

A. No; I didn’t. I said that we had four, of which the prineipal 
and interest combined was between $14,000 and $15,000 ; but I have 
got two more, one of which is for $2,200 and the other 1 is for $1,200, 
and we are suing Frank Hume on those. 

Q. Then you ‘have altogether over $17,000 of Tom Hume’s paper 
in your bank ? 

A. Yes; a great deal more than that really. 

Q. Have you any objection to bringing the collateral securities 
which you hold here and let us look at them ? 

A. I will bring them in the other case. 

Q. How does the amount of the collateral securities that you hold 

compare witlr these six notes ? 
332 A. Give it up. 
@. You don’t know? 

A. No. 

Q. Have you collateral i in your custody or in the bank ? 

A. That is a private matter. 

Q. It is important for me to know whether Tom Hume’s estate is 
really insolvent so far as your bank is concerned in this case. If 
you hold $17,000 worth of his notes and you hold collateral security 
for $18,000 these gentlemen cannot prove the issue of insolvency so 
far as you are concern-. That vou see, don’t you ? 

A. Yes; but I see the further fact, which you assert in your bill 
yg you filed here, alleging that we do not hold any collaterals at 
a 
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Q. I don’t want you now to testify on that subject. I would like 
to know what you claim to be collaterals for Tom Hume's 
paper. 
333 A. We have been sued on the part of Mrs. Pickrell in refer- 
ence to these various collaterals, and the bill avers that they 
are the collaterals of the Pickrell estate and not of Thomas L. 
Hume’s. If that bill which-you have filed be true, then we do not 
hold any collaterals. 
Q. Is that your objection to testifying in this case? 
A. Yes, sir. 


(Col. Torren: | here give notice that I will move the court to 
strike out the testimony of Mr. Elliot on this question of insolveucy 
of ‘Tom Hume’s estate.) 


Redirect by Mr. Perry: 


Q. Do you recollect bringing any suits for Mr. Keyser, as receiver 
of the German-American National Bank, against Thomas L. Hume 
in his lifetime? 

A. Yes; I brought two. 


(Col. Torren: The record will show.) 


Q. Do you recollect the amount of those notes? 
A. One for $7,665 an- the other $4,500. 


334 Q. Are those suits still pending’ 
A. Yes. 
(J. Are those notes unpaid ? 
A. Yes. 


Q. How long prior to Mr. Hume’s death were they brought ? 
A. They were brought on the 4th day of August, 1881. 


(Col. Torren (interrupting): Any defence interposed to those 
suits ? 
Witness: A fraudulent defence.) 


Q. I understand you, in answer to a question by Col. Totten, to 
state that suit has been brought against the National Bank of the 
Republic by Mrs. Pickrell, alleging that the collateral which you 
say you hold to secure the four notes that you have referred to was 
the property of Mr. Pickrell and not of Thomas L. Hume? 

A. Yes. 

Q. And that the object of that suit is to determine who is the 
owner of the collateral ? 

A. That is the object. The proposition is squarely made 

there. 
335 Q. And you say that if the collateral is the property of 
Thomas L. Hume or of his estate, then you would have no 
claim against the estate of Hume; in other words, that if this col- 
lateral belongs to Mr. Hume it is sufficient to pay the debt due the 
bank ? 
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A. No; itis not sufficient to pay all the notes held by the Na- 
tional Bank of the Republic, for the reason that there are the two 
notes which I have already referred to now in suit drawn by 
Thomas L. Hume and endorsed by him in the firm name of Hume, 
Cleary & Co. Those notes are overdue and unpaid and litigated. 

Q. Do you hold any collateral for those two notes? 

A. Hold nothing. : 

Q. The collateral only of the four notes are in suit ? 

A. Yes. 

Q. These notes are all in the handwriting of Thomas L. 
336 Hume and they are overdue and unpaid ? 
A. Yes, sir. 


Recross by Col. Torren: 


Is the name of A. H. Pickrell on any of them? 

. No; not on those notes we have got in the bank. 
. On any of these six notes in this case? 

. No, sir. 

. His name is on one? 

. Not on any of them. 


OPO ro 


R. K. ELLIOT. 


It is agreed by counsel that after the filing of the answer of the 
National Bank of the Republic in the equity suit of Mary E. Pick- 
rell against said bank that copies of the aforesaid notes may be filed 
by the witness in these causes in lieu of the notes themselves, instead 
of which. the copies shall be as competent evidence as the notes 


' themselves would have been. 


Adjourned until to-morrow, Friday, March 16, 1883, at 2 -c’k p. m. 


337 Subscribed and sworn to before me this 26th day of May, 


A. D. 1883. 
ALBERT HARPER, Examiner. 


Note by Examiner. 


Tugspay, June 26, 1883—8 -c’k p. m. 

And now comes the foregeing witness, R. K. Elliot, Esq., and pro- 
duces the statement and two of the notes referred to in his deposi- 
tion, and says that he will produce the others at the hearing of these 
causes if desired, and by agreement of counsel copies of said state- 
ment and said two notes are here incorporated into this deposition 
(the originals thereof being marked for identification Exhibit R. 
K. E. Nos. 1, 2, & 3, and to be produced at the trial) as follows: 
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398 Exuisit R. K. E. No. 1. 


Notes Given by Thomas L. Hume and Endorsed by Hume, Cleary & Co. 
and Discounted at National Bank of Republic. 


ce a ED, 


Date of note. | Time to run. Amount. 


- — a nr — -- — 


Oct. i I iciasthiieeetsinnteteedi Ueatiieg DS GO cctintaiiael 2,000 
“ EA, RE Rae ne ae oer I aa ee 2014 61 


gs REE ee eee ciel | 2551 67 
’ 24. eg ONC AOE PNR na oy © pei | 2.005 17 
ER ee Cie tae | 4,056 
ere OD. * cuisine 3,572 33 
SO oO adie eee a 6 CCl — 1,506 67 
ss a ee ieee 2,025 
Pe Bei? ° tadeeiines 7 6 “pene 3,972 33 


-_-— = ———— tf oe — — — 


a 4" * ae” * Sie eee 1,508 
oe. ff.”  ‘epuiiiemeria >. © Cosme 1,506 


et oe ne ce  eiieeeeeeeees 1,004 
n° Bee Oo hee BS Br tics 3,062 

- eon SS a TI 502 

“ RR aera. eB oaee 5 1,725 80 
MO | oO Le ee 1,723 80 


SOY BO; Wee seen cn scents GR * eee 3,062 
, »- & ee Sree: | 2D... ecibiedeneiliieaiena | 1,700 


Pe i ge 2.551 67 
DO i ek idles OB. * oabeiieee 1,521 
©. (GR. 9. dsinmnniaaitiias ils ° aie ee 

Jane Oe. * incintiirscrionnt ae.” | ae 2,300 


June Ree Shee cree 1,300 
Cee Thy Te oevwnicne . * snmieenee were 
at Pe SF... ° anieneuéend 1,216 80 


TI ee les cctntininiin inten Ge. a dheeeeeiaiemeel 2,230 80 


ns a en 


Probable history of $2,200 note T. L. Hume, endorsed Hume, C. & 
Co., excepting the first-mentioned $24,174, which was payable to 
and endorsed by Frank Hume. 


24,174, dated Oct. 9, 1879, 30 days, due Nov. 8-11, 1879 ...-..------. $2,014 66 


24,304, di: ited Nov. , 1879, 60 days, due Jun’y 12-15, 1880 eee 
24,744, Jan’y 15, 1880, 90 Ap’ 1 14 17, shdniwes ththing ae 
mea, * ff i * * @ * Jelg 0-98; ™ cnccscccsmuss 3,972 33 
mie, “sar mm. *.* * ‘* Oct. 10-13, ee 
a: © oe we) Oe * Jan’y 11-14, 196) 4... S48 
26,774, ‘“ Jan’y 14, 1881," “ ‘“* Ao. 14-17, i ee 3,062 
noe *§ in ye fF FU “* Jay 1b- *. ncctccocessets 
at,4em, “~* game la, * * & ‘“ Sept. 17-20, “ nciiiintaieetaenntetiiy, 7 
28,388, “ Sept. 19, “ @ So Bee, Bes. *- ccinciineeee 2,230 80 


_ eet 


* Paid June 18. 
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ExHIpit R. K. E. No. 2. 


$1,200. 16.80. W asHinoton, D. C., Sep. 1. 1881. 
Sixty days after date I promise to pay to the order of Hume, 
Cleary & Co. twelve hundred dollars, value received, with interest 
at 8 per cent. per annum, until paid, payable at the Na- 
340 ~~ tional Bank of the Republic. 
THOMAS L. HUME. 


No. —. Due, 31-3 Nov. 


Endorsed on the back: Hume, Cleary & Co. Protested Nov. 3, 
1881. 


Exulsit R. K. E. No. 38. 


$2,200. 30.80. WASHINGTON, D. C., Sept. 19, 1881. 

Sixty days after date I promise to pay to the order of Hume, 
Cleary & Co twenty-two hundred dollars, value received, with in- 
terest at 8 per cent. per annum until paid, payable at the National 
Bank of the Republic. 
THOMAS L. HUME. 
No. —. Due 18-21 Nov. 


Endorsed on the back: Hume, Qleary & Co. Protested Noy. 21, 
1881. 

341 Fripay, March 16, 1883—2 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry and Fendall, solicitors for Messrs. Perry & 
Fendall, administrators and complainants in Nos. 8011, 8012, and 
8013, and James 8S. Edwards, as solicitor for Central National Bank, 
the complainant in No. 7906; Messrs. Totten & Gordon, solicitors 
for the defendants; also the examiner and Edward Temple. 


Direct examination resumed by Mr. FENDALL: 


(. Have you the note referred to in your previous examination ? 

A. Yes, sir. 

(). Please describe it. 

A. It is as follows: 

$2,000. Wasuinoton, D. C., July 21, 1881. 

Ninety days after date I promise to pay to the order of Frank 
Hume two thousand dollars, value received, with interest at 8% 


until paid, payable at Bank of Washington. 
THOMAS L. HUME. 


No. —. Due ——. 
Endorsed : Thomas L. Hume, Frank Hume, Hall & Hume, Hume, 
Cleary & Co. 


. 


EE ECE ee eee te 
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342 (By consent of counsel the foregoing copy of said note is 

incorporated in this disposition from the origina: (which is 
marked for identification Exhibit E. T. No. 1), which will be pro- 
duced at the hearing of these causes or upon the proper request of 
counsel.) 


(). Please state the origin of the indebtedness for which this note 
Was given. 

A. June 7th, 1879, note for sixty davs was renewed from time to 
time, as will appear from the following statement filed herewith by 
consent of counsel : 


Note. 
Thos. L. Hume, $2,000.00, dated June 7, '79, 60 days ; renewed Aug. %, ‘79. 
a 2 000.00, * Aug. 9, ’79, 60 * Oct. 11. * 

2,000.00, © Oct. 11, °79, 90 * + Jan. 12, * 
» 000.00, Jun. 12,°80,90 * e Apr. 14, '80. 
2,000.00, * Apr. 14,’80,90 * ‘i July 15, * 
2,000.00, “ July 15, 90 « . Oct. 16, * 
” 000.00, © Oct. 16, GO + oe Jan. 17, *81. 
~ OOO.00, + Jan. 17,’°81,90 « 6 Apr. 20, ** 
2,000.00, “ Apr. 20, 90 « “ July 22, * 
» 000.00, © July 21, uO due & prot. Oct. 22, 'S81. 

343 Q. Are you acquainted with the signature of Thomas L. 


. 


Hume ? 
A. Yes, sir; that is his signature to this note. 
Q. Do you as executor of Dr. Gunton’s estate hold any other 
claims against Mr. Hume’s estate ? 
A. No, sir. 


Cross-examination by Col. Torren: 


Q). Are you acquainted with the signature of Frank Hume? 

A. Yes; reasonably well. 

(). Is that his signature on this note, which is payable to the 
order of Frank Hume and purports to be endorsed by him ? 

A. I should say it was his signature. 

©. You hold as collateral security for this note certificate of 40 
shares of the Potomac Fire Insurance Company stock for $1,000? 

A. Yes, sir. 

©. Worth about how much ? 

A. I have not made inquiry; | suppose $1,800. 


Redirect by Mr. FenpDALe: 


344 Q. Is there any question as to the ownership of that col- 
lateral ? 
A. None that I know of. 
Q. The fact of the ownership of that collateral is not now it liti- 
gation % 
A. I don’t know that it is. 


Mr. Mattingly, who is present as counsel for the witness, states as 
follows: Mrs. Annie G. Hume, the widow of Thomas L. Hume and 
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daughter of Mr. A. H. Pickrell, has filed a bill against the executors 
of Dr. Gunton’s estate, in which the question is as to the right of 
the executors to hold this collateral, it having been stock standing 
in the name of Mr. A. H. Pickrell and endorsed by Mr. Pickrell’s 
executors to Dr. Gunton. 


By Mr. Epwarps: 


Q. Then if that suit is determined in favor of the claim of Mrs. 
Annie G. Hume has no other your testator, Dr. Gunton, has no other 
security for the payment of this note than Thomas L Hume’s 
345 estate and the endorsement of Frank Hume? 
A. No other security than the note itself. 


EDW. TEMPLE. 


Subscribed and sworn to before me this 18th day of June, A. D. 


1883. 
ALBERT HARPER, Examiner. 


346 Apert F. Marsa, being produced as a witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and says as follows: 


Direct examination by Mr. FENDALL : 


Q. You are a resident of Washington ? 

A. Yes, sir. 

Q. Have you any claim against the estate of Thomas L. Hume? 

A. Yes, sir. 

Q. What is the shape of it? 

A. Balance due on a real estate note, with the credits that appear 
on the back of the note. The note is dated January 3, 1876, for 
$591.67, and is payable 18 months after date to the order of Warner 
& Hitz, trustees. The balance due on the note is $54.94, with inter- 
est from November 29, 1881. 

(Signed) ALBERT F. MARSH, 
By the examiner, ALBERT HARPER. 


(Cross-examination waived.) 


347 James W. WILLIAMs, being produced as a witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and savs as follows: 


Direct examination by Mr. FenDALL: 


Q. You are a resident of Washington ? 

A. I am. 

Q. What position do you occupy ? 

A. General book-keeper of the Citizens’ National Bank of Wash- 
ington city. I have charge of di-counts. 

Q. Has that bank any claim against the estate of Thomas L. 
Hume? 
A. Yes, sir; as appears by the following note, to wit: 


A. G. HUME Ys. C. N. B. OF W. CIFY ET AL. Ltl 


Exurpit J. W. W. No. 1. Albert Harper, Examiner. 
Copy. 


$300. Wasuineton, D. C., Aug. 27, 1881. 
Sixty days after date I promise to pay to the order of Frank 
Hume three hundred dollars, at the Citizens’ National Bank of 
Washington city, value received, with interest at the rate 
348 of 8 per cent. per annum until paid. 


(Signed) THOMAS L. HUME. 
No. —. Due 


(Endorsed :) T. L. Hume. $304.20. Oct. 29. Frank Hume, Hall 
& Hume, Hume, Cleary & Co. 


(By consent of counsel the foregoing copy of said note is incorpo- 
rated in this deposition from the original (which is marked for 
identification Exhibit J. W. W. No. 1), which will be produced at 
the hearing if desired or upon proper request of counsel.) 


Q. Are you acquainted with the signature of Thomas L. Hume? 

A. I am, and believe his signature to this note to be genuine. 
The note is wholly unpaid. 

Q. Please state the origin of the indebtedness for which this note 
Was given. 

A. The origin of this indebtedness and the curtailments and re- 
newals of the same will appear from the statement which I now file 
in evidence herewith, which is an exact transcript from the books of 
the bank in my possession as book-keeper, and which statement is 
as follows, to wit: 


349 Exuipit J. W. W. No. 2. Albert Harper, Examiner. 
Citizens’ National Bank. 


(Original written in pencil.) 


Nov. 5, 1877, T. L. Hume, maker-._--~-- 2551 66, A. H. Pickrell. 
» a Se Sepa ee 2.041 33 " 
eG ee eee 2,347 53 * 
ei Sy, eos eee 2.041 33 * 
A a, te ic abe 1,837 20 “4 
> 8. Sa Se re Pee 1,633 07 > 
a ae ee 1,428 93, Frank Hume. 
ae ee Sere ae 1,224 80 ’ 
ON ee el ae, ee ormene 1,020 67 % 
2.» See ee 918 60 . 
a ee ee see 816 53 ” 


Aug. 20, ’80, ie ; 


sieitaedh sale tan ee are — 
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612 40, Frank Hume. 
510 33 


EET oy Se aie 
Feb’y 23, ’81, 
I PS 408 27 
I PO ee Pe al 304 20 


[Endorsed:] Exhibit J. W. W. No. 2. 


Albert Harper, examiner. 


300 Cross-examination by Col. Torren: 


(. Do vou know the signature of Thomas L. Hume ? 
A. Yes, sir. 
Q. Is this his signature on this note ? 
A. So far as I know | think it is. 
Q. Do you know the signature of Frank Hume’? 
Not very well acquainted with that. 
Q. Is this is his signature endorsed on this note? 
A. I think it is. 
Q. Did you see him write it? 
A. No, sir. 
4). Does he say it is his? 
A. I have not heard him say. 
Q. Does he deny it? 
A. I believe so. 
Q. What collateral security have you got for the payment of this 
note ? 
A. Only the endorsements; nothing else. 
Q. Is this all you have? 
A. Yes. 
ool . Have you got any certificates of insurance stock or any- 
thing as collateral to this paper or any other? 
A. None that I am aware of. 
Q. Any collateral left by Tom Hume belonging tu the estate of 
A. H. Pickrell ? 
A. None that I am aware of. 
4 Could there be without you knowing it? 
A. No, sir. 
2. That is doubtful ? 
we 
6 You have the custody of the notes? 
A. As discount clerk they come through my hands. 
custody of them. 
Q. If a note comes into your bank accompanied by collaterals you 
know it? 
A. Yes, sir. 
Q. You have no collaterals given to your bank by Tom Hume? 
A. No record at all of any. 
Q. Have you ever had any collaterals there in the shape of bank 
stock, insurance stock, or gas company stock in the name of A. H. 
Pickrell ? 
302 A. None that I am aware of. 
Q. Is this Exhibit J. W. W. No. 2 
tion out of which this note results? 


I have the 


a history of the transac- 


TLD 
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A. Yes. 

Q. The amount of the first note was $2,500? 

A. Yes. 

Q. Do you remember that of your own knowledge? 

A. That is according to our books. 

Q. You have no personal knowledge of it? 

A. No, sir. 

Q. You have no personal knowledge of anything on this paper, 
Exhibit J. W. W. No. 2? 

A. No, sir. 

Q. It is copied from your books? 

A. Yes, sir. 

Q. Did you make that copy ? 

A. Yes. 

J. W. WILLIAMS. 


Subseribed and sworn to before me this 3lst day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 


393 JacoB Lrero, being produced as a witness, of lawful age, on 
behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says as follows: 


Direct examination by Mr. FENDALL: 


Q. You are a resident of Washington ? 

A. Yes, sir. 

(). Have you any claim against the estate of Thomas L. Hume? 
A. I have a note, which is as follows: 


$275. W asuinoaTon, D. C., Oct. 19, 1881. 

Ten days after date I promise to pay to the order of Jacob Lefo 
two hundred & seventy-five ;,, dollars in full for the purchase of five 
cows and calves, value received, with interest at the rate of — per 
cent. per annum until paid. 


THOMAS L. HUME. 


Endorsed: Jacob Lefo, Sam. Bensinger. 


3o4 (By consent of counsel the foregoing copy of said note is 

incorporated in this deposition from the original (which is 
marked for identification Exhibit J. L. No. 1), which will be pro- 
duced at the hearing or upon proper request of counsel.) 


Q. For what was this note given ? 
A. For five cows and calves. 
(). Purchased by Mr. Hume of you ? 
A. Yes, sir. 
Q. Where where they delivered ? 
A. Delivered to his place where he resided; out of town; at 
Tunlaw. 
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Q. When? 

A. Same day as the date of the note. 

Q. There has never been any payment on account of this note? 
A. Never. 

Q. Have you any other claim against Mr. Hume’s estate ? 

A. That is all. 


Cross-examination by Col. Torren: 


O00 Q. Have you any collateral security for this note ? 
A. None. 
Q. Nothing whatever ? 
A. No, sir. 
Q. What is this name on the back of this note? 
A. Mr. Bensinger’s name. 
Q. Did you have the note discounted ? 
A. He gave me the money for it. 
Q. You had to take it up? 
A. Of course. Mr. Hume didn’t take it up. 
(Signed) JACOB LEFO, 
Per examiner, ALBERT HARPER, 
Per Agreement of Counsel. 


By consent of counsel the time for the taking of testimony on be- 
half of the complainants in said causes, consolidated, is extended ten 
days from the expiration of the time fixed by the order of the court. 


ALBERT HARPER, Examiner. 


396 Henry WeErzZEL, being produced asa witness, of lawful age, 
on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and says as follows: 


Direct examination by Mr. FEnDALL: 


Q. State where you live and your occupation. 

A. Blacksmithing; West Washington, No. 1683 P street; house 
No. 3241 P street. 

Q. Have you any claim against the estate of Thomas L. Hume? 

A. Yes, sir; I suppose that must be against the estate for work 
done for the farm. Mr. Hume paid all the bills at the time. He 
paid me bills of the same kind as this one right along from month 
to month. 


By consent of counsel the following copy of said bill is incorpo- 

rated in this deposition from the original, which is marked 

307 + for identification Exhibit H. W. No. 1, which will be pro- 

duced at the hearing of these causes, if desired, or upon proper 
request of counsel, to wit: 


_—_ 


= or nna tne 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 
Exnuisit H. W. No. 1. 
The Tunlaw farm to H. Wetzel, Dr. 


GEORGETOWN, Nov. 3rd, 1881. 
Sept. 3. To making 1 ring for bramble scythe.._-.--_.---- 25 
9. To cutting threads on body-bolt & piecing & weld- 
ing quible- -stay & heading, 2 bolts in 5th wheel & 


1 bolt in RODE nce cmmemeeentiqn neem 1 00 
“ 12. To steeling 1 end of maddox & sharpening 1 end ~~ 31 
“ “To setting 1 bramble scythe, 10; & 2 shoes, steel, 
De cncitintn wonincanicivaswciind summpeiecienlanaeen 72 
ee Ae ee o7 
Oct. 6. To entitling 1 wage tae ...... ...scccnsememue 75 
“ 19. To 1 shoe removed & setting 1 scythe & 1 scythe bolt 
FF Bin ccnnne cone scnenweenenegeeaeeenes 45 
“ 20. To 4 rivets & 4 bolts in iron on wheel-jack ~------- 40 
To making new wood-work on wheel-jack -...-.---- 1 75 


“* 26. To piecing & welding axle-arm & 1 colter, washer, & 
setting axletree, & 1 nut on body-bolt & tightening 


BOIS G GING wcrc cacenwncenceien ines 2 50 
“ Zi. BO b GReO: OV Bet, 86 TE GOS, CIEE. cnc aoceeeeeen 62 
$9 12 


Received payment. 
H. WETZEL. 
308 L. G. BEYER, Manager. 


Cross-examination by Col. Torren : 
Q. Do you know to whom the Tunlaw farm belonged ? 
(Mr. FENDALL: Question objected to.) 


A. To the best of my knowledge, it was Mr. Hume’s. When I com- 
menced doing work for the farm Mr. Hume ordered me to do this 
work and he paid me at the store every month. He died a few days 
before this bill was presented. 


Redirect by Mr. FENDALL: 


Q. Did you recognize any one else in this transaction besides Mr. 
Hume? 

A. No, sir. 

Q. Looked to him for the payment of it, and no one else ? 

A. No one else. 

Q. You have presented other bills just like this bill to Mr. Hume 
and were paid by him ? 

A. Yes, sir. 

(Signed) HENRY WETZEL, 

By Examiner, per Agreement of Counsel. 


(Adjourned until Monday, at 1 -c’k p. m., M’ch 19, ’83.) 
19—285 
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359 Monpbay, March 19, 1883—1 -c’k p. m. 


Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall,as solicitors for Perry & Fendall, 
complainants ; James S. Edwards, Esq., as solicitor for the Central 
National Bank, complainant; Messrs. Gordon and Totten, solicitors 
for Annie G. Hume and her children and other defendants ; also 
the examiner and— 


GEORGE W. CocaRAN, who, being produced as a witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says as follows : 


Direct examination by Mr. Epwarps: 


Q. Where do you reside ? 

A. In the city of Washington. 

Q. How long have you resided here ? 

A. Over fifty-eight years. 

Q. Were you born here? 
A. I was. 
360 Q. And lived here ever since your birth ? 

A. With the exception of two or three years, when I was a 

minor. 


Q. Are you engaged in business; if so, in what and how long? 

A. Yes; in the cigar & tobacco business; since the first day of 
March, 1847, for myself. 

Q. Did you know the late Thomas L. Hume? 

A. I did. 

Q. How long had you known him prior to his death ? 

A. He died in ’81, did he not, sir? 


(Col. Torren: Yes, sir.) 


I am warranted in saying that I had known him for at least 
twenty years prior to his death. I could say more, but I am war- 
ranted in saying that now. 

Q. Where was Mr. Hume living during this period of your ac- 
quaintance with him ? 

A. When I first became acquainted with Mr. Hume he was 
361 a boy in the employ of Mr. Edward Hall, grocer, on Market 
Space, between 7th and 8th streets, northwest. He resided 
in the District of Columbia. 
_ Q. After Mr. Hume’s employment, as you state, did he carry on 
business in this city? And, if so, state its character and how long 
he carried on business, to your recollection. 

A: Mr. Hume carried on business for himself and in connection 
with partners from about 1863 up to the date of his death—whole- 
sale & retail grocery & liquor store. 

Q. State the location of that store for business purposes compared 
to other portions of the city. 


ew em aR nm 
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A. They occupied two sites during the time that Hall & Hume 
and Hume, Cleary & Co. were in partnership, and both were as eligi- 
ble sites as there were in the city of Washington. 

Q. Do you know Mr. Frank Hume, and how long have 
362 you known him? 

A. Possibly I have known him incident-ly for twelve or 
fifteen years. 

Q. Was he engaged in business in this city during that period ; 
and, if so, in what? 

A. He embarked in business for himself as a whoiesale grocer ten 
or twelve years ago, and has been in that business ever since. 

Q. I hand you three promissory notes, dated, respectively, on the 
4th, 20th, and 24th day- of August, 1881, and payable to your order. 
I wish you to examine these notes and state whether your name is 
endorsed thereon as payee, and the circumstances under which you 
made that endorsement, and whether these notes are the originals; 
if not, state the time, if you can recollect, when you first endorsed 
any notes for Thomas L. Hume and the circunistances of the original 

endorsements. 
363 A. These three notes are all endorsed by me. I think the 
first note I endorsed for Mr. Hume was on or about the first 
day of May, 1881, and the two following ones must have been in 
June, 1881. I endorsed in the whole three notes for Mr. Hume, of 
which these three are renewals. While I had known Mr. Hume as 
man and boy for some eighteen or twenty years, I never had had a 
business transaction with him of any kind in my life. Early in 
the season of 1881 he came into my store, and, after stating that he 
could not endorse for anybody, asked me if I had confidence enough 
in him to endorse his note for $3,000. I told him I had, and I en- 
dorsed it. Somewhere within thirty days he came in with an 
apology, and stating that he had expected to have been in 
364 the receipt of some eighteen or twenty thousand dollars be- 
fore that time, but he found himself in the condition of want- 
ing money, and asked me if I would endorse another note for $3,000. 
Both of these notes were to be jointly endorsed by myself and Frank 
Hume. I told him I would. A few days after that, according to 
my memory, he came to me and stated that he had negogiated a sale 
of a block of houses on T street, between 14th and 15th streets, and 
he had been expecting to have been in receipt of the money for 
some time, but there was a hitch in it; the papers had all been 
drawn, and that he would be in receipt of $20,000 in money from 
the sale of those houses as soon as it was consummated, and that 
while he could not endorse for me he would be very happy to loan 
me any amount of money I wanted just as soon as he realized 
365 from the sale of these houses; consequently he got my third 
endorsement. This note was to have also the joint endorse- 
ment of Frank Hume; that was a special and positive promise that 
he made before I endorsed either or any of them—that Frank Hume 
was to be endorser and jointly liable. After those notes became due 
they were renewed. He called on me and gave various reasons why 
they should be renewed ; he was hard-up and hadn’t the money ; but 
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at each and every renewal it was to be accompanied by Frank Hume’s 
endorsement. 
Q. Are these three notes that I have handed you the renewal notes 
you speak of? 
A. To the best of my knowledge and belief, those are the three re- 
newal notes of the original notes extended from the spring until the 
fall. I first endorsed for him in the spring and he died in 
366 the fall. 

Q. Did you observe when you endorsed these notes that 
you were the payee thereof, and did you know of your legal liability, 
by reason of your becoming first endorser thereon, at the time you 
endorsed them ? 


(Col. Torren: Objected to.) 


A. I did not know that I was laying myself liable for more than 
Frank Hume was; as old a man as I am, I had no suspicion of the 
law bearing upon that. 

Q. What is your recollection as to the maturity of those notes ; 
did any of them mature prior to Thomas L. Hume’s death—I mean 
the renewals ? 

, A. The first one fell due on the day he died, the next on the Mon- 
day following, according to my recollection, and the other fell due 
afterwards. 

Q. After Thomas L. Hume’s death and the maturity of these notes, 

or at any time after his death, did you call upon Frank Hume 
367 in regard to them? 
A. I did. 

Q. State what occurred. 

A. My first interview with him was possibly from four to six days 
or a week afier his brother’s death. Frank Hume at the interview 
told me that he never signed those notes; that they were forgeries ; 
that he never signed them, nor authorized them to be signed. 

Q. What action, if any, was taken by the holders of those notes 
in respect to their collection ? 

A. The holders of the notes entered suit against the endorsers. 
I went into court and confessed judgment. 


Mr. Epwarps: Youdid confess judgment; judgment went by 
default against you ? 
Witness: Judgment went by default against me. 


Q. And you have paid them, have you ? 
A. I paid them. 
368 Q. How did you pay them? 
A. By certain checks which are in your possession. 

Q. I hand you three checks; please state whether they are the 
ones. 

A. Here are tie checks, each bearing date February 13, 1882; one 
payable to Eugene Carusi, as attorney for Lewis Johnson & Co., for 
$3,121.05; another one was for the Second National Bank note, 
payable to “T. L. Hume’s note, int. & costs, $3,128.63,” endorsed 
by H. C. Swain, who was cashier of the bank; and the other one 
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payable to the order of “ Nat. Wilson, attorney for Nat. Met. B’k,” 
for $3,124.90. 

Q. Has any portion of the money thus paid by you on account 
of these nutes or your endorsement been repaid ? 

A. Not one farthing. 

Q. Have you any security whatever for the amount due you from 
Mr. Hume’s estate on account of these endorsements? 

A. None whatever. 
369 Q. What consideration, if any, did you receive from Tom 
Hume for your endorsements ? 

A. None, in the most remote degree. I paid them for the sake of 
my honor, which was as clearand explicit as possible. I received 
no consideration whatever in any manner, shape, or form. 

Q. What was Frank Hume’s financial standing at the time you 
endorsed these notes and also his reputation ? 

A. As goods as any man’s in Washington, as far as I knew. 


Mr. Epwarps: I here offer said three notes in evidence and also 
said three checks, all of which, by agreement of counsel, are copied 
or incorporated into this deposition with the understanding that the 
originals thereof (which are marked for identification Exhibits G. 

W. C. Nos. 1, 2,3,4,5,and 6) shall be produced at the hearing 
370 of these causes if desired or upon proper request of counsel, 
and which are as follows: 


Exuisit G. W. C. No. 1. 
$54 2 
3,000 


QO 


3,054 25 
W asHINnGTON, D. C., Aug. 4, 1881. 
Ninety days after date I promise to day to the order of Geo. W. 
Cochran three thousand dollars, value received, with 7 per cent. in- 
terest until paid, payable at the Second National. 


THOMAS L. HUME. 


Endorsed on the back: T. L. Hume, Nov. 2, 3,054.25. Geo. W. 
Cochran, Frank Hume, M’ch 13, ’82, $3,128.63. Paid by George W. 
Cochran, including costs of suit, int., & protest. W. F. M., att’y. 


Unirep STATES OF AMERICA, | 
District of Columbia, | 


a 


™ Be it known that on the fifth day of November, in the year 
eighteen hundred and eighty-one, I, George W. Ballock, notary 
public, duly commissioned and sworn, residing in the Dis- 
371 trict of Columbia, at the request of the Second National Bank 
of Washington, D. C., presented at said bank, to the book- 
keeper thereof, the original note hereto attached and demanded pay- 
ment thereof, whereunto I was answered, “ It is not good.” 
Therefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, against the drawer 


ee ee 
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and endorsers of the said note and all others whom it may concern 
for all costs, exchange, re-exchange, charges, damages, and interest 


suffered and to be suffered for want of payment thereof. 


In testimony whereof I have hereunto set my hand and affixed 


my notarial seal of office the day and yeare aforesaid. 
372 [SEAL. ] G. W. BALLOCH, 
Notary Public. 


I Tinh rcenincindenninihiceuiahs $1 75 
INI tinjenaiainn<ebieiiciplipnsiieinneah 20 
ID ininnstnissenehemepetaiiaiininnnatan 

1 95 


Recorded in Book 1, page 510. 
Endorsed on the back as follows: No. 17451. T. L. Hume. 


ESERIES IE SPO $3,000 

SR isicnieiidincitieabm: eneoenes 54 25 

Protesting fees.....--- 1 95 
_ | ene $3,056 20 


‘George W. Balloch, notary public. Nov. 5, 1881. 


Endorsers: G. W. Cochran, Frank Hume. 


373 Exursit G. W. C. No. 2. 
$3,000. 36.75. WASHINGTON, D. C., Aug. 20th, 1881. 


Sixty days after date I promise to pay to the order of Geo. W. 


Cochran three thousand dollars, value received, with 7 per cent. in- 


terest until paid. 
THOMAS L. HUME. 


Endorsers on the back: Geo. W. Cochran, Frank Hume. 


UniTED STATES OF AMERICA, | 
District of Columbia, j 


Be it known that on the twenty-second day of October, in the vear 
eighteen hundred and eighty-one, I, John T. Arms, notary public, 
duly commissioned and sworn, residing in the District of Columbia, at 
the request of Lewis Johnson & Co., of Washington, presented at office 
of Hume, Cleary & Co., Market Space, and at the residence of maker, 

3319 West or P street, Georgetown, the original note hereto 
374 attached and demanded payment thereof, whereunto I was an- 

swered, “Thomas L. Hume is not in this firm now; he 
sold out yesterday;” and at his residence I was answered, “ He is 
not in.” 

Therefore I, the said notary, at the request of aforesaid, have 


> 8§ ° 


protested, and by these presents do solemnly protest, against the 
drawer and endorsers of the said note and all others whom it may 


as 
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or doth concern for all cost, exchange, re-exchange, charges, datn- 
ages, and interest suffered and to be suffered for want of payment 
thereof. 
In testimony whereof I have hereunto set my hand and affixed 
my notarial seal of office this 22nd dav of Oct., 1881. 
JOHN T. ARMS, [seaz.] 
Notary Public. 


(_ RS $1 75 
ai 20 
PUD ncigudsnnnmmineisan 
$1 95 
379 Recorded in Protest Book —, page —. 
Endorsed on the back as follows: No. 22574. Thomas L. Hume. 
an ee 3,000 
EE er a ee 36 75 
i 1 95 
_ RN earns 3,038 70 
376 Exursit G. W. C. No. 3. 
3,092 
$3,000. 36.75. WasuHinoton, D.C., Aug. 24, 1881. 


Sixty days after date I promise to pay to the order of Geo. W. 
Cochran three thousand dollars, value received, with 7 per cent. int. 


until paid. 
THOMAS L. HUME. 
No. —. Due Oct. 23. 


Endorsed on the back: Geo. W. Cochran, Frank Hume, Hume, 
Cleary & Co. 


UNITED STATES OF AMERICA, | 
District of Columbia, j 


Be it known that on the twenty-sixth day of October, in the year 
eighteen hundred and eighty-one, I, Thomas J. Myers, notary pub- 
lic, residing in said District, duly commissioned and sworn, at the 
request of the National Metropolitan Bank of Washington, presented 

at the late residence of the maker the original note hereto at- 
377 tached and demanded payment of the sum of money in the 

said note specified, whereunto I was answered by Mrs. Hume, 
“Mr. Wm. A. Gordon will administer on Mr. Hume’s estate to-mor- 
row. I cannot pay it.” 

Therefore I, the said notary, at the request aforesaid, have pro- 
tested, and by these presents do solemnly protest, against the drawer 
and endorsers of the said note and all others whom it may or doth 
concern for all costs, exchange, re-exchange, charges, damages, and 
interest suffered and to be suffered for want of payment thereof. 


To wit: 


LLL LE LLL LOE » 
r “ : emmncoetomen owes 
seaemiaiedion ath. ee _ omenetaan 
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In testimony whereof I have hereunto set my hand and affixed 
my notarial seal of office the day and year aforesaid. 
(SEAL. | THOS. J. MYERS, | 
Notary Public. 


II, iiss hildahiniiitnebettin io ucinasaca $1 75 
ETS, 8 a Ome 30 
ee | 
Recorded Book 7, page 543. 
Endorsed on the back as follows: Thos. L. Hume. 
SI Vidic iescmieiiseahiatidiianaidasi $3,000 
i cltatilida nics: siaoenion: sxnislinhetnnia 36 75 
AE Sa Re epee 2 05 
ni tidicid xmas $3,036 75 
378 Exuipit G. W.C. No. 4. 
No. —. Wasuineton, D. C., February 13, 1882. 
National Metropolitan Bank pay to Eugene Carusi, attorney for L. 
ohnson & Co., or order three thousand one hundred & twenty-one 
ry dollars. 
$3,121.05. GEO. W. COCHRAN. 


Endorsed on the back: Eugene Carusi, att’y for L. Johnson & Co., 
Eugene Carusi. 


Exurpit G. W. C. No. A. 


No. —. WasHInaTon, D. C., February 18, 1882. 

National Metropolitan Bank pay to T. L. Hume, note, int., & costs, 4 
or bearer, three thousand one hundred and twenty-eight ;%%; dollars. | 

$3,128.63. GEO. W. COCHRAN. 

Endorsed on the back: H. C. Swain. 


' 
es ee 


Exuisit G. W. C. No. 6 


No. —. WasuHinoton, D. C., February 13, 1882. 

National Metropolitan Bank, pay to Nat. Wilson , attorney for Nat. 
Met. B’k, or order three thousand one hundred & twenty-four 7%°5 - 
dollars in full of note & costs of the late T. L. Hume. 

$3,124.90. GEO. W. COCHRAN, 


Endorsed on the back: Nat’l Wilson, att’y for Nat. Met. B’k. 


379 Cross-examination by. Col. Torren : 


Q. I notice that one of the endorsers on one of these notes is Hume, 
Cleary & Co. They are good, are they not? 
A. I don’t know. 
@. What do you think about them ? 


a, - ~~ a 
/ 
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A. Hume, Cleary & Co. should be good, but that is merely a mat- 
ter of opinion. 

Q. Their reputation is that they are good ? 

A. Yes; but I do not know anything at all about them. 

Q. You have in contemplation a suit against Hume, Cleary & Co. 
upon the note on which they are endorsers, have you not? 

A. I want to exhaust all the remedies that I have against each 
and every one of the endorsers. 

Q. There is no doubt about it that Hume, Cleary & Co. are good 

for double that amount of money? 
380 A. As far as I know they ali ure. 

Q. You stated that Mr. Hume, when he came to you for one 
renewal, said he expected to get $18,000 or $20,000 from somewhere. 
Did he not tell you where ? 

A. Yes. 

@. Where. 

A. Mr. Hume, when he came to me, not for any renewals, but for 
the second endorsement, stated that he expected to be in receipt of 
a large amount of money soon, and while he could not endorse for 
me he would have plenty of money to loan me. When he came for 
the third endorsement, a short time afterwards, he told me that the 
property that he had sold was a row of houses on T street between 
14th and 15th streets, but that there was some hitch in the transfer, 

but he expected the sale to be closed in a very few days, and 
381 he renewed his offer that he would have plenty of money to 
lend me. 

Q. His expectations referred to the row of houses? 

A. That is what he told me. 


(Col. Torren: We object to the testimony of Mr. Cochran in these 
eases, so far as it relates to the transaction or conversation with 
Thomas L. Hume, because such testimony is excluded by the statute 
under the decision in the case of Page vs. Burnstine.) 

GEO. W. COCHRAN. 


Subscribed and sworn to before me this 18th day of June, A. D. 
1885. 
ALBERT HARPER, Examiner. 


382 James S. Epwarps recalled. 
Redirect examination by Mr. FENDALL: 


Q. Do you know the handwriting of Thomas L. Hume? | 
A. I have seen him write often. The three signatures of Thomas 
L. Hume to the three notes dated August 4th, 20th, & 24th, 1881 
(being Exhibits G. W. C. Nos. 1, 2, & 3), referred to in the deposition 
of Mr. George W. Cochran are in the handwriting of Thomas L. 

Hume. 
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Cross-examination by Col. Torren : 


i Q. You are a lawyer by profession ? 
i A. I have so stated. 
Q. Are you familiar with the various handwritings on those 

1 three notes and in and about said notes? 
Ail | A. I have seen the gentlemen whose individual names appear to 
i} these three notes write frequently and have often seen them 
ve 383 sign their names. 

| Q. Who wrote the name of Hume, Cleary & Co. on the 
back of one of these notes ? 

A. I have no recollection of seeing any member of the firm of 
Hume, Cleary & Co write the name of that firm. I speak of the in- 


a 


a 


} dividual names on the notes. 

ih Q. What are the individual names to which you refer? 

} ‘ ‘ » 

} A. Thomas L. Hume, George W. Cochran, Frank Hume. 


Q. The name of Frank Hume appears on each of those three 
notes. Did he write it or not? 

A. I cannot state whether or not he wrote them. 

Q. What is it, in your opinion ? 

A. I believe it to be his signature. 
i Q. Have you seen him write? 
ie A. I have. 

: 


a ee 


a Ane ie NaI 


(Mr. Fenpai: All questions as to the signature of Frank Hume 
objected to.) 


384 Q. You have had experience enough in the business of 
judging of handwritings to give a reasonable opinion on that 
subject ? 


A. I have. 

@. Has Mr. Cochran a fair chance or an undoubted chance of 
recovering from Hume, Cleary & Co. the amount of those notes, 
after your investigation, such as you have given to it? 

A. In my judgment, he is entitled to recover from that firm as 
the last endorsers, from my knowledge of the facts and the circum- 
stances. 

Q. There is no doubt in your mind that this money which Mr. 
Hume got went into the firm of Hume, Cleary & Co., is there ? 

A. I am thus reliably informed. 


Witness: I give my opinion only concerning the endorsement 
of Frank Hume. I verily believe it to be his signature. I have 
been advised, however, that it is not his signature. 


385 Q. But nobody except Frank Hume? 
A. By those to whom he has denied it—our client, Mr. 
Cochran, being one. 


JAS. 8S. EDWARDS. 


Subscribed and sworn to before me this 20th day of June, A. D. 
1883. 


ALBERT HARPER, Examiner. 
(Adjourned until Wednesday, March 21st, 1883, at 2 -c’k p. m.) 
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386 WepNEsDAY, March 21, 1883—2 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, as solicitors for Perry & Fen- 
dall, complainants; James S. Edwards, as solicitor for the Central 
National Bank, complainant ; Messrs. Gordon & Totten, as solicitors 
cer amg Annie G. Hume and her children; also the examiner 
and— 


WILLIAM A. McKenney, who, being produced as a witness, of law- 
ful age, on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and says as follows : 


Direct examination by Mr. Perry : 


Q. You are a practising attorney and member of the bar of the 
District of Columbia ? 


A. Lam. 
Q. Are you attorney for H. M. Hutchinson? 
A. | am. 
387 Q. I believe Mr. Hutchinson is now and has been for some 


days quite ill” 

A. I so understand. 

(. And in danger of his life, in fact ? 

A. I believe so; I have not seen him myself. 

(. Have you, as his attorney, in your possession any evidence of 
indebtedness against the estate of Thomas L. Hume? 

A. I have in my possession, as his attorney, a check drawn by. 
Thomas L. Hume in favor of H. M. Hutchinson, on the Second Na- 
tional Bank of this city, for $2,000, dated October 20, 1881. 

q. Have you any security whatever for it? 

A. I have not. 

(). Has anything been paid on account of it? 

A. No, sir; not that [ am aware of. 

(By consent of counsel the following copy of said check is 

388 incorporated in this deposition from the original, and is ad- 

mitted to be as competent evidence as the original, which will 

be produced at the hearing of these causes, if desired, or upon proper 
request of counsel.) 


Copy. 
No. 1482. Wasuineron, D. C., Oct. 20, 1881. 


Second National Bank pay to H. M. Hutchinson or order two 


thousand ;,y dollars. 
$2,000. 
Two thousand doll’s. THOMAS L. HUME. 


Endorsed: H. M. Hutchinson. 


Protested Oct. 24, 1881. 
Protest fee, $1.85. 


WM. A. McKENNEY., 
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| it Subscribed and sworn to before me this 20th day of June, A. D 
my 1883 


ALBERT HARPER, Examiner. 


i 389 FREDERICK A. Stier, recalled, having been heretofore ex- 
bs amined, appears and produces the following: 


| Exurpsit F. A. S. No. 3. 


Extract from individual ledger of the Second National Bank, Wash- 
ington, D. C., from ac. of T. L. Hume, from May 5 to May 9, ’81, 


| ; both inclusive: 
j i Dr. Cr. 
Hit ee 75 SR Dh HE Rewetniont 3,000 
ie .  ‘dianbaainncibipsaiinapin 396 11 UN tecentnineinmneinsion 78 
hep tndiemittllebiins 250 Ty © | eqns 2,000 
We Talika 500 
We Oe amibediendeanielbniiiae 400 
of Si Me ibaaitietinseirintaasic 3,054 25 
HW i eicipeinnnsiiensigie 12 12 
iP IS 117 94 
‘ Ris EM 5 8 eee hala cil 27 70 
© rdisiciiiniadbicansinaesii 196 18 
May 4. ’81, at close of business : 
eI INU ese eect tse Aa $189 27 
Which by consent of counsel is herewith filed in evidence and con- 
sidered as competent as the original record and marked Exhibit F. 
A.5. No. 3. 
390 Direct examination by Mr. Epwarps: 
The above transcript is in your handwriting ? 


Q. 

A. Yes, sir. 

Q. You made it? 

A. Yes. 

Q. From the books of the bank ? 

A. Yes. 

Q. The figures shown in beth columns of that statement indicate 
dollars and cents, do they not ? 

A. They do. 

Q. I observe a credit on May 5th to Thomas L. Hume, discount, 
of $3,000 ; please state, if you can, what relation that discount bears 
to the note of May 4, 1881, referred to in your previous testimony 
as endorsed by George W. Cochran. 

A. Our board of directors discounted the note of May 4, 1881, for 
Thomas L. Hume, endorsed by George W. Cochran, which was 

placed to his credit on the 5th. 
391 Q. Is that Cochran note, the subject-matter of that discount, 
represented by that entry ? 
A. Yes. 
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Q. And went to his credil, as shown on the books of the bank? 

A. Yes. 

Q. Did you examine the account of Thomas L. Hume for the 
purpose of ascertaining what balance was to his credit at the close 
of business on the 4th of May, 1881? If so, with what result. 

A. I did. At the close of business on May 4, 1881, he had $189.27 
to his credit. 

Q. I now hand you check, dated May 7, 1881, and call your 
attention to the stampmark on its face, semicircular in form; please 
state if you recognize that stamp. 

A. That is our cancel stamp. Every night at close of business 

we cancel all the checks paid that day. The stamp on the 
392 back indicates that it was paid on May 9th to the National 
Bank of the Republic. 

(). Now, state what relation, if any, that check bears to the debit 
to Mr. Hume appearing as of May 9th for $196.18 on said statement 
or extract. 

A. It is the same check item charged up on May 9th. 

Q. That check is the bank’s voucher for that much, is it not? 

A. Yes, sir. 


Said check produced by the administrators as having been found 
among Mr. Hume’s effects is as follows : 


Exurpsit F. A. S. No. 4. 


No. 1092. W AsHINGTON, D. C., May 7, 1881. 
Second National Bank pay to O. C. Green, agent Va. Life In. Co., 
or order, one hundred & ninety-six +/;°5 dollars. 
$196.18. 
(One hundred & ninety-six +8; doll’s.) 
THOMAS L. HUME. 
[Second National Bank, Washington, D. C., May 9, 1881. Paid.] 


And the same is herewith filed in evidence and marked Exhibit 
F. A. S. No. 4. 


(Endorsed :) O. C. Green, agent. 
[ Nat’l Bank of the Republic, Washington, D. C., May 9, 1881. Paid. ] 


393 (By agreement of counsel said statement or extract (marked 

Exhibit F. A. 8. No. 4) is admitted in evidence to be as com- 
petent as the books would have been if produced, subject to all legal 
exception or objection.) 


F. A. STIER. 


Subscribed and sworn to before me this 15th day of June, A. D. 


1883. 
ALBERT HARPER, Examiner. 


(By agreement of counsel the following paper (marked Exhibit J. 
T. S. No. 1), purporting to be copy — a check for $500, drawn by 
Thomas L. Hume upon the Second National Bank to the order of 
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J. T. Stevens, is admitted in evidence to be as competent as the orig- 
inal check would have been if produced, subject to all exception to 
the competency and effect of the check itself :) 


394 Exursit J. T.8. No.1. Albert Harper, Examiner. 


Linden Kent, attorney and counsellor at law, Coreoran building. 


W asHineton, D. C., March 30, 1883. 
DAR FENDALL: I send you copy of check as follows: 


Copy. 


No. 1437. WasuHinoton, D. C., Sep. 19, 81. 
Second National Bank pay to J. T. Stevens or order five hundred 
vey dollars. 


Five hundred dollars. 
(Signed) THOMAS L. HUME. 


Endorsed: J. T. Stevens. 


‘ This check presented Sept. 19, ’81,and payment refused by cashier 
Second Nat'l B’k. Said, no funds. 
a 
Yours truly, LINDEN KENT. 


395 GEORGE J. SEUFFERLE recalled. 


Direct examination by Mr. Epwarps: 


Q. In your previous examination you stated that a considerable 
portion of the indebtedness assumed by Thomas L. Hume on the 
settlement with Mrs. Hall consisted in amounts due for moneys bor- 
rowed by the firm. 

A. Yes. 

Q. Have you any recollection or any memoranda from which you 
can refresh your memory concerning any of the obligations of that 
firm which fell due after the dissolution and settlement ? 

A. I have. 

Q. State what you know about it. 

A. It was a note given by Hall & Hume and endorsed by Mr. 

A. H. Pickrell, the father-in-law of Mr. Hume; the original 
396 amount I don’t recollect—I think in the neighborhood of 

$4,000—discounted by the Bank of Washington. When the 
note fell due Mr. Hume wished to curtail it and renew it, but Mr. 
James, the cashier of the Bank of Washington, objected, because he 
saw the advertisement of the dissolution, and he stated that gave 
Mr. Hume no authority to use the firm’s name in liquidation or for 
any renewal, and, in order to accommodate Mr. Hume, under a 
power of attorney from Mrs. Hall, we made several notes until the 


/ 
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debt was paid, signed, individually, Thomas L. Hume and Susan L. 
Hall by me. 

Q. Did you keep a copy of those notes or a memorandum relating 
to them ? 

A. I merely kept a memorandum and made a copy of one of 
them. 

Q. Is that it? 

A. Yes; I think that is the first copy ? 
397 (Mr. Gorpon: Where is the original ? 

Mr. Epwarps: Taken up by Mr. Tom Hume, according to 

the custom of the bank; of course, they would deliver the original 
to Mr. Hume.) 


Q. Do you know where the original of that note is or the re- 
newals? 

A. I do not, sir; this is a copy, made at the time of the transac- 
tion. 


Mr. Epwarps: Said copy of said note is here offered in evidence 
and the same, by agreement of counsel, is hereto copied and incor- 
porated in this deposition with the understanding that the original 
copy (which is marked for indentification Exhibit G. J. S. No. 10) 
shall be produced at the hearing of these causes, if desired, or upon 
proper request of counsel, and which is as follows: 


398 Exuisit G. J. 8S. No. 10. 
(Copy.) 
$3,000. WASHINGTON City, Nov. 18, 1874. 


Sixty days after date we or either of us promise to pay Adolphus 
H. Pickrell or order three thousand dollars, with interest at — per 
cent. per annum, value received. 


(Signed) SUSAN L. HALL, 
. Per GEO. J. SEUFFERLE, At?’y. 
Do. THOMAS L. HUME. 


The above has been renewed for $2,500 at 90 days from Jan. 21 
1875, to the order of A. H. Pickrell at 8 per cent. per annum. 

The above has been renewed for $2,000 at 90 days from Ap’l 24, 
1875, to same order. 

The above was renewed for $1,500 at 90 days from July 26, 1875, 
to same order. 


399 Q. I hand you a paper purporting to be signed by R. T. 
Morsell, dated Sept. 28,1875. Did you ever see that paper 
before? And, if so, state the circumstances and all you know about it. 
A. It is an exhibit of the condition of the real estate of Thomas 
L. Hume. It was, as the date indicates, delivered to us by Mr. Mor- 
se!l Sept. 28, 1875, and it has been in the possession of myself, I 
might say, ever since, because I have had charge of all the papers 
relating to this settlement between Thomas L. Hume and Mrs. Susan 
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L. Hall. The origin of this paper or the reason why we obtained 
it was the showing, that at the time of the settlement I have testi- 
fied to at the last examination here or the dissolution of the firm, 

which was in 1874, Mr. Thomas L. Hume’s assets indicated 
400 _—_ that he was insolvent at that time. 

@. You stated at the last examination that the piece of 
property on E street, wherein Mr. Thomas L. Hume resided with 
his family, was given as security for the ten $5,000 notes given to 
Mrs. Hall on the settlement. Were you ever in that house? 

A. I have been. 

Q. Describe those premises—character, location, and improve- 
meuts. 

A. The number of the house I do not recollect; it is located on 
the north side of E street between 6th and 7th streets northwest, ad- 
joining an alley; three-story and cellar in front building ; front, 
press brick ; two back buildings, one added to the other; under one 
roof now; large stable in the rear of the lot; press-brick front, with 
stone steps. I was only on the lower floor, which was elegantly 

furnished. I was in the dining-room and back premises on 
401 the ground floor throughout. 

Q. What, if anything, did you know of Mr. Hume’s style 
of living and entertainments ? 

_A. The only entertainment I attended was on the 4th of July, 
1874, to the best of my recollection, at Tunlaw farm. We were en- 
tertained very handsomely and, as I thought, expensively. 


By Mr. Perry: 


Q. Do you know whether these entertainments were annual ? 
A. Not of my own knowledge; I heard so. 
(). Read it in the papers? 
A. Several times I saw an account of them in the papers. 
Q. Do you know how many persons Mr. Hume’s household con- 
sisted of ? 
A. I do not. 
Q. Don’t you know whether or not he had a large family of chil- 
dren ? 
A. The number I do not recollect; I know he had quitea 
family. 
402 Q. Do you know whether or not Mr. Hume, in addition to 
supporting his wife and children, also supported his own 
mother and sisters? 
A. It would seem so from the account he settled on the books of 
Hall & Hume, which account I have now exact. 
Q. Do you know whether or not Mr. pume had a poney and dog- 
cart for his children to drive? 
A. Yes; I have seen it. 


By Mr. Epwarps: 


Q. Do you recollect at what time Mr Hume removed into the 
house on E street which you have particularly described? 
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A. I do not. 

Q. Do you know whether or not when he did move into that 
house he improved it extensively ? 

A. He did; it cost him $22,000.00 with improvements. He men- 
tioned that to me when he spoke of giving security. 


(Mr. Gorpon: Objected to.) 


403 Q. Do you know whether these improvements were before 
the dissolution or after? 
A. Before. 


Cross-examination by Mr. Gorpon: 


Q. Do you know whether Mr. Hume had any other source of in- 
come except from his firm ? 

A. This list of real estate I presume he drew rents from. 

Q. Do you know whether he had contract of the Pickrell estate ? 

A. Of my own knowledge I do not. 

Q. Do you know to whom Tunlaw belonged ? 

A. I understood it belonged to Mr. Pickrell. 

Q. Do you know whether this dog-cart that you speak of was given 
to Mr. Hume’s children by Mr. Hume or by their grandfather, Mr. 
A. H. Pickrell? 

A. I do not. 

GEO. J. SEUFFERLE. 


Subscribed and sworn to before me this 23d day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 


404 RicHarpD T. MorseE.t, being produced as a witness, of law- 
ful age, on behalf of the complainant- in said causes, consoli- 
dated, and being first duly sworn, deposes and says as follows: 


Direct examination by Mr. Epwarps: 


Q. You are a member of the bar of the District of Columbia ? 

A. Iam. 

Q. And have been for how long ? 

A. For thirty years. 

Q. And you are well acquainted with the land records of the 
District of Columbia ? 

A. Yes. 

Q. And pay special attention to the examination of titles and the 
condition of property ? 

A. Yes, sir. 

Q. Look at the paper I now hand you and tell mein whose hand- 
writing it is and how you came to prepare it? 

A. This paper is in my handwriting. I prepared it at the 
405 instance of Mr. William B. Jackson, then of the firm of Jack- 
son, Bro. & Co. 

Q. Is that your signature to it? 
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| 
A. That is my signature. : 
Q. And was prepared on or about the date it purports to be? | 
A. Yes. 
é Q. What does it contain ? 
A. It purports to be an exhibit of the condition of the real estate | 
of Thomas L. Hume. 
Q. Is that correct, so far as you know ? : 
A. That is correct; I prepared it with great care. 
Q. It purports to give the prices paid and the incumbrances on it, ) 
does it not? . 
A. Yes, sir. 
@. Under the heading of “ price paid” how did you ascertain 
that? | 
A. I ascertained that, as far as my memory serves me, from the : 
considerations expressed in the deeds filed in the recorder’s office. : 
I do not know that I had any other means of ascertaining it. 
406 (. [also hand you another paper. ‘Tell me in whose hand- 
writing it purports to be written in ink on both sides. 
A. What is written in ink is in my handwriting on both sides. : 
2 Q. When was it prepared ? 
A: Prepared about the date it bears in the caption—30th of June, 
— 1874. 
Q. For whom ? 
A. For Mr. William B. Jackson, if my recollection serves me right. ' 
Q. Is that a correct transcript of what it purports to be ? 
A. That is a correct transcript of what it purports to be. . 


R. T. MORSELL. 


Subscribed and sworn to before me this 20th day of June, A. D. 
1883. 


ALBERT HARPER, Examiner. 


By Mr. Epwarps: Said papers headed, respectively, “Exhibit 
407 of Condition of Real Estate of Thos. L. Hume” and “ Property 

Assessed in Name of Thos. L. Hume for Year Ending June 30, 
1874, Washington City,” are here offered in evidence, and the same, 
by agreement of counsel, are copied and incorporated in this deposi- 
tion with the understanding that the originals thereof (which are 
marked for identification Exhibits R. T. M. Nos. 1 and 2) shall be 
produced at the hearing of these causes, if desired, or upon proper 
request of counsel, as follows: 
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Exuisit R. T. M. No. 1. 
Exhibit of Condition of Real Estate of Thos. L. Hume. 


' 
o a 
Square. Lot. ‘3 ce Nature of encumbrance. 
pos = 3 
ra 2 
Re = 
Washington: 
206 *151 to 162.. $39,000 $26,000 13 deeds of trust to Wm. F. 


Mattingly and Chas. E. 
Prentiss, dated May 24, 1873, 
tusecure 15 notes at one year 
408 for $2,000 each, payable to 
order of Thos. L. Hume, in- 
terest at 10 per cent.; re- 
corded Liber 718, fol. 251 to 


252. 
566 9& 1l0of Red- 2 600 __.... No encumbrance. 
fern’s subdi- 
Vision. 
408 i eae 36,000 50,000 | Ist deed of trust, dated Aug. 18, 


1868,+ to Wm. H. Clagettand 

Thos. J. S. Perry, to secure 

Jno. F. Clarke $30,000 pur- 

chase-money; 10 notes for 

$3,000 exch, at from 3 to 12 

years, interest payable semi- 

annually; reeorded Liber 567, 

fol. 310. 2nd deed of trust, 

4009 dated March 7, 1874, to Jno. 
P. Franklin, to secure Wm. 

B. Kibbey, as executor and 

trustee, $20,000 on this prop- 

erty and E. § lot 2, sq. 459, 

8&9 HOO 58 OOO | note at 5 years, 20 notes 

$89,600 | $134,500 given for the interest, each 

for $500, payable quarterly ; 

recorded Liber 739, fol. 349. 

456 7? 12,000 58,500 | Ist deed of trust, dated May 29, 

1870, to Wm. H. Ward to 
secure Annie T. Me Williams 
t$9,000 purchase-money, 3 
notes for $3,000 each, at 1, 2, 
& 3 years, interest payable 
410 semi-annually; recorded 
Liber 615, fol, 292. t2nd deed 

of trust, June 27, 1872. to 

Wm. H. Ward to secure 

Wim. Stickney, $10,000 note 

at 12 mos., int. at 10 per 

cent; recorded Liber 686, fol. 

278. 3rd deed of trust, dated 

March 9%, 1874, to F. W. 

Jones & Wm. F. Mattingly, 

to secure the Insurance Com- 

pany of Virginia $9,500, be- 


a nee ee -_ 


*Sold for $20,000. See dep. of Edw’d Simms. 
t Prior to Va. policy. 
+ Sold out under this Stickney trust. See dep. Seufferle, p. —. 
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Exhibit R. T. M. No. 1—Continued. 
| 


/ 


Square. | Lot. Nature of encumbrance. 


brances. 


Price paid. 


| Am’t of encum- 


| 


Washington: | — 
| ing the penalty of a bond 
| given by Thos. L. Hume, as 
| , | subscriber for 100 shares of 
| stock, to secure such requisi- 
| tions as might be made by 
411 | the president & directors of 
said company, under the 4th 
section of their charter; re- 
corded Liber 747, fol. 59. 4th 
deed of trust, dated Oct. 1, 
1874, to Geo. J. Seufferle & 
| | Wm. H. Ward to secure 
, | 89,600 134,500 | Susan L. Hall $30,000; 10 
| | $89,600 $134,500 notes for $3,000 each, dated 
| _ July 1, 1874, at 1 to 10 years, 
| | _ int. payable quarterly, se- 
| cured on this property and 
lots in Georgetown; recorded 
| Liber 767, fol. 117. 


459 23 pe 14,000 |.__...-...| For encumbrances, see sq. 408. 
566 | RB stmcrinsin we} 1,728 | .....---.| No encumbrances. 

412 447 |S. 20 ft. front- 3,000 1,856 | Deed of trust, dated April 20, 

ing on 7th) (1874?) 1875, to Thos. H. 

St. | Callan to secure Fred. W. 

Jones $1,856, note of 10 

April, 1875, at interest at 8%; 

| | | recorded Liber 787, fol. 3. 
Georgetown: | | | 
Lee’s Hill_| Lots1&2&a)|} 17,600 13,200 | Ist deed of trust, dated August 
triangular | | | 28, 1871,* toC. N. Thom & 
| 


} lot south) Jas. W. Corcoran to secure 

| thereof, in’ Rebecea B. Scott $13,200 

Scott’s sub- | | purchase-money ; 4 notes of 

| vision. | 22 June, 1871, for $3,300 

| | each, at 1, 2,3, & 4 years; 

| ypeeorded Liber 57, fol. 451. 

| 2nd. The trust to secure 

| Susan L. Hall $30,000 is also 

413 | on these lots. 

| | 

Lee’s Hill_| Lots 16 to 19,in| 15,000 1,125 | 1st deed of trust, dated Feb. 10, 

| Scott’s sub- | | 1872, to Wm. R. Wood- 

division. _ ward* to secure Rebecca B. 


| Scott$1,125purchase-money; 

127,428 | 150,681 | 4 notes, dated Jan., 1872, for 

| $127,428 | $150,681 | $281.25 each, at 1, 2,3, & 4 
| | | years; recorded Liber 673, 
| fol. 197. 2d. The trust to 
secure Susan L. Hall 330,000 


is also on these lots. 


| $127,428 | $150,681 


* Prior to Va. policy. 
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414 Exnuisit R. T. M. No. 2. 


Property Assessed in Name of Thos. L. Hume for Year Ending June 30, 
1874, Washington City. 


Value of Value of Total val- 


Lot. im prove- | 


| lot. uation. 
| ments. 

Ti elisiaicbtimusspeminaaiiaa at. SE UY Caiitinierennineadiaiad $1,400 
Od ale eae <7 10 1,400 Ai Ri eM, 1,400 
iviiniditesdituninnoonk 2 22 500 $10,000 32,500 
PESTS IT | 51 7,297 7,000 14,297 
RS 2 7,858 5,000 | 12,858 
REESE Sub. 1 2 160 1,300 3 460 
RES A prt - 151 606 2.500 | 3,106 
_ Papen A Lea at “ 152 606 2,500 | 3,106 
ek ee 606 2.500 | 3.106 
" (uhm ee 606 2,500 | 3,106 
0 sale, ae nn 606 2.500 | 3.106 
ee A i eS: S Be 156 | 606 2. 500 3,106 
o> iatentty eilseaidie autnneiiieinimals wee 606 2, 500 3,106 
ee a SE 606 2.500 3106 
el a | «& = 459 606 2.500 | 3,106 
soda lintels Lantana : * oe 606 2 500 3,106 
sc meeiiaiba iigeeesieaineae wel 606 ? 500 3.106 
ee ER Ts “ 162 606 2 500 3.106 
103,187 

Add Georgetown, on | 
LY Ee, LAMENT ST | 19,624 
sistas cena aianledtanaeedea ieee 


Total assessment-_}...._——_-_-!- 
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415 Georgetown. 


| 
i 


| 
| Value of | 


- 
| 
| Value of | Total val- 


Q sm prov e- : 
Square Lot. lot. IMProv €-| "ation. 
| ments. | 
ea ————|- Se 
I i aiccinminn Pt. 1) $5,696} $10,000} $15,696 
“ D Rs 1,386 
Subdivision of Lee’s | 
I ahi aati Sub. 16 | SER | 527 
Subdivision of Lee’s | 
I ah tialaich astinmens * | 629 | 600 1,229 
Subdivision of Lee’s | 
REESE . |p, RU amamcems 391 
Subdivision of Lee’s ) 
RES REE . 19 | Fe 295 
| 19,624 
| | 
416 Tuurspay, Murch 22, 1883—2 -c’k p. m. 


Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for Perry & Fendall, 
complainauts; James 8. Edwards, solicitor for Central National 
Bank, complainant; J. Holdsworth Gordon, solicitor for Annie G. 
Hume and her children, and the examiner; also— 


H.SEMKEN, who, being produced as a witness, of lawful age, on be- 
half of the complainants in said causes, consolidated, and being first 
duly sworn, deposes and says as follows: 


Direct examination by Mr. FENDALL: 


. 


Q. You are a resident of Washington and a jeweller? 

A. Iam. 

Q. Have youa claim against the estate of Thomas L. Hume. If 
so, please state what it is. 


(Mr. Gorpon: General objection to the competency of this 
417 witness on the ground that he cannot testify to any transac- 
tion between himself and Mr. Hume.) 


A. It is a claim for $300 cash loaned, for which I received his 
check, dated October 18, 1881, which was not paid. We exchanged 
checks and he asked me to hold it over for a few days longer, until 
Monday, which I did. Monday he wasdead. I presented the check 
and payment was refused. 

Q. Have you any other claim against Mr. Hume’s estate? 
A. No, sir. 
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By consent of counsel copy of said check is here filed in evidence 
with same understanding, Xe. 


No. 1477. W asHinaton, D. C., Oct. 18th, 1881. 


Second National Bank pay to Henry Semken or order three hun- 
dred +g, doilars, $300. 
Three hundred doll. 
THOMAS L. HUME. 
Endorsed: Henry Semken. 
[ Lewis Johnson & Co., bankers, Washington, D. C., Nov. 24, 1881. Puid.] 


418  Dzistrrict or Co_tumstA, 7o wit: 


OFFICE OF THE REGISTER OF WILLS, Oct. 11th, 1882. 
This day appeared H. Semken and made oath that the annexed 
account as stated is just and true, and that he has not received any 
part of the money stated to be due or any security or satisfaction for 
the same. 
Test : H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


$300.00. 

Will pass when paid. 

By order— A. B. HAGNER, Justice. 
Test : H. J. RAMSDELL, 


Register of Wills, D C. 


(The original for which check is marked for identification Ex- 
hibit H. S. No. i.) 
H. SEMKEN. 


Subscribed and sworn to before me this 20th day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 


419 Roserr B. Tenney, being produced asa witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, 
and being first duly sworn, deposes and says a3 follows: 


Direct examination by Mr. FENDALL: 


(. You are a resident of Georgetown, D. C., and a member of the 
firm of W. H. Tenney & Sons? 

A. I am. 

Q. Have you or your firm a claim against the estate of Thomas 
L. Hume? If so, please state what it is. 

A. We have aclaim of $360.86 for feed delivered at Tunlaw farm ; 
the account runs from June 17, 1881, to October 20, 1881; it has 
been presented to Mr. Perry after Mr. Hume’s decease and is wholly 

unpaid; no credit of any kind received on account of it. 
420 Q. Have you any other claim against Mr. Hume’s estate? 


A. No other claim. 
ROBERT B. TENNEY. 
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Subscribed and sworn to before me this 7th day of June, A. D. 
1885. 
ALBERT HARPER, Examiner. 


Kxuipit W. H. T. No.1. Albert Harper, Examiner. 


Monthly Statement. 


! GEORGETOWN, D. C., M’ch 15, 1888. 


Estate of Thos. L. Hume, dec’d, to W. H. Tenney & Sons, dr., man- 
ufacturers of flour. 


1881 
| Rg EES S| SETS eS a Ma a! eae 7 16 
| " ETRE LAME TS SR IE ie MEE ST OO 7 00 
SERRE 5 RPE eee Ol ae ee SMe Pe 25 30 
| I a aa scan cell ml deli itpign dma 30 00 
| axes EEE AAT ESET SHE. at ipa CA ASN ea 81 00 
be Ee it a ON Sc ne Oe PO 57 00 
Ir a cmnintionl 4 20 
cg NR PR ee Ma 
Oe cll eel 15 00 
oe, i a Sere emt ree 78 00 
| $360 86 
| 421 (Duplicate.) 


District or CoLtumstA, To wit: 


OFFICE OF THE REGISTER OF WILLS, March 17th, 1883. 
This day appeared Robert B. Tenney, of the firm of W. H. 
Tenney & Sons, and made oath that the annexed account as stated 
is just and true, and that they bave not received any part of the 
Sains apron aes 
money stated to be due or any security or satisfaction for the same. 


$360.86. 
M. J. GRIFFITH, 
Notary Public for the District of Columbia. 


Will pass when paid. 


| By order— A. B. HAGNER, Justice. 
| Test : H. J. RAMSDELL, 


Register of Wills, D. C. 


422 NATHANIEL B. Fuarrt, being produced as a witness, of law- 
ful age, on behalf of the complainants in said causes and 
being first duly sworn, deposes and says as follows: 


Direct examination by Mr. Perry: 


Q. You are now in the employ of the General Government, in the 
Post Office Department? 
A. Yes, sir. 
Q. You were in business for a number of years prior to 1877 ? 
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A. Yes. 
Q. In March, 1877, you went out of business? 
A. Yes. 
Q. Mr. Thomas L. Humeand yourself were engaged in operations 
together to some extent? 
A. Yes. 
Q. Can you approximate within a thousand dollars of the amount 
for which you and he were jointly indebted to third parties 
423 or for which he was liable as surety for you or in ary other 
way? 


(Mr. Gordon: Objected to, because if Mr. Fugitt has any accounts 
between Mr. Hume and himself we would: like the accounts pro- 
duced.) 


A. I would not like to make answer to that under oath. 

®. You are unable to state within a thousand dollars of the 
amount? 

A. I am sorry to say that iny matters are in such condition that 
I cannot tell you. It may have been in the neighborhood of $9,000 
or $10,000. 

@. Could it have been less than $8,000? 


(Mr. Gorpon: Objected to.) 


A. I think not, sir. 

Q. You think, then, there is at least $8,000 of indebtedness out- 
standing against the estate of Mr. Hume on your account? 

A. I don’t know. I cannot say what is outstanding. If he as- 
suined any indebtedness for me it became an indebtedness due from 

me to him. 
424 Q. What I mean is, could there have been less than $8,000 
due from either or both of you to third persons at the time 
of his death? 

A. There might have been less; I don’t know that it was less 
than that. 

Q. You are unable to state positively in regard to it? 

A. No, sir; I don’t swear to what I don’t know positively. 

q. At the time you went out of business was there not at least 
$8,000 of your paper held by third persons upon which Mr. Hume 
was liable or jointly liable? 

A. I suppose there was in the neighborhood of $8,000; I don’t 
know. I bad no statement from him after I went out of business 
that I have any remembrance of. I cannot tell how we stood either 

at the time I went out of business or at the time he died. 
425 Q. Or what both of you owed other people? 
A. Not at that time; no, sir. 


Cross-examination by Mr. Gorpon : 


Q. An examination of your accounts will show how your matters 
stood, will they not? 
A. Not how my matters stood with Mr. Hume. 
22—285 


170 C. XN. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


Redirect by Mr. Perry: 

Q. Could you ascertain by looking at any statement of accounts 
you have how much at the time of your retiring from business ‘Tom 
Hume was liable for on your account—that is, without any reference 
as to whether you against him or he against you? 

A. I have no account to which I can refer to get that information. 

NATH’L B. FUGITT. 

Adjourned until Monday, March 26th, 1883, at 2 -c’k p. m. 


426 Subscribed and sworn to before me this 20th day of June, 


A. D. 1883. 
ALBERT HARPER, Lxaminer. 


Monpay, March 26, 1883—2 -c’k p. m. 
Met pursuant to adjournment. 
Owing to absence of Col. Totten further adjourned until Thurs- 
day, April 5, 1883, at 2 -c’k p. m. 
ALBERT HARPER, Examiner. 


427 THURSDAY, April 5, 1883—2-c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, as solicitors for Perry & Fen- 
dall, complainants ; James 8S. Edwards, as solicitor for Central Na- 
tional Bank: Messrs. Gordon & Totten, solicitors for Annie G. Hume 
and her children and other defendants; also the examiner and— 


Francis H.Smiru, who, being produced as a witness, of lawful age, 
on behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says: 


Direct examination by Mr. Epwarps: 


My name is Francis H. Smith; [am engaged in the real estate 
business. : 

Q. Are you not also engaged in the business of insurance, as an 
insurance agent ? 

A. Yes, sir. 
428 Q. Did you know the late Thomas L. Hume? 
A. I did. 

Q. Please state whether you know anything about the negotiation 
for a sale of certain houses on T street between 13th and 14th streets 
northwest, in this city, owned by Mr. Hume, to Mr. Edward Simms; 
and, if so, what part you took in that transaction. 

A. I negotiated the sale of thirteen houses in the location named 
for Mr. Hume to Mr. Simms in September, 1881. The considera- 
tion for the houses was $19,050. The sale was closed on the 22d of 
September, 1881. 

Q. Was that property encumbered, to your knowledge, at that 
time; and, if so, what margin was there growing out of the sale by 
Mr. Hume after paying all taxes and encumbrances on the prop- 
erty? 
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429 A. I only know froin information that it was encumbered, 
but for how much I do not know even from information. 
Q. What margin was there payable to Mr. Hume? 
-—- A. I don’t know that. 
FRANCIS H. SMITH. 


(Cross-examination waived.) 


Subscribed and sworn to before me this 14th day of June, A. D. 
ait 1883. 
ALBERT HARPER, Examiner. 


430 L. G. H1nx, being produced as a witness, of lawful age, on 
behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says as follows: 


Direct examination by Mr. Perry: 


(). You are a member of the bar of the District of Columbia and 
a practising attorney ? 
A. lam; and have been for a number of years. 
Q. Do you know Mr. William B. Bowie? 
A. [ do. 
(. Are you at present his attorney ? 
A. Iam. 
—s Q. Have you in your possession any evidence of indebtedness or 
claim by him against the estate of Thomas L. Hume ? 
A. | have; it is a promissory note, drawn in 1877. 
Col. Torren: Let us have the note. 
Witness: I will have to go after it. 


431 Witness here produces said note, accompanied by an affi- 
davit of William Bb. Bowie. 

And the same are herewith copied in evidence herewith and are 
agreed by counsel to be admitted in evidence in lieu of the originals 
and to be as valid as the originals would be if filed, the originals of 
which are marked for identification Exhibit L. G. H. No. 1 and as 
follows: 


ec Ne ELE ANE Ee ee 


Exuisit L. G. H. No. 1. 


$24,750.81. W asuinaton, D. C., Feb. 1, 1877. 

Two years after date we promise to pay to the order of A. H. 
Pickrell and Frank Hume twenty-four thousand seven hundred and 
fifty and ;;'5 dollars, for value received, with interest at eight per 
cent. per annum, interest payable semi-annually. 


HALL & HUME. 


With the privilege of paying all or any portion any time before 
maturity. 
HALL & HUME. 
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Will pass when paid. 
By order— D. K. CARTTER, 
Chief Justice. 
April 10, 1880. . 
Test : A. WEBSTER, 
Register of Wills. 
Endorsed on the back: A. H. Pickrell, Frank Hume. 


432 We hold ourselves responsible jointly and severally for the 
within note without demand, notice, or protest. 


Feb. 4, 1879. 
FRANK HUME. 
A. H. PICKRELL. 


Fifteen thousand dollars paid by notes of Hume & Cleary Oct. 21, 
1881. 


District oF CoLuMBIA, 70 wit: 


This day personally appeared William B. Bowie and made oath 
that the promissory note hereto annexed of date Feb’y 1, 1877, for 
($24,750.81) twenty-four thousand seven hundred and fifty #44 —, 
signed HaJl & Hume and payable to the order of A. H. Pickrell and 
Frank Hume and by them endorsed, was received by me before ma- 
turity and for value; that I had not received any part of the money = 
intended to be secured by said note or any security or satisfaction 
therefor, and that the entire face amount of said note and interest 

thereon at eight per centum per annum is due thereon. 


433 WILLIAM B. BOWIE. 


Sworn and subscribed before me this 10th day of April, A. D. 
1880. 
[NOTARIAL SEAL. | HOWARD M. NORRIS, 
Notary Public. 


Q. What amount is now due on that note? 
Col. Torren : Objected to, because Mr. Hine don’t know. 


Mr. Perry (to witness): If you do know. 

A. All that the face of the paper and the endorsements on the back 
of it show, so far as Ihave any information. It is so plain that the 
note speaks for itself. 

Q. Have you or has Mr. Bowie, to your knowledge, any security 
whatever for this indebtedness ? 

A. He has none, that I ever heard of, other than the endorse- 

ments which appear upon the note itself. 
434 Q. Do you represent any other claims against the estate of 
Thomas L. Hume? 

A. I have none excepting the claims of Frank Hume, about 
which he has testified, unless it be some notes that Bowie has, which 
are overdue more than three years, of which I am not in possession, 
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for the reason that they are so long overdue that I have not been 
able to do anything with them at the present time. Mr. Bowie has 
them, I suppose; I have seen them. 

Q. Do you recollect causing to be made an examination of the 
land records of the District of Columbia with a view to filing a bill 
against the real estate standing in the name of the late Thomas L. 
Hume at the time of his death ? 

A. About three or four weeks after the death of Thomas L. 

435 Hume I caused the land records to be examined for twelve 

or fifteen years back by Mr. Charles L. Hine, my son, with a 

view of ascertaining the amount and location of the real estate in 

his name and what he had done with such of his real estate as had 
been in his name during twelve or fifteen years. 


(Col. Torren: Answer objected to; also the question which pro- 
duced it.) 


Q. As a result of that examination did you ascertain that the 
marginal value, as commonly called—that is, the equity of redemp- 
tion—remaining in Mr. Hume was so slight as not to justify the 
filing of a bill, in your opinion? 


Col. Torren: Objected to. 


A. I found that his real estate was so much encumbered that I 
came to the conclusion that there would be very little left after pay- 
ing those encumbrances. ‘There were two or three pieces— 
436 small pieces—of property that the abstract does not show 
were encumbered. 
Q. And the fact is that vou did not institute any proceeding ? 
A. I did not think it justified any effort in the court to subject 
his real estate to the indebtedness. 


Cross-examination by Col. Torren: 


Q. You don’t know of your own knowledge how much money is 
due on this note that you have produced ? 

A. ITonly know from conversations had with Mr. Thomas L. 
Hume two or three days before his death, and with Mr. Bowie. 

Q. That is al! you know about it? 

A. And from the arrangement we made at that time for payment 
of part of the note 


(Col. Torren: I object to Mr. Hine’s testimony.) 


L. G. HINE. 


Subscribed and sworn to before me this 7th day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 


* 
<n a earataeienee cece ee 
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437 Cuarves L. Hing, being produced as a witness, of lawful 
age, on behalf of the complainants in the said causes, con- 
sulidated, and being first duly sworn, deposes and says as follows : 


Direct examination by Mr. Perry: 


Q. You are a law student in the office of your father, L. G. Hine, 
Esq. ? 

A. Yes, sir. 

Q. State whether or not, at his request, you made an examination 
of the records in the office of the recorder of deeds for the District 
of Columbia? 

A. I did. 

Q. And whether or not you have the notes with you which you 
took in that examination ? 

A. No, sir. 

Q. With what object did you make that examination ? 

A. At the request of my father. I didn’t know what object he 

_ had in view. 
438 Q. And what was the scheme aud scope of your examina- 
tion ? 

A. I was to and did find out all the transactions of Mr. Hume in 
real estate for the past twelve or fifteen years, I think. I found first 
the conveyances to him, and then, under those conveyances, [ noted 
all the trusts made by and released to him. 

Q. Did you hand that abstract to your father after you had com- 
pleted it? 

A. I did. 

Q. Do you recollect whether or not it showed that the real estate 
of Thomas L. Hume was heavily encumbered ? 

A. It did. 

Q. And in that abstract which you showed and furnished to your 
father the location and particular description of each piece of prop- 
erty, the cost price, and the encumbrances were given ? 

A. Yes; but not the total sum of encumbrances. I would 
439 note the encumbrances and leave them to my father to add up. 
Q. Your abstract showed that did it? 

A. Yes, sir. 

Q. Can you say whether or not that sum showed any margin re- 
maining in the said Thomas L. Hume or any equity of redemption, 
as we technically term it? 

A. I think there were two or three pieces of property that were 
not encumbered at all, so far as I found. 


Mr. Perry: Yes; those are the small pieces your father has re- 
ferred to. 

Witness: Yes; and then there were a few pieces not encumbered 
to the full amount of the purchase-money; but I would say that 
the property was heavily encumbered, taken as a whole. 

(Col. Torren: I object to Mr. Hines’ testimony, and cross-examina- 

tion is waived.) 


440 CHAS. L. HINE. 
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Subscribed and sworn to before me this 7th day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 
Adjourned until Saturday, April 7, 1883, at 2 -c’k p. m. 
ALBERT HARPER, Examiner. 


44] SATURDAY, April 7, 1883—2 -c’k p. m. 
Met pursuant to agreement. 

Present: Messrs. Perry & Fendall, solicitors for Messrs. Perry & 
Fendall, complainants; James S. Edward, solicitor for Central Na- 
tional Bank; Messrs. Gordon & Totten, solicitors for Annie G. Hume 
and her children: also the examiner and— 


OscEoLaA C. GREEN, who, being produced as a witness, of lawful 
age, On behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says: 


Direct examination by Mr. FenpAtLi: 


Q. Please state your name, residence, and occupation. 

A. Osceola C. Green; I ama resident of the District of Columbia, 
and am a real estate and insurance broker. 

Q. Are you and have you been agent for the Life Insurance 

Company of Virginia? 
442 A. Since March, 1881. I was joint agent several years pre- 
vious to that. 

Q. Did that company issue a policy of insurance on the life of 
Thomas L. Hume? 

A. It did. 

(). Please state the number, amount, and date of it. 

A. The number of the policy is 468, the amount $10,000, and, to 
the best of my belief, it was dated on the 23d of April, 1872. 

Q. Please state where the original policy is. 

A. It was sent to and cancelled by the company. The amount 
was deposited with the clerk of this court in this cause; given to Mr. 
Meigs, Jr., I think. 

Q. Please examine this paper shown to you and marked Exhibit 
B to the answer of the defendant, Annie G. Hume, in equity cause 
No. 8012, and state what it is. 

A. To the best of mv belief, this is a copy of the policy 
443 that was issued to Mr. Hume. I recognize the handwriting 
of the secretary of the company in it. 

Q. Please state what moneys, if any, Mr. Hume paid you as 
premiums on this policy. | 

A. Mr. Hume never paid me but one premium, on or about the 
7th of May, 1881. He paid mea premium amounting to $230.80. 
The check was for $196.18, and the difference, $33.62, was the divi- 
dends due to him. 

Q. Please examine this check (Exhibit F. A. S. No. —) and state 
what you know about it. 
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A. I recognize the check by my endorsement on it as the check 
to which I have already referred. 


(Cross-examination waived.) 
O. C. GREEN. 


Subscribed and sworn to before me this 26th day of May, A. D. 
1883. 
ALBERT HARPER, Examiner. 


444 ARCHIBALD C. GrBps, being produced as a witness, of lawful 
age, for and on behalf of the complainants in said causes, con- 
solidated,and being first duly sworn, deposes and says as follows: 


Direct examination by Mr. FENDALL: 


Q. Please state your name, occupation, and residence. 

A. Archibald C. Gibbs; insurance agent; business place in Wash- 
ington city, D. C.; residence.in Baltimore, Md. 

Q: Are you general agent here of the Connecticut Mutual Life 
insurance Company? 

A. Yes, sir. 

Q. How long have you been such agent? 

A. Since 1875. I was agent previous to that—that is to say, I 

ras local agent, working under a general agency in Baltimore. 

Q. Was the late Thomas L. Hume insured in your com- 

pany? 
445 A. Yes, sir. 

Q. Please state the number, date, and amount of the policy. 

A. No. 161,925; June 13, 1881, and the amount of $10,000. 

Q. How many premiums, if any, did Mr. Hume pay to you on 
account of that policy % 

A. Only one, sir; what we call the first premium. 

Q. When was that paid to you, and by whom ? 

A. The premium on the policy was $350.30; that admitted of a 
loan or forbearance, as it is termed, which is written in the policy 
as a forbearance or loan on the policy, of thirty per cent. We took 
off $105, and the amount of cash actually paid was $245.30, and that 
was paid on the 24th day of June, 1881, by Thomas L. Hume. 

Q. And that was the only premium ever paid ? 

A. Yes, sir. 

446 @. Please examine this check and tell us what it is. 

A. This is the check on which I drew the money, as my 
endorsement is on the back, and I recognize it as, probably, the 
check received from Mr. Hume in payment of his first and only 
premium on that policy. The check is dated June 24,1881. I 
drew the money from the Second National Bank on that check, 
which is as: follows : 


waa 


diet 
| 
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No. 1202. W AsHinoton, D. C., June 24, 1881. 


Second National Bank pay to A. C. Gibbs, gen’l agent, or order, 
two hundred forty-five 4°; dollars, $245.30. 
Two hundred & forty-five ;y°5 dollars. 
THOMAS L. HUME. 


[Second National Bank, Washington, D. C., June 24, 1881. Paid.] 

(Endorsed:) A. C. Gibbs, gen’l ag’t. 

(And said check is herewith filed in evidence and marked Ex- 
hibit A. C. G. No. 1.) 


Q. Where is the original policy ? 

A. I do not know. 

Q. Please examine this paper marked Exhibit A to the 
447 defendant’s answer in equity cause No. 8011, and state 
whether or not it is a copy of that policy, as far as you are 

able to say. 

A. This is the usual form of the policies issued by the company, 
and I should say that purports to be—I should say it was. I be- 
lieve there is no question as to its being a copy. 

A. C. GIBBs. 


Subscribed and sworn to before me this 26th day of June, A. D. 
1883. 
ALBERT HARPER, Examiner. 


448 REGINALD FENDALL, being produced as a witness, of lawful 
age, for and on behalf of the complainants in said causes, con _ 
solidated, and being first duly sworn, deposes and says as follows . 


My name is Reginald Fendall. [ am a member of the bar of the 
District of Columbia, a resident of Washington city, and one of the 
administrators of the late Thomas L. Hume’s estate. 

In January, 1882, Mr. Perry and I, as such administrators, collected 
from the American Life Insurance & Trust Company of Philadelphia 
$4,762.54 in payment of the policy for $5,000 issued by that com- 
pany upon the life of the late Thomas L. Hume. On the 2d of 
January, 1882, we collected from A. S. Caywood $42.99 in payment 

of rents which he collected as agent for Mr. Hume. On the 
449 10th of February, 1882, we collected from the Second Na- 

tional Bank of this city $148.76, being the balance of Mr. 
Hume’s deposits in that bank. About the same time we collected 
from the trustees under a deed of trust on some real estate in Mary- 
land $148.16. From the sale of some collaterals held by the Central 
National Bank of this city as security for the payment of a note of 
Mr. Hume for $2,400, dated August 24, 1881, at three months, with 
eight per cent. interest, we collected $624.82, remaining after paying 
the note and interest. In November, 1882, we collected from the 
Maryland Mining Company $3.75. On the 17th of March, 1883, 
from the District of Columbia we collected balance due on the salar 
of Mr. Hume as police commissioner, $12.50. After Mr. Hume’s deat 

Mr. Perry and I proceeded to sell the stock at Tunlaw farm. 
450 We were notified by the attorneys of Mrs. Pickrell that she, 
23—285 
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as one of the executors of her husband, was in possession of 
them and claimed to own them. A stipulation was made between 
Mrs. Pickrell’s attorneys and us, whereby we were allowed to proceed 
with the sale and hold the proceeds subject to the result of certain 
issues to be sent from the probate court to the circuit court to deter- 
mine the question of ownership, we as administrators being required 
to take the affirmative on the question. The net proceeds of the 
sale of that stock was $3,860.51. “These are all the assets that we 
have collected, and we know of no others except a claim against the 
District of Columbia for overpaid taxes, amounting to about $120. 
In addition to the claims which have been proved against 
451 the estate of Mr. Hume Mr. Perry and I, as administrators, 
were, on the 20th of February, 1882, sued by the United States 
for $50,000 on a bond on which Mr. Hume was surety. The case is 
that of the United States of America vs. Fendall & Perry, administra- 
tors of Hume, at law, No. 23538, and is still pending. We interposed 
a demurrer to the declaration, which has not yet been decided. I 
believe, as a matter of fact, that the declaration shows that the suit 
is on a bond of a Mr. Benjamin, disbursing officer of the War De- 
partment, and the amount actually claimed by the Government is 
between $12,000 and $14,000. 
In addition to this claim the following have been presented to us: 


Nee is ebenunumaiedh $93 56 
yh ERED oh aR LAE A ee -9 75 
ee es i es aus 47 90 

452 Ore SOI ec 5 00 
ee BR Ee ee 
i ein mibeuhaue 3 80 
ERR ETE Ae aT ee a 13 00 
a ES aa ae panera 500 00 
SE lic a ae * 
Bip aS ea ane Ie a ep 15 50 
Be RE SR en CR 7 00 
oS Sea Ee i ig ae PERE aN 11 30 

eek SER a aC REN ed ER 16 38 
Acc’t of Sarah E. Rawlins (with int.). .................... ll ® 
EE A Le at Oe EE LOPES 162 00 
OO EM GT IS ETT RTE AD 8 00 
FA FE TOI ck cues ie ninemrento tm SOOT GRAS a ea a 13 00 

Pt me, PO Dp ENO OMe OI 26 00 
1,326 20 

i os tlmiebiidin une 17 75 
SELLER LL EAT A 1 75 
Le PEE RES Se Se A ley mR CEN 89 OS 
a i musanmeuncimimoubane 36 04 
“Kelley & Chamberlin-_..-_-- sida, iad ne taal 27 68 
NTE LES LL TE 50 37 
I 2 00 


1,550 87 


Be A ae, 
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Note to Catharine S. Lyons, dated Dec. 2, ’73, int., 10%, 


paid to DOs. DS, GO. oc cccndisdiies same stmibibebatanitbied 800 00 
Check to H. M. Hutchinson (protested)_----..---------- 2,000 00 
Note held by Central National Bank_--..-.------..---. 2.400 00 
Notice from.W. Cranch MelIntire, endorser, of being sued 

Oh 0600 Gnccecinedcndd dtidick weenie 1,000 00 


453 1,550 87 
360 O00 ‘Tenney. 


1,190 87 
Cross-examination by Col. Torren: 


Q. As one of the administrators of the estate of Thomas L. Hume 
have you been over his books of account with any degree of accu- 
racy ? 

A. No, sir; we have not. 

Q. Have you any means of ascertaining or do you know what 
were the habits of living of Mr. Hume? I refer now to his family 
expenses, 

A. I onlv know from general repute. 

Q. Personally you know nothing about it? 

A. No, sir. 

Q. Do you find any personal account in his books which would 
indicate how much money he spent in the maintenance of his house- 

hold affairs, &e.? 
454 A. Personally I have no knowledge on the subject, not 

having examined the books. Shortly after Mr. Perry and I 
were appointed the court authorized us to employ an expert to ex- 
amine his books and papers, and we did employ a gentleman for 
that purpose, who examined them, and from time to time he would 
submit verbal reports to us; and among those reports was one 
speaking of the account which Mr. Hume kept for supplies for his 
own household. , 

Q. Do you know where that account is? 

A. The account is in the books of Mr. Hume. 

Q. Can you find it? 

A. No; I cannot. 

Q. Have you the books present to-day ? 

A. The books are present and at the service of counsel. 
455 Q. What is the name of that expert? 

A. Mr. Samuel K. Birch. He has been at work on these 
accounts some three or four months. 

Q. Can you assume the responsibility of producing Mr. Birch at 
the next meeting with the books and have him point out to me that 
account? 

A. I will do so. 

Q. Was Mr. Hume extravagant in dress? 

A. Not in my judgment. 

Q. He never drove carriages about the city ? 

A. I have seen him driving carriages frequently. 
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Q. That is, hacks off of the stand? 

A. I judged so, from the appearance. 

Q. Some man would drive them ? 

A. I have seen a two-horse carriage that he would drive. 

Q. Mr. Hume did not own, so far as you know.and believe, 
456 horses and carriages? 

A. I believe that he owned horses and carriages and a 
number of cattle. 

Q. Those were farm aftairs ? 

A. They were farm affairs; many of them were riding horses and 
some of them farm horses. 

Q. I am speaking of pleasure carriages for the city of Washington. 

A. I have seen him drive pleasure carriages in the city of Wash- 
ington—not very often. 

Q. Did he not own any such thing; did he? 

A. Not that I know of. 

Q. You don’t think he did, do you? 

A. I have nothing on which to base any knowledge on the subject. 

Q. Do you know where Mr. Hume resided ? 

A. At one time he resided on the north side of E street 
457 between 6th and 7th streets with his family; that was some 
time before his death; he then removed over into Georgetown, 

I think, on west P street. 

Q. Have you possession of his books of account—his accounts, his 
old checks returned to him by the bank and his stub checks? 

A. We have possession of all that we found after our appointment 
as administrators; whether those which you mention are embraced 
in them I do not know. 

Q. The checks which have been shown to Mr. Gibbs and Mr. 
Green to-day and the others heretofore produced were checks which 
you found amongst the papers of the estate, were they ? 

A. They were. 


Redirect by Mr. Perry: 


458 Q. What was the occasion of an expert being employed in 
this case and the administrators not undertaking to examine 
the books and papers of the late Mr. Hume? 

A. Just after our appointment we went to Mr. Hume’s private 
office over the store to see the condition of the papers, and we found 
them very numerous and in great confusion, and we concluded that 
it was more pruper to work with au expert, and we reported the fact 
to the court and the court authorized us to employ an expert. 

Q. How much time of the expert has been employed in this work, 
and has it yet terminated ? 

A. Between three and four months, and it has not yet terminated. 

Q. You have been asked if you know anything about the expen- 

sive habits of Mr. Hume, and you have answered that person- 
459 = ally you did not know, but that you did know what his 

reputation was in that respect. Will vou state what his rep- 
utation was? 
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(Col. Torren: Objected to.) 


A. I always understood that he was a most extravagant liver. 


Recross by Col. Torren: 


Q. What do you mean by an extravagant liver? 
A. I mean that he supplied his own household and himself with 
every comfort that they could enjoy. 
@. The house he lived in on E street was a small, common three- 
story brick house? 
A. The house he lived in on E street is, if my recollection serves 
me right, wider than the usual width; it must be nearly thirty feet 
wide, or probably twenty-five feet, with three stories and base- 
460 ment and attic and a large back building. 
Q. Nothing striking about it in the way of style? 
A. Nothing ; except it is a very neat press-brick front house. 
(. And the house which he removed to after that is still less ex- 
travagant, is it not? 
A. It is an old-fashioned house in Georgetown. 
Q. Nothing in that house—in the appearance of it—to indicate 
extravagance ? 
A. Not extravagance; I should say solid comfort. It is a fine, 
old, large house. 
Q. It is not any too large for the accommodation of a man and 
his wife and seven children ? 
A. I should not think it was; I have only been in it once, and 
that was when we went over to make the appraisement. 
Q. Do you know how much the rental vaiue of that house 
is? 
461 A. I do not. 3 
Q. Can vou give me an estimate of how much you think 
that house is worth for reuting purposes ? 
A. Tam not much acquainted with the rental value of property 
in Georgetown, though | should think about $70 per month. 
@. That would be the maximum? 
A. That would be about a fair rent, in my cotieinioie 
. $60 would be all that could be got for it if rented ? 
A. Either $60, or might be more than $75. It has a very pretty 
side lot that [ remember. 
Q. And front yard? 
A. Yes, sir. 


(See page 471.) 
(Adjourned until Tuesday, 2 -c’k p. m., April 10, ’83. 


462 Turspay, April 10, 1883—2 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for Messrs. Perry & 
Fendall, complainants; James S. Edwards, solicitor for the Central 
National Bank ; Messrs. Gordon & Totten, solicitors for Annie G. 
Hume and her children ; also the examiner and— 
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WiciiaM A. Gorpon, who, being produced as a witness, of lawful 
age, on behalf of the complainants in said causes, consolidated, and 
being first duly sworn, deposes and says as follows: 


Direct examination by Mr. FENDALL: 


I am a member of the bar of the District of Columbia. 
Q. Have you in your possession policy No. 161,925, issued by the 
Connecticut Mutual Life Insurance Company upon the 
463 life of the late Thomas L. Hume for the sum of $10,000, dated 
June 13, 1881, and which is the subject of litigation in No. 
8011 of these consolidated causes ? 

A. I have the original, as counsel for Mrs. Hume. 

Q. Please state where you got it. 

A. I received it either from Mrs. Hume personally or it was 
brought to me by Mr. McIntire, the friend of Mrs. Hume, at my re- 
quest. I sent for it. 

Q. De you know where Mrs. Hume or Mr. McIntire, as the case 
may be, obtained it? 

A. I know nothing about that. 

Q. Are you willing to file that original policy in this cause? 

A. Iam not. 

Q. Please state why. 

A. The reason is that it was given to me by Mrs. Hume to 


464 hold, until the company settled with her or it was decided , 


otherwise, as evidence of her claim against the company. 

Q. As “Exhibit A” to the answer of the defendant, Annie G. 
Hume, in cause No. 8011 of these consolidated causes a correct 
copy of that policy? 

A. It is, and was made by me and is in my handwriting. 


(Solicitors for complainants here offer said copy in evidence.) 


Q. Have you any other policy on the life of Mr. Hume in your 
possession ? 

A. I have the policy of the Life Insurance Company of Virginia. 

Q. Please give the number, date, amount, and the party to whom 
it is payable. 

A. The policy is No. 468; it is dated on the 23d of April, 1872, 

and is for the benefit of Thomas L. Hume’s wife, Annie 
465 Graham Hume, «& their issue, and is payable to her and those 
children. 

Q. Are you willing to file that original policy as evidence in these 
causes ? 

A. I am not, for the same reason as before stated. 

Q. Is “Exhibit B” to the answer of the defendant, Annie G. 
Hume, in cause No. 8012 of these consolidated causes a correct copy 
of that original policy ? 

A. I think that is a correct copy, although that was made by the 
eneny and sent to me; I feel confident it is because I compared 
them. 


(Solicitors for complainants here offer said copy in evidence.) 


s 


|. iii 
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Q. Have you any other original policy in your possession on the 
life of Thomas L. Hume? 
A. I have not, but I did have a policy in the Maryland Life In- 
Surance Company, but I surrendered it when I got the money 
466 as receiver, which was done with the children’s consent. 
The copy filed in No. 7906 of these consolidated causes is a 
correct copy of that policy. That copy was made by me, and I sent 
it over to Baltimore, probably, at the time of its surrender, and the 
company certifies to its correctness. 
(Solicitors for complainants offers and files here in evidence said 
copy.) 


Q. Did you ever have in your possession any other policy of in- 
surance on the life of Thomas L. Hume? 

A. No; I never have. 

®. Do you know where certificates No-. 8828, 8829, 8830, 8831, and 
8832, issued by the Hartford Life & Annuity Insurance Company of 
Hartford, Connecticut, on the life of the late Thomas L. Hume for 

the benefit of his wife, Annie G. Hume, each for the sum of 
467 $1,000, and dated March 28, 1880, are ? 
A. I do not. 

. Have you ever seen them ? 

A. I have not. 

Q. Do you know where they are? 

A. I understand and have been informed by Mrs. Hume that they 
are lost. They have never been seen, so far as I know, by anybody. 

Q. Where did the papers filed as Exhibits Nos. 1, 2, 3, 4, and 5 to 
the answer of Mrs. Annie G. Hume in No. 8013 of these causes come 
from ? 

A. They came from the Hartford Life & Annuity Insurance Com- 
pany In response to a letter written on the first of March, 1882, in 
which I stated that the insurance of $5,000 on the life of Thomas 
L.. Hume, payable to his wife, in that company—that the certificates 

had been lost, and asked the company to send me copies of 
468 the certificates issued to be attached as exhibits to her answer, 

and in response to that letter those copies came on from the 
company. 


(Solicitors for the complainants here offer and file in evidence said 
copies. ) 


Q. Did you ever make an examination of the land records for 
property in square No. 206 in the name of Thomas L. Hume? And, 
if so, please state when you made it, for whom, and what was the 
result of that examination. 

A. 1 made an examination, or report, rather, on the 28th of Sep- 
tember, 1881, for Mr. Edward Simms from the 2d of August, 1878, 
of lots 151 to 163, in subdivision of square No. 206, and found a deed 
of trust from Thomas L. Hume, recorded in Liber No. 895, folio 52, 

to secure Henry C. Lee’s note, dated the 26th of July, 1878, for 
469 $13,000 for three years, with seven per cent. interest, payable 
sem l-annual-. 
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Q. Does your report show the amount due on that deed of trust ? 
A. No; it shows nothing except what the records show. 
Q. Does it show the value of the property ” 


A. Nothing at all except what the records show, except that this 


trust was not released. 
Q. Can you give an opinion as to the value of the equity of re- 
demption in that piece of property ” 
A. No, sir. 
WILLIAM A. GORDON. 
(Adjourned until Ap’! 11, ’83.) 


Subscribed and sworn to before me this 20th day of June, A. D- 


1883. 
ALBERT HARPER, Examiner. 


470 April 11, ’83.—Further adjourned until— 
April 12, ’83.—Further adjourned until— 


Fripay, Apri! 13, 1883—1 -c’k p. m. 

Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for Messrs. Perry & 
Fendall, complainants ; James 8. Edwards, solicitor for the Central 
National Bank; Messrs. Gordon & Totten, solicitors for Annie G. 
Hume and her children; also the examiner and the expert book- 
keeper heretofore mentioned— 


SAMUEL K. Bircue, who is here produced as a witness at the re- 
quest of and for examination by Col. Totten, who thereupon, with 
Mr. Birche, examines certain account books. 


Col. Torren: I have no questions to ask Mr. Birche. 
Mr. FenpALL: We have none. 


Mr. Birche is therefore discharged as a witness, and an adjourn- 
ment is had until— 


471 Monpay, April 16, 18883—2 -c’k p. m. 
Met pursuant to adjournment. 

Present: Messrs. Perry & Fendall, solicitors for Messrs. Perry & 
Fendall, complainants; James 8. Edwards, solicitor for tiie Central 
National Bank; Messrs. Gordon & Totten, solicitors for Annie G. 
Hume and her children: also the examiner and— 


REGINALD FENDALL, who is recalled as a witness on behalf of the 
complainants in said causes, consolidated, and deposes and says as 
follows: 


Among the papers belonging to Mr. Hume which came into the 
hands of Mr. Perry and myself as his administrators were wwo 
checks. One of them is a check of Mr. Hume, dated October 9th, 

1880, for $15, payable to the Hartford Life & Annuity In- 
472 surance Company or order, for one year’s assessment on cer- 
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tificates Nos. 8828 to 8832, inclusive, $5,000, with the following 
endorsement: 


2 <3-First National Bank of Hartford, Conn., or order for deposit. 


STEPHEN BALL, Sec’y. 


Said check is as follows: 
Ex. R. F. No.1. Albert Harper, Examiner. 


No. 673. W asHuineaton, D. C., Oct. 9, 1880. 

Second National Bank pay to Hartford Life & Annuity Insurance 
Co. or order, for one year’s ass’ts on certificates No. 8828 to 8832, 
inclusive, $5,000, fifteen sy, dollars. 


$15.00 (fifteen dolls.). THOMAS L. HUME. 


Endorsement. 
Ex. R. F. No. 1. 


Pay to First Nat’l Bank of Hartford, Conn., or order for deposit. 
STEPHEN BALL. 


Pay Mechanics’ Exchange Nat’! Bank, New York, or order for 
coll. and credit— 
C. S. GILLETTE, Cashier. 
Pay to the order of R. H. B. White, Esq., cash’r Merchants’ Ex. 
Nat'l Bank, N. Y. 
A. S. APGAR, Cashier. 
[Nat'l Metropolitan Bank, Washington, D.C. B. Paid.] 


And is herewith filed in evidence and marked Exhibit R. F. No. 1. 


The other check is a check of Hall & Hume, with the signature 
torn off, for $308.86, dated June 7th, 1878, on Lewis Johnson 
473 & Co., bankers, and is payable to “ Life Insurance Company 
of Va. or order.” This check has several endorsements on it 

and is as follows: 


Ex. R. F. No. 2. Albert Harper, Examiner. 


No. 1525. Wasuineaton, D. C., June 7, 1878. 


Lewis Johnson & Co., bankers, pay to Life Insurance Company of 
Va. or order three hundred & eight po’ dollars. 
$308.80. ——an 


Endorsements. 
Ex. R. F. No. 2 
Life Ins. Co. of V. J. N. Pegram, sec’y. 


Pay J. B. Morton or order for account of Sav. & Ins. Co., New 
Haven, Conn. 


24— 


285 


186 Cc. N. B. OF W. CITY ET AL. VS. A. G. HUME RET AL. AND 


Pay to order of G. H. B. White. 
J. B. MORTON. 


Nat’l Metropolitan Bank, Washington, D.C. M. Paid.] 
Internal revenue stamp. ] 


And the same is herewith filed in evidence and marked Exhibit 
R. F. No. 2. 


On the books of Hall & Hume, under date of June 7th, 1878, I 
find a charge against Thomas L. Hume as follows: “ To L. J. & Co., 
$230.80.” That is on page 735 of the ledger, and on page 45 of the 
same book I find a charge under date of June 7th, 1878, against T. 


K. O. Sullivan as follows: “ To , $78.” 
474 Among Mr. Hume’s papers there was a life insurance on 


Mr. Sullivan’s life in the Life Insurance Company of Vir- 
ginia which he seems to have been carrying to secure the payment 
of some indebtedness which Mr. Sullivan owed him. These two 
items, as here charged on the books, make the amount of these 
checks, and the dates are the same as the checks. The signature on 
the Hall & Hume check was torn off at the time it came into my 
office ; in other words, the check was in precisely the same condition 
that itis now. My reasons for saying that it is a check of Hall & 
Hume is that at that time they kept an account with Lewis John- 
son & Co.’s bank, as Mr. Hume’s papers show, and Thomas L. Hume 

at that time did not keep any account at that bank, and 
475 the portion of the signature which was not torn off looks 

like the end of the signature of Hall & Hume on other checks 
on the same bank made at the same time, and for the additional 
reason that the entries on the book of Hall & Hume to which I have 
referred correspond with the check. 


Mr. Gorpon : I object to all of the latter part of this testimony as 
to the signature on said check. 

Mr. Perry: Solicitors for Mr. Hume’s administrators herewith 
file in evidence exemplification of their letters of administration, 
and the same is herewith filed in evidence and marked Exhibit R. 


F. No. 3. 
476 Exuisit R. F. No. 3. Albert Harper, Examiner. 


District oF CoLtumBiA, Tod wit: 


In the Supreme Court of the District of Columbia, Holding a Special 
Term for Orphans’ Court Business. 


The United States of America to all persons to whom these presents 
shall come, greeting : 

Know ye that on the 26th day of November, in the year of our 
Lord 1881, administration of all the goods, chattels, and credits of 
Thomas L. Hume, late of the District of Columbia, deceased, was by 
the supreme court of the District of Columbia aforesaid granted and 
committed unto R. Ross Perry and Reginald Fendall, the said R. 
Ross Perry and Reginald Fendall, as administrators of said Thomas 


y 
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L. Hume, deceased, having first executed a bond to the United 

States, with two good sureties, approved by the said court, in the 
penalty of sixteen thousand dollars, conditioned for the faith- 

477 ~~ Tut-performance of the trust in them reposed,and having also 
taken the required oath. 

Witness Walter 8S. Cox, justice, holding the special term of the 
said supreme court for orphans’ court business, this 13th day of 
April, in the vear of our Lord one thousand eight hundred and 
eighty-three, and of the Independence of the United States the one 
hundred and seventh. 

Test: [1. s.] H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 


[Endorsed :] Ex. R. F. No.3. Albert Harper, examiner. 
REGINALD FENDALL. 


Subscribed and sworn to before me this 18th day of June, A. D. 


1883. 
ALBERT HARPER, Examiner. 


478 Monpay, April 16, 1883—11 o’clock a. m. 
Met, pursuant to agreement, at No. 319 C street northwest, 
the residence of Edward Simms, who, being produced as a witness, 
of lawful age, on behalf of the complainants in said causes, consoli- 
dated, and being first duly sworn, deposes and says as follows: 


Direct examination by Mr. Epwarps: 


My name is Edward Simms; I am of lawful age, and a resident 
of this city. I knew the late Thomas L. Hume. In the month of 
September I purchased from him, for the sum of-_.---- $19,250 00 
13 houses on the south side of T street, bet. 14th and 15th 
streets northwest, in this city. At the time the property 


WED GROREIROIES BP icn cccccnncamnocntnksind eee 13,164 70 
by deeds of trust, which I paid as part of the con- 
S70. ea@esniied Sor ihe PUreNNs?. ..cnecccedsewcnnens $6,085 30 


On his order, to defray certain expenses for 
painting the houses, as he agreed to do, and to Mr. 
Francis H. Smith, I retained the sum_._..----.--- ~~ 300 00 


5 eee 60 F. Bee FR GRR. ccs scat sinha $5,785 30 


The amount paid to Mr. Smith on Mr. Hume’s order was $47.00, 
and the balance of the $300, being the sum of $253.00, was on 
account of repairs. 
| The cash payments to Mr. Hume were by checks, dated as fol- 
ows: 


One, dated September 23, 1881, for........-....------- 3,500 00 
And the other, dated September 29, 1881, for__......-. 2,285 30 
$5,785 30 
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I advanced the 3,500 before I received the deed for the property, 
at the urgent request of Mr. Hume, who stated that he was pressed 


for money and in need of it. As security for this $3,500 he _ 


480 gave me a note for that amount endorsed by his brother 
Frank. 
Between four and six weeks ago Mr. Frank Hume came to me 
and said that I had a note endorsed by him, with his signature upon 
it, and upon his application I returned the note to him and marked 


it paid. 
E’W’D SIMMS. 


Subscribed and sworn to before me this 10th day of Sept., A. D. 
1883. 
ALBERT HARPER, Examiner. 


481 In the Supreme Court of the District of Columbia, May 
14th, 1883. 


+ 


T N y 1K 
HE CENTRAL NATIONAL BANK ; —" 
et al i. Law. No. 7906, No. 


v. no . 6 ‘ 
Mess shit 8011, No. 8012, No. 8013. 
To Messrs. Gordon & Totten, solicitors for Annie G. Hume & her 
children; B. U. Keyser, receiver, &c.; B. Lewis Blackford, agent 
for Hartford An. Ins. Co.; Enoch Totten, solicitor for Conn. 
Mut. L. Ins. Co.; Chas. I. M. Gwinn, solicitor for Md. L. Ins. Co. 
of Baltimore; H. E. Davis, Esq., solicitor for Va. L. Ins. Co.; C. 
M. Matthews, sol’r Farmers’ & Mech. Nat. B’k of Georgetown. 


GENTLEMEN : Please take notice that at the request of Messrs. 

Perry and Fendall & Edwards, solicitors for complainants in 

482 the above cases, [ hereby notify you that the testimony-in- 
chief on behalf of the complainants in said cases is closed. 
ALBERT HARPER, Examiner. 


Service acknowledged May 14, ’83. 
GORDON & GORDON, 
Att’ys for Annie G. Hume. 
ENOCH TOTTEN, 
For Conn. Mut. L. I. Co., 
Pr. MCKENNEY. 
C. M. MATTHEWS, 
F. & M. Nat. B’k. 
H. E. DAVIS, 
Sol’r for Life Ins. Co. of Va. 
B. LEWIS BLACKFORD, 
For Md. Life Ins. Co. 
B. U. KEYSER, Receiver. 


I further certify that the foregoing depositions (containing 363 
pages) were written down by me in short-hand, as an exami- 

483 ner in chancery, from the statements when and as uttered 
by said witnesses, and were afterwards transcribed by me into 
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long hand and then read over, subscribed, and sworn to by said wit- 
nesses before me. 

I further certify that my fee for taking, certifying, and returning 
said depositions has been paid to me by the complainants in said 
causes, consolidated. 

I further certify that Iam not of counsel nor in anywise interested 
in said causes. 

ALBERT HARPER, 


Examiner in Chancery. 


484 Remanding Cuuse to Examiner Harper. Filed July 26, 1883. 
R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK vs. ANNIE G. Hume eé al. 
& 3 Other Causes Consolidated. 


These causes having been referred to this court by the examiner, 
Albert Harper, on the request of counsel for the complainants, in 
order that the competency of a certain question put to a witness by 
the defendants’ counsel should be by this court determined before 
the answer should be written down, notwithstanding that the said 
witness was willing to answer said question, and the seid subject 
having been argued by counsel, it is, this 26th day of July, 1883, 
ordered that said consolidated causes be, and they hereby are, re- 

turned to said examiner with directions to proceed in accord- 
485 ance with rule 64 (equity), and he shall take down the ex- 

amination of witnesses in writing and without delay, and if 
objections to questions shall be made they shall be noted, but the 
examination shall proceed notwithstanding, and the objections shall 
be sent in with the deposition- and as a part of them, as said rule 
directs. 


CHAS. P. JAMES, Justice, &c. 


486 Depositions Behalf Defendant. Filed Dec. 13, 1883. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CentRAL Nart’s Bank or WasHinaton D. C. oe 
, ’| Equity No. 7906, 


et al. | No. 8011, No. 


vs. . 
Annie G. Hume et al. 8012, No. 8013. 


Be it remembered that, pursuant to the notice hereto annexed, at 
un examination of witnesses, begun and held on the 6th day of 
July, A. D. 1883, and, by adjournments, at other times, personally 
appeared before me, Albert Harper, an examiner in chancery of said 
court, the within named— 
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se 
Index. 
Direct. Cross. tedirect. Recross. 

William Cranch MelIntire-.---- 489 wil inl 
B. Lewis Blackford... ~~ -- 547 
SLL TTT 584 
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Clement W. Howard-.-_--.-___--- 658 
John S. Swormstedt........... 661 

<a 


Who, being produced as witness-, of lawful age, for and on 
487 behalf of the defendants, and being first duly sworn and 

cautioned to tell the truth, the whole truth, and nothing but 
the truth touching the matters at issue in the above-entitled causes 
(consolidated), did depose and say as follows: 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK OF WASHINGTON, ) Equity No. 7906. 
. ‘“ 


~ co. 8011. 
vs. ‘ 8012. 
ANNIE G. Hume et al. . 8013. 


To Messrs. Perry, Fendall, & Edwards and others, solicitors for 
complainants. 
GENTLEMEN: Please take notice that at the request of Messrs. 
Gordon & Gordon and Enoch Totten, Esq., solicitors for the defend- | 
ants, Annie G. Hume and Mary E. Pickrell, I hereby appoint 
488 next Friday, July 6th, 1883, at 1 o’clock p.m _ of that day, 
and the law office of the said Gordon & Gordon, No. 322 Four- 
and-a-half street nortliwest, in the city of Washington, D. C., as the 
time and place and where testimony in behalf of the defendants, 
Annie G. Hume and Mary E. Pickrell, will be taken in the above- 


entitled causes (consolidated) by and before me— 
ALBERT HARPER, Examiner. 


Service acknowledged this third day of July, A. D. 1883. 
EDWARDS & BARNARD. 


R. K. ELLIOT, For Keyser. 


489 Fripay, July 6th, 1883—1 o’clock p. m. 
Met pursuant to the foregoing notice. 
Present: Messrs. J. Holdsworth Gordon and Enoch Totten, solicit- 
ors for the defendants; also Messrs. Perry & Fendall, of solicitors 
for the complainants; also the examiner and— 


July 7, 83. 


WiLtiAM Crancu McIntire, who, being produced as a witness, of 
lawful age, for and on behalf of the defendants and being first duly 
sworn, deposes and says: 


Direct examination by Col. Torren: 


Q. What is your business ? 
A. Il am a patent attorney and mechanical expert. , 


~~ 
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(). Where are you engaged in business? 
A. In Washington city, D. C., No. 614 F street N. W. 
Q. How long have you resided in Washington city? 
A. All my life, with the exception of four or five years. 
490) Q. Were you acquainted with the late Thomas L. Hume? 
A. I knew him intimately, well. 
Q. For how long a period ? 
A. I knew him for about ten years before his death. 
Q. Had you any acquaintance with or did you know the other 
members of his immediate family ? 
A. I knew them all intimately, well, for a good number of years. 
Q. Did you know the late Adolphus H. Pickrell ? 
A. I did. 
(. How long did you know him before his death ? 
A. I had known him for a good number of years. I don’t recol- 
lect how long before his death. 
Q. Did you know his family ? 
A. All of them intimately. 
Q. How many children did Mr. Pickrell have? 
A. He had only one. 
491 Q. And that was the defendant, Mrs. Annie G. Hume? 
A. Yes, sir. 
(. Where does Mrs. Pickrell now reside ? 
A. In Georgetown, in the old homestead. She is living with her 
daughter, Mrs. Hume, or rather her daughter is living with her. 
Q. What old homestead do you refer to ? 
A. The old homestead of Mr. Pickrell, in Georgetown, on what 
was called First street, but is now called P street. 
Q. Is it the Pickrell homestead you mean? 
A. Yes. 
Q. How long has the Pickrell family occupied that house ? 
A. Ever since | have known them; for a long time, as I under- 
stand from thet. 
Q. Do you remember the date of Mr. Pickrell’s death, or about the 
time ? 
A. I do; some time about the lst or 2nd of May, about four 
492  —vears ago. | 
(Mr. Perry: 1879 ? 
Witness: Yes, 1879; very close to the first of May.) 


Q. Do you know anything about the estate which he left? 

A. I am not intimately acquainted with the affairs of that estate, 
but I know that he left an estate and always had the reputation be- 
fore he died of being a man of means. 

Q. He left this homestead property in Georgetown that vou have 
referred to? 

A. Yes; and this farm in the country. 

Q. How much was that worth at the time of his death ? 

A. I do not know the value; I should suppose—I am not in the 
real estate business and not apt at the valuation of real estate. I 
should think that place was worth $8,000 or $9,000. 
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493 (Mr. Perry: Answer objected to as incompetant.) 


Q. What sort of a house did they live in? 

A. A three-story brick house with back buildings. 

Q. That property belongs to Mrs. Pickrell in her own right, does 
it not? 

A. I think it does; I do not know of my own knowledge; I heard 
her say that it was left in trust for her. 


(Mr. Fenpaii: Answer objected to as incompetent.) 


©. Where was the farm? 

A. It is called the “ Tunlaw farm,” a little north of Washington, 
about two and a half miles; above Georgetown. 

Q. Do you know who owns that now? 

A. The farm belonged to the estate, I think, sir. 


(Mr. Perry: Answer objected to as incompetant.) 


Q. Do you know anything about the value of it? 
494 A. I do not know what it is worth; [ can say that it is a 
very handsome farm with about 148 acres in it. 

Q. Did he leave any other real estate that you know of? 

A. He left some in Georgetown and some lots on Massachusetts 
Ave., wharf property in Georgetown, and a little house on 9th street. 

Q. Have you any idea of what this property you have just men- 
tioned was worth collectively ? 

A. Ihave not. The lot on Massachusetts avenue, being a deep 
lot, was worth, I should think, about $1.50 per foot ; what the area 
of it is [ do not know. 

Q. Do you know anything about the personal property which 
Mr. Pickrell left ? 

A. I only know from what I heard Mrs. Pickrell state and what 
I have seen in the inventory of the estate—said to be some $20,000 
at that time. 


(Mr. FenpALi: Answer objected to as incompetant.) 


495 Witness (continuing): [ cannot say what amount; | 
know Mr. Pickrell had some stock in the Potomac Insurance 
Co., and also the Georgetown Gas Co., as he had to go there to col- 
lect the dividend, and I remember once I went there with Mr. Hume 
to collect dividends. He had some stock in the Farmers’ and Me- 
chanics’ Bank also. ( 
Q. Do you know anything about the relation between Mrs. Pick- 
rell and Mr. Hume’s family since the death of Mr. Pickrell ? 
A. I think I do; I have been very intimate with them ; I have 
spent a great deal of time with them since Mr. Hume’s death. 
Q. Were you intimate prior to Mr. Pickrell’s death? 
A. Yes. 
Q. Did Mr. Pickrell and his wife live with Mr. Hume and his 
family ? 
A. Mr. Hume and his family lived with them in the sum- 
496 mer time on the farm and in the winter lived separately. 
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Q. And Mr. Hume stayed on the farm ? 

A. No, sir; they moved back to Georgetown a short time before 
Mr. Pickrell’s death. The last time they were in the country Mr. 
Hume moved back to Georgetown and they lived together. Mrs. 
Pickrell was living there when Mr. Hume died. 

Q. How have the families resided — the death of Mr. Pickrell ? 

A. They have lived together, in the same house. 

Q. They live in Mrs. Pickrell’s house, do they ? 

A. Yes. 

Q. After the death of Mr. Pickrell who took charge of the prop- 
erty and estate of Mr. Pickrell; do you know? 

A. Mr. Hume seemed to have sole charge of it. Mr. Hume and 
Mrs. Pickrell were the executors of the estate, but Mr. Hume seemed 

to have exclusive control. I know Mr-. Pickrell did not seem 
497 to know anything about it and left it to Mr. Hume. 


(Mr. Perry: Answer objected to as incompetant.) 


Q. Do you know anything about that subject personally without 
regard to what Mrs. Hume or anybody else told you? 

Witness: In what respect ? 

Col. Torren: As to whether Mr. Hume had the custody of this 
estate or not. 

A. I know that Mr. Hume used to manage it almost exclusively. 
I know that fact as a fact. 

Q. How about the “Tunlaw farm ;” was that occupied by Mrs. 
Pickrell after the death of her husband ? 

A. Only in connection with Mr. Hume; Mr. Hume seemed to be 
the head of the establishment there. 

Q. Did they live there all the time or only in the summer? 

A. Only in the summer after the death of Mr. Pickrell. 
498 Q. Where did they live in the winter season ? 
A. In Georgetown ; in Mrs. Pickrell’s house. 

Q. Can you state what the habits of that family were—I mean 
the family of Mr. Hume? I want to know whether they were on an 
extravagant scale or moderate scale, or whether they were moderate 
in their expenses, if you know. 

A. I only know from my personal contact with them. I know 
there was nothing elaborate about Mr. Hume’s house. He had a 
good many friends about him. In his personal habits he did not 
seem to be extravagant. He did not wear any elaborate apparal. 
He did not seem to be fond of extravagance only in the entertain- 
ment of his friends. He had no fast horses and drove none himself. 
He kept no carriage, except the farm carriage. Mrs. Pickrell had a 

carriage and horse. 
499 Q. That was an old-fashioned country carriage, was it not? 
A. No; the carriage was used in town before her husband’s 
death. She had a pair of horses and a carriage, and after Mr. 
Pickrell’s death Mr. nin continued to use them, first on the farm 
as working horses. 

Q. Was Mr. Hume regarded in the community as an active busi- 

ness man? 
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A. Yes, undoubtedly; I knew him a great many years and con- 
sidered him an active business man. 

Q. Very active? 

A. Yes. 

Q. At his business late and early? 

A. Yes. 

@. Can you describe Mrs. Pickrell in the light of a_ business 
woman or not? 


(Mr. PERRY: Question objected to as irrelevant.) 


A. I should say that she was essentially not a business woman 
she has not the slightest idea or conception of business. 
500 Q. Do you know how old she is? 
A. I should think that Mrs. Pickrell was a lady probably 
close to 55 years of age. 

Q. Have you in your custody any papers relating to the business 
of Mr. Pickrell in connection with the Farmers’ and Mechanics’ 
National Bank of Georgetown ? 

A. I have some checks on that bank drawn against the account of 
‘A. H. Pickrell. 

Q. Will you produce them ? 

A. Here theyare. I also have a bank book of Mr. Pickrell’s that 
was continued after his death. 


(Witness here produces said checks and bank book.) 


Q. Will you look at those checks which you have produced ; how 
many checks have you there ? 
A. I will count them and see how many there are. 
Q. Let us have those four first checks that you have taken in your 
hand now. 
A. Certainly (witness hands counsel said checks). 
501 Q. By whom are they signed ? 
A. They are signed by Mary E. Pickrell and Thomas L. 
Hume, executrix and executor, I presume, of A. H. Pickrell. It 
don’t say for whom, but they are signed as executrix aud executor. 


(Col. Torren: I now offer in evidence check dated May 17, 1879, 
drawn on the Farmers’ and Mechanics’ National Bank of George- 
town by Mary E. Pickrell and Thomas L. Hume, executrix & ex- 
ecutor of A. H. P., for $1,020.66, to the order of T. L. Hume or 
bearer and endorsed Thomas L. Hume.) 


Q. Will you look at that check and state whether it is the signa- 
ture of Thomas L. Hume? 
A. I believe that is Mr. Hume’s signature. 
Q. Is that the signature of Mrs. Pickrell? 
A. I believe not. 
Q. Do you know her signature? 
A. I know her signature tolerably well. 
502 Q. Do you know his signature ? 
A. I know his signature very well. 
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Q. There are three other checks there, which I now offer in evi- 
dence (and which I will have the examiner copy into this deposition). 
Do you know those signatures ? 

A. Yes, sir; I think I know those signatures to be the signatures 
of Mary E. Pickrell and Thomas L. Hume. 


(Mr. Perry: To the introduction of these checks we object as 
being irrelevant so far as at present appears.) 

By agreement of counsel copies of said checks are herewith filed 
in evidence end incorporated in this deposition, with the under- 
standing that the originals thereof (which are marked for identifi- 
cation Exhibit- W. C. Mcl. Nos. 1, 2, 3, and 4) will be produced at 
the hearing of these causes, if desired, or upon the proper request 
of counsel, and the said checks are as follows: 


503 Exurpir W. C. Mel. No. 1. 


No. —. GeEorGETOWN, D. C., May 17, 1879. 
The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
bearer one thousand and twenty .66 dollars. 
$1,020.66. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor of A. H. P. 


| Revenue stamp. ] 


Endorsed: Thomas L. Hume. 


Exuipit W. C. Mel. No. 2. 


No. —. GeorGetTowN, D. C., May 16, 1879. 
The Farmers’ & Mechanics’ National Bank pay to R. F. Harvey 
or order two hundred & eighty-nine dollars. 
$289.00. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor. 
[ Revenue stamp. ] 


(Endorsed :) R. F. Harvey, Dickins, Thomas L. Hume. 


Exursit W. C. Mel. No. 3. 


GEORGETOWN, D. C., May 14, 1879. 
Farmers’ & Mechanics’ National Bank pay to the order of 
504. Thomas L. Hume one thousand dollars and charge— 
$1,000. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor. 
[ Revenue stamp. } 


(Endorsed :) Thomas L. Hume, Hall € Hume. Lewis Johnson & 
Co., bankers. May 15, 1879, Washington, D. C. 
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Exnuipsit W.C. MclI. No. 4. 


No. 4. GEORGETOWN, D. C., May 24, 1879. 

Farmers’ & Mechanics’ National Bank pay to T. L. Hume or order 
(for Oak Hill cemetery, 20.50; D. A. Stewart, shaving, 5.00; Nat. 
Rep. paper, .50; appraisers, 12.00; servants, 31.00) sixty-nine dollars. 

$69.00. MARY E. PICKRELL, 

THOMAS L. HUME, 
Executrix & Executor. 
[ Revenue stamp. ] 


(Endorsed:) Thomas L. Hume, Hume, Cleary & Co. Pay to 
Wm. Laird, Jr., Esq., cashier, or order, for collection. C. A. James, 
cashier. 

505 Q. I now show you check, dated July 5, 1879, payable to T. 

L. Hume or bearer, signed by Mary E. Pickrell and Thomas 
L. Hume as executrix and executor of A. H. P., for six hundred 
dollars, and endorsed by Thomas L. Hume and Hall & Hume, on the 
Farmers’ & Mechanics’ National Bank of Georgetown, D.C. I wish 
you would look at that check and state whether the signatures to 
that check are genuine. 

A. I am sure that of Thomas L. Hume is; I am not certain about 
the other. I should think it was not genuine. 

Q. Look at the endorsements. In whose handwriting are they? 

A. The endorsements are in the handwriting of Thomas L. Hume. 

Q. I now hand you another check, signed in the same way, to the 
order of the same person, and on the same bank, for $500, and en- 
dorsed. Look at the signatures and endorsements on that check 

and state in whose bandwriting they are. It bears date of 
506 July 11, 1879. 
A. I make the same criticism on that check. 

Q. I now show you another check, dated July 14, 1879, for $300, 
signed the same way and endorsed in the same manner; what 
have you to say as to those signatures ” 

A. I make the same criticism. 

Q. I show you another check, dated July 24, 1879, for $100, drawn 
in the same way; what do you say about that, both as to signatures 
and endorsements ? 

A. I make the same criticism on that. 

Q. I now hand you another one, payable to T. L. Hume or order, 
drawn in the same manner, for $150, dated July 30, 1879, and en- 
dorsed in the same way; what have you to say about those signa- 
tures and endorsements? 

A. The same as I have said about the others. 
507 Q. Ishow youanothercheck,dated August 23, 1879, for $160, 
payable to sundry bills or bearer, drawn in the same manner 
and in the same manner endorsed ; what do you say about the sig- 
natures and endorsements on that ? 
A. The same criticism. 
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Q. I hand you another check, dated January 16, 1880, for $92, 
signed in the same manner, payable to sundry bills or bearer, and 
endorsed Thomas L. Hume and H. ©. Swaine; what do you say 
about those signatures and endorsements ? 

A. I make the same criticism as to the signatures of the makers. 

(). Look at the endorsements. 

A. The endorsement of Thomas L. Hume is in his handwriting, 
and the other I am quite familiar with as that of H. C. Swaine, 
cashier of the Second National Bank. 

Q. Lhand you another check, dated Jan’y 14, 1880, for $300, 
508 signed in the same way and endorsed in the same manner as 
the last one—by Thos. L. Hume, H. C. Swaine; what have you 

to say as to that? 

A. I make the same criticism as to the signatures on the body of 
that check and as to the endorsements on the back of it—of Thos. 
L. Hume and H. C. Swain. 

Q. I show you check dated July 2nd, 1880, signed in the same 
manner and endorsed in the same manner, for $392; what have you 
to say as to that? 

A. I make the same criticism throughout. 

Q. I show you check dated July Ist, 1881, payable to the order of 
T. L. Hume, signed Mary E. Pickrell and Thomas L. Hume, exec- 
utrix & executor, for $392, and endorsed Thomas L. Hume and H. 
C. Swaine; what have you to say as to that? 

A. I make the same criticism as to that. 
509 Q. Ishow you check dated January 3d, 1881, for $392, 
marked below, “ For Jan., 81, dividend,” signed Thomas L. 
Hume and Mary E. Pickrell, executor & executrix, and endorsed 
Thomas L. Hume and H. C. Swaine; what have you to say to that? 

A. I make the same criticism as to that, both as to signatures and 
all. 

Q. Will vou state definately what you say about the signature of 
Mary E. Pickrell—whether written by her in fact or not? 

A. I feel quite certain that it was not written by her, but I cannot 
say that it was not written by her with any degree of certainty. 

Q. Do those checks bear the marks of having been paid? 

A. Yes; I think they all bear the marks of having been paid— 
by the signature of H C. Swaine, cashier of the 2nd National Bank. 

Q. You identify his signature where it appears on those 
510 ~—i various checks and wherever it appears ? 
A. Yes. 


Col. Torren: I now offer in evidence said checks. 
Mr. Perry: To the introduction of which we object as being 
irrelevant, so far as at present appears. 


By agreement of counsel copies of said checks are herewith filed 
in evidence and incorporated in this deposition with the understand- 
ing that the original- thereof (which are marked for identification 
Exhibit W. C. Mel. Nos. 5, 6, 7, 8,9, 10, 11, 12, 13, 14, 15) will be 
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produced at the hearing of these causes, if desired, or upon the proper 
request of counsel, and the said checks are as follows: 


511 Exurpirt W.C. MclI. No 5. . 
No. 9. GEORGETOWN, D. C., July 5, 1879. 


The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
bearer six hundred dollars. 
$600. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor of A. H. P. 


[Revenue stamp. ] 


Endorsed: Thomas L. Hume, Hall & Hume. Lewis Johnson & 
Co., bankers. July 5, 1879, Washington, D. C. 


Exuisit W. C. MclI. No. 6. 


No. 11. GEORGETOWN, D. C., July 11th, 1879. 


‘The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
order five hundred dollars. 
$500. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor. 
[Revenue stamp. ] 


Endorsed : Thomas L. Hume, Hall & Hume. Lewis Johnson & 
Co., bankers. July 11, 1879, Washington, D. C. 


512 Exuisit W. C. MclI. No. 7. 
No. 12. GEORGETOWN, D. C., July 14, 1879. 


The Farmers’ & Mechanics’ National Bank pay to sundry bills or 
bearer three hundred dollars. 

$300. MARY E. PICKRELL, 

THOMAS L. HUME, 
Executrix & Executor. 
[ Revenue stamp. ] 

Endorsed : Thomas L. Hume, Hall & Hume. Lewis Johnson & 

Co., bankers. July 15, 1879, Washington, D. C. 


Exursit W.C. MclI. No. 8. 


No. 15. GEORGETOWN, D. C., July 24, 1879. 

The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
order one hundred dollars. 

$100. MARY E. PICKRELL, 

THOMAS L. HUME, 
Executrix & Executor. 
{ Revenue stamp. ] 

Endorsed: Thomas L. Hume, Hall & Hume. Lewis Johnson & 

Co., bankers. July 24, 1879, Washington, D. C. 
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513 Exnuipsit W. C. Mcl. No. 9. 
No. 16. GrEorGETOWN, D. C., July 30, 1879. 
The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
order one hundred « fifty dollars. 
$150. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor. 
[ Revenue stamp. } 
Endorsed: Thomas L. Hume, Hall & Hume. Lewis Johnson & 
Co., bankers. July 30,1879. Paid. Washington, D. C. 
Exuisit W. C. Mcl. No. 10. 
No. 18. GreorGETOWN, D. C., Aug. 23, 1879. 
The Farmers’ & Mechanics’ National Bank pay to sundry bills or 
bearer one hundred & sixty dollars. 
$160. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor of A. H. P 
[ Revenue stamp. ] 
Endorsed: Thomas L. Hume, Hall & Hume. Lewis Johnson & 
' Co. Aug. 23,1879. Paid. Washington, D. C. 
514 Exuisit W.C. Mcl. No. 11. 
No. 20. GrorGETOWN, D. C., Jan. 16, 1880. 


‘The Farmers’ & Mechanics’ National Bank pay to sundry bills or 
bearer nintety-two dollars. 
$92. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executors of A. H. P. 


[ Revenue stamp. ] 


Endorsed: Thomas L. Hume, H. C. Swaine. 


Exursit W. C. Mcl. No. 12. 


No. 19. GEORGETOWN, D. C., Jan. 14, 1880. 


The Farmers’ & Mechanics’ National Bank pay to T. L. Hume 
or order three hundred dollars. 
$300. MARY E. PICKRELL, 
THOMAS L. HUME, Executors. 


[ Revenue stamp. ] 


Endorsed : Thomas L. Hume, H. C. Swaine. 
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Exurpsit W. C. MclI. No. 13. 


No. 21. GEORGETOWN, D.C., July 2, 1880. 
The Farmers’ & Mechanics’ National Bank pay to Thos. L. 
Hume or bearer three hundred & ninety-two dollars. 
$392. MARY E. PICKRELL, 
THOMAS L. HUME, 


Executrix & Executor. 
[ Revenue stamp. ] 


Endorsed : Thomas L. Hume, H. C. Swaine. 


515 Exurpsit W. C. MclI. No. 14. 
No. —. GEORGETOWN, D. C., July 1st, 1881. 


The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
bearer three hundred & ninety-two dollars. 
$392. MARY E. PICKRELL, 
THOMAS L. HUME, 
Executrix & Executor. 
[ Revenue stamp. ] 


Endorsed: Thomas L. Hume, H. C. Swaine. 


Exuripit W.C. MclI. No. 15. 


No. —. GEORGETOWN, D. C., Jan. 3rd, 1881. 
The Farmers’ & Mechanics’ National Bank pay to T. L. Hume or 
order three hundred & ninety-two dollars, for Jan., ’81, dividend. 
$392. THOMAS L. HUME, 
MARY E. PICKRELL, 
Executor & Executriz. 
[ Revenue stamp. ] 


Endorsed: Thomas L. Hume, H. C. Swaine. 


Col. Torren: I want to offer in evidence the bank book of A. H. 
Pickrell’s estate of the Farmers’ & Mechanics’ Bank of George- 
town from the time the estate settled up, just after his death, to the 
end, beginning at entry dated May 14, 1879, to the end. 

Mr. Perry: We object to it as irrelevant. 
516 Col. Torren: You don’t want anybody from the bank to 
testify that it is the bank book of the Pickrell estate with that 
bank ? 
Mr. Perry: No. 


Solicitors for the complainants admit that this is the bank book 
of the Pickrell estate with the Farmers’ & Mechanics’ National Bank 
from the time of his death down to the time that it purports to stop. 

By agreement of counsel copy of said entries in said bank book 
are here filed in evidence and incorporated in this deposition, with 
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the understanding that the bank book itself (which is marked for 
identification Exhibit W. ©. Mel. No. 16) will be produced at the 
hearing of these causes, if desired, or upon proper request of counsel, 
aud the said entries are as follows: 
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4,858 81 
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$2,114 94 
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1879. 1879. 
May 14. To balance c’ks held... ....$2,610 75 May 14. Bycheck.. $1,000 
23. . 41 67 mm ~ Chwee 
June 14. a a 41 67 Bee © @Bscce 
cuay 1. GOVE «ssa tee ee am * CRuans 
5. G06. nuances: enans 277 guano & * @B.nas 
10. GIR. ccosmocsume See a. 
li. NN: ciihins canieinn 28. * ok... 
D De as ES cet soneeiene See a * PR.c0 
saly & © @B ico 
$4,858 81 
Amount brought 920'6.. nceccs « conse cousss -euess connawsoeens 
\ ) | . eee 4,858 81 
July 8. By check-.. 
a §~ @a. 
mM “* Chins 
Mm © Ohne 
2 
he « 
Eee 4,858 81 30. By check _- 
Aug. 19. “ oK.... 
Balance ....-. 
4,858 81 
D18 
1879. 1879. 
Aug. 20. To balance c’ks de'd-_...-. 154 95 Aug. 23. By check_. 
1880. LS80. 
on ee a ee ee cen’y © OE .nue 
July l er eee 392 a *: ee 
1881. 
Jan’y 3 06 intianiietiaiiniis ae ° ee 
1881. 
July 1 —eee 392 ony & © Ginn 
1882 
Jan’y 11. ile ae ieee eeieaiie’: ee 
1882. 
Jan’y 1l. “ balance. 
$2,114 95 
1882 


Jan’y 11. To balance c’ks de’d_ ..--. 


oY 


Q. Do you know 
which is located in 


386 95 


anything about property of Mrs. Pickrell 
the city of Norfolk, Va.? 


A. Yes; I know something about it. I had some correspondence 
with her tenant and a personal interview with him, and discussed 


the matter with Mrs. Pickrell quite frequently. 


I know 


she has 


some life estate in some property in Norfolk, from which she derived 
an income. 


(Mr. Perry: Objected to as incom petant.) 
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Q. Have vou any checks in your possession relating to that prop- 
erty ? 

A. I have. 

Q. Will you produce them ? 

A. I will. 


(Witness produces checks.) 


Q. Have you any personal knowledge as to what dispositions 
were made of the funds which were realized in behalf of Mrs. Pick- 
rell from that property ? 

A. I know personally that the checks for the rent were sent to Mr. 

Hume and that he applied them to his account. 
520 Q. How do you know that? 
A. From the checks which I had in my possession and 
from conversations that I had with Mrs. Pickrell on the subject. 


(Mr. Perry: Same objection.) 


Q. Did you ever have any conversation with Mr. Hume about it? 
A. I do not recollect any conversation with him on the subject. 
_Q. I now show you bank check by S. J. Thomas & Co., payable to 
the order of Mary E. Pickrell, executrix, & Thos. L. Hume, executor, 
dated Oct’r 17th, 1879, at Norfolk, Va., for $465.89; please look at 
the endorsements on the back of that check and see what you have 

to say about them; what are the endorsements? 

A. Mary E. Pickrel], Thomas L. Hume, executors; Hume, Cleary 
& Co., and Hall & Hume. Pay George M. Bain, Jr., cashier, or order 
for collection. C. A. James, cashier. 

Q. In whose handwriting are those endorsements ? 
52] A. The first one, that of Mary E. Pickrell, I do not recog- 
nize at all. 

Q. Do you say that is her signature? 

A. Ido not recognize that. The endorsements of Thomas L. Hume, 
Hume, Cleary & Co.,and Hall & Hume all appear to be in the hand- 
writing of Thomas L. Hume. 

Q. I show you another check of the same kind, dated July 6, 1880, 
for $449, to the order of the same persons, and apparently endorsed 
in the same way; will you look at the handwriting of those endorse- 
ments ? 

A. The endorsement of Mary E. Pickrell I do not think is in her 
handwriting. The endorsements of Thomas L. Hume, executor, and 
Thomas L. Hume are in his handwriting. 

Q. Here is another check of the same kind endorsed in the same 
way and payable to the same persons; please state in whose hand- 

writing the endorsements on that check are. 
522 A. The endorsements of Thomas L. Hume are in his hand- 
writing. The endorsement of Mary E. Pickrell I do not think 
is in her handwriting. The check is dated October 6, 1880, and is 
for $500. 

Q. I show you another check, dated Jan’y 8, 1881, for $500, to the 

order of the same persons, and endorsed Thomas L. Hume, Mary E. 


aa 
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Pickrell, executor & executrix. What do you say as to the en- 
dorsement- on that check ? 

A. I make the same criticism as to that. Mr. Hume’s endorse- 
ments are in his handwriting. I could not say as to that of Mrs. 
Pickrell. The signature of M. G. Emery on this check, as well as 
on the other checks, I recognize as the signature of M. G. Emery, 
president of the Second National Bank. 

Q. I hand you another check, dated April 6, 1881, for $500, on the 

same bank, payable to the same parties,and endorsed in the 
523 same way. Please state as to the endorsements on that check. 
A. I make the same criticism as to that. 

Q. I show you another check on the same bank, dated July 8, 
1881, for $442, payable to the same parties and endorsed in the same 
way. Please state as to the endorsements on that check. 

A. I make the same criticism as to that. 

(. Are there any marks on those checks to indicate their pay- 
ment? 

A. Yes; apparently they have all been paid. 

Q. Are they punched and stamped ? 

A. Yes; they are punched and stamped. 


Mr. Torren: I offer those checks here in evidence. 
Mr. Perry: We also object to the introduction of those checks in 
evidence as being incompetant and irrelevant. 


By agreement of counsel copies of said checks are herewith filed 
in evidence and incorporated in this depostion, with the understand- 
ing that the originals thereof (which are — for identification Exhibit- 

W.C. Mel. Nos. 17, 18, 19, 20, 21, and 22) will be produced 
524 at the hearing of these causes, if desired, or upon the proper 
request of counsel, and the said checks are as follows: 


Exursit W. C. Mel. No. 17. 


No. 3836. NorFo.uk, VA., Oct’r 17th, 1879. 
The Exchange National Bank pay to the order of Mary E. Pick- 
rell, executrix, & Thos. L. Hume, executor, four hundred sixty- 


five and °°, dollars. 
$465.39. S. J. THOMAS & CO. 


S. J. THOMAS & CU., 
154 Main Street, Norfolk, Va. 


Endorsed: Mary E. Pickrell, Thomas L. Hume, executors; Hume, 
Cleary & Co., Hall & Hume. Pay Geo. M. Bain, Jr., Esq., cashier, 
or order for collection. C. A. James, cashier. 
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Exuipit W. C. MclI. No. 18. 


No. 4113. NorFro.k, VA., July 6th, 1880. 
The Exchange National Bank pay to the order of Mary E. Pick- 
rell, adin’x, and Thos. L. Hume, adm’r, four hundred forty-nine and 


no 100 dollars. 
$449.00. S. J. THOMAS & CO. 


S. J. THOMAS & CO., 
154 Main Street, Norfolk, Va. 


525 Endorsed: Mary E. Pickrell, executrix ; Thomas L. Hume, 

executor; Thomas L. Hume. Pay Geo. M. Bain, Jr., cash., or 
order for collection for account of Second National Bank, Wash- 
ington, D.C. M.G. Emery, pres'’t. 


Exurpit W. C. Mcl. No. 19. 


No. 60. NorFoik, VA., Oct. 6th, 1880. 


The Exchange National Bank pay to the order of Thomas L. 
Hume, adm’r, and Mary E. Pickrell, adm’x, of E. H. Pickrell, dee’d, 
five hundred and no 100 dollars. 

$500.00. S. J. THOMAS & CO. 


S. J. THOMAS & CO., 
154 Main St., Norfolk, Va. 


Endorsed: Mary E. Pickrell, Thos. L. Hume, executors of A. H. P., 
Thomas L. Hume. Pay C. W. R. Quarles, cash., or order for collec- 
tion for account of Second National Bank, Washington, D.C. H. C. 
Swaine, cashier. Pay G. M. Bain, Esq., cash’r, or “order for acc’t of 
Planters’ Nat’! Bank, Richmond, Va. W.R. Quarles, cashier. 


526 | Exuipit W. C. MclI. No. 20. 
$500.00. NATIONAL EXcHANGE BANK OF 


NorFork, Va., January 18, 1881. 


Pay to Thos. L. Hume, adm’r, and Mary E. Pickrell, adm’x, of 


E. H. Pickrell, dee’d, or order five hundred dollars. 
# 209. S. J. THOMAS & CO. 


Ss. J. THOMAS, 
Norfolk, Va. 


Endorsed: Thomas L. Hume, Mary E. Pickrell, executor & 
executrix, Thomas L. Hume. Pay W. R. Quarles, cash’ r, or order 
for collection for account of Second National Bank, Washington, D. 
C. M.G. Emery, pres't. Pay G. M. Bain, Jr., eash’ r, or order for 
caer of Planters’ Nat’] Bank, Richmond, Va. W. R. Quarles, 
cashier. 
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Exursit W.C. Mcl. No. 21. 


$500. NATIONAL EXCHANGE BANK OF 
Norrouk, VA., April Sth, 1881. 
Pay to Thos. L. Hume, adin’r, & Mary E. Pickrell, adm’x, of E. 


Pickrell, dec’d, or order five hundred dollars. 
#316. S. J. THOMAS & CO. 


S. J. THOMAS & CO, 
Norfolk, Va. 


527 Endorsed : Thomas L. Hume, Mary E. Pickrell, executors, 
Thomas L. Hume. Pay W. R. Quarles, cash’r, or order for 
collection for account of Second National Bank, Washington, D. C. 
M. G. Emery, pres’t. Pay G. M. Bain, Jr., cash’r, or order for acc’t 
of Planters’ Nat’] Bank, Richmond, Va. W. R. Quarles, cashier. 


Exuisit W.C. Mel. No. 22. 


$442.00. NATIONAL EXCHANGE BANK OF 
NorFoik, VA., July 8th, 1881. 
Pay to Thos. L. Hume, adin’r, and Mary E. Pickrell, adm’x, of E. 
Pickrell, dee’d, or order four hundred forty-two and no 100 dollars. 


No. 474. S. J. THOMAS & CO. 


S. J. THOMAS & CO. 
Norfolk, Va. 


Endorsed: Thomas L. Hume, Mary E. Pickrell, administrators 
A. H. P., Thomas L. Hume. Pay M. 8S. Quarles, cash’r, or order 
for collection for account of Second National Bank, Washington, D. 
C. M.G. Emery, pres’t. Credit. Planters’ Nat’l Bank, Richmond, 
Va. Mann 8. Quarles, cashier. 


528 Q. Is there any doubt in your mind that Mrs. Pickrell did 
not write any one of those endorsements ? 

A. I do not think she signed any of them; I have no doubt. 

Q. Do you know anything about the circumstances under which 
Mr. Hume had polices of insurance issued upon his own life; as to 
the purpose for which he did it; as to the fact that he did it, and as to 
the funds out of which he drew the money to do it; did he ever say 
anything to you on that subject ? 


(Mr. Perry: Question objected to as calling for declarations made 
to the witness by Thomas L. Hume, and therefore incompetent. ) 


A. Yes, sir; I have information on the subject derived from my 
intercourse with the members of his family. I know it myself be- 
cause Mr. Hume spoke to me on several occasions before his 

529 death as to life insurance, indicating that it was his pur- 
ose to leave his family provided for, and that he had contro] 

of all the funds of Mr. Pickrell’s estate, and spoke in reference to hig 


shay a 
Se ee 


) 


206 Cc. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


affairs generally, and conciuded that was the wisest way to take care 
of his family. I also know it from expressions of Mrs. Pickrell be- 
fore the death of Mr. Hume. 


(Mr. Perry: The answer is also objected to, so far as it gives 
statements of persons who are not proven to be dead, and also objected 
to as purporting to give statements made by Thomas L. Hume, de- 
ceased, on the ground that it is incompetent and irrelevant.) 


Q. How long prior to the death of Mr. Hume did you have any 
of these conversations ? 
A. I do not know how long, but quite awhile before—some two 
or three years. We discussed this matter of life insurance 
530 on many occasions long before his death; I cannot fix the 
time. 
Q. Was there any allusion made by Mr. Hume in those conver- 
sations as to the disposition which had been made of the Pickrell 
estate ? 


(Mr. Perry: Same objection.) 


A. No, sir; none further than [ have indicated in my former an- 
swer. 


(Mr. Perry: Same objection to the answer.) 


Q. You were about to speak about a conversation that you had 
or you heard that Mrs. Pickrell had; if you heard any conversation 
between Mrs. Pickrell and Thomas L. Hume on this subject of life 
insurance or as to the disposition of the estate of Pickrell you may 
state what it was. 


(Mr. Perry: Same objection.) 


A. I heard Mrs. Pickrell state in the presence of Mr. Hume and 

myself on more than one occasion that all she wanted 

531 and all sheexpected out of any income derived from her hus- 

band’s estate was enough for her to live on and take care of 

herself, and so far as the balance was concerned she wanted Mr. Hume 
to use it for the best interest of*the family. 


(Mr. Perry: Same objection to the answer.) 


Q. Can you designate any time when such conversations took 
place? If you cannot fix the date say how long before the death of 
Thomas L. Hume they occurred, if you can. 


(Mr. Perry: Same objection.) 


A. I cannot fix any definite date; it was at least a year before his 
death, at Tunlaw farm. 


(Mr. Perry: Same objection to the answer.) 
Cross-examination by Mr. Perry: 
532 Q. You state that your relationship with Mr. Hume was 


intimate ? 
A. Yes, sir. 
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Q. And that while the way in which he lived with his family was 
comfortable he was not what you regarded a very extravagant man; 
he was known as an hospitable man, was he not? 

A. Ast said, he was very hospitable at his house; he was always 
entertaining citizens who were in public enterprises with hitn ; that 
was his reputation; I have never been in any subscriptions with 
him and never approached him for any. 

Q. You stated that he never drove fust horses? 

A. Not during my acquaintance with him; early in life I be- 
lieve that he had horses. 

Q. You do not know what his private habits were ? 

A. Yes; I have been with him a good deal; I saw Mr. 
533 Hume nearly every day for quite a number of years. 
Q. Were you with him in the evenings? 

A. No; [ was with him a number of evenings on the farm with 
the family. Mr. Hume’s extravagance was devoted to the entertain- 
ment of his friends at his house and on the farm. 

Q. Was he not accustumed annually, on the 4th of July, to enter- 
tain a number of gentlemen at Tunlaw farm in a very extravagant 
manner ? 

A. I never attended but one of those entertainments; that was at 
Mr. Pickrell’s farm, and I cannot say whether it was his entertain- 
ment or Mr. Hume’s. 

Q. He never talked to you on that subject? 

A. No; I heard, of course, from his friends, and my own knowl- 

edge of those entertainments and knew about them ; I never 
534 attended but one, and at that one Mr. Pickrell seemed to be 
as much the host as Mr. Hume. I do not know who paid the 
expense of it; there seemed to be a free expenditure of money on 
the farm, and it did not seem to make any difference who paid for it. 

Q. Mr. Hume was very much interested in choice breeds of cattle 
and other live stock, was he not? 

A. Yes. 

Q. Where were they kept? 

A. On Tunlaw farm. 

Q. Since Mr. Hume’s death you have acted as a friend to his 
widow, have you not ? 

A. Yes, sir. 

Q. You have attended to her business matters for her, have you 
not? 

A. Not exclusively ; but whenever called upon I have given her 
my advice and shall always be glad to serve her. 

Q. And you are a great personal friend of hers? 

A. Always. 
535 Q. Did Mr. Hume consult you about all the affairs of his 
business ? 

A. No, sir; not of his merchantile business at all. 

Q. Did he consult you as to his embarrassments at the time that 
he took Mr. Davis in as partner with him? 

A. No, sir; he did not. 
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Q. Did he consult you in regard to the difficulties he had — Mr. 
Davis which resulted in the withdrawal of that gentleman from the 
firm ? 

A. He told me he had a difficulty, but did not tell me the nature 
of it; I could not get any information from him on such subjects. 

Q. He did not tell you anything about his business ? 

A. No, sir; only about the family; social affairs altogether. 

Q. So faras you know, Mr. Hume may have speculated or gambled 
in stock in New York ? 

A. Undoubtedly ; I do not know anything about that part of his 

life. 
036 Q. Your only knowledge of him was what was derived 
from meeting with him occasionally on the streets and your 
visits at his home? 

A. Yes; from such contracts with him, and we were very inti- 
mate and friendly. 

Q. Still you did not make a confidant of him as to your own 
private matters? 

A. No; but spoke to him very freely about some private matters 
at times. 

Q. Did you ever speak to him about his embarrassments in busi- 
ness ? 

A. Never. 

Q. You knew that he had been embarrassed for a considerable 
time, did you not? 

A. I was less informed on that point than any of his other friends ; 
I was rather surprised to hear of his embarrassments; I knew he 

was in a tight place, but thought he would get out of it. 
537 A. And you were not surprised that that embarrassment 
reached back to so long a period ? 

A. I was very much surprised. 

Q. These checks which you have discovered all appear to have 
been drawn on account of the “Pickrell estate?” 

A. Yes, sir. 

Q. This property in Norfolk you say Mrs. Pickrell had a life in- 
terest in? 


A. Yes. 

Q. And the rents or income from that was her own property ? 

A. Yes. 

Q. The checks for that also appear to be drawn in the same way? 
A. Yes. 

Q. On account of the “ Pickrell Estate?” 

A. Yes; I think that follows from the fact Mr. Thomas sent the 


checks to Mr. Pickrell’s widow after he died ; | suppose it was a mis- 
take; it has no connection with Mr. Pickrell’s estate; the property 
was left to Mrs. Pickrell and a niece of hers. 
@. What became of the niece’s share? 
538 : Q. Delivered to her regularly ; she was paid with regu- 
arity. 
Q. When did you get these bank books and checks? 
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A. They were delivered to me by Mrs. Hume. I had them in my 
safe very soon, and a short time after Mr. Hume’s death. 

Q. Do you know where she got them ? 

A. Ide not know. She got them from the bank, I suppose. 

Q. Did she get the bank book from there ? 

A. It was in the bank to put credit on it after Mr. Hume’s death. 

Q. You do not know whether they came out of Mr. Hume’s safe? 

A. I know they did not; I am quite certain they did not. 

Q. When were you first advised of Mr. Hume’s death ? 

A. The first advice I had was my wife reading it from the news- 
papers. I went to a drug store, and telephoned thence to my house, 

where they had just received the news. I went over 
539 immediately thereafter to Mrs. Pickrell’s house in George- 
town. 

Q. Did you have any consultation directly after that with Mrs. 
Hume in regard to Mr. Hume’s affairs ? 

No, sir; not immediately thereafter. 

Q. Did you make any inquiries from her, not immediately there- 
after, but as soon as opportunity permitted, as to the place of custody 
of any life insurance policies that he had ? 

A. No; she told me she had some in the safe in her house; she 
said she had them in the dining-room with the silverware. 

@. You found them ? 

A. She had them there; I do not know whether that was the 
place of custody or not. Mr. Paul and Frank Hume went over to 
the store for them ; I was not with them. 

Q. Was Mrs. Hume with them, do you know? 
o40 A. No, sir; I think not; my impression is that she was 
over there with Frank Hume. 

Q. When? 

A. I think a day or two after the death of Mr. Hume; probably 
before he was buried. 

Q. He died Sunday morning? 

A. Yes, sir. 

Q. Do you know whether or not they were over there that Sun- 
day morning? 

A. I think not; that’s my impression. 

Q. Do you know who went with Mr. Paul? 

A. I do not; I am not certain as to who they were that went over 
there; my impression ts a little vague; I recollect that Mrs. Hume 
told me very soon after Mr. Hume’s death that she had delivered 
the keys of the store to Frank Hume; I commented very harshly 

at the time upon her doing that, and told her it was a very 
541 unwise thing to do; he asked her for them; I do not know 
whether Mr. Paul went there or not at that time. 

Q. You do know that Mr. Paul and Frank Hume did have access 
to Mr. Hume’s private safe in the store, and continued to have it 
before tle administrators were upon it? 

A. I donot know; I was not there. 

Q. You do not know what they took out or left in there? 

A. No, sir; I do not. 
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Q. You say that you commented upon the fact of Mrs. Hume 
having given the keys to Mr. Frank Hume as an unwise course? 

A. Yes, sir; he being a partner in business with him, I told her 
I thought it was not right for him to ask her for them, and it was un- 
wise for her to give them to him; she said she had done so and 

could not help it now. 
542 Q. Those were keys to the private safe? 
A. Yes, sir. 

Q. Did you say anything to her about it being her duty to pre- 
serve the keys until her personal representative had been appointed 
by the court ? 

A. I did not put it that way. 

Q. Do you know whether or not the policies of insurance came 
out of that safe ? 

A. I know the bank book was not there. I don’t know as to 
policies. 

Q. Did the bank book come out of that safe? 

A. I do not think it did; I do not know how it could have got- 
ten into the safe, for the bank book was in the bank at the time of 
Mr. Pickrell’s death, and there was no credits put in the bank after 
the time of Mr. Pickrell’s death. 


Redirect examination by Mr. Torren : 


Q. Mr. Perry put a question to you about your astonish- 
543 ment to learn that Mr. Hume had been able to keep up for 
so long a time 


(Mr. Perry: “ Embarrassed,” I said.) 


Embarrassed, then ; do you know as a matter of fact that he was 
embarrassed for a long time? 

A. No, sir; | was surprised to learn of the fact; I did not know 
it; [ only knew it from hearsay; although my relations with him 
were intimate, I did not know it. 

Q. You said something about the entertainments on the 4th of 
July at Tunlaw farm; how long was it before his death that you 
attended one of those entertainments ? 

A. Four or five years before his death, I attended the last one 
there; after that, as a matter of fact, he did not have any more of 
those entertainments. 

Q. You have made some remark as to it appearing to be a 

matter of indifference whether the money to run the farm 
544 was paid by Pickrell or Mr. Hume; what do you mean by 
that? 

A. | mean that from my experience and social relations with 
them on the farm that whenever there was any money to be paid 
out for any purpose upon the farm either one of them, or whoever 
had the money in his pocket, took it out and paid it—either Mr. 
Pickrell or Mr. Hume—and there were no accounts kept between 
them. 

Q. It was mingled together ? 

A. Yes, sir. 


A. G. HUME VS. C. NX. B. OF W. CITY ET AL. 211 


Q. What kind of fancy stock was this that you spoke about, on 
the farm ? 

A. Alderney and Berkshire stock. 

Q. Were they kept as a matter of traffic and sale or as a matter of 
show, or one of Mr. Hume’s business enterprises to exhibit them at 
annual fairs ? 

A. He kept that fancy stock for the purpose of making 
545 money; that was his purpose. 

—. Mr. Perry has suggested that he might have gambled 
in astock market without your knowing it; do you think that is so? 

A. I do not think so; I do not think he did. 

. Under the circumstances, it is likely he could have done so 
without your knowing it and just as likely that vou would have 
known it. 

A. Yes; I simply say that he was the last man in the world to 
indulge in that sort of thing. I never saw anything to indicate 
that he was a stock gambler or that he gambled in anything; on 
the contrary, whenever we had games he would not play for any- 
thing, and he would not play at all unless we played for nothing— 
us the boys call it—for fun. 

@. Mr. Hume was not a drinking man to any extent, was 

he? 
546 A. No, sir; he was very prudent about that; his usual 
drink, when he did drink, was whiskey—and good whiskey, 
Stag whiskey. 


Recross-examination by Mr. Perry: 


Q. Can you be positive as to when it was he had the last 4th of 
July entertainment ? 

A. I cannot tell; I know it was quite a long while before his 
death. 

Q. Can you say it was more than two years? 

A. Yes; it was more than two years; whether it was three, four, 
or five years I could not say; I should say between four and five 


vears. 
WM. C. McINTIRE. 


Subscribed and sworn to before me this 15th day of Sept., A. D. 


1883. 
ALBERT HARPER, Examiner. 


547 SATURDAY, July 7, 1883—1 o’clock p. m. 
Met pursuant to adjournment. 
Present: Messrs. Totten and Gordon, solicitors for the defendants ; 
also Messrs. Perry and Fendall and Edwards, solicitors for the com- 
plainants ; also the examiner, and— 
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B. Lewis BLackrorp, who, being produced as a witness for and on 
behalf of the defendants and being first duly sworn, deposes and 
says as follows: 


Direct examination by Mr. Torren : 


Q. What is your business? 

A. Insurance agent. 

Q. How long have you been engaged in that business ? 

A.. For more than sixteen years? 

Q. Where? 

A. Over fifteen years in Washington ; very little before that. 

Q. Were you acquainted with Mr. Thomas L. Hume and his 
family ? 

A. Yes; intimately for many years. 
048 Q. What relation did you have to the Maryland Mutual 
Life Insurance Company ? 

A. I was agent of the Maryland Life Insurance Company; not 

Mutual. 


(Mr. Totren: It is not a mutual company; it is just called Mary- 
land Life Insurance Company ? 
Witness: Yes; it is not a mutual company.) 


Q. For how long? 

A. Since 1880, in .hat company. 

Q. Were you instrumental in taking out the policies of insurance 
on Mr. Hume’s life which were mentioned in the previous proceed- 
ings in these causes ? 

A. Yes; it was through my agency. 

Q. What was the amount of cash premium—the first one ? 

A. $242. 

Q. Can you give the date of that premium-—payment of it ? 

A. February 24th, 1881. 

Q. How was it paid to you—by check, note, or cash ? 
549 A. Currency. The date of the policy was February 19th. 
Q. Did you have any conversations with Mr. Hume pre- 
vious to the taking out of this policy or at the time? 


(Mr. Epwarps: Let him answer that he had and then let there be 
another question put to him as to what those conversations were, so 
that I can object to the question before he answers further.) 


A. Yes; both. 
Q. State what the conversation was. 


Mr. Epwarps: The question is objected to, and the examiner is 
requested to certify the question to the court to determine as to its 
competency in these proceedings. 

Mr. Torren: Let the witness answer the question. 

Mr. Epwarps: No; we wish the question certified up and deter- 

mined upon before the answer is given. We notify the so- 
550 _licitors for the defendants that we desire to test the compe- 
tency of the declarations of Mr. Thomas L. Hume as evidence 


in these causes. 
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Mr. Torren: There is no objection to doing that. (To the exam- 
iner:) Take the answer of the witness. 

Mr. Epwarps: No, sir; I object. 

Mr. Torren (to Mr. Edwards): For whom do you appear? 

Mr. Epwarps: I appear for the complainant, The Central National 
Bank, of Washington city, D. C., and for other petitioning creditors 
who are named in the petition as appearing by our firm. 

Mr. Fenpatyi: And as solicitor for the administrators I make the 
same objection and the same request. 

Mr. Torren (to the examiner): Take Mr. Blackford’s answer. 

Mr. Epwarps: No; I have objected to the question before it is 

unswered, and have requested the examiner to certify the 
551 question up to the court before it is answered for its determina- 

tion or ruling, and request that the taking of this testimony 
be deferred until such question is passed upon and the examiner 
has received the instructions of the court concerning it. 

Mr. Torren (to Mr. Edwards): Why this delay? 

Mr. Epwarps: It is not a matter of delay that I am contending 
for, and do not wish unnecessary delay. 

Mr. Torten (to the examiner): Then take the answer of the 
witness. 

EXAMINER: I have no power to take the answer of this witness to 
the question in view of the objection and request made and insisted 
upon by the solicitors for the complainants. 

Mr. Torren: You must take it under the rules of the court; and 
if you will not take the answer I will get an examiner that will 
take it. 

EXAMINER: Well, sir, in that respect you can do as you 
552 please. It is my desire and my interest to proceed with the 
taking of this testimony, but when such an objection is made 
as NOW appears upon the record I have no discretion in the matter. 
My duties are merely ministerial. Such has been my understanding 
of the construction given to the rule by the court where I have ap- 
peared as examiner in many such instances, notably the “ Chris- 
tiancy case,” wherein Mr. Lovejoy (the principal examiner) and my- 
self resorted to the court at least a dozen different times upon such 
objections and requests as are now made in these causes, and at no 
time were we rebuked by the court, but, on the contrary, the court 
ruled upon the questions certified and instructed us as to what we 
should or should not do, and thereupon we proceeded with 
553 =the further taking of testimony. I have had the same ex- 
perience in other cases in which I was the examiner, and in 
which I was compelled to go to the court with the record upon such 
an objection as is now insisted upon by the solicitors for the com- 
plainants. Quite recently, in the case of “ Robinson vs. Wall,” upon 
such an objection by Mr. J.J. Jolinson, solicitor for the complainant, 
I pursued the same course and Mr. Justice James entertained my 
certificate and ruled upon the objection. 

Mr. Torren: The witness does not refuse to answer. 

“ (to the witness): Are you willing and ready to an- 
swer the question ? 
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Witness: Yes, sir; [ am ready and willing to answer the ques- 
tion. 
EXAMINER: I do not understand that the witness refuses to an- 
swer the question, but the rule, in view of the former rulings of the 
court, is not confined only to the refusal of the witness to an- 
554 swer. I, therefore, cannot take the answer of the witness 
under the objection of the solicitors for the complainants to 
this question and their request to have it certified to the court for 
ruling upon it before the answer is made. 
Mr. Totrren: Well, sir, you can send in your resignation and fee 
bill. 
Mr. Torren: Who has been talking to you about this case ? 
EXAMINER: No, sir. Considering your insinuation, I will not 
give you my resignation, but will send in my fee bill and declina- 
tion. 
EXAMINER: This is not a question of feeling or of interest to me. 
Mr. Torren: Well, it is with me. 


Thereupon said question, to wit: (Q.) “State what the conversa- 
tion was,” is, upon the objection and request of the solicitors for the 
complainants, this 7th day of July, A. D. 1883, certified to the court 


for its ruling and instruction. 
ALBERT HARPER, Examiner. 


555 In the Supreme Court of the District of Columbia. 


r “ — 
THe CentrRAL National BAn«K et al. Equity Nos. 7906, 8011, 8012, 


v8. 06, 
Anniz G. Hume é al. and 8013. 


The causes have been referred to this court by the examiner, 
Albert Harper, on the request of counsel for the complainants, in 
order that the competency of a certain quesiion put to a witness by 
the defendant counsel should be determined by this court before the 
answer should be written down, notwithstanding that the said wit- 
ness was willing to answer said question, and the said subject hav- 
ing been argued by counsel, it is, this 26th day of July, 1883, 
ordered that said consolidated causes be, and hereby are, ordered to 

said examiner, with directions to proceed in accordance with 
556 “ rule 64 (equity),” and he shall take down the examinations 

of said witnesses in writing and without delay, and if objec- 
tions to questions shall be made they shall be noted, but the exam- 
ination shall proceed notwithstanding, and the objections shall be 
sent in with the depositions, as a part of them, as the rule directs. 


CHARLES P. JAMES, 


Justice, etc. 


| 
| 
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557 In the Supreme Court of the District of Columbia. 


T IN Lm NAL BAN . : - 
Pur CENTRAI — AL BANK et al | Bast Nos. 7906, 8011, 
ANNIE G. Hume et al. S012, SUIS. 
To Messrs. Perry, Fendall, and Edwards, solicitors for the complain- 
ants. 

GENTLEMEN: Please take notice that on the 27th day of Septem- 
ber, 1883, at 1 o’clock p. m., and at the law office of Messrs. Gordon 
& Gordon, No. — 4} street nortliwest, in the city of Washington, D. 
C., the taking of testimony on behalf of the defendants in the above- 
entitled causes will be resumed before me— 


ALBERT HARPER, Examiner. 


558 Tuurspay, September 27th, 1883—1 o’cl’k p. m. 
Met pursuant to the foregoing notice. 
Present: Solicitors for the respective parties; also the examiner 
and B. Lewis Blackford. 


Direct examination (resumed): 


By Col. Torren: When you were last on the stand you were 
asked in relation to a conversation between yourself and Mr. 
Thomas L. Hume 

(Witness:) Would it be proper for me to ask that the first part 
of my deposition be read? I do not recollect it. I want to see 
where you inquire about the date of the issuance of the policy. I 
am not sure whether I have given the right date, although I had 
refreshed my mind from the books before that. 

Col. Torren: I will read it to you. 

Witness: That is correct. 

Q. You were-asked if you had a conversation with Mr. 
559 Thomas L. Hume in relation to the policy issued by the 
Maryland Insurance Company. Did you have the conversa- 

tion with him about it ? 


(Mr. Davidge, solicitors for the administrators, objects, because 
declarations in the conversation were not under oath nor subject 
to cross-examination and because they are incompetent under the 
statute allowing parties to testify. 

Mr. Edwards, solicitor for the Central National Bank e¢ al., makes 
the same objection.) 


A. I did. 

(. Where did you have the conversation ? 

A. At his store, on “ Market Space.” 

Q. Can you give the date of the conversation ? 

A. It was two or three days before the date of the policy—that is, 
about the 15th of February, 1881. 

Q. Did you have more than one conversation with him on that 
subject ? 


nt ta met 
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560 A. Not in relation to that particular subject. 
Q. What did Mr. Hume say to you at that time in relation 
to the subject of insurance? 


(Mr. Davidge, solicitor for the administrators, renews each and all 
of the aforeinentioned objections. 

Mr. Edwards, solicitor for the Central National Bank et al., also re- 
peats the same objection.) 


A. He called me in and commenced the conversation by saying 
that I had frequently suggested to him the propriety of getting out 
additional insurance on his life, and that he had always told me he 
could not afford it, but that he had at that time certain monies which 
had been placed in his hands for investment for the sole and special 
use of his wife and children in such manner as he thought best, 
and that he was inclined to think that the best he could do with it 

was to effect an insurance on bis life, and that he had de- 
561 termined to ask me to make out an insurance for him for 

$10,000, and he said that a little later (some months later) 
he was going to take out an insurance of $10,000 more, and he 
said that Mr. Gibbs had frequently been to him in the interest of 
the Connecticut Mutual Life Insurance Company and asked me if I 
thought that was a good company, and I told him I did. He spoke 
to me about it more as an intimate personal friend of many years 
than he did in a business point of view, and asked ny opinion, and 
I gave it to him to the best of my knowledge. 


(Mr. Davipce: To the answer solicitor for the administrators re- 
news the same objections. 

Mr. Epwarps: To the answer solicitor for the Central National 
Bank et al. renews the same objection.) 


Q. Did you visit him on that occasion for the purpose of 
562 discussing the matter of insurance to him ? 
A. No, sir; he called me in his store while I was passing, 


(Mr. Davince: To the question and answer solicitor for the ad- 
ministrators renews the same objections. 

Mr. Epwarps: To the question and answer solicitor for the Cen- 
tral National Bank et al. renews the same objections.) 


@. Did you have any other conversation with him on the sub- 
ject? 

A. In the same conversation he said that it was important for 
him to have as much insurance as could be obtained for the money, 
and asked me if there was any plan by which the amount of insur- 
ance could be increased for the same money. I told him that the 
company ‘was occasionally in the habit of issuing insurance and 

anticipating one-third or thirty per cent. of the premium as a 
563 loan endorsed on the policy, but that it was not a plan often 
adopted, and the company did not do it generally, but that I 
could assure him that they would do it for a person requesting it, 
and accordingly he adopted than plan, so that by a payment of $242 
he got as much insurance as he would have for $343. 


Mi 
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Q. Was there anything said by him to you on that occasion as to 
who it was that put this money in his hands? 


(Mr. DavipGe: To the question solicitor for the administrators re- 
news the same objections. 

Mr. Epwarps: To the question solicitor for the Central National 
Bank renews the same objections.) 


A. There were no names mentioned ; my terms of intimacy with 
him were such that I felt perfectly confident (and I am sure that he 
knew that I was confident) that he was talking about Mrs. 

564  Pickrell’s money. I cunnot recall that he mentioned her 


name at all, but simply said that certain monies had been 
placed in his hand for investment for his wife and children. 


(Mr. DavipGe: To the answer solicitor for the administrators re- 
news the same objections. 

Mr. Epwarps: To the answer solicitor for the Central National 
Bank renews the same objections, with further objection to the opin- 
ion of the witness.) 


Q. What makes you think that Mr. Hume was aware that you 
knew about this money being in his hands? 

A. Simply because of the intimacy that existed between us and 
the fact that I heard him refer to the rents which he collected for 
Mrs. Pickrell in Norfolk. 

(Mr. Davince: That is a mere opinion of the witness. 

Witness: As Mr. Davidge says, that is only an opinion. 


565 Mr. Davipce: To the answer solicitor for the administra- 
tors renews the same objections, with further objection to the 
opinion of the witness. 
Mr. Epwarps: To the answer solicitor for the Central National 
Bank renews the same objections, with further objection to the upin- 
ion of the witness.) 


Q. What was the nature of your intimacy with Thomas L. Hume; 
did you visit his private residence ? 

A. Yes; I visited there constantly for many years. 

Q. Did you ever have any conversation with him there after these 
policies of insurance were taken out or within a few months or a 
year before his death ? 


(Mr. Davipce: To the answer solicitor for the administrators re- 
news the same objections. 

Mr. Epwarps: To the answer solicitor for the Central National 
Bank renews the same objections.) 


A. No, sir; when the policies were delivered to him I do 
566 not recollect having any conversation with him; he sent the 
money up to the office by a messenger. 
Q. In what shape was the money sent? 
A. In currency notes. I asked him later on if he effected an in- 
surance in the “ Connecticut Mutual,” and he told me that he had 
during the summer some time. 
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(Mr. DavivGe: To the answer solicitor for the administrators re- 
news the same objections. 
Mr. Epwarps: To the answer solicitor for the Central National 
Bank et al. renews the same objections.) 
Q. Where were you when he said that to you? 
(Witness: Do you mean when I asked him that question? 
Col. TorrEN: Yes, sir.) 
A. I do not remember. 
Q. How long have you been an intimate friend of the family of 
Thomas L. Hume? 
A. I made his acquaintance in the summer of 1868, and 
567 after moving to Georgetown, 1869, I gradually became more 
and more intimate with him, and I probably saw more of 
him than any other man up to the time of his death. 
(Mr. DavipGe: Same objections repeated. 
Mr. Epwarpbs: Same objections repeated.) 


Q. What were Mr. Hume’s habits as to extravagance ? 


(Mr. DavipGe: Same objections repeated. 
Mr. Epwarps: Same objections repeated.) 


A. He was a very simple man in his habits, except as regards the 
fact that he kept a bountiful and hospitable table. 

Q. Was his table an extravagant one? 

A. By no means. 

Q. What were his habits as to industry and temperance and the 
like of that ? 

(Mr. DavipGe: Same vbjections repeated. 

568 Mr. Epwarps: Same objections repeated.) 

A. He was a strictly temperate man and exceedingly industrious 
and energetic. 

Q. Do you know what kind of horses he drove—whether or not 
they were high-priced horses ? 


(Mr. DavipGE: Objected to. 
Mr. Epwarps: Objected to.) 


A. Ido not think that I ever knew him to drive high-priced 
horses. At“'Tunlaw farm” he raised colts on the place, but I never 
knew of his giving high prices for the horses at “Tunlaw farm.” He 
raised some very good colts there. The place was stocked with horses 
to some extent. 

Q. Was he a dealer in horses and colts ? 

A. He had very good horses at the place. I do not think he was 
what you would consider a dealer in them. 

Q. For what purpose did he raise the colts ? 
069 A. For sale. 
Q. Did he breed any other kind of stock there for sale ? 

A. Yes. He had hogs and cattle there. 

Q. He had “Jersey cows” there, did he not? 
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A. Yes, sir. 

Q. How was he in his personal habits; was he expensive or mod- 
erate as to dress, jewelry, watches, ete. ? 

A. He was very plain, I thought, sir. I never knew him to wear 
any jewelry other than such as a gentleman wears in the way of 
shirt buttons and watch chain. 

©. Do you know personally anything about his relations with 
Mr. Pickrell immediately previous to Mr. Pickrell’s death ? 

A. A great deal of affection seemed to exist between them. I knew 
nothing of their business relations. 

Q. Do vou know who managed the “ Tunlaw farm ?” 
O70 A. Not of my own knowledge. 


Cross-examination by Mr. Epwarps: 


Q. I understand, Mr. Blackford, that on the 2nd day of. November, 
1881, you were the agent of the Maryland Life Insurance Company, 
were you not? 

A. Yes, sir. 

Q. When the bill in equity cause No. 7906 was filed ? 

A. Yes, sir; I was the agent. 

Q. And you have been such agent, have you not, up to the present 
time? 

A. Yes, sir. 

Q. And you are now the agent of that company ? 

A. Yes, sir; I am now. 

Q. Do you recall what occurred on the 2nd of November, 1881? 
[ call your attention particularly to the service on you of the re- 
straining order issued on that date by Mr. Justice Wylie. 


(Witness: Served on me in the court-house ? 
571 Mr. Epwarps: Yes, sir.) 


A. Yes, sir. 

Q. State what occurred in respect to the service of that restraining 
order on you. 

A. I recollect the service on me while [ was on the jury and my 
being very much disgusted and having strong hopes that the money 
had been already paid, because I had expected that the check would 
arrive at my office during my absence, and had requested that it be 
delivered to Mrs. Hume immediately, and of course I did not wish 
to disguise in any way my strong desire that she might have the 
money. I do not make any secret of that whatever. 

Q. Do you recollect going into the clerk’s office on that day ? 

A. Yes, sir. 

Q. Do you recollect what you said tu me on that day in the pres- 
ence of Mr. R. J. Meigs, Jr., concerning this injunction or restraining 

order? 
O72 A. No. I recoliect that I said something to you—proba- 
bly that I hoped it was too late. 

Q. Did you not in effect say it was too late? 
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A. I might have said so. I think it is not improbable or that I 
hoped it was, as I had every reason to believe that the money had 
been paid at that time. 

Q. Did you not make this remark—that you hoped that I was 
too late, or words to that effect ? 

A. Something very much like it. I do not remember positively 
whether I said it was too late or 1 hoped it was too late or I be- 
lieved it was too late. I had urged the company to pay this money 
right away, and [ had judged from previous conversations I had 
with the officers of the company that they had no objection to pay- 
ing, and I left word with the people at the office to deliver the draft 

immediately to Mrs. Hume, and itis likely that on the day I 
573 got that injunction I was very strongly in hopes that such 

had been done. I recollect very distinctly making the re- 
inark that it was my belief and hope that it was too late. 

Q. Do you recollect the limitation placed on the policy of in- 
surance in this company of which you are agent concerning the 
time within which the company had to make payment ? 

A. Yes, sir; sixty days after the proof of death. 

Q. Do you recollect the date of Thomas L. Hume’s death ? 

‘A. 19th of October, 1881, I think. 

Q. What was your reason for being so anxious that payment 
should be made to Mrs. Hume immediately ? 

A. At the time I urged the company to make the payment I had 
not the slightest suspicion that any steps were to be taken against 

it, and partly because I wished Mrs. Hume to have the 
074 money, and partly because in such cases it is a good adver- 

tisement to be able to pay the money from insurance as 
promptly as possible, without waiting for the expiration of the time. 
I had no suspicion whatever that any steps were to be taken in 
the nature of an injunction. 


(Mr. Davipce: That is, at the time you first advised the com- 
any? 
A. (Wirness.) Yes; or at any other time.) 


Q. You say you left instructions with your clerk to deliver the 
draft ? 

A. Yes, sir. 

Q. Do you do that in ordinary cases? 

A. Yes; in a few cases where there is no difficulty and there 
would be an advertisement of my business in making prompt pay- 
ment, which would be, of course, furthered by having the draft de- 
livered at once. 

Q. Were you present in the equity court room when the applica- 

tion for an injunction and the appointment of a receiver was 
575 heard? 
A. Yes, sir. 
Q. Why were you there? 


(Col. Totren: I object to that. What difference does it make ? 
He had a right to be there. 
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Mr. Davipce: A man might have a right to be there and have a 
motive for it, | reckon.) 


A. I was there voluntarily—from the interest I felt in the case 
and the desire that I had that Mrs. Hume should have her right 
established—as a friend of the family. 

Q. Do you recollect making any statement there on that day to 
me concerning the object of that suit and what it was intended 
to do? 


(Col. Torren: Objected to as being wholly immaterial.) 


A. No, sir. I recollect some conversation with you, but I no not 
recollect what. 

Q. Do you recollect stating to me on that occasion that it 
576 was ashame that this lady should be charged with attorney’s 
fees and the receiver's costs ? 

A. I do not recollect that; Ido not at all deny that I had very 
strong sympathy for her, and thought it was rather hard; and I 
thought Mr. Edwards’ proposition was equitable in making nv ob- 
jection to Mrs. Hume’s counsel being appointed receiver. 

Q. You say that your relations with Mrs. Hume were quite inti- 
inate. Do you know that during the Shepherd regime he was a 
member of the Washington Club ? 

A. I am inclined to think that he was not. 

Q. Do you know that he entertained that club at “ Tunlaw,” and 
were vou not present ? 

A. No, sir; and he never entertained that club, to my knowledge. 

Q. Did he not give numerous entertainments, and did not an ac- 
count appear In the morning papers of what occurred? 


O77 (Col. Torren: If anything appeared in the morning papers 
let us have the papers; I object to that. 
Mr. DavinpGe: Drop that question. 
Mr. Epwarps: I withdraw the question.) 


The Witness: I will say that I attended several entertainments 
at “ Tunlaw” given on the 4th of July; three or four, I recollect. 
They were attended by his friends and had no relation with the 
Washington Club; and I do not think he was a member of that 
club. They tried to consider him such in settling his bill. I recol- 
lect that they brought him a bill as an offset, but he would not 
allow it and said he never joined. 

Q. Who constituted Mr. Hume’s family at “ Tunlaw* 

A. Mr. Hume and his wife and children and Mr. and Mrs. Pick- 

rell, and during the larger portion of the time there was 
578 a relative—Mrs. Watkins and her daughter—there, but I do 

not recollect how much of the time, but she was frequently 
there, I know; but the regular family at “ Tunlaw” consisted of 
Mr., Mrs. Hume, and their children and Mr. and Mr. Pickrell. 

Q. Did not Mrs. Pickrell (Mrs. Hume’s mother) reside with 
Thomas L. Hume’s family all the time subsequent to Mr. Pickrell’s 
death ? 


4%) »? 
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A. I always understood that Mr. Hume and his family resided 
with Mr. and Mrs. Pickrell and Mr. and Mrs. Pickrell paid all the 
expenses. That was repeatedly told me in the conversations. Mr. 
Hume told me himself that he was a guest of Mr. and Mrs. Pickrell. 


(Mr. Epwarps: Declarations as to statements of Mr. Hume are 
objected to by the solicitor for the Central National Bank et al. 
579 Mr. Davidge, solicitor for the administrators, also object-.) 


Q. Do you mean to say that after the death of Mr. Pickrell you 
understood that Mr. Hume and his family lived with Mrs. Pickrell ? 

A. No, sir; I mean previous to the death of Mr. Pickrell. I never 
had any distinct information nor was ita matter in which I was con- 
cerned, and I was somewhat surprised that Mr. Pickrell paid all the 
expenses at “ Tunlaw,” and Mr. Hume was merely his guest, so 
far as the house was concerned. 

Q. My question was as to time subsequent to Mr. Pickrell’s death. 

A. Lam not able to give any information on that subject. It 
would be simply a deduction from what I learned. I knew nothing 
of it personally. 

Q. Did you not visit Mrs. Hume’s family after Mr. Pickrell’s 
death ? | 


A. Yes. 
Q. And always found Mrs. Pickrell there ? 
580 A. Yes; always, sir; but it was in the same house in George- 


town that Mr. Pickrell had always occupied. 


Redirect examination by Col. Torren : 


Q. What is the custom with life insurance companies in relation 
to the payment of policies before the 60 or 90 days’ limit runs out? 

A. They pay them immediately upon the proof of death unless 
some sufficient circumstance is presented looking towards fraud. 

Q. What effect does that have or do you expect it to have on 
your business ? 

A. By prompt payment we generally get out other insurance on 
the strength of that 


(Mr. Davidge, solicitor for the administrators, objects to the ques- 
tion as being incompetent and irrelevant and as giving the expecta- 
tion of the witness. 
581 Mr. Edwards, solicitor for the Central National Bank, 
makes the same objection.) 
Q. Is that the general custom among life insurance companies? 


(Mr. DavipnGe: Same objection. 

Mr. Epwarps: Same objection.) 

A. It is a custom among a great many insurance companies. 

Q. As an insurance man, I will ask you what effect will the suc- 
cess of a case of the character we have in this controversy be upon 


? 


the :ife insurance business in this country ‘ 


(Mr. Davidge, solicitor for the administrators, objects to the 
question. 
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Mr. Edwards, solicitor for the Central National Bank e¢ al., objects 
to the question.) 
A. I- would be absolutely fatal to it in the District of Columbia. 
(. How many of those entertainments were there on the 4th days 
of July? 
A. Iam not sure; | think, however, there were four. 
582 (). Can you state when the last one took place? 
A. In 1875 or 1876. 
Q. And the others were immediately preceding, were they ? 
A. Yes, sir; I do not mean the preceding days, but the preceding 
4th days of July. 
Q. Did you attend all of them? 
A. I think I did attend them all; I may have missed one. 
Q. What was the nature of those entertainments? 
A. They were simply like picnic lunches—cold meats and plenty 
of cold punch. 
Q. Were they extravagant? 
A. Only in regard to the numbers there. 
Q. Can you make an estimate of how much one of them cost— 
what is your best judgment about it? 
A. I think the largest of them did not cost over $400. 
. Do you know whether the eatables were a part of the product’ 
of the farm? 
583 (Mr. Davipce: Objected to as leading. 
Mr. Epwarps: Same objection.) 
A. Yes, sir; the principal part of it was. The meats were the 
ordinary beef, shote, and chickens belonging to the farm. 
Q. Do you know to whom the horse or horses and carriage or car- 
riages belonged used by Mr. Hume’? 
A. No, sir; I do not. 
Q. Do you know whether they belonged to Mrs. Pickrell or not ? 


A. No, sir; I do not. 
B. LEWIS BLACKFORD. 
Subscribed and sworn to before me this 15th day of October, A. D. 
1883. 
ALBERT HARPER, Examiner. 


584 Annik G. Hug, being produced as a witness, of lawful age, 
for and on behalf of herself and being first duly sworn, de- 
poses and says as follows: 


Direct examination by Col. Torren: 

(Mr. Davidge, solicitor for the administrators, objects to the tes- 
timony of Annie G. Hume as being incompetent under the statute 
allowing parties to testify.) 

Q. What is your name? 


A. Annie Graham Hume. 
Q. Are you the widow of Thomas L. Hume? 
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A. I am, sir. 

Q. W hose daughter are you? 

A. I am the daughter of the late Adolphus H. Pickrell—his only 
daughter. 

Q. Are you the daughter of Mrs. Mary E. Pickrell? 

A. Yes, sir. 

Q. When were you married to Thomas L. Hume? 

A. On the 17th of April, 1866. 

Q. Where? 
085 A. At the home of my mother, in Georgetown. 
Q. When did Mr. Hume die? 

A. On the 23rd day of October, 1881. 

Q. How many children have you? 

A. Six living. 

Q. Will you give their names, beginning with the oldest? 

A. Adolphus. Pickrell, whv was born on the 27th of March, 1868 ; 
Charles, who was born on the 29th of October, 1871; Thomas L. 
(Junior), who was born on the 18th of November, 1873 ; Graham, 
who was born on the 23rd of November, 1875; Rollins (who Was 
born the summer before pa’s death), on the 9th of July, 1878, and 
Mary E., who was born on the 28th of March, 1880. 

Q. Where do you live now? 

A. I live with my mother, where I have always lived; where I 
was raised—my mother’s home. 

Q. What is the number of that house? 

A. No. 3319 P street, in Georgetown ; it used to be No. 46 3rd 

St. 

586 Q. Where were you living when Mr. Hume died? 

A. I lived there; I never recognized any other home. 
. Does Mrs. Pickrell reside with you now? 
. [ reside with her. 
. Does that house belong to you or to Mrs. Pickrell ? 
. It belongs to my mother. 
How long has she owned it? 
. Since 1851. 
. Where has Mr. Hume and his family resided since your mar- 
riage ‘ ? 

A. I was married in the spring of 1866, and there was one thing 
I could never part with in my life, and that was my father, and dur- 
ing six months of the year I lived with him. 

Q. Where? 

A. At “ Tunlaw farm.” 

2. Six months of every year you spent with him? 

A. Yes, sir; and I spent a good deal of my time there besides 
that. I was all pa had and pa was all I had. 
587 Q. Where did you live for the other six month- ? 
A. I lived in Washington. 

Q. Whereabouts ? 

A. No. 615 E street northwest. 

Q. Then you lived six months of the year on E street and the re- 
mainder of the year at “ Tunlaw farm ?” 


gore >O>O 
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A. Yes, sir; at home with my father. 
Q. Who owned “ Tunlaw farm ?” 

A. My father bought it originally with E. Pickrell & Co., and then 
my father bought his brother’s interest. 

Q. How long was that, if you know, or about how long ago? 

A. I do not think I can give the exact date. 

Q. Was it before your marriage or after? 

A. Yes; a long while before; somewhere early in the 60’s. 

Q. Can you make an estimate of the expenses of your household 
affairs, including your doctor bills, clothes, and everything for the 
family, for the six months that you resided here in the city of Wash- 

ington ? 
588 A. I could not give the exact amount of it; I do not think 
they were very heavy. My doctor bills were the heaviest 
bill- [ had. 

Q. What would be the average per annum that you consumed in 
that way while you lived in Washington ? 

A. I do not know; probably from $1,500 to $2,000 would cover 
my actual expenses. My father took my oldest son and did every- 
- thing for him, so that he was not of any expense to me. He did it 
because the child was his namesake and he wanted him, and my 
mother relieved me of some expense. 

Q. That is your oldest son ? 

A. Yes, sir; he took him and did everything for him—paid his 
bill for clothes, &e. 

@. What is his name? 

A. Adolphus Pickrell. 

Q. What have you to say of Mr. Hume’s family expenses while 

you lived at “Tunlaw farm ?” 
589 A. We had no expenses but for the washing of our clothes 

and a nurse for my children. Mr. Hume wanted to board 
with pa, and offered to pay for it, but pa said, “ Mr. Hume, Annie 
is all I have in the world and I do not choose to take board, and when- 
ever she chooses she can make this her home.” I went there free 
from expense. I sent my clothes to Washington to be washed, and 
I paid my servant. That is all the expense I had. 

Q. Taking the vear round for the past six years what would be a 
fair average of the annual expenses of your family ? 

A. I do not think our family expenses could have been over 
$2,000 a year, but I do not really feel that I was any expense to 
Mr. Hume at all, because pa gave me money enough to support me. 

Q. Did you have a family carriage? 

A. No, sir. 
590 Q. Did Mr. Hume? 
A. No, sir; he had a buggy. 

Q. How many servantsdid you have in the house in Washington 
and at “‘Tunlaw farm ?” 

A. Three in Washington, and for six months in the country I 
had one, and that was one nurse. 

(. Were there any other persons in Mr. Hume’s family aside from 
yourself, Mr. Hume, and the children and the servants? 

29—285 
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A. Mr. Hume did a great deal for his sisters, but they did not live 
with him at the house; he was not occupying his house. 

. Do you know where the groceries came from that were used at 
“‘Tunlaw farm ?” 

A. From Mr. Hume’s store. 

Q. Do you know whether Mr. Pickrell was charged with the 
amount of them and paid for them or not? 

A. Yes; I can bring the accounts and show that he was charged 

with them and paid them. 
591 ©. What was Mr. Pickrell’s business ? 
A. Lumber merchant. 

Q. Where? 

A. In Georgetown ; of the firm of Esau Pickrell & Co. 

@. When did he discontinue the business ? 

A. In 1876. Esau Pickrell died, and my father closed up the 
business and retired. 

Q. What did he do from that time to the time of his death ? 

A. He was president of an insurance company, which employed 
his time in going to the insurance office. He had amassed enough 
to live on without doing business. 

@. Do you know what his means consisted of ? 

A. Property and stocks of different kinds. 

Q. Do you know what property ; he had “ Tunlaw farm,” for in- 
stance ? 

A. Yes; he had “ Tunlaw farm.” 

Q. Who owned the stock on “ Tunlaw farm ?” 
592 A. The farm was stocked when Mr. Hume became the 
manager. . 

Q. When was that? 

A. Not until my father’s health became feeble. 

Q. State when that was. 

A. In 1876 or 1877 pa’s health was impaired, and he said that he 
would either have to sell the farm or Mr. Hume would have to man- 
age it for him. 

Q. Did Mr. Hume manage it for him after that? 

A. Yes, sir. 

Q. Do you know anything about Mr. Pickrell’s other property ? 

A. No, sir; I think some property has been sold ; some property 
has been sold belonging to the estate. 

Q. The house in which you now live, is that Mr. Pickrell’s 
house ? 

A. No, sir; at the time that property was bought a woman could 
not hold property in her own right in this District, and it was bought 
in trust for my mother, Mary E. Pickrell. 

Q. What insurance company was he president of which 
593 you have spoken? 
A. The Potomac Insurance Company. 

Q. Do you know anything of the circumstances attending the 
taking out of these insurance policies which are in controversy 
here? 

A. I knew they were taken out. 
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Q. When did you find that out? 
A. At the time the matter was discussed. 


(Mr. Davidge, solicitor for the administrators, objects to the an- 
swer of the witness. 
Mr. Epwarpbs: Same objection.) 


Q. Do you know where the money came from with which he paid 
the premium- on these policies ? 


(Mr. DavipGe: Question objected to as leading. 
Mr. Epwarps: Same objection.) 


A. I do not know exactly, but I knew that Mr. Hume had all of 
ma’s money—for her use, you know. 

Q. Where did he get it? 

A. He got ma’s money from Norfolk. 
594 ®. Was that all the income that she had ? 

A. No, sir; she had other income, but she had money from 
Norfolk ; money we are living on now. Her own money came 
from Norfolk. 

Q. Is that all you have to live on now? 

A. All but the insurance money. 

Q. That which was paid over to you? 

A. Yes, sir. 

Q. The Virginia policy ? 

A. Yes; that I have, sir. 

Q. What was the condition of Mr. Pickrell’s health during the 
last year of his life? 

A. He was in very feeble health ” 

Q. Did he do anything at that time? 

A. He used to go to the insurance office and sometimes to the 
bank in which he was director—the Farmers’ and Mechanics’ Bank. 
He went to those places. He went to the insurance office always 
every day. 

Q. How old was Mr. Pickrell when he died? 

A. Sixty years old, if he could have lived until the 27th of 
595 the month. He died on the second of the month. 

Q. During the last year of his life vou say he did not at- 
tend to his own business? 

A. He could not do very much. He used to go to the Potomac 
[Insurance Company’s office and to the bank sometimes. 

2. Do you know what became of the profits of “'Tunlaw farm ” 
after your husband took charge of it? 

A. I did not know that there was any money in question. I do 
not know anything about it. 

Q. There has been some talk about some entertainments at “ Tan- 
law farm” on the 4th days of July; can you state how many of 
those entertainments took place ? 

A. Yes; there were three. 

Q. Can you state when the last one occurred ? 

A. In 1875. 
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Q. Do you know anything about how much those entertainments 
cost ? 
596 A. No, sir; I do not know how much they cost. 
Q. Where did tle materials come from which went to make 
up the entertainments ? 

A. I do not know; I know where the cooking came from; we 
cooked ail we could at home; the house in town was occupied by 
servants; we cooked all we could in the country and what we could 
not cook in the country the servants at the house in the city cooked 
it there. 

Q. Did you ever have in your possession any diamonds, usually 
worn by a lady in your mode of life? 


(Mr. DavipGE: Question objected to as leading. 
Mr. Epwarps: Same objection.) 


A. Yes, sir; my farther gave them to me. 
Q. Mr. Hume never bought you any diamonds? 
A. No; he never paid for any for me. 
@. What diamonds do you allude to for which Mr. Hume never 
paid ? 
597 A. I had a pair of ear-ringsandaring. The ring my father 
gave me when I was asingle girl. Theear-rings were bought 
with some building association stock which my father gave me for 
a Christmas gift. My father asked me what I wanted. I had no par- 
ticular thing that I wanted, and he had no particular thing that he 
thought of giving me. He gave me this building association stock 
and paid up the premiums,and when the building association wound 
up he sent mea check for the amount of the stock with interest. 
Mr. Hume said, “Some time when I go to New York I will buy you | 
a pair of diamond ear-rings;” and he did buy me a pair with that 
money from the building association stock which my father gave me. 
Q. Were you extravagant in your mode of dressing during the 
last six or seven years of your married life ? 


598 (Mr. DAvIDGE: Question objected to as leading. | 
Mr. Epwarps: Same objection.) | 
A. No, sir. 


Q. What was your custom in relation to clothes for yourself and 
children ; were they extravagant ? 

(Mr. DavipGE: Question objected to as leading. 

Mr. Epwakrps: Same objection.) 


A. No, sir. 

Q. In your estimate of household expenses did you estimate the 
clothing for your children and yourself? 

A. Yes, sir. 

Q. You say that you estimate your expenses at $2,000 or $2,500 a 
vear? 

A. Yes, sir; but I do not think my expenses would have been as 
small as that if I had lived at home during the whole year. I was 
at no expense for six months of the year. 
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Q. This estimate of expense that you gave includes the clothing 
for yourself and children ? 
599 A. Yes; but I do not think that could have been very 
much ; my chief expense was in doctors’ bills. 
ANNIE G. HUME. 


Subscribed and sworn to before me this Ist day of October, A. D. 


1883. 
ALBERT HARPER, Examiner. 


Mary E. Pickreti, being produced as a witness, of lawful age, 
for and on behalf of the defendant, deposes and says as follows: 


Direct examination by Col. Torren: 


Q. Will you please give us your name? 
A. Mary E. Pickrell. 
Q. What is your husband’s name? 
A. Adolphus Henry Pickrell. 
Q. He is the Adolphus H. Pickrell who is mentioned in these 
proceedings; that is your husband ? 
A. Yes, sir. 
600 Q. If you have no objection to stating your age you will 
please do so. 
A. I will be 59 years of age on the second day of the coming No- 
vem ber. 
Q. And your husband was nearly sixty years of age when he died, 
was he not? 
A. Yes, sir. 
. Who owns the house in which you reside in Georgetown ? 
A. I do. 
Q. How long have you owned it? 
A. Ever since I have been living in Georgetown ; ever since I was 
married. 
Q. Is it your own property ? 
A. My husband deeded it to me, but he bought it with money 
that he had saved up of mine. 
Q. Then it came out of your own estate? 
A. Yes, sir. 
Q. From whom did you inherit your money? 
A. From my grandmother Graham. 
(). Where did she reside? 
A. In Norfolk, Va. 
601 Q. Have you any property now in Norfolk, Virginia? 
A. Yes, sir; I have one house there, or, at least, we have 
one house there. 
Q. When you say “we” whom do you mean? 
A. Miss Helen Watkins and myself; my niece and myself. 
Q. Do you derive an income from that Norfolk property : 4 
A. Yes, sir; $2,000 a year. I get $1,000 a year and she gets the 
other $1,000 a year. 
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Q. How long have you been receiving that income from that 
| | source ? 
ie A. Ever since my grandmother’s death I have been receiving that 
Gia income, but it has not always been as large as that; not until, | 
reckon, some six or seven years after I was married; the income 
was increased some six or seven vears after I was married. 
Q. Since your daughter’s marriage where has she resided ? 
A. She and Mr. Hume resided with us six months of every 
602 year in the summer, and in Washington, on E street, during 
the rest of the year. | 
Q. Where did you and Mr. Pickrell live in the winter season of 
the year? 
A. In Georgetown. 
| Q. In your house? 
a A. Yes, sir; in my house. 
| Q. What time did you usually go to “ Tunlaw farm ?” 
| A. We went some time in May and did not come back until No- 
vember. We went about the middle of May; sometimes it would 
— a week later, and we would stay sometimes until the middle of 
Novem ber—from the first to the middle of November. 
Q. Who kept up the establishment at “Tunlaw farm” prior to 
your husband’s death ? 
A. My husband and myself did. 
| Q. You hired the servants and supplied the table ? 
i A. Yes, sir; we supplied the table and supplied everything. 
Q. Were there any horses and carriages used ? 


| 603 A. Yes, sir; my husband gave mea pair of horses and a 
| carriage and I hired a driver. I had my own carriage an¢ 
i horses and driver and he had his buggy and horse. | 


\ Q. Your husband was formerly a lumber merchant, I believe? 
| A. Yes, sir. 

@. After he went out of the lumber business what did he do ? 

A. Nothing much, except that he was president of the Potomac 
Insurance Company, and he went down there every day that he was 
able during the last years of his life. 

Q. What was the condition of his health during the last two or 
three years of his life? 

A. Very feeble; but he was well enough to walk down to the 
lumber yard and attend to a little private business, and in the Po- 
tomac Insurance Company. 


Q. Can you state about when Mr. Hume took charge of the pan 
604 “Tunlaw farm?” I mean as an active manager of it. 
A. Some two years before Mr. Pickrell’s death. 4 


Q. Do you know what became of the proceeds and profits from 
the farm during those two years? 
. No, sir. 
. Did you get any of it? 
. No, sir. | 
. How many children did Mr. Pickrell leave? 
. Only the one child. 
And that is the present Mrs. Hume? 
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A. Yes, sir. 

Q. After Mr. Pickrell’s death who took charge of Mr. Pickrell’s 
estate ? 

A. Mr. Hume took possession of the estate. You know he was 
the executor. 

Q. What became of the personal property on the farm at that 
time? 

A. I think it was sold. 

@. Do you know what it was’? 

A. You know they had a sale, and it took most of the day. 


(Col. Torren: I do not know.) 


Q. What became of the rents after Mr. Pickrell’s death 
605 from the Nerfolk estate ? 

A. Mr. Hume received everything that I had and the 
rents, and when I wanted them or when I even wanted $5 I used to 
go to him for it and ask him for it as I would have gone to my 
husband. 

Q. Did you personally ever receive any of that rent from the 
agent in Norfolk ? 

A. No, sir; none of it; not until after Mr. Hume’s death ? 

Q. Did you ever receive any of the dividends on the various 
kinds of stocks which Mr. Pickrell owned after his death ? 

A. No, sir; not until after Mr. Hume’s death. 

Q. The difference between the time of the death of Mr. Pickrell 
and that of the death of Mr. Hume was a little more than two years, 
was it not? 

A. Yes, sir. 

Q. Your husband died in May, 1879, and Mr. Hume died in 
October, 1881 ? 

A. Yes, sir. 

606 Q. How much money did you receive from Mr. Hume be- 
tween the death of your husband and Mr. Hume’s death in 
all? | want vou to make an estimate of it as near as you can. 

A. I do not think that I drew, or at least that I got from him, over 
$200 or $250. 

Q. Do you mean every vear or that amount in ali? 

A. I do not think I got over $200 a year. 

Q. Did you get as much as $500 during the period between the 
death of your husband and the death of Mr. Hume? 


(Mr. DavipGEe: Question objected to as leading. 
Mr. Epwarps: Same objection.) 


A. No, sir; I do not think I did. 

Q. Where did vou reside during those two years ? 

A. I was with Mr. Hume and Annie; they took charge of the 
house. 

Q. What house? 
607 A. My house, in Georgetown; they took charge of it, or at 
least they furnished the family, but they had no rent to pay ; 

they were living in my house. 
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Q. How long have you been receiving that income from that 
source ? 

A. Ever since my grandmother’s death I have been receiving that 
income, but it has not always been as large as that; not until, | 
reckon, some six or seven years after [ was married; the income 
was increased some six or seven vears after I was married. 

Q. Since your daughter’s marriage where has she resided ? 

A. She and Mr. Hume resided with us six months of every 
602 year in the summer, and in Washington, on E street, during 
the rest of the year. 

Q. Where did you and Mr. Pickrell live in the winter season of 
the year? 

a A. In Georgetown. 
a Q. In your house? 
H A. Yes, sir; in my house. 

Q. What time did you usually go to “ Tunlaw farm?” 

A. We went some time in May and did not come back until No- 
vember. We went about the middle of May; sometimes it would 
— a week later, and we would stay sometimes until the middle of 
Novem ber—from the first to the middle of November. 

Q. Who kept up the establishment at “Tunlaw farm” prior to 
your husband’s death ? 

A. My husband and myself did. 

Q. You hired the servants and supplied the table ? 

A. Yes, sir; we supplied the table and supplied everything. 

Q. Were there any horses and carriages used ? 
603 A. Yes, sir; my husband gave me a pair of horses and a 
carriage and I hired a driver. I had my own carriage and 
horses and driver and he had his buggy and horse. 

Q. Your husband was formerly a lumber merchant, I believe? 

A. Yes, sIr. 

Q. After he went out of the lumber business what did he do ? 

A. Nothing much, except that he was president of the Potomac 
Insurance Company, and he went down there every day that he was 
able during the last years of his life. 

Q. What was the condition of his health during the last two or 
three years of his life ? 

A. Very feeble; but he was well enough to walk down to the 
lumber yard and attend to a little private business, and in the Po- 
tomac Insurance Company. 


Q. Can you state about when Mr. Hume took charge of the é 
604 “Tunlaw farm?” I mean as an active manager of it. 
A. Some two years before Mr. Pickrell’s de: ath. a 


Q. Do you know what became of the proceeds and profits from 
the farm during those two years? 
. No, sir. 
_ Did you get any of it? 
. No, sir. 
_ How many children did Mr. Pickrell leave? 
. Only the one child. 
. And that is the present Mrs. Hume? 


OPrPOroOoyS 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 931 


A. Yes, sir. 

Q. After Mr. Pickrell’s death who took charge of Mr. Pickrell’s 
estate ? 

A. Mr. Hume took possession of the estate. You know he was 
the executor. 

Q. What became of the personal property on the farm at that 
time? 

A. I think it was sold. 

®. Do you know what it was? 

A. You know they had a sale, and it took most of the day. 


(Col. Torren: I do not know.) 


Q. What became of the rents after Mr. Pickrell’s death 
605 from the Norfolk estate? 

A. Mr. Hume received everything that I had and the 
rents, and when I wanted them or when I| even wanted $5 I used to 
go to him for it and ask him for it as I would have gone to my 
husband. 

Q. Did you personally ever receive any of that rent from the 
agent in Norfolk ? 

A. No, sir; none of it; not until after Mr. Hume’s death? 

Q. Did you ever receive any of the dividends on the various 
kinds of stocks which Mr. Pickrell owned after his death ? 

A. No, sir; not until after Mr. Hume’s death. 

Q. The difference between the time of the death of Mr. Pickrell 
and that of the death of Mr. Hume was a little more than two years, 
was it not? ‘ 

A. Yes, sir. 

Q. Your husband died in May, 1879, and Mr. Hume died in 
October, 1881 ? 

A. Yes, sir. 

606 Q. How much money did you receive from Mr. Hume be- 
tween the death of your husband and Mr. Hume’s death in 
all? IL want vou to make an estimate of it as near as you can. 

A. I do not think that I drew, or at least that I got from him, over 
$200 or $250. 

Q. Do you mean every year or that amount in ali? 

A. I do not think I got over $200 a year. 

Q. Did you get as much as $500 during the period between the 
death of your husband and the death of Mr. Hume? 


(Mr. DavipGEe: Question objected to as leading. 
Mr. Epwarps: Same objection.) 


A. No, sir; I do not think I did. 

Q. Where did vou reside during those two years ? 

A. I was with Mr. Hume and Annie; they took charge of the 
house. 

@. What house? 
607 A. My house, in Georgetown ; they took charge of it, or at 
least they furnished the family, but they had no rent to pay; 

they were living in my house. 
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Q. You did not charge them rent? 
A. No, sir; I did not charge them rent. 
Q. To whom did the furniture belong which was in that house at 
that time? 
A. It belongs to me. 
Q. Did it then? 
A. Yes, sir; when they came there it belonged to me; Mr. Hume 
had a sale of their furniture in Washington. 
@. A sale of his own furniture? 
A. Yes, sir; he sold out most of his own furniture on E street ; 
most of it, excepting a few little things. 
'Q. And then they came and resided with you ? 
A. Yes, sir. 
Q. Did he reside with you until his death ? 
A. Yes, sir. 
Q. I wish vou to state what the habits of Mr. Hume were 
608 as to his family expenses during the last six or seven years 
of his life, if you know; whether they were extravagant or 
moderate. 


(Mr. DAvIDGE: Question objected to as leading. 
Mr. Epwakps: Same objection.) 


A. No, sir; I never thought that Mr. Hume was extravagant 
about them; as far as my opinion goes, he was not extravagant. 


(Mr. DavipGe: The opinion of the witness is objected to. 
Mr. Epwarps: Same objection.) 


Q. Do you know how many of those Fourth of July entertain- 
ments to- place at “‘Tunlaw farm ? ” 

A. Well, I think about three or four, maybe; I do not recollect 
exactly. I do not think there was more than one large one; the 
others I did not consider much; there was one which was a very 
large entertainment; the rest of them I did not think were much. 

Q. Do you remember about certain additions being pur- 
609 chased to “Tunlaw Farm;” do you know anything about 
that personally ? 

A. I know there was something bought—a piece of ground bought 
from Mr. Brooke—and | think Mr. Pickrell paid for that; I do not 
recollect anything about the other piece. 

Q. Was there another piece ? 

A. I think so. 

Q. Bought from Mr. Green ? 

A. Yes, sir. 

Q, Do you know whether Mr. Pickrell paid for those tracts or 
not : 

A. I am pretty sure he did. 

Q. Do you have any personal knowledge about it? Did you see 
the money paid ? 

A. No, sir; I heard them talking about it; I heard Mr. Hume 
talking to Mr. Pickrell about it, and Mr. Pickrell talking about giv- 
ing him the money for it. 
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(Mr. : Answer objected to as containing statements of Mr. 
Hume and Mr. Pickrell. 
Mr. Epwarpbs: Same objection.) 


610 Q. You do not know whether he did or not ? 
A. I am not sure. 
Q. Whatdid Mr. Hume say about that purchase in your hearing? 


Mr. DavipGe: Same objection. 
Mr. Epwarps: Same objection. 


A. I do not recollect what they said about it. 

Q. Do you know who furnished the money which paid for the 
building of the iron front to the store called Hall & Hume’s grocery 
store ? 

A. I expect Mr. Pickrell assisted him in that, as he helped him a 
good deal. 


Mr. DavipGe: The answer of the witness is objected to. 
Mr. Epwarps: Same objection. 


Q. Do you know of your knowledge whether Mr. Pickrell fur- 
nished the money or any part of it? 
A. No, sir; but he was always doing for Mr. Hume; he was al- 
ways helping him in almost everything that he had in hand, 
611 but I did not know exactly about that; I did not take notice 
about it—exactly about what it was. 
Q. You do not know of your own knowledge, do you, whether he 
actually paid for it or for a part of it? 
(Mr. DavipGE: Question objected to as leading. 


% 


Mr. Epwarpbs: Same objection.) 

A. No, sir. 

Q. Did you ever hear Mr. Hume say where that money came from 
which paid for that building ; I mean the building of that iron front 
of the Hall & Hume store? 


(Mr. Davince: The declarations of Mr. Hume are objected to. 
Mr. Epwarps: Same objection.) 


A. No, sir; I only know that he was helping him all the time; 
he came very frequently to get money from Mr. Pickrell; about 
almost everything that he did he came to Mr. Pickrell to assist him 
in. 

Q. Do you know where the lumber came from which went 
612 into that new store? 


Mr. DavipGE: Objected to as irrelevant. 
Mr. Epwarps: Same objection. 


A. I think he got it from Mr. Pickrell. 


Mr. Davipce: Theanswer of the witness is objected to. 
Mr. Epwarps: Same objection. 


Q. What makes you think so? 
A. Because he used to get all his lumber there, when he got any. 
80—285 


count of the Norfolk property, if you know? 
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Q. Did you ever see lumber coming from the yard to the store, 


that you remember ? 
A. No, sir; not that I remember. 
Q. Did you ever here Mr. Hume say anything about it ? 


Mr. Davince: The declarations of Mr. Hume are objected to. 
Mr. Epwarps: Same objection. 


A. I heard him ask Mr. Pickrell to send him over lumber some 
time. 

Q. You cannot locate it at this particular building, however ? 

A. No, sir; but it was about the time they were building that 

store, though. 
613 Q. There are four life insurance policies involved in these 
cases on Mr. Hume’s life. Do you know anything abount the 
circumstances attending the getting out of these policies by Mr. 
Hume? 

A. Well, I do not. 

Q. Do you know how he come to take them out ? 

A. No, sir; except that he had my money. I told him that he 
eould use all that I had for his own and his family’s benefit, and 
that he could use it for anything he thought best. 

@. Did you suggest anything to him as to how it should be in- 
vested ? 


(Mr. DavipGE: Question objected to as leading. 
Mr. Epwarps: Same objection.) 


A. No, sir. 
Q. Did he say anything to you on that subject ? 


Mr. DavipGce: The declarations of Mr. Hume are objected to. 
Mr. Epwarps: Same objection. 


614 A. No, sir; Ido not think he said anything to me. 
Q. When did you find out that he had these policies? 

A. I think it was in February. 

(). Before bis death? 

A. Yes, sir; before his death. 

Q. How did you find it out then? 

A. He came in and told us that he had insured his life for Mrs. 
Hume, and he was talking about it. 


Mr. Davince: The declarations of Mr. Hume are objected to. 
Mr. Epwarps: Same objection. 


Q. Do you know where the money came from which he used in 
the payment of the premium- on these policies? 

A. I do not. 

Q. He never told you of it? 

A. No, sir; he never told me anything about it. 

Q. How much money did Mr. Hume get in all from you on ac- 
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A. He got $1,000 a year after my husband’s death, and I 
615 do not know how much my husband had laid up in bank on 
my account at that time; I did not ask him. There must 
have been some on hand then. 
Q. Did you get any of it? 
A. I never got any of it, except, as I said before, to draw about 
$200 or $250 a vear—somewheres about that—for my own use. 
Q. Do you still live with Mrs. Hume or she live with you? 
A. Mrs. Hume and her children live with me. 


MARY E. PICKRELL. 
(Adjourned until Monday, Oct. Ist, 1 o’cl’k p. m.) 


Subscribed and sworn to before me this lst day of October, A. D. 
1883. 
ALBERT HARPER, Examiner. 


616 Monpbay, October 1, 1883—1 o'clock p. m. 
Met pursuant to adjournment. 
Present: Respective counsel ; also the examiner. 
Further adjourned until— 


Fripay, October 5th, 1883—1 o'clock p. m. 
Met pursuant to adjournment. 
Present: Respective counsel ; also the examiner. 
Further adjourned until— 


Monpbay, October 8th, 1883—1 o’clock p. m. 
Met pursuant to adjournment. 
Present: Respective counsel ; also the examiner. 
Further adjourned until— 


WEDNESDAY, October 10th, 1883—1 o'clock p. m. 
Met pursuant to adjournment. 
Present: Respective counsel ; also the examiner. 
Further adjourned until— 


Fripay, October 12th, 1883—2 o’clock p. m. 
Met pursuant to adjournment. 
Present: Respective counsel ; also the examiner. 
617 Mr. Totten, solicitors for the defendants, here offer- and 
file- in evidence the following paper (it being admitted that 
the cases therein mentioned against the estate of the late Adolphus 


H. Pickrell are now pending in the supreme court), and the same 
is marked “ Exhibit A. H. No. 1.” 
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Exuipit A. H. No.1. Albert Harper, Examiner. 
Statement of Cases Against the Estate of Adolphus H. Pickrell, Deceased. 


WiruiaM B. Bowie 
v. At Law, 23465. 
Mary E. Pickre i, Surviving Executrix. 


Suit on note, dated Feb. Ist, 1877, of Hall & Hume, to order of A. 
H. Pickrell and Frank Hume, for $24,750.81, in 2 years after date, 
& 8 % semi-annual interest. 

Endorsed: A. H. Pickrell, Frank Hume. 

Endorsed: “ We hold ourselves responsible, jointly and 
618 severally, for the within note without demand, notice, or pro- 
test. Frank Hume, A. H. Pickrell. Feb. 4th, 1879.” 

Credit $15,000, paid by notes of Hume & Cleary Oct. 21st, 1881. 

Pleas.—1, not indebted ; 2, no consideration for endorsement; 3, 
joint obligation and estate not responsible; 4, never promised, as 
alleged. Demurrer as to 2nd plea sustained. 


B. U. Kryser, Receiver Ger.-Am. Nat. Bank, 
v. . “ 
a At Law, No. 23025. 
Tuomas L. Hume & T. L. Hume & M. E. f{* , 
PICKRELL, Executors of A. H. Pickrell. 


Suit on note, dated 2nd Nov., 1878, of Thomas L. Hume, to order 
of A. H. Pickrell, for $4,500, in 90 days, & 8 % interest until paid. 

Endorsement: “A. H. Pickrell.” 

Pleas of M. E. Pickrell, surv. executrix.—l, estate not indebted : 
2, no corporation as Ger.-Am. Nat. Bank, and plaintiff not receiver, 
as alleged; 3, no protest of note against estate or endorser and no 

notice of dishonor sufficient to bind estate and no new prom- 
619 ise for consideration by any one able to make such promise. 


B. U. Keyser, Receiver Ger.-Am. Nat. Bank, Use ) 
of Chemical Nat. Bank, N. Y., 
VS. 
Tuomas L. Hume & T. L. Hume & M. E. Picxre tt, 
Executors of A. H. Pickrell. 


At Law, 23026. 


EN —— 


Suit on note, dated Sept. 11th, 1878, of Thomas L. Hume (Exhibit 
A. H. No. 1—Albert Harper, examiner), to order of A. H. Pickrell, 
for $7,665.36, in 90 days, & 8% interest until paid. 


Endorsed: “ A. H. Pickrell, Hall & Hume.” Protested. 
Pleas of M. E. Pickrell, surv. executrix.—1, estate not indebted: 
2, no corporation as Ger.-Am. Nat. Bank, and plaintiff not receiver, 
as alleged; 3, nothing due receiver; that he is not owner of note 
sued on, and is not authorized to sue on said note as receiver. 


> 
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WituiAM B. Bowle 


v. Equity, 7947. 
M. E. Pickrett and A. G. Hume 
§20 Creditor’s bill to enforce collection of note (same as in at 


law, 23465) against real estate of which A. H. Pickrell died 
seized. 

Answer of Mary E. Pickrell under her oath discloses the real es- 
tate of A. H. Pickrell and denies notice of claim prior to death of 
Thomas L. Hume. 

She denies that there will be any indebtedness due to plaintiff on 
examination of accounts between him and Thomas L. Hume. She 
charges that personal estate of A. H. Pickrell has never been admin- 
istered, and that when same is administered it will be sufficient to 
pay all just debts, and that until the personal estate is exhausted 
or shown to be insufficient to pay debts the realty cannot be resorted 
to. 

Answer of Annie G. Hume, also under oath, is substantially the 
same as that of Mary E. Pickrell. 

Intervention of Farmers’ & Mechanics’ Nat. Bank as cred- 
621 itor on note dated 17 Feb., ’79, of Thomas L. Hume to order 
of Frank Hume for $4,000 in 90 days & 8 % interest until 

paid. 

Endorsed “ Frank Hume, A. H. Pickrell, Hall & Hume.” Credit 
29 Oct., 1881, $1,229.46. 

Answer- of defendant deny any acknowledgment of debt as a 
valid claim against the estate of A. H. Pickrell and plead limita- 
tions. 

‘Intervention of B. U. Keyser, receiver, on notes sued on in — at 
law, Nos. 23025 and 23026, as creditor on. 

Answer of defendants substantially the same as set forth in pleas 
in above lawsuits. 


Exhibit A. H. No.1. Albert Harper, Examiner. 


Intervention of Frank Hume as creditor for amounts paid Central 
National Bank Nov. 11, ’81, $2,551.65, being his alleged liability as 
an accommodation endorser on note of Thos. L. Hume, to his order, 
for $2,500, dated July 28th, 1881, at 90 days, 8 % interest until 

paid. 
622 Cross-bills filed by the defendants, Mary E. Pickrell and 

Annie G. Hume, against complainants, Bowie and Frank 
Hume, wherein the defendants aver under oath that within a day or 
two subsequently to the death of Thomas L. Hume the said Frank 
Hume obtained from the said Annie G. Hume the keys to the pri- 
vate safe of her husband, and that the said Frank Hume opened the 
said safe and removed papers therefrom féferring to accounts be- 
tween complainants Bowie and her said busbaud, the said Thomas 
L. Hume, for the purpose of preventing her and her mother, the 
said Mary E. Pickrell, from examining into and ascertaining the 
condition of said accounts; that the said Frank Hume is jointly re- 


eteietentieni 
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sponsible with the estate of Adolphus H. Pickrell for any amount 

that may be found due upon the note claimed to be held by the 

| complainant Bowie, and that he, the said Frank Hume, should 

623 contribute equally with said estate towards the payment of 

any amount found to be due thereon, and that his responsi- 

* bility upon the note held by said Bowie should be fixed in this 

cause, in order that the statutes of limitations may not run in his 
favor. 

Extract of answer of F. H. filed Ap’l 26, 83. (Where is it ?) 

Abstracts of answer of Frank Hume to cross-bill to be inserted, | 
inadvertently omitted. Agreed to Dec 15, ’84. 

Original of above paragraph in pencil. 

Answer of Frank Hume under oath to cross-bill of Annie G., 
Hume & Mary E. Pickrell filed. 

Admits payment on Bowie note of $15,000 by the five promissory 
notes of Hume, Cleary & Co.; that he was not made a party to the 
suit of said Bowie in this court, No. 23465, law; denies collusion 
between himself and said Bowie, as alleged, or that he had any fraud- 

ulent purpose to relieve himself of his responsibility on 
624 account of said Bowie note; has no knowledge of accounts 
between said Bowie & the late Thomas L. Hume; denies that 
within: a day or two subsequent to the death of said Thomas L. 
Hume that he obtained from the plaintiff in the cross-bill, the said 
Annie G. Hume, the keys of the private safe of the said Thomas L. | 
Hume, or that he opened said safe and removed papers therefrom, 
but says that on October 24th, 1881, Mr. Samuel Paul, president of ol 
the Virginia Life Insurance Company and uncle of Mrs. Annie G. 
Hiume, one of the plaintiffs in the cross-bill, called at the store-house 
of Hume, Cleary & Co., No. 807 Market Space N. W., and asked for 
the life insurance policies of Thomas L. Hume, and being informed 
that they were in the private safe of the deceased, said Paul produced 
the key to said safe (which he is informed he (Paul) received 
625 from the aforesaid Mrs. Annie G. Hume), and the safe was 
opened at his, Mr. Paul’s, request, in the presence of Mr. James 
K. Cleary and himself; that Mr. Paul stated that it was of the | 
utmost importance that the insurance companies should have im- 
mediate notice of the death of the said Thomas L. Hume; that the 
insurance policies were taken out of the safe by Mr. Paul, and these 
were all the papers that were removed at that time; that, at the re- 
quest of Mr. Paul, written notices were sent to the several insurance 
companies, and Mr. Paul took possession of said policies; admits it i 
to be true, as stated, that the said safe was opened before administra- 
tion on the estate of the said Thomas L. Hume, and that the said 
keys were delivered to the administrators after the grant of letters 
of administration. 
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626 Exhibit A. H. No.1. Albert Harper, Examiner. 


M. E. PickreE tt, Surv. Ex., 
v. Raui 
: : _ wquity, 8460. 
A. G. Hume, F. & M. Nat. Bank, & Nat. BANK oF | pay 
REPUBLIC. 


Bill charges that Nat. Bank of Republic is in possession of 98 
shares of stock of F. & M. Nat. Bank, of par value $100 per share, 
and claims title to the same; that said stock belongs to estate of A. 
H. Pickrell, and prays that the Bank of Republic be decreed to de- 
liver the same to said estate. 

Answer of Bank of Republic that plaintiff and Thomas L. Hume 
assigned 15 shares of said stock in blank, on the 17th May, 1879, 
and that said stock was received as collateral security on note of 
Thomas L. Hume for $1,500 & 6% interest; that A. H. Pickrell 
assigned 83 shares of said stock to Thomas L. Hume on Ist Sept., 
1876, and that same was delivered as collateral security for note of 

said Hume for $8,000. 
627 Cross-bill of Nat. Bank of Republic, setting forth assign- 
ment of 15 shares of stock as in answer, and that the amount 
for which the same was held as collateral was, on 26 April, 1883, 
$1,662.15; also setting up assignment of 83 shares of stock as in an- 
swer, and that the amount for which the same was held as collateral 
was, on 26 April, 1883, was $8,856, and claiming title to said stock. 

Answer of Mary E. Pickrell to cross-bill denies title of said bank 
to said stock as collateral to notes of Thomas L. Hume, and that 
said stock was not assigned to pay debts of the estate of A. H. Pick- 
rell. 


Annie G. HuME 
v8. 
Mary E. Pickre.t, Surv. Exec., Poromac Ins. Co., 
and Exrecutors or WM. GUNTON. 


Equity, 8461. 


Bill charges that the executors of Wm. Gunton are in pos- 

628 session of certain shares of the stock of the Jotomac Ins. 
Co. and claim title to the same; that said stocks belongs to 

the estate of A. H. Pickrell aud prays (Exhibit A. H. No. 1, Albert 
Harper, examiner) that the executors of Gunton be decreed to de- 
liver the same to estate of A. H. Pickrell. Answer of executors of 
Wm. Gunton charge that a certificate for 40 shares of said stock were 
assigned on 28 May, 1879, by Mary E. Pickrell & Thomas L. Hume, 
executors of A. H. Pickrell; that Thomas L. Hume gave his note 
for $3,000, dated 7th March, 1879, to order of and endorsed by A. 
H. Pickrell; that on 7 June, 1879, Hume paid $1,000 on account of 
said note and gave a renewal note of $2,000 at 60 days, & that 
Gunton accepting 40 shares of stock in lieu for the endorsement of 
A. H. Pickrell, and that said stock is now held for note of Thomas 
L. Hume for $2,000, with 8% — from July 21st, 1881. 
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629 The promissory notes mentioned in the above-described 
suits are the same referred to in the depositions of Benj’n U. 
Keyser, pages 135 to 138, inclusive; Mayhew Plater, page 161; Ed- 
ward Temple, page 341; R. K. Elliott, commencing on page 324, 
and of Frank Hume, on pages 169 to 172 and 186 to 188, complain- 
. ant’s original testimony. 

It is hereby stipulated and agreed between the respective counsel 
that the foregoing statement (Exhibit A. H. No. 1) may be here read 
in evidence, with the same effect as if the contents thereof were form- 
ally proven, subject to all legal exceptions that might have been 
taken to the original records, if offered, as to their competency and 
relevancy in these causes. 

It is further stipulated and agreed between the respective counsel 
that at the hearing of the causes the statute laws of the State of Con- 

necticut and of the State of Virginia, whether public or 
630 private acts, may be read from the printed official laws of the 

said States, respectively, with the same force and effect as if 
such statutes had been offered and proven in evidence by duly certi- 
fied copies of the same, subject to the same legal exceptions as to 
their relevancy and competency in these causes as could have been 
tuken if they were so offered and proven. 
- Mr. Totten, solicitors for the defendants, here offer- and file- in 
evidence certified copies of the charter and of the amendments 
thereto of the Maryland Life Insurance Company of Baltimore. 

Mr. Edwards, solicitors for the complainants, object- to said char- 
ter and the amendments thereof as incompetent and irrelevant in 
these causes, but no objection is made to the filing of certified copies 
thereof in lieu of the originals. 

Said certified copies of said charter and of the amendments thereto 

are herewith filed in evidence and marked “ Exhibit A. H. 
631 No.2 and Exhibit A. H. No. 3.” 


(See following pages.) 


Thereupon adjournment is taken until Tuesday next, at 2 o’cl’k 


p. m. 


Exuisit A. H. No. 2. Albert Harper, Examiner. 


MARYLAND, sct: 


At a session of the General Assembly of Maryland begun and 
held at the city of Annapolis on the 6th day of January, 1864, his 
excellency Augustus W. Bradford being Governor, the following 
law was enacted, to wit: 


Chapter 362. 


An act to incorporate the “ Maryland Life Insurance Company of 
Baltimore.” 


Section 1. Be it enacted by the General Assembly of Maryland 
that A. H. Barnitz,J. K. Caldwell, Simon Grinsfelder, James Glass- 
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gon, William Hanna, Lewis Sutton, W. Alexander, George 
632 <A. Mills, and Thomas Kemp, their associates, successors, and 

assigns, shall be, and they are hereby, incorporated as a body 
politic under and by the name of the “ Maryland Life Insurance 
Company of Baltimore,” and by that name shall have perpetual suc- 
cession, sue and be sued, implead and be impleaded, make and use 
a common seal, and the same to break, alter, and amend at pleasure, 
when and as they may think proper, and exercise and enjoy all the 
rights, privileges, and immunities of and appertaining to a body 
politic and corporate. 


Exhibit A. H. No. 2. Albert Harper, Examiner. 


Section 2. And be it enacted, That the business of the said cor- 

poration shall be to make insurance on the lives of individuals and 

accidents by travel, and every insurance appertaining there- 

633 to or connected with such risks, and to grant, purchase, or dis- 
pose of annuities. 

Section 3. And be it enacted, That there shall be a guarantee 
capital of at least one hundred thousand dollars, to be divided into 
shares of twenty dollars each, which shall be personal property, 
transferable on the books of the company in conformity with its 
by-laws. 

Section 4. And be it enacted, That the said guarantee capital 
stock shall be invested in the securities of the United States, the 
State of Maryland, or of the city of Baltimore, either one or all of 
said securities, and the same deposited with the treasurer of this 
State as a guarantee for the payment of the policies of insurance 
issued by said company, and the said company, from time to time, 

as they shall deem proper, may sell and dispose of said 
634 securities and exchange, and redeposit the same with the said 

treasurer, under such rules and regulations for said exchange 
and redeposit as suid treasurer shall direct, the said company confin- 
ing the said business (Exhibit A. H. No. 2—Albert Harper, ex- 
aminer) of sale, dispositions, and exchange of said securities to 
either or all of the said securities above named in this section, the 
interest and profits accruing and made on said securities and the 
sale or exchange thereof to be collected by and paid over to said 
company. 

Section 5. And be it enacted, That the said A. H. Barnitz, I. K. 
Caldwell, Simon Grinsfelder, James Glassgon, William Hanna, Lewis 
Sutton, W. Alexander, George A. Mills, and Thomas Kemp be, and 
they are hereby, constituted and appointed commissioners, or a ma- 

jority of them, to open books in the city of Baltimore at such 
635 time and in such manner and used under such rules and 

regulations as they or a majority of them shall deem proper, 
to take the subscriptions to the said guarantee capital stock; and 
when the sum of twenty-five thousand dollars shall have been sub- 
scribed and actually paid in and invested in either or all of the securi- 
ties hereinbefore named and the said securities deposited with the 
31—285 
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treasurer of this State as aforesaid, and the said treasnrer’s certificate 
therefore obtained and published in one or more newspapers of the 
city of Baltimore, the said company shall organize by the election 
and appointment of its officers, agents, and servants (Exhibit A. H. 
No 2.—Albert Harper, examiner), and thereupon at once commence 
and conduct its business. | 
Section 6. And be it enacted, That the corporate powers of 
636 said company shall be vested in and exercised by a board of 
directors and and such officers and agents as they may ap- 
point, 

Section 7. And be it enacted, That an election for directors of said 
company shall be held annually, on the second Tuesday of May, 
next succeeding the organization of said company, in the city of 
Baltimore, and the board shall give at least ten days’ notice thereof 
in two daily newspapers published in said city. The board of direc- 
tors to be elected as aforesaid shall consist of nine persons, a ma- 
jority of whom shall be citizens of the State of Maryland, and at 
least one-half of whom shall be proprietors of at least twenty shares 
each of the said guarantee stock. 

Section 8. And be it enacted, That each share-holder at the elec- 

tions for directors shail be entitled tu one vote for each and 
637 every share of the said guarantee capital stock standing in 

his name on the books of the company; and any person in- 
sured for life, paying a premium of at least seventy-five dollars per 
annum ora sum in installments equal thereto, and any person en- 
titled to an annuity of not less (Exhibit A. H. No. 2—Albert Harper, 
examiner) than seventy-five dollars per annum, shall have one 
vote; aud any member of the company entitled to vote for direc- 
tors may do so by proxy, duly authorized in writing. 

Section 9. And be it enacted, That five directors shall constitute 
« quorum for the transaction of business; a less number may meet 
and adjourn from time to time until a quorum be present. 

Section 10. And be it enacted, That the board of directors, se- 

lected as aforesaid, upon entering upon the discharge of their 
638 duties, shall elect one of their own number, being a citizen of 
this State, president of the company. 

Section 11. And be it enacted, That the said board of directors 
shall establish the principal office of said company in the city of 
Baltimore, but they may constitute and establish agencies when and 
where as they may deem proper; they shall have power to enact by- 
laws, rules, and regulations for the government of its otficers, agents, 
and servants, and the management of itsaffairs not inconsistent with 
this act or the constitution and lawsof this State. The said by-laws 
from time to time may — alter-, amend-, or be added to by a ma- 
jority vote of the board of directors, for which purpose the board 

of directors shall be convened by notice in writing to each 
639 director (Exhibit A. H. No. 2—Albert Harper, examiner) 
expressing the alteration, amendment, or addition proposed to 
be made, and the yeas and nays shall be taken and recorded in the 
books of minutes on each question. It may regulate the amount of 
premium and the mode, manner, time, and instalments of the pay- 


e a 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 


ment of the same. It shall possess all the powers usually vested in 
boards of directors not inconsistent with the provisions of this act. 

SecTION 12. And be it enacted, That the capital of the company 
may be increased indefinitely by the accumulation of profits, except 
as hereinbefore provided. Theaccumulated capital shall be presented 
by scrip, and shall be issued from time to time to the policy holders. 

Section 13. And be it enacted, That the holders of the 
640 guarantee capital shall be entitled toan annual interest not ex- 
ceeding seven per cent., the first payment thereof to be made 
at the expiration of one year from the date of the issue of policies 
by the company ; the holders of the scrip shall be entitled to an an- 
nual interest not exceeding six per cent.: Provided, There shall re- 
main of the receipts of the company sufficient for that purpose after 
payment of the current expenses and losses of the company and 
adequate provision for outstanding policies. In( Exhibit A. H. No.2— 
Albert Harper, examiner) case there shall not remain of the receipts 
of the company for any year after paying the losses and expenses of 
that year and providing for outstanding policies sufficient to pay 
the interests provided for in this section the interests on the 
641 guarantee capital shall be paid first and the balance, if any, 
be divided pro rata among the holders of the serip. 

Section 14. And be it enacted, That after the current expenses, 
losses, and interests provided for in the preceding section are ascer- 
tained for each year and paid, and an adequate provision for out- 
standing policies made, one-eighth of the profits shall be paid the 
holders of the guarantee capital; the remaining seven-eighths shall 
be issued in scrip, once every three years, proportional to the holders 
of policies which shall have been in existence for one year previous to 
such issue and which policy shall be unexpired. In case of the 
death of an insured party scrip for his or her proportion of the 
profits which may have accrued previous to his decease and since 
the last issue of scrip shall at the next succeeding time of issuing 
scrip be issued to his or her legal representatives or assigns. The first 

issue of scrip as aforesaid may be made on the first day of 
642 January next after three (Exhibit A. H. No. 2—Albert Har- 

per, examiner) years from the organization of said company 
or at such time as the board of directors shall direct, and all subse- 
quent issues of scrip shall be made tri-annually from the first day 
of January in the last preceding year in which scrip was or would 
have been issued if the profits of the company would have allowed 
such issue, or within thirty days thereafter, but in making such issue 
of scrip no fraction of a year shall be allowed. After such profits 
shall amount to five hundred thousand dollars, the directors may, 
in their discretion, apply the further profits to the payment of the 
scrip issue for profits, and new scrip shall be issued for profits for 
ach year. 

Section 15. And be it enacted, That the scrip shall be exhausted 
in the payment of the liabilities of the company before the guar- 

antee capital shall be impared, and all scrip for profits shall 
643 contain a provision to that effect. In case the losses of any 
one year shall exceed the profits of that year the excess shall be 
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assessed on all outstanding scrip, and shall be charged to the holders 
thereof, respectively ; interest thereafter shall be payable at the rate 
of six per cent. per annum upon ihe amount of scrip as reduced by 
such assessment (except as herein otherwise provided) until such 
amount shall be further reduced by losses or until such scrip shall 
be redeemed by profits (Exhibit A. H. No. 2—Albert Harper, 
examiner). 

SecTion 16. And be it enacted, That any person insuring in the 
company who shall omit any premium or any periodical payment 
due from him to the company shall thereby forfeit to the company 

all claims under his policy and all previous payments made 
644 by him, except that in case any scrip shall have been issued 
the right thereto shall not be effected by such default. 

Section 17. And be it enacted, That the board of directors, may 
for the benefit of the company, purchase all policies of insurance and 
other obligations issued by the company, and may also extinguish 
by purchase all claims and demands of policy holders for profits 
declared or accumulating. 

Section 18. And be it enacted, That it shall be lawful for any mar- 
ried woman by herself and in her name or in the name of any 
third person, with his assent, as her trustee, cause to be insured in 
said company, for her sole use, the life of her husband for any def- 
inite period or for the term of his natural life; and in case of her 

surviving her husband the sum or net amount of the insur- 
645 ance becoming due and payable by the terms of the insur- 

ance shall be payable to her and for her own use, free from 
the claims of the representatives of the husband or of any of his cred- 
itors; 1n case of the death of the wife before the decease of the hus- 
the amount of insurance may be made payable after death to 
her children for their use, and to their guardian, if under age. 

SecTION 19. And be it enacted, That this act shall take effect from 
and after its passages, but may be altered, amended, or repealed by 
the Legislature of Maryland at its pleasure. 


By the House of Delegates. By the Senate. 


This engrossed bill, the This engrossed bill, the 
original of which passed the original of which passed the 
House of Delegates by yeas Senate by veas and nays on 
and nays on the 7th day of the 10th day of March, 1864, 

March, 1864, was this » " wus this day read and assented 
646 day read and assented A. W. BRADFORD. to. 
to. By order: 
By order: C. HARWOOD, See'ty. 
WM. K. COLE, Cl’k. 


[THE GREAT SEAL. ] 


MARYLAND, set : 


I, Spencer C. Jones, clerk of the court of appeals of Maryland, do 
hereby certify that the foregoing isa full and true copy of the act 
of the General Assembly of Maryland of which it purports to be a 
copy, as taken from the original law, belonging to and deposited in 
the office of the clerk of the court of appeals aforesaid. 

In testimony whereof I have hereunto set my hand as clerk and 
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affixed the seal of the said court of appeals this 4th day of October, 

A. D.1883 
[L. s.] SPENCER C. JONES, 

Clerk Court of Appeals of Maryland. 


647 Exhibit A. H. No. 2. 


MARYLAND, sect : 


Albert Harper, Examiner. 


I, James L. Bartol, chief judge of the court of appeals of Mary- 
land, do hereby certify that Spencer C. Jones is clerk of the said 
court of appeals, and that the foregoing attestation by him isin due 
form and by the proper officer. 

Given under my hand this fourth day of October, eighteen hun- 
dred and eighty-three. 

JAMES L. BARTOL. 
MARYLAND, sect: 


I, Spencer C. Jones, clerk of the court of appeals of Maryland, do 
hereby certify that the Honorable Jas. L. Bartol, who has signed the 
foregoing certificate, is and at the time of so doing was chief judge of 
the court of appeals of Maryland, and that full faith and credit are 

due to his acts as such. 
648 In testimony whereof I have hereunto set my band as clerk 
and affixed the seal of the said court of appeals this 4th day 
of October, A. D. 1883. 
[L. s.] SPENCER C. JONES, 
Clerk Court of Appeals of Maryland. 


STATE OF MARYLAND, EXECUTIVE DEPARTMENT. 

[, William J. Hamilton, Governor of the State of Maryland, do 
hereby certify that Spencer C. Jones is clerk of the court of appeals 
of Marvland, and as such keeper of the acts and resolutions of the 
General Assembly of the State, and that full faith and credit are due 
and ought to be given to his acts as such. 

In testimony whereof I have hereto set my hand and affixed the 
great seal of the State of Maryland on this fourth day of October, 
in the year of our Lord one thousand eight hundred & eighty-three. 


[L. s.] WILLIAM J. HAMILTON. 
By the Governor: 
JAS. T. BRISCOE, Secretary of State. 
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MARYLAND, set: 


Ata session of the General Assembly of Maryland, begun and 
held at the city of Annapolis, on the 2nd day of January, 1867, his 
excellency Thomas Swann, being Governor, the following law was 
enacted, to wit: 

Chapter 86, entitled An act to repeal sections eight, twelve, thir- 
teen, fourteen, fifteen, sixteen, seventeen, eighteen, and nineteen of 
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an act passed on the tenth day of March, eighteen hundred and 
sixty-four, and entitled An act to incorporate the Maryland Life 
Insurance Company of Baltimore, an- to re-enact in lieu thereof the 
following sections: 

SecTIon 1. Be it enacted by the General Assembly of Maryland, 
That sections eight, twelve, thirteen, fourteen, fifteen, sixteen, seven- 

teen, eighteen, and nineteen of an act to incorporate the 
650 Maryland Life Insurance Company of Baltimore, passed at 
the session of eighteen hundred and sixty-four, chapter three 
hundred and sixty-two, be, and the same are hereby, repealed ; and 
the following sections, numbered eight, twelve, thirteen, fourteen, 
fifteen, sixteen, seventeen, and eighteen, be enacted in lieu thereof. 

Section 8. That each shareholder at the elections for directors 
shall be entitled to one vote, in person or by written proxy, for each 
and every share of the said guarantee capital stock standing in his 
(Exhibit A. H. No. 3—Albert Harper, examiner) name on_ the 
books of the company; and any person insured for life paying a 
premium of at least seventy-five dollars per annum, or a sum in in- 
stallments equal thereto, and any person entitled to an annuity of 
rrot less than seventy-five dollars per annum shall be entitled to one 

vote in person. 
651 Section 12. That the capital of the company may be in- 
creased indefinitely by the accumulation of profits and be in- 
vested, over and above the said one hundred thousand dollars, in 
real and personal property in the manner and at the time deter- 
mined upon by the said board of directors. 

Section 13. That the holders of the said guarantee capital shall 
be entitled to an annual dividend not exceeding seven per centum, 
the first payment thereof to be made at the expiration of one year 
from the date of the issue of the first policy of the company. 

Section 14. That the board of directors shall, every three vears 
or oftener, in their discretion, after having reserved a sum sufficient 
to pay the said dividend, and after having made an adequate pro- 

vision for outstanding policies and the payment of the cur- 
652 rent expenses and losses of the company, ascertain the net 

profits of the business of the company and pay one-eighth 
of the same to the holders of the said guarantee capital, and equi- 
tably credit the holders of the several (Exhibit A. H. No. 3—Albert 
Harper, examiner) classes — participating policies with the remain- 
ing seven-eighths, and determine the time and manner of paying 
the same. 

Section 15. That any person insuring in the company who shall 
omit any premium or any periodical payment due from him to 
the company shall thereby forfeit to the company all claims under 
his policy, and all previous payments made by him, unless there be 
expressed in his policy a non-forfeiture of the same. 

Section 16. That the board of directors may, for the benefit of 
the company, purchase all policies of insurance and other obliga- 

tions issued by the company, and may also extinguish by 
653 ~~ purchase all claims and demands of the policy-holders. 
Section 17. Thatit shall be lawful for any married woman, 
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by herself or in her name or in the name of any third person, with 
his consent as her trustee, to be caused to be insured in said com- 
pany, for her sole use, the life of her husband, for any definite period 
or for the term of his natural life, and in case of her surviving her 
husband the sum or net amount of the insurance becoming due and 
payable by the terms of the insurance shall be payable to her to 
and for her own use, free from the claims of the representatives of 
her husband or of any of his creditors. In case of the death of the 
(Exhibit A. H. No. 3—Albert Harper, examiner) wife before the 
decease of the husband the amount of insurance may be made pay- 
able after the death of the husband to her childeren or, if 
654 under age, to their guardian for their use; in the event of 
their being no children, she may have power to devise, and 
if dying intestate, then to go the next of kin. 
Section 18. That this act shall take effect from the date of its 
passage. 


By the House of Delegates. By the Senate. 
1867. 1867. 
This engrossed bill, the This engrossed bill, the 
original of which passed the original of which passed the 
house of delegates by yeas [THK GREAT SEAL.] senate by yeas and nays Feb. 
and navs Feb. 28th, 1867, was 27, 1867, was this day read 
this day read and assented to. THO. SWANN. and assented to. 
By order: By order: 
W. R. COLE, A. GASSAWAY, 
Chief Clerk. See’t'y. 


MARYLAND, sct: 


I, Spencer C. Jones, clerk of the court of appeals of Maryland, 
do hereby certify that the foregoing is-a full and true copy of the 
act of the General Assembly of Maryland, of which it purports to 

be a copy, as taken from the original law belonging to and 
655 deposited in the office of the clerk of the court of appeals 
aforesaid. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of the said court of appeals this 4th day of October, A. D. 
1883. 

[L. s.] SPENCER C. JONES, 
Clerk Court of Appeals of Maryland. 
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MARYLAND, sect: 


I, James L. Bartol, chief judgeof the court of appeals of Maryland, 
do hereby certify that Spencer C. Jones is clerk of the said court of 
appeals, and that the furegoing attenntion by him is in due form and 
by the proper officer. 

Given under my hand this fourth day of October, eighteen hun- 


dred and eighty-three. 
JAS. L. BARTOL, 
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MARYLAND, set: 


I, Spencer C. Jones, clerk of the court of appeals of Maryland, do 
hereby certify that the Honorable Jas. L. Bartol, who has signed 
: the foregoing certificate, is and at the time of so doing was chief 
judge of the court of appeals of Maryland, and that full faith and 

credit are due to his acts as such. 
In testimony whereof [ have hereunto set my hand as clerk 
and affixed the seal of the said court of appeals this 4th day 

of October, A. D. 1883. 


[L. 8. ] 
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SPENCER C. JONES, 
Clerk Court of Appeals of Maryland. 


STATE OF MARYLAND, EXECUTIVE DEPARTMENT. 

I, William J. Hamilton, Governor of the State of Maryland, do 
hereby certify that Spencer C. Jones is clerk of the court of appeals 
of Maryland, and as such keeper of the acts and resolutions of the 
General Assembly of the State, and that full faith and credit are due 
and ought to be given to his acts as such. 

In testimony whereof I have hereto set my hand and affixed the 
great seal of the State of Maryland on this fourth day of October, 


in the year of our Lord one thousand eight hundred and eighty- 
three. 


[L. s.] 
By the Governor: 
JAS. T. BRISCOE, Secretary of State. 


WILLIAM J. HAMILTON. 


658 TuEesDAy, October 16th, 1883—2 o’cl’k p. m. 
Met pursuant to adjournment. 


Owing to absence of witnesses and solicitors, adjourned to— 


SATURDAY, October 20th, 1883—2 o’clock p. m. 
Met pursuant to adjournment. 
Owing to absence of solicitors for the complainant, adjourned to— 


WEDNESDAY, October 24th, 1883—2 o’c’k p. m. 
Met pursuant to adjournment. 
Owing to absence of solicitors for tlhe complainant, adjourned to— 


SaTuRDAY, Oct. 27, 1888—2 o’clock p. m. 
Met pursuant to adjournment. 
Owing to absence of solicitors for the complainant, adjourned 
subject to notice. 
| SATURDAY, . November 10th, 1883—1 o’clock p. m. 
Met pursuant to adjournment. 
Present: Solicitors for respective parties ; also the examiner and— 


Crement W. Howarp, who, being produced as a witness, of law- 
ful age, fur and on behalf of the defendants and being first duly 
sworn, deposes and says: 
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Direct examination by Mr. Hotpswortn Gorpon: 


659 Q. Please state your name, occupation, and residence. 
A. Clement W. Howard; secretary Firemen’s Insurance 

Company ; Washington, D. C. 

Q. Will you please state if at any time your company had in- 
surance on any property of the late Adolphus H. Pickrell ? 

A. We had. 

Q. State whether on account of that insurance you paid over any 
money to anybody; and, if so, to whom. 


Mr. Perry, Mr. Epwarps: Solicitors for the complainants object to 
this testimony as incompetent and irrelevant. 


A. Thomas L. Hume. 


Mr. Perry: Answer objected to for the same reason. 
Mr. EpwarRps: “ a erie és 


Q. How much? 
A. $1,520. 


Mr. Perry: Answer objected to for the same reason. 
Mr. Epwarps: “ “ ee t « 


Q. Have you any evidence of the payment of that money? 


Mr. Perry: Same objection to question. 
4 


Mr. EDWARDS: 6 “6 66 
660 A. Yes, sir; I have here a check on the Bank of Wash- 
ington. 
Mr. Perry: Same objection to the answer. 
Mr. EpWARDs: a“ «“ 6 


Mr. Gorpon: Solicitors for the defendants here offer and file in 
evidence a copy of said check, and it is agreed that a copy thereof 
may be here filed in lieu of the original (which is marked, for iden- 
tification, Exhibit A. H. No. 4), which will be produced at the hear- 
ing, if desired, and which is as follows: 

(See next page.) 


Q. Are you familiar with any of the signatures on this check 
which is marked “* Exhibit A. H. No. 4? 
A. I am with that of Thomas L. Hume. 
Q. Do you know that to be his signature? 


a A AL 
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Exuipit A. H. No. 4. 
Loss by Fire. 
Office of the Firemen’s Ins. Co. of Washington & Georgetown. 


No. 60. WasuineotTon, D. C., April 8th, 1880. 
Bank of Washington pay to the order of Thos. L. Hume, 
661 adm’s. A. H. Pickrell estate, fifteen hundred & twenty dollars. 
$1,520.00. A. A. WILSON, President. 


Attest: C. W. HOWARD, Secretary. 


Endorsed: Mary E. Pickrell, executrix. Thomas L. Hume, ex- 
ecutor. Thomas L. Hume. M.G. Emery, pres'’t. 


C. W. HOWARD. 


Subscribed and sworn to before me this 13th day of Dece., A. D. 
1883. : 
ALBERT HARPER, Examiner. 


JoHN S. SworMstTepT, being produced as a witness, of lawful age, 
for and on behalf of the complainant and being duly sworn, deposes 
and says: 


Direct examination by Mr. Gorpon: 


Q. Please state your name, occupation, and residence. 
A. John 8. Swormstedt; agent of the “Charter Oak Insurance 
Company ;” Washington, D. C. 
662 Q. Will you state whether the company you represent at any 
time issued a policy of insurance on the life of Adolpnus H. 
Pickrell? Ifso, please state for how much, in whose name it was 
issued, and if the loss on it was paid to anybody, and to whom. 
Mr. Perry, Mr. Epwarps: Solicitors for the complainants object to 
the question as incompetent and irrelevant. 


A. It did. The Charter Oak Life Insurance Company had two 
policies on the life of Adolphus H. Pickrell, and both were paid, 
the particulars and exact amount of which will be shown by a copy 
of the draft which 1 gave to Mr. Gordon. 


Mr. Perry: Answer objected to for the same reason. 
Mr. EpwARrDs. " . " ” 
Mr. Gorpon: Solicitors for the defendants here offer in evidence 

said copy of draft, and it is agreed that the said copy may be here 

filed in evidence (and marked Exhibit A. H. No.5),in lieu of 

663 and subject to the same legal objections which solicitors for 

the complainants might make to the filing of the original, 
which will be produced at the hearing of these causes if desired. 

J. S. SWORMSTEDT. 


ee 
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Subscribed and sworn to before me this 13th day of December, A. 
D. 1883. 
ALBERT HARPER, Examiner. 
Said copy is as follows: 
To the Charter Oak Life Insurance Company of —: 
No. 1382. HARTFORD, Conn., Sept. 5th, 1879. 
Pay to the order of Mary E. Pickrell & Annie G. Hume two thou- 
sand and sixteen ;yy dollars, being in full for all claims under pol- 
icy Nos. 53129 & 68205, terminated by the death of Adolphus H. 
Pickrell. 
This draft is payable only when accompanied by policies Nos. 
93129 & 68205, duly receipted by the payees above named. 
/ The Charter Oak Life Ins. Co. of Hartford, Conn. Paid ) 
( Sept. 10th, 1879. Charles E. Dustin, cashier. sf 


$2,016.48. (Signed) CHARLES E. WILLARD, Sec’y. 


A true copy. 
Attest: W. H. HART. 


6633 Endorsements on the other side: Mary E. Pickrell, Annie 

G. Hume, Thomas L. Hume, executor. Pay D. L. Holden, 
cashier, or order for collection for account of Nat'l Bank of (can’t 
read it). Chas. S. Bradley, c’l’s. Pay J. R. Redfield, Esq., cashier, 
or order collection acc’t Leather Manuf’rs’ Nat’l Bank. D. L. Hol- 
den, cashier. D. L. Holden, cashier. 


A true copy. 


Attest: W. H. HART. 


664 Tuurspay, November 22nd, 1883—2 o’clock p. m. 
Met pursuant to agreement. 
Present: J. Holdsworth Gordon, Esq., of solicitors for defendants; 
Messrs. Perry, Fendall, and Edwards, solicitors for the complain- 
ants: also the examiner and— 


Mary E. Pickre tt (recalled). 
Direct examination by Mr. Gorpon: 


Q. Testimony was given here the other day by Mr. Clement How- 
ard, who was secretary of the Firemen’s Insurance Company of 
Washington and Georgetown, that he had turned over the sum of 
$1,520, by check to Mrs. Hume, on account of the loss by fire of the 
warehouse on Water street, insured in thiscompany. State whether 
you received any of that money or the check. 

Mr. Perry: Objected to as incompetent, irrelevant, and imma- 
terial. 

Mr. Epwarps: Objected to as incompetent, irrelevant, and imma- 
terial. 

A. No, sir; I did not. 
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665 Mr. Perry: Same objection to the answer. 
Mr. EpwarRpDs: “ «“ «“ 


Q. Did you ever receive any part of the sum of $2,016.48 paid 
by the Charter Oak Life Insurance Company of Hartford, Conn., on 


account of the death of your late husband ? 


Mr. Perry: Same objection to the question. 


Mr. EpWARDs: “ a 
A. I did not. 

Mr. Perry: Same objection to the answer. 
Mr. EpWARDs: " ° " 


MARY E. PICKRELL. 


Subscribed and sworn to before me this 22nd day of Nov., A. D. 
1883. 


ALBERT HARPER, Examiner. 
666 ANNIE GRAHAM Hove (recalled). 
Direct examination by Mr. Gorpon: 


(Mr. Perry: Solicitors for the complainants object to the compe- 
tency of Mrs. Hume as a witness to testify in these proceedings. 
Mr. Epwarps: Same objection.) 


Q. Please state whether you have ever received from any one any 
portion of the sum of $2,016.48 paid by the Charter Oak Life Insuz- 
ance Company of Hartford, Conn., on account of the death of your 
late father. 


Mr. Perry: Objected to as incompetent, irrelevant, and imma- 
terial. 


Mr. Epwarps: Objected to as incompetent, irrelevant, and imma- 
terial. 


A. No, sir. 
Mr. Perry: Same objection to the answer. 
Mr.Epwarps: “ " 7 3s 


Q. Did you ever receive anything on account of the $1,520 paid 

by the Firemen’s Insurance Company of Washington and 

667 Georgetown on account of loss by fire of property of your 
father on Water street ? 


Mr. Perry: Same objection to the question. 


Mr.EpWARDs: “ " ’ 
A. No, sir. 

Mr. Perry: Same objection to the answer. 
Mr.EpWARDs: “ m ? ° 


ANNIE G. HUME. 


+ — et. * 
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Subscribed and sworn to before me this 22nd day of Nov., A. D. 


1885. 
ALBERT HARPER, Examiner. 


Mr. Gorpon: We here notify solicitors for complainants that tes- 
timony on behalf of the defendants is here closed. 


I further certify that the foregoing depositions (containing printed 
pages) were written down by me in short-hand from the statements 
when and where as as made by the deponents thereof and were 
afterward transcribed into print under my supervision and there- 
upon read and subscribed by the respective deponents in my pres- 

ence. 
668 I further certify that my fees for taking, certifying and re- 
turning said depositions have been paid to me by the de- 
fendants. 
I further certify that I am not of counsel nor in anywise inter- 


ested in these causes. 
ALBERT HARPER, 


Examiner in Chancery. 


669 <A. HI. Pickrell’s Will, Stipulation as to. Filed Aug. 21, 1885. 


It is hereby stipulated and agreed that the (foregoing) copy of the 
will of Adolphus Pickrell may be interpolated into the record of the 
suits Nos. 7906, 8011, 8012, and 8013, equity, supreme court of the 
District of Columbia, and read and considered as evidence therein 
in behalf of the defendants. 

(Signed) REGINALD FENDALL, 
Of Counsel for Hume’s Adm’ors. 
EDWARDS & BARNARD, 
Solicitors for Central Nat'l B’k. 


670 I, Adolphus H. Pickrell, of Georgetown, in the District of 

Columbia, having, under the blessing of a kind Providence, 
lived more than fifty years in the enjoyment of physical health and 
unimpaired mental faculties,do now make, publish, and declare this 
instrument of writing to be my last will and testament, hereby re- 
voking all former wills by me made. 

I hereby constitute and appoint my beloved wife, Mary E. Pick- 
reli,and my highly esteemed son-in-law, Thomas L. Hume, executors 
of this my said will, and having unlimited confidence in their in- 
tegrity and capacity to discharge the trusts hereby reposed in them 
it is my desire that they shall be required to that end simply to give 
their individual bond without any additional security. 

After payment of my just debts and charges I dispose of my estate 
as follows: 

I herehy give and devise the whole of said estate, real, personal, 
and mixed, of whatsoever description and wheresoever situated, 
whether in possession, reversion, or remainder, to my said wife, 
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Mary E. Pickrell, for and during the term of her natural life, 
671 incase she shall so long continue my widow; but in the 

event of her marrying again at any time after my decease 
then and in such case I revoke the aforesaid devise to her and direct 
that the same shall thereafter cease and determine, and in lieu 
thereof it is my desire that she shall take such portion of my estate 
only as she would have been entitled to underthe law in case of my 
intestacy, and that the residue of said estate shall vest in interest and 
possession immediately in my beloved daughter, Annie G. Hume, 
wife of said Thomas L. Hume, her heirs, executors, administrators, 
and assigns. 

After my said wife’s death I give and devise the remainder of my 
estate to my aforesaid daughter, Annie G. Hume, her heirs, execu- 
tors, administrators, and assigns. 

Trusting, as I do, implicitly in the prudence and judgment of my 
executors, I hereby authorise and empower them to incumber, sell, 
and convey, lease, or otherwise dispose of any of ny aforesaid prop- 

erty and reinvest the proceeds of such disposition in their dis- 
672 cretion, subject always, however, to the provisions and limi- 
tations of this my will. 

In testimony whereof I have hereunto set my hand and seal this 
23d day of August, in the year of our Lord eighteen hundred and 
seventy-two (1872). 

A. H. PICKRELL. [seat.] 


Signed, sealed, published, and declared by Adolphus H. Pickrell, 
the testator, as and for his last will and testament in our presence, 
who have, at his request, in his presence-and in the presence of each 
other, hereunto subscribed our names as attesting witnesses. 

MAYHEW PLATER. 
GEO. B. BARNARD. 
HUGH CAPERTON. 


673 District oF CoLumsra, 7d wit: 


Supreme Court of the District of Columbia, Holding a Special Term 
for Orphans’ Court Business. 


May 14ru, 1879. 

This day appeared Mayhew Plater and George B. Barnard, two 
of the subscribing witnesses to the foregcing last will and testament 
of Adolphus H. Pickrell, late of the District of Columbia, deceased, 
and severally made oath on the Holy Evangels of Almighty God 
that they did see the testator therein named sign this will; that he 
published, pronounced, and declared the same to be his last will and 
testament; that at the time of so doing he was, to the best of their 
apprehension, of sound and disposing mind and capable of execut- 
ing a valid deed or contract, and that their names as witnesses to the 
aforesaid will were signed in the presence and at the request of 
testator and in the presence of each other and of Hugh Caperton, 
the other witness, who also subscribed his name in their presence ; 
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and, further, that it is well known to them that said Caperton has 
departed this life. 
Test: A. WEBSTER, 
Register of Wills. 


674 District or CoLuMBIA, Jo wit: 


I, Hiram J. Ramsdell, register of wills for the District of Columbia, 
do hereby certify that the foregoing is a true copy of the original 
will of Adolphus H. Pickrell, deceased, and the probate thereto, 
filed and recorded in the office of the register of wills for the Dis- 
trict of Columbia aforesaid, and also that the said will, after having 
been proven by the witnesses whose names appear in the foregoing 
probate, was, by order of the supreme court of the District of Co- 
lumbia, holding a special term for orphans’ court business, duly ad- 
mitted to probate and record on the 14th day of May, A. D. one 
thousand eight hundred and seventy-nine. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of the said supreme court, special term for orphans’ court busi- 
ness, this twentieth day of August, anno Domini 1885. 

[Seal Supreme Court of the District of Columbia, Probate Jurisdiction. ] 
H. J. RAMSDELL, 
Register of Wills for the District of Columbia. 
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an. 675 Stipulation of Counsel as to Will of A. H. Pickrell. Filed Aug. 
4 21, 1885. 

It is hereby stipulated and agreed that the foregoing copy of the 
will of Adolphus H. Pickrell may be interpolated into the record of 
the suits Nos. 7906, 8011, 8012, and 8013, equity, supreme court of 
the District of Columbia, and read and considered as evidence therein 
in behalf of the defendants. 

a (Signed) EDWARDS & BARNARD, 
For the Complainant, The Central National 


Bank of Washington City. 


676 Depositions — Behalf Complainant- in Rebuttal Filed Jan’y 31, 
1884. 


In the Supreme Court of the District of Columbia. 


vs. (Consolidated). 


CENTRAL NATIONAL Bank et al. Equity Nos. 7906, 8011, 8012, 8013 
Hume et al. 


Be it remembered that at an examination of witnesses begun and 
held on the 16th day of January, A. D. 1884, at the law office of 
Reginald Fendall, Esq., in Washington city, D. C., personally ap- 
peared before me, Albert Harper, an examiner in chancery of said 
court, the within-named William Morgan and Charles A. James, 
who, being produced as a witness-, of lawful age, for and on behalf of 
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the complainant-(in rebuttal) and being first duly sworn and cau- 
tioned to tell the truth, the whole truth, and nothing but the truth 
touching the matter at issue in the avove-entitled causes (consoli- 
dated), did depose and say as follows: 


677 WEDNESDAY, January 16th, 1884—1 o’clock p. m. 


Met pursuant to foregoing notice. 
Present: Messrs, Perry, Fendall, and Edwards, solicitors for cor- 
plainants; J. Holdsworth Gordon, Esq., of solicitors for defendants ; 
also the examiner and— 


WILLIAM MorGav, who, being produced as a witness, of lawful age, 
for and on behalf of the complainants in rebuttal and being first 
duly sworn, deposes and says: 


Direct examination by Mr. Epwarps: 


Q. Please state your name, age, occupation, and residence. 

A. William Morgan; 70 years of age; assistant assessor of the 
District of Columbia, Washington, D. C. 

, Q. How long have you been assistant assessor of the District of 
Columbia ? 

A. For some years. 

Q. Have you been such since 1880? 

A. Yes, sir. 

Q. And you have been employed in the office of the Dis- 
678 trict of Columbia as tax clerk for how long? 

A. Since 1861. 

Q. As assistant assessor you have under your charge the tax books 
of the District of Columbia showing the assessments of real estate 
and the parties in whose naine it is assessed ? 

A. Yes, sir. 

Q. I wish you to state whether you have made an examination of 
the assessment books of the District of Columbia for the year 1881 
for the purpose of ascertaining the amount of real estate taxed on 
said books in the name of Adolphus Pickrell; if so, state the amount. 

A. I did, and find property assessed in his name in the year 1881 
to the amount of $38,039. 

Q. As I understand you, the tax books of the District of Columbia 
sliow real estate taxed in the name of Adolphus H. Pickrell for the 

year 1881 amounting to $38,039. Is that correct? 
679 A. Yes, sir. 

Q. Have you made a similar statement in respect to prop- 
erty standing in the name of Henry S. Davis on said book- for the 
year 1854; if so, please state the result. 

A. I have, and find it assessed to the amount of $67,651. 

Q. Have you made a similar examination in respect to property 
standing in the name of Frank Hume on the tax books of the Dis- 
trict of Columbia for the year 1881; if so, state the result. 

A. I have, and it is assessed to the value of $14,528. 
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Mr. Gorpon : Solicitor- for the defendants object to this deposition 

as irrelevant, incompetant, and immaterial and waive cross-exami- 

{ nation of the witness. 
‘ WILLIAM MORGAN. 

, Ass’t Assessor. 


‘ Subscribed and sworn to before me this 30th day of January, A. 
D. 1884. 
ALBERT HARPER, Examiner. 


<b 
| 680 CHARLEs A. JAmes, being produced as a witness, of lawful 
| age, for and on behalf of the complainants, in rebuttal, and 
being first duly sworn, deposes and says: 
Direct examination by Mr. Perry: 
| Q. You are the cashier of the Bank of Washington, in this city ? 


A. Lam. 
Q. And you have lived in Washington city for a long time? 
A. Yes, sir. 
| Q. You are well acquainted with the financial reputation of busi- 
hess men in this city ? 

A. Toa certain extent I am. 

Q. Do you know Mr. Henry 8. Davis? 

A. I do. 

Q. Do you know Mr. Frank Hume? 

A. I do. 

Q. Do you consider Mr. Henry S. Davis good for the sum of 
twenty-five thousand dollars? 

A. Yes, sir. 

@. How about Mr. Frank Hume? 
681 A. Mr. Hume’s credit is rated as high and his business 
strength largely in excess of $25,000. Upon that basis I con- 

sider him responsible for the amount named. 


Mr. Gorpon : Solicitors for defendants object to this deposition as 
irrelevant, incompetent, and immaterial and waive cross-examina- 
tion of this witness. 

C. A. JAMES. 


Subscribed and sworn to before me this 28th day of January, A 
D. 1884. 
ALBERT HARPER, Examiner. 


682 Mr. Epwarps: Solicitors for complainants here file in evi- 
dence certified copies of the bond of Thomas L. Hume and 
Mary E. Pickrell, as executors of Adolphus H. Pickrell, and of the 
first and final account of said executors, which are marked “ Exhibits 
A. H. Nos. 6 and 7.” 
Mr. Gorpon: To which solicitors for defendants object as irrele- 
rant, incompetent, and immaterial. 
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Thereupon solicitors for complainants announce the testimony in 


rebuttal here closed. 
ALBERT HARPER, Examiner. 


I further certify that the foregoing depositions (containing four 
printed pages) were taken down by me as an examiner in chancery 
in short-hand from the statements when and as uttered by the de- 
ponents thereof, and were afterwards reduced to print by me 
and thereupon read over and subscribed by the respective depo- 

nents. 
683 I further certify that my fee for taking such depositions has 
been paid to me by the complainants. 

I further certify that Iam not of counsel nor in anywise inter- 
ested in said causes. 


ALBERT HARPER, Examiner. 
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District or CoLumBIA, To wit: 


OFFICE OF THE REGISTER OF WILLS, February 4th, 1881. 
? ’ 


This day appeared Thomas L. Hume, one of the executors as 
aforesaid, and made oath on the Holy Evangels of Almighty God 
that. the foregoing account as stated is just and true; that they 
have bona fide paid or secured to be paid the several sums for which 
they claim credit and allowance. 

Test: A. WEBSTER, 
Register of Wills, D. C. 


DISTRICT OF CoLuMBIA, To wit: 


Supreme Court of the District of Columbia. 


OFFICE OF THE REGISTER OF WILLS. 


I hereby certify that the aforegoing is a true copy from the origi- 
nal first and final account of Marv E. Pickrell and Thomas L. Hume, 
executrix and executor of Adolphus H. Pickrell, deceased, filed in the 
office of the register of wills for the District of Columbia. 

Witness my hand and the seal of the supreme court of the Dis- 
trict of Columbia, special term for orphans’ court business, this 12th 
day ef January, A. D. 1884. 


[Seal S. C. D. C..] 
H. J. RAMSDELL, 


Register of Wills, D. C. 


687 Exuipit A. H. No.7. Albert Harper, Examiner. 


District oF CoLuMBIA, ; 
| 7 2s To wit: 
County of Washington, 


In the Supreme Court of the District of Columbia, Holding a Special 
Terin for Orphans’ Court Business. 


Know all men by these presents that we, Mary E. Pickrell, Thomas 
L. Hume, Frank Hume, and Henry S. Davis, of the District of Co- 
lumbia aforesaid, are held and firmly bound unto the United States 
of America in the full sum of twenty thousand dollars, current 
money of said States, to be paid to the said United States, their cer- 
tain attorney or assigns; to which payment, well and truly to be 
made, we bind ourselves and each of us, our and each of our heirs, 
executors, aud administrators, in and for the whole, jointly and sev- 
erally, firmly by these presents. 

Sealed with our seals and dated this 14th day of May, in the year 
of our Lord one thousand eight hundred and seventy-nine. 

Whereas the above-bounden Mary E. Pickrell and Thomas L. 
Hume are about taking out from the supreme court of the District 
of Columbia letters testamentary on the personal estate of Adolphus 
H. Pickrell, late of the District.of Columbia, deceased: 

The condition of the above obligation is such that if the above- 
bounden Mary E. Pickrell and Thomas L. Hume shall well and 
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truly perform the office of executrix and executor of Adolphus H. 
Pickrell, late of the District of Columbia, deceased, according to law 
and shall in all respects discharge the duties of them required by 
law as executrix & executor aforesaid without any injury or damage 
to any person interested in the faithful performance of the said office, 
then the above obligation shall be void; it is otherwise to be in full 


force and virtue in law. 
MARY E. PICKRELL. [sgat. 
THOMAS L. HUME. SEAL. 
FRANK HUME. SEAL. 
HENRY 8S. DAVIS. SEAL. 


Signed, sealed, and delivered in the presence of— 
A. WEBSTER. 


Approved : 
MacARTHUR, Justice. 


District oF CoLUMBIA, To wit: 
Washington County, 


We, Mary E. Pickrell and Thomas L. Hume, do swear that we 
will well and truly administer the goods, chattels, personal estate, 
and credits of Adolphus H. Pickrell, late of the District of Columbia, 
deceased, to the best of our knowledge, according to law, and will 
give a just account of our administration when thereto we shall be 


lawfully called, so help us God. 
MARY E. PICKREUL. 
THOMAS L. HUME. 


Sworn and subscribed before me this 14th day of May, A. D. 1879. 
Test: A. WEBSTER, 
Register of Wills. 


District or CotumstA, 70d wit: 


Supreme Court of the District of Columbia. 


OFFICE OF THE REGISTER OF WILLS. 


I hereby certify that the aforegoing is a true copy from the orig- 
inal bond of Mary E. Pickrell & Thomas L. Hume, executrix and 
executor of Adolphus H. Pickrell, late of the District of Columbia, 
deceased, filed and recorded in the office of the register of wills for 
the District of Columbia. 

Witness my hand and theseal of the supreme court of the District 
of Columbia, special term for orphans’ court business, this 3rd day 
of December, A. D. 1883. 

[Seal 8. C. D. C.] 
H. J. RAMSDELL, 
Register of Wills, D. C. 


, —— mnie iil. 
* 
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688 Hearing in General Term, 1st Instunce. Filed Mar. 6, 1884. 
R. J. Meigs, Clerk. 


Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK 
v. Eq. No. 7906. 
Hume et al. 
and 


Hume’s ADM’RS ) 
v. Eq., 8011, 8012, & 8013. 
Hume et al. ( 


It is, this 6th day of March, 1884, ordered that the above causes 
be heard in the general term in the first instance. 


By the court: 
: MacARTHUR, Justice. 


689 Motion to Dissolve Order Consolidating Causes. Filed Dec. 9, 
1884. R&R. J. Meigs, Clerk. 


Supreme Court District of Columbia. 


Eq., 7906. 


v8. 


Tae CENTRAL NATIONAL BANK 
Annie G. Hume é al. 


R. Ross Perry et al., Adm’rs, 


v8. Eq., 8011. 
THe Conn. Mut. Lire Ins. Co. et al. 


R. Ross Perry et al., Adm’rs, 
v8. Kq., 8012. 
Lire Ins. Co. or VA. et al. 


R. Ross Perry et al., Adm’rs, 


v8. ea, 8013. 
Tue Hartrrorp Lire — Annuity Ins. Co. etal. 


Consolidated by order January 2nd, 1883. 


And now comes the defendants, Annie G. Hume, The Maryland 
Life Ins. Company, The Conn. Mut. Life Ins. Company, The Life 
Ins. Co. of Virginia, and moves the court to dissolve and set 
690 aside the order of the court at special term in these causes 
consolidating the same because said order operates unjustly 
against the defendants and the same is not in accordance with the 
rules of this court or of thestatute in such cases made and provided, 
it not appearing that it was reasonable so to do. 
ENOCH TOTTEN, 
GORDON & GORDON, 
Solicitors for Defendants, Humes. 
Sec. 921, R. S. 


G. HUME VS. C. N. B. OF W. CITY ET AL. 
if 691 Final Decree, General Term. Filed Jan.5,1885. R&R. J. Meigs, 
fi CU lerk. 
t In the Supreme Court of the District of Columbia, in General Term, 
t' January 5, 1885. 


THe CentRAL NATIONAL BANK OF WASHINGTON | 
CITY 
vs. > Equity No. 7906. 
Annie G. Hume and Tae MARYLAND LIFE IN- 
SURANCE COMPANY OF BALTIMORE. 


istrators of Thomas L. Hume et al. 

. v8. Equity No. 8011. 

THe Connecticut Mutuat Lire INSURANCE 
ComPANY et al. 


R. Ross Perry and Rea@inatp FENDALL, 
Adm’rs, &c., 
v8. 
Tue Lire INsuRANCE COMPANY OF VIRGINIA ef al. 


d 
R. Ross Perry and Recinatp FENDALL, ais 
|e No. 8012. 


R. Ross Perry and ReGinatp FENDALL, Admin- 
istrators, &c., 
v8. Equity No. 8013. 
THE Hartrrorp Lire AND ANNUITY INSURANCE 
ComPANY et al. 


692 The above causes, consolidated, having been ordered by the 

special term tothe general term for hearing in the first instance, 
came on to be heard at this term and were argued by counsel and con- 
sidered by the court; and thereupon it is, this 5th day of January, 
1885, ordered, adjudged, and decreed that the defendant, Annie G. 
Hume, is entitled to receive all the money paid or payable on account 
of the policies of insurance or certificates issued by the said annuity 
company, whether the same has been paid into the registry of the 
court or not, less the amount of money paid for premiums by Thomas 
L. Hume, deceased, subsequent to the month of February, 1874, with 
interest thereon from the date of such payments, respectively, up to 
the 4th day of January, 1883, which premiums and interest amount e 
to the sum of $2,696.10, as follows, to wit: 


Maryland Life Insurance Co. of Baltimore. 


17th Foorwary, 1681, Cnt... .2 5 6c nn oe snetin suauiee $242 26 
Int. from Feb’y 17, 81, to Jan’y 4, ’83, 1 year 10 months 17 
GHD cimcuit dthit ntihowiss badd dliasiad emai 27 33 


$269 59 
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Conn. 


I: I Seen bn abeinne ee $245 30 

Int. from June 13, 81, to Jan’y 4, 83,1 yr. 6 months 20 
nsciiihnds aititniedh diaeiacanlbedd maitid shinee nich thintedntel mebinmiome 22 90 
$268 20 


Hartford Life and Annuity Company, Hartford, Conn. 


March 28, 1880. 5 policies, @ $10.00 each.-----.----.---- $50 00 

Int. from M’ch 28, ’80, to Jan’y 4, 1883, 2 years 9 months 6 
SII SSR EET, ERAS 1 a ES RS DO Pe a a gee 8 30 
Dues 25c. per month, 5 policies 33 months... -..--.----~- 41 25 
$99 55 


Life Insurance Company of Virginia. 


An’l prem. 
Premium, $230.80 less 15 % div. of $34.62.-..-.-..---- $196 18 
Sl On SE ea eacinnkie ni onveas nana 196 18 
Int. fron Ap’! 23, ’74, to Jan’y 4,’83, 8 y.8 mo. 11 da.__-- 102 36 
SO a chee em eaonsaes 196 18 
Int. from Ap’l 23, ’75, to Jan’y 4,’ 83, 7 y.8 mo. 11 da.---- 90 59 
I EE abel oath kin Nine San edamec.es 196 18 
Int. from Ap’! 23, ’76, to Jan’y 4, ’83, 6 yr. 8 mo. 11 da._- 78 82 
i, Siac knit ahnncd hun maankbeon's 196 18 
Int. from Ap’l 23, ’77, to Jan’y 4, ’83, 5 yr. 8 mo. 11 da._- 67 05 
I NE AN iii be nei iendtinnons aman 196 18 

694 Int. from Ap’l 23, ’78, to Jan’y 4, ’83, 4 yr. 8 mo. 

OE EEE OSES ENE OS Oa oe 55 28 
IE a lis into w Senlinh sm inhtn en dhinh ‘wens lesen oeeaoi 196 18 
Int. from Ap’'l 23, ’79, to Jan’y 4, ’83, 3 yr. 8 mo. 11 da.-- 43 51 
IE IE IN os hewn paemeee 196 18 
Int. from Ap’l 23, ’80, to Jan’y 4, ’83, 2 yr. 8 mo. 11 da._- 31 74 
NI SR RR ia cs mn aommce m 196 18 
Int from Ap’! 23, ’81, to Jan’y 4, ’83, 1 yr. 8 mo. 11 da.-- 19 97 


$2,058 76 
Total premiums and interest._._........ ...--- $2,696 10 


It is further ordered, adjudged, and decreed that the clerk of this 
court, out of the moneys in his hands credited to these causes, pay 
over to R. Ross Perry and Reginald Fendall, administrators of the 
estate of Thomas L. Hume, deceased, the said sum of $2,696.10 
less the amount of costs taxable against them, as hereinafter stated. 

It is further ordered, adjudged, and decreed that the clerk of the 
court pay the residue of the funds aforesaid in his hands to the 
said Annie G. Hume, or to her counsel for herself, or for herself and 


693 Connecticut Mutual Life Insurance Company of Hartford, 
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y as guardian, as the case may be, less the costs properly chargeable 
. against her, as hereinafter ordered and directed. 

f . 695 It is further ordered, adjudged, and decreed that the decree 
Be.  - pro confesso against the defendant, The Hartford Life and An- 
[ nuity Insurance Company of Hartford, Connecticut, be, and the 


same is, made absolute; and, further, that said company pay over to 
the said Annie G. Hume or her counsel the sum of five thousand® 


' dollars ($5,000.00), the amount due on the certificate issued by said 
company, payable on the death of the said Thomas L. Hume to the 
“oe said Annie G. Hume, and her receipt shall be a full and final dis- 


charge of said company, and that execution therefor issue as at law. 

It is further ordered, adjudged, and decreed that the orders of the 
special term herein be, and the same are hereby, modified so as to 
conform to this decree. 

It is further ordered, adjudged, and decreed that the parties hereto 

pay their own costs, respectively, except the insurance com- 
696 panies, and that the said Annie G. Hume pay all the costs 
properly taxable against the defendants. 

And from this decree the Central National Bank of Washington 
city, Benjamin U. Keyser, receiver of the German-American 
National Bank; The Farmers’ and Mechanics’ National Bank of 
Georgetown, D. C., George W. Cochran, and R. Ross Perry and 
Reginald Fendall, administrators of Thomas L. Hume, parties to 
these causes, pray and appeal to the Supreme Court of the United 
States, which is allowed, the penalty of the appeal bond or bonds 
being fixed at one thousand dollars ($1,000) each, to be approved by 
a justice of this court and to operate as a supersedeas. 


By the court: 
D. K. CARTTER, Ch’f Just. 


2». 
F zs Pat 
as a nnn ee ee, ee ed 


697 Notice of F.& M. N. B. for Approval of Bond. Filed Jan. 6, 
1885. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. In Equity 


THe CentTrAL Nat. Bank, &c., Nos. 7906, 8011, 8012, 


v8. 8013, Consolidated. 


ANNIE G. Hume eé al. 


And now comes the complainant, The Farmers’ & Mechanics’ Na- 
tional Bank of Georgetown, D. C., by its solicitor, C. M. Matthews, 
and makes application for the approval of the bond hereto annexed 
& herewith ordered, said bond when approved to act as a super- 
sedeas of the decree rendered January 5th, 1885, in the above causes, 
or the appeal allowed froin said decree by the above court in general 
term, at its October term, 1884, to the Supreme Court of the United 


States. 
C. M. MATTHEWS, 
Sol’r for The Farmers’ & Mechanics’ Nat. Bank of G. T., D. C. 
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698 Farmers’ & Mechanics’ National Bank’s Notice of Bond’s Ap- 
proval. .Filed Jan. 9, 1885. R. J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. In Equity. 


THe Central NATIONAL BANK OF WASHINGTON ) 
City, The Farmers’ & Mechanics’ National | Nos. 7906, 8011, 
Bank of Georgetown, et al. | 8012, 8013, Con- 
vs. solidated. | 
ANNIE G. Hume et al. J _ 


To Gordon & Gordon & Enoch Totten, solicitors for defendant-: 


Please take notice that at 10} o'clock a. m., on Friday, January 
9th, 1885, I shall call up before one of the justices then holding the 
general term the application for approval of the bond to operate as 
a supersedeas, as prescribed in the decree passed on the Sth day of 
January, 1885, in the above cause; said bond is in the penalty of 
$1,000, and the proposed sureties thereon are Mayhew Plater and 
Robert E. Frey, each resident in Georgetown, in said District. 


Jan. 6, 1885. 
C. M. MATTHEWS, 
Solicitor for the Farmers’ & Mechanics’ National Bank of 
Georgetown, D. C. 


Mayhew Plater, No. 3337 N. street; Robert E. Frey, No. 1530 30th 
street. 


699 Personally appeared Charles M. Matthews this 9th Jan- 
uary, 1885, and made oath that on the 6th January, 1885, he 

did serve upon Messrs. Gordon & Gordon, for themselves & Enoch 

: Totten, solicitor for defendant, a notice of which the foreguing and 

F annexed is a true copy. 

4 CHARLES M. MATTHEWS. 


Sworn to & subscribed before me this 9th day of January, 1885. 
R. J. MEIGS, Clerk, 
By L. P. WILLIAMS, 
Ass’t Clerk. 


700 Bond of Farmers’ & Mechanics’ Bank. Filed Jan’y 9, 1885. 


In the Supreme Court of the District of Columbia, the 6th day of 
January, 1885. In Equity. 


Tue CentRAL NaTIonAL BANK oF WASHINGTON 
City, The Farmers’ & Mechanics’ Bank of George- | Nos. 7906, 8011, 
town, D.C., etal. _ 8012, 80138, 
v8. Consolidated. 
ANNIE G. Hume et al. 


In error. 


Know all men by these presents that we, The Farmers’ & Me- 
chanics’ National Bank of Georgetown, D. C., Mayhew Plater, and 


proved as a supersed-as of the decree passed by said general term 
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Robert E. Fray, of said Georgetown, D.C.,are bound unto the above- 
named Annie G. Hume, Adolphus P. Hume, Charles Hume, Thomas 
L. Hume, Graham Hume, Rawlings Hume, and Mary E. Hume in 
the sum of one thousand dollars, to be paid to said parties herein 
named as obligees and each of them, and their, her, or his executors 
or administrators; to which payment, well and truly to be made, 
said bank binds itself and its successors, and said other obligor- bind 
ourselves and each of us, jointly and severally, and our and each of 
our heirs, executors, and administrators, firmly by these presents. 

Sealed with our seals and dated this 6th day of January, 1885. 

Whereas the above-named The Farmers’ and Mechanics’ National 
Bank of Georgetown, D. C., has prosecuted an appeal to the Su- 
preme Court of the United States to reverse the decree rendered in 
the above suit by the said supreme court of the District of Colum- 
bia: 

Now, therefore, the condition of this obligation is that if the above- 
named The Farmers’ & Mechanics’ National Bank of Georgetown, 
D. C, shall prosecute its said appeal to effect and answer all dam- 
ages and costs if it shall fail to make good his plea, then this obliga- 
tion shall be void; otherwise the same shall be and remain in full 
force and virtue. 

THE FARMERS’ & MECHANICS’ NATIONAL 
BANK OF GEORGETOWN, D. C., 
By HENRY M. SWEENY, President. 
MAYHEW PLATER. ‘me 
ROBERT E. FREY. SEAL. 


Sealed and delivered in presence of— 
CHAS. W. EDMONSTON. 
LEVINS FREY. 


Approved January 9th, 1885. 
D. K. CARTTER, 
Ch’'f Just. 


701 Notice of Approval G. W. Cochran’s Bond. Filed Jan’y 15, 1885. 


In the Supreme Court of the District of Columbia. 


Equity Nos. 7906, 


= 8011, 8012 & 8013. 


Tue Centra Nari BK & a 
ANNIE G. Hume et al. 
To Messrs. E. Totten & Gordon & Gordon, solicitors for defendants : 


You are hereby notified that on Thursday, the 15th day of Janu- 
uary, 1885, at 10 o’clock a. m., or at the opening of the court in 


general term, or as soon thereafter as counsel can be heard, the com- 
plainant, George W. Cochran, will present the bond hereto annexed 


to one of the justices of said court for approval, and to act when ap- 


a 


972 Cc. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


EDWARDS & BARNARD, 
For Compl't, Geo. W. Cochran. 


Service and copy acknowledged this 12th day of January, 1885. 
SNOCH 'TOTTEN, 
GORDON & GORDON, 
For Def’ts Humes. 


Served on me. | A 


702 Bond of George W. Cochran. Filed Jan’y 15, 1885. 


In the Supreme Court of the District of Columbia, the 10th 
day of January, 1885. In Equity. 


v8. StS (Cin neni a: 
Aue G. Hour 4 ai. 8013 (Consolidated). 


THE CENTRAL NATIONAL BANK et ee 7906, 8011, 8012, & 

Know all men by these presents that we, George W. Cochran 
and Frank H. Burns, of the District of Columbia, are bound unto 
the above-named Annie G. Hume, of the said District, in the sum of 
one thousand dollars ($1,000), to be paid to the said Annie G. Hume, 
her executors or administrators; to which payment, well and truly 
to be made, we bind ourselves and each of us, jointly and severally, 
and our and each of our heirs, executors, and administrators, firmly 
by these presents. 

Sealed with our seals and dated this tenth day of January, 1885. 

Whereas the above-named George W. Cochran has prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
cree rendered in the above suit by the said supreme court of the 
District of Columbia: 

Now, therefore, the condition of this obligation is that if the 
above-named George W. Cochran shall prosecute his said appeal to 
effect and answer all damages and costs if he shall fail to make good 
his plea, then this obligation shall be void ; otherwise the same shall 
be and remain in full force and virtue. 

GEORGE W. COCHRAN. [seat. 
FRANK H. BURNS. om, 


Sealed and delivered in the presence of— 
BENJAMIN D. CRAMER. 


Approved by the court. 
D. K. CARTTER, 
Chief Justice. 


hredenrtindimsneclintaioesemeadioeeeet eee te a 


2 OY ae oS SIR lS Rh RS AN CURR WEE EO ORD NU NI Me NE TET Ns AON A NRT NN 


in these causes on Jan’y 5, 1885, on the appeal heretofore taken from 
said decree and allowed to the Supreme Court of the United States. 


, 


et 


ee ea ns ec. lili 
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703 Motion for Approval of Adm’rs’ Bond. Filed Feb’y 24, 1885. 


In the Supreme Court of the District of Columbia. 


CenTRAL Nat's Bank & al. Equity Nos. 7906, 8011, 8012, & 


vs. wamiak tone . 
ANNIE G. Hume et al. 8013, Consolidated. 


To Messrs. E. Totten & Gordon & Gordon, solicitors for def’ts Hume: 
You are hereby notified that on Monday, the 23d day of February, 

1885, at 10 o’clock a. m., or as soon thereafter as counsel can be 
heard, we will submit to the court in general term our bond in the 
penalty of $1,000, with George W. Cochran (whose place of business 
is No. 1115 Pennsylvania avenue northwest, in Washington city, D. 
C.) as surety, & to operate -as a supersedeas of the decree of said’ 
general term passed in this cause Jan’y 5th, 1885. 

R. ROSS PERRY, 

REGINALD FENDALL, 

Administrators of Thos. L. Hume. 


Service and copy acknowledged this 18th day of February, 1885. 
GORDON & GORDON, 
TOTTEN, 
Sol’s for Defendants Hume. 


704 Filed Feb’y 25, 1885. 


In the Supreme Court of the District of Columbia, the 29th day of 
January, 1885. 


r ‘ _— T , ‘a a 
[He CENTRAL NATIONAL BANK ef al. Nos. 7906, 8011, 8012, and 


vs. 
Annie G. Hume ef al. 8013, Consolidated. 


In error. 


Know all men by these presents that we, R. Ross Perry & Reg- 
inald Fendall, administrators of Thomas L. Hume, deceased, as 
principals, and George W. Cochran, as surety, are bound unto the 
above-named Annie G. Hume, of said District,in the sum of one 
thousand dollars, to be paid to the said Annie G. Hume, her execa- 
tors or administrators ; to which payment, well and truly to be made, 
we bind ourselves and each of us, jointly and severally, and our and 
each of our heirs, executors, and administrators, firmly by these 
presents. 

Sealed with our seals and dated this 29th day of January, A. D. 
1885. 

Whereas the above-named R. Ross Perry and Reginald Fendall, 
administrators of Thomas L. Hume, deceased, have prosecuted an 
appeal to the Supreme Court of the United States to reverse the de- 
39—285 


974 Cc. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


cree rendered in the above suit by the said supreme court of the 
District of Columbia : 

Now, therefore, the condition of this obligation is that if the 
above-named R. Ross Perry and Reginald Fendall, administrators 
of Thomas L. Hume, deceased, shall prosecute his said appeal to 
effect and answer all damages and costs if they shall fail to make 
good their plea, then this obligation shall be void ; otherwise the 
same shall be and remain in full force and virtue. 

| R. ROSS PERRY, SEAL. 
REGINALD FENDALL, =e 
Administrators of T. L. Hume. 


GEO. W. COCHRAN. [SEAL. ] 
Sealed and delivered in presence of— 
JAS. S. EDWARDS. 
Approved Feb. 24th, 1885. 
; D. K. CARTTER, Ch’f Just. 


705 Appeal to Supreme Court of the U.S. Filed Mar. 3, 1885. RR: 
J. Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK OF WASHINGTON CITY 
v8. Equity # 7906. 
ANNIE G. Hume et al. 
Perry and FENDALL, Administrators, 


vs. b Equity # 8011. 
ANNIE G. Hume et al. 


Perry and Fenxpa.y, Administrators, ) 
v8. » Equity # 8012. 
Annig G. Hume et al. j 
and 


Perry and FENDALL, Administrators, 
v8. Equity # 8013. 
ANNIE G. Hume et al. 


Consolidated. 


And now comes the said defendant, Annie G. Hume, and appeals 

to the Supreme Court of the United States from the decree 
706 = of the general term of the supreme court of the District of 
Columbia in the above causes, the said causes having been 


consolidated. 
GORDON & GORDON anp 
ENOCH TOTTEN, 
For Appellant, Annie G. Hume. 
Allowed this 2nd day of March, 1885. 
D. K. CARTTER, 
Ch’f Just. 


a 


ee 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 


Citation. Filed Mar. 3, 1885. 


District or Cotumsta, 7d wit: 


To the Farmers’ & Mechanics’ National Bank, Georgetown, D. C., 
and Geo. W. Cochran, the Central National Bank of Washington 
city, and R. Ross Perry and Reginald Fendall, administrators: 
You are hereby cited and admonished to be and appear at a 

Supreme Court of the United States to be holden at Washington on 

the second Monday of October next, pursuant to an appeal filed in 

the clerk’s office of the supreme court of the District of Co- 

707 lumbia, wherein Annie G. Hume is appellant and you are ap- 

pellees, to show cause, if any there be, why the decree in the 

said appeal mentioned should not be corrected, so that speedy jus- 
tice be done the parties in that behalf. 

Witness D. K.Cartter, chief justice of the said supreme court of the 

District of Columbia. 


Due service of the foregoing citation admitted and acknowledged 


this 7th day of March, 1885. 
C. M. MATTHEWS, 
For the F. & M. Nat. Bk, G. T., D. C. 
REGINALD FENDALL, 
Adm’r of T. L. Hume, Dee'd. 
R. ROSS PERRY, 
Adm’r of T. L. Hume, Dee'd. 
EDWARDS & BARNARD, 
For the Central National Bank of Washington City 
& Geo. W. Cochran. 


708 Bond of Appeal, Annie G. Hume. Filed Mar, 10,1885. R. J. 
Meigs, Clerk. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK OF WASHINGTON City 
vs. Equity No. 7906. 
ANNIE G. Hume et al. 
R. Ross Perry and ReGinaLp FenDALL, Admin- 
istrators of Thomas L. Hume, et al. , 
P a : Equity No. 8011. 
Tue Connecticut Mutvat Lire Ins. Co. e al. 


PERRY AND FENDALL, Admin’rs, &c., 
vs. Equity No. 8012. 
Lire Ins. Co. or Virainta et al. 


Perry and Fenpaty, Administrators, &c., 
US. Equity No. 8013. 
THe Hartrorp Lire AND AnNNuITY Ins. Co. et al. 
Consolidated. 


Know all men by these presents that we, Annie G. Hume, 
709 O.C. Green, and W. E. Pickrell are bound unto the above- 


ee 


e ceatieaenaateee aT 


276 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


named Central National Bank of the city of Washington and 


R. Ross Perry and Reginald Fendall, administrators, in the sum 


of two hundred and fifty dollars ($250.00), to be paid to the said Cen- 
tral National Bank and R. Ross Perry and Reginald Fendall, admin- 
istrators, their executors or administrators; to which payment, 
well and truly to be made, we bind ourselves and each of us, jointly 
and severally, and our and each of our heirs, executors and admin- 
istrators, firmly by these presents. 
Sealed with our seals and dated this 2nd day of March, 1885. 
Whereas the above-named Annie G. Hume has prosecuted an 
appeal to the Supreme Court of the United States to reverse the 
decree rendered in the above-consolidated suits by the said supreme 
court of the District of Columbia on the — day of January, 1885: 
Now, therefore, the condition of this obligation is that if 
710 ~=the above-named Annie G. Hume shall prosecute her said 
appeal to effect and answer all costs if she shall fail to make 
good her plea, then this‘obligation shall be void ; otherwise the same 
shall be and remain in full force and virtue. . 
ANNIE G. HUME. [seat 
O. C. GREEN. [SEAL.. 
W. E. PICKRELL. [seat.| 


Signed, sealed, and delivered in the presence of— 
WM. CRUIKSHANK. 


The above bond is approved this 9th day of March, 1885. 
D. K. CARTTER, 
Ch’f Just. 


711 Citation of Appellants. Filed June1, 1855. R. J. Meigs, Clerk. 


Administrators Perry and Fendall. 


In the Supreme Court of the District of Columbia. 


CENTRAL NATIONAL BANK OF WASHINGTON CIty 
v. Equity No 7906. 
MARYLAND LIFE INSURANCE ComMPANY et al. 


R. Ross Perry and ReGinatp FeNDALL, Admin- } 
istrators, 


v. - Equity No. 8011. 
CoNNECTICUT MutuaL Lire InNsurANcE Com- 
PANY et al. 


R. Ross Perry and Recinatp Fenpatt, Admin- 
peace tin Equity No. 8012. 


Vv. 
Lire INSURANCE CoMPANY OF VIRGINIA ef al. 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 


R. Ross Perry and RecinaLtp Fenpaty, Admin- ) 
istrators, 
v. Equity No. 8013. 
Hartrorp Lire & ANNUITY INSURANCE Com: | 
PANY et al. 


Consolidated. 


To the Maryland Life Insurance Company, the Connecticut Mutual ‘ 
Life Insurance Company, the Life Insurance Company of Vir- 
ginia, the Hartford Life and Annuity Insurance Company, Annie 
G. Hume, Adolphus P. Hume, Charles Hume, Thomas L. Hume, 

Rawlings Hume, Graham Hume, Mary E. Hume. 


712 You are hereby cited and admonished to be and appear at 
a Supreme Court of the United States to be holden at Wash- 
ington on the second Monday of October next, pursuant to appeal 
taken January Sth, 1885, in the supreme cvurt of the District of 
Columbia or open court, wherein the Central National Bank of 
Washington city, the Farmers’ and Mechanics’ National Bank of 
Georgetown, D. C., George W. Cochran, Benjamin U. Keyser, receiver 
of the German-American National Bank, and R. Ross Perry and 
Reginald Fendall,administrators of Thomas L. Hume, areappellants 
and you are appellees, to show cause, if any there be, why the decree 
in the said appeal mentioned should not be corrected, so that speedy 
justice be done the parties in that behalf. 
Witness D. K. Cartter, chief justice of the supreme court of the 
District of Columbia. 


Service of the foregoing citation acknowledged this 20th day of 
May, A. D. 1885. 
ENOCH TOTTEN, 
For the Conn. Mu. Life Ins. Co., Annie G. Hume 
and Annie G. Hume, Guardian ad Litem. 
HENRY E. DAVIS, 
For the Life Insurance Company of Virginia. 
CHAS. I. M. SWAIN, 
For the Maryland Life Insurance Company. 


712} R. Ross Perry and ReGiInatp ed 
en Equity No. 8011, 
“a Doc. 22. 


Tue Connecticut MutruAaL Lire INSURANCE 
CoMPANY. 


nee: ’ 
ee 


i 
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713 Original Bill. Filed Jan’y 23, 1882. 
In the Supreme Court of the District of Columbia. 
R. Ross Perry and ReGinatp FenpAtt, Admin- ) 


istrators of Thomas L. Hume, Deceased, Plain- 
tiffs, 


v . : + 
Equity, No.8011. 
Tae Connecticut Mutuat Lire INsuRANCE Com- > “a 93 


pany, Annie G. Hume and Adolphus P. Hume, 
Thomas L. Hume, Graham Hume, Rawlings 
Hume, and Mary E. Hume, Infants, Defend- 
ants. } 


To the supreme court of the District of Columbia: 


The bill of complaint of said R. Ross Perry and Reginald —— 
administrators, respectfully shows— 
714 1. That all the parties to this suit are residents of the Dis- 
trict of Columbia, except defendants, The Connecticut Mu- 
tual Life Insurance Company, which is a body corporate under and 
by virtue of the laws of the State of Connecticut, doing business and 
having an agent in the said District. 

2. That Thomas L. Hume, late of the said District, departed this 
life on the 23d day of October, A. D. 1881, in the said District, 
which was the place of his last domicile, intestate, and that letters 
of administration upon his personal estate were granted and com- 
mitted by this court unto the plaintiffs on the 26th day of Novem- 
ber, 1881, as will appear from the records of this court. 

3. That the said deceased left him surviving his widow, the de- 
fendant, Annie G. Hume, and the hereinafter-named children, all 
of whom are infants, under the age of 14 years, and are unmarried, 
to wit, Adolphus P., Charles, Thomas L., Graham, Rawlings, and 

Mary E. 
715 4. That the said Thomas L. Hume hecame and was insol- 
vent on the first day of January, A. D. 1871, and that he so 
continued down to the time of his death, as these plaintiffs are in- 
formed and believe ; that the only assets which have thus far come 
to the knowledge of the plaintiffs are certain live stock which have 
been sold by the plaintiffs, by the direction of this court, for the sum 
of about $4,000, and certain other articles of personal property 
which have been sold for about the sum of $300; that the owner- 
ship of the aforesaid live stock is claimed by Mary E. Pickrell, sur- 
viving executrix of the estate of Adolphus H. Pickrell, late of the said 
District, the father of the said defendant, Annie G. Hume, and that 
the title to the same is still unadjudicated and a subject of litigation 
in this court between the plaintiffs and the said surviving 
716 ~—s executrix; that the plaintiffs have also received from the 
American Life [Insurance and Trust company of Philadelphia, 
in the State of Pennsylvania, the net sum of $4,762.50, proceeds of a 
certain policy of life insurance in said company on the life of the said 
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deceased ; that besides these the plaintiffs have been able to discover 
no other assets of the said estate save certain margins upon shares 
of stocks and other collateral securities pledged by the deceased to 
secure certuin debts owed by him, which said margins amount to 
about $300; that the plaintiffs have further collected the sum of 
$359.85 upon certain claims due the deceased ; that the plaintiffs 
are at present advised of no other assets of the estate of said deceased 

save us hereinafterstated ; that the real estate left by the said de- 
717 ~—ceased was and is, as the plaintiffs are informed and believe, 

encumbered so near its full value as to render it extremely 
doubtful whether any part of the same can be appropriated to the 
payment of the claims of the creditors of the deceased. 

43. That the plaintiffs are not at present able to state the exact 
amount of the debts of the said deceased, but upon information and 
belief they aver the same will aggregate the sum of at least $150,000 ; 
that, as the plaintiffs are informed and believe, at least $100,000 of 
the said indebtedness was contracted originally prior to the year 
1871 and that the same has continued by curtailments and renewals 
down to the time of the death of said Thomas L. Hume. 

5. That within a short time before the death of said Thomas L. 
Hume, to wit, about twelve months previous, as plaintiffs are in- 

formed, and long after the said Hume had been indebted to 
718 numerous persons and while he was in greatly embarrassed 

financial circumstances and insolvent he procured from the 
defendant, The Connecticut Mutual Life Insurance Company of the 
State of Connecticut, a policy of insurance upon his life fur the sum 
of ten thousand dollars, the loss to be payable to the defendant, 
Annie G. Hume, his wife, or to his children, or to both his wife and 
children in case of his death, the exact terms of which the plaintiffs 
are unable to state, but which they ask may be discovered and set 
forth in the answers of defendants; that the premium or premiums 
for such policy of insurance was or were paid by said Thomas L. 
Hume, amounting to a large sum of money, to wit, the sum of 
about —— dollars, and the said policy was voluntarily procured 
and settled on his wife or his children or both as aforesaid at the 

expense of the creditors of said Thomas L. Hume and with- 
719 ~~ out their knowledge or consent and for the purpose of delay- 

ing, hindering, and defrauding them in the collection of 
their debts. 

6. That the plaintiffs are informed that the said defendant, The 
Connecticut Mutual Life Insurance Company, is about to pay over 
the said sun of ten thousand dollars, or the amount payable under 
said policy, to the defendant, Annie G. Hume, under the terms of 
said policy of insurance, notwithstanding the same should in equity 
and good conscience be first applied to the debts of said Thomas L. 
Hume so owing by him as aforesaid at the date the said premiums 
were paid and said policy procured. 

7. That the plaintiffs are reliably informed and therefore aver that, 
in addition to the said policy of insurance so as aforesaid procured 
and paid for by said Thomas L. Hume, he, said Hume, also pro- 
cured, paid for, and kept up other policies of insurance upon 
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720 ~—ihis life in other companies for the use and benefit of his 

said wife and children, or for the benefit of one or the other, 
aggregating large sums of money, to wit, thirty thousand dollars and 
upward, or about that sum, all of which policies were procured, paid 
for, and kept up by him from moneys which should have been paid 
to his said creditors and which were applied by him, the said 
Thomas L. Hume, to the procuring and keeping up of this large 
amount of insurance at such times as he was largely indebted and 
insolvent, as complainant believes, and for the purpose of hindering, 
delaying, and defrauding his then creditors in the collection of their 
just debts, and the said debts have not been paid; and all said 

premiums for such insurance were paid without knowledge or 
721 consent of the creditors of said Thomas L. Hume, and the 

suid application of moneys to such purpose by him was not 
known to his creditors until since the death of said Hume. 

8. ‘That the said Annie G. Hume is the sole child of the late Adol- 
phus H. Pickrell, of said District; that by his will, heretofore ad- 
mitted to probate in this court, she, upon the death of her mother, 
who is still living and advanced in years, is sole devisee and legatee 
of real and personal property worth about $100,000, as the plaintiffs 

are informed and believe. 
722 Wierefore the plaintiffs pray— 

1. That said Annie G. Hume, her said children and the 
Connecticut Mutual Life Insurance Company, may be made parties 
defendant hereto and duly served with process herein, and that they 
be required to answer and discover fully the amount and date of 
payment of premiums on the said policy of insurance and the terms 
and beneficiaries therein. 

2. That the said Annie G. Hume, her said children, their and her 
agents and attorneys, may be enjoined from receiving the said 
amount due upon the said policy of insurance, either in her own 
behalf or on behalf of her said children, pending this suit. 

3d. That the said defendant, The Connecticut Mutual Life Insur- 
ance Company, its agents and attorneys, may be enjoined from pay- 

ing over to said defendant, Annie G. Hume, and her said 
723 ~children or to their or her agents or attorneys the amount 
due and payable under the said policy, pending this suit. 

4. That a receiver may be appointed by the court to take and 
hold the amount so due on the said policy to await the final decree 
of the court as to its proper disposition. 

5. That all necessary accounts may be taken and reference had 
in the premises, to the end that the rights of the plaintiffs may be 
ascertained and established herein. 

6. That the amount of the said insurance policy may be decreed 
to be assets of the said Thomas L. Hume, applicable to the pay- 
ment to the payment of the payment of the debts owing by him at 
his death. 

7. And that the plaintiffs may have such other and further relief 
in the premises as the nature of their case may require. 

R. ROSS PERRY. 
REGINALD FENDALL. 


Fae in 


— oe 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 


724 Disrrict or CoLuMBIA, 88: 


We do solemnly swear that we have read the foregoing bill by us 
subseribed and know the contents thereof, and that the facts therein 
stated upon our personal knowledge are true, and that the facts 
therein stated upon information and belief we believe to be true. 

R. ROSS PERRY. 
REGINALD FENDALL. 


Subscribed and sworn before me Jan’y 23, 1882. 
R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., Ass. 


725 Subpeena to Answer. Issued Jan’y 23, 1882. 


In the Supreme Court of the District of Columbia. January 23d, 
1882. 


R. Ross Perry and Reainatp FenDaty, Adm’r-, ) 


&e., Complainant-, | No 8011, Equity 


against > D 
% ‘ ; ’ ocket 22. 
THe Connecticut Mutua Lire Ins. Co., | 


Defendant. 


The President of the United States to The Connecticut Mutual Life 
Insurance Co., Annie G. Hume, Adolphus P. Hume, Charles 
Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, and 
Mary E. Hume, infants, defendant-: 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpcena 
and answer the exigency of the bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. Kk. Cartter, chief justice. 

R. J. MEIGS, Clerk, &e., 
By R. J. MEIGS No. 3, 
Ass’t Clerk. 


726 Restraining Order. Issued Jan’y 23, 1882. 


The defendants are hereby restrained, as prayed in the within- 
mentioned bill, until further order, to be made, if at all, after a 
hearing, which is fixed for the 30th day of January, 1882, of which 
take notice. 


By the court : A. WYLIE, Justice. 


727 Marshal’s Return. Filed Feb’y 2, 1882. 


Summoned the Connecticut Mutual Life Insurance Co. by service 
on A. C. Gibbs, agent, and all the others January 24, 1882. 
C. k. HENRY, Marshal. 
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720 ~—ihis life in other companies for the use and benefit of his 

said wife and children, or for the benefit of one or the other, 
aggregating large sums of money, to wit, thirty thousand dollars and 
upward, or about that sum, all of which policies were procured, paid 
for, and kept up by bim from moneys which should have been paid 
to his said creditors and which were applied by him, the said 
Thomas L. Hume, to the procuring and keeping up of this large 
amount of insurance at such times as he was largely indebted and 
insolvent, as complainant believes, and for the purpose of hindering, 
delaying, and defrauding his then creditors in the collection of their 
just debts, and the said debts have not been paid; and all said 

premiums for such insurance were paid without knowledge or 
721 consent of the creditors of said Thomas L. Hume, and the 

suid application of moneys to such purpose by him was not 
known to his creditors until since the death of said Hume. 

8. That the said Annie G. Hume is the sole child of the late Adol- 
phus H. Pickrell, of said District; that by his will, heretofore ad- 
mitted to probate in this court, she, upon the death of her mother, 
who is still living and advanced in years, is sole devisee and legatee 
of real and personal property worth about $100,000, as the plaintiffs 

are informed and believe. 
122 Wierefore the plaintiffs pray— 

1. That said Annie G. Hume, her said children and the 
Connecticut Mutual Life Insurance Company, may be made parties 
defendant hereto and duly served with process herein, and that they 
be required to answer and discover fully the amount and date of 
payment of premiums on the said policy of insurance and the terms 
and beneficiaries therein. 

2. That the said Annie G. Hume, her said children, their and her 
agents and attorneys, may be enjoined from receiving the said 
amount due upon the said policy of insurance, either in her own 
behalf or on behalf of her said children, pending this suit. 

3. That the said defendant, The Connecticut Mutual Life Insur- 
ance Company, its agents and attorneys, may be enjoined from pay- 

ing over to said defendant, Annie G. Hume, and her said 
723 ~children or to their or her agents or attorneys the amount 
due and payable under the said policy, pending this suit. 

4. That a receiver may be appointed by the court to take and 
hold the amount so due on the said policy to await the final decree 
of the court as to its proper disposition. 

5. That all necessary accounts may be taken and reference had 
in the premises, to the end that the rights of the plaintiffs may be 
ascertained and established herein. 

6. That the amount of the said insurance policy may be decreed 
to be assets of the said Thomas L. Hume, applicable to the pay- 
ment to the payment of the payment of the debts owing by him at 
his death. 

7. And that the plaintiffs may have such other and further relief 
in the premises as the nature of their case may require. 

R. ROSS PERRY. 
REGINALD FENDALL. 
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724 District or CoLumMBIA, 88: 


We do solemnly swear that we have read the foregoing bill by us 
subseribed and kuow the contents thereof, and that the facts therein 
stated upon our personal knowledge are true, and that the facts 
therein stated upon information and belief we believe to be true. 

R. ROSS PERRY. 
REGINALD FENDALL. 


725 Subpena to Answer. Issued Jan’y 23, 1882. 


In the Supreme Court of the District of Columbia. January 234d, 
1882. 


R. Ross Perry and ReGinatp FenvDatt, Adm’r-, ) 
&e., Complainant-, . ; 
| No. 8011, Equity 


against > D 
rm ' ocket 22. 
He Connecticut Mutua Lire Ins. Co., the 
Defendant. 
The President of the United States to The Connecticut Mutual Life 
Insurance Co., Annie G. Hume, Adolphus P. Hume, Charles 
. Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, and 


Mary E. Hume, infants, defendant-: 


You are hereby commanded to appear in this court at its first 
special term occurring twenty days after service of this subpcena 
and answer the exigency of the bill under pain of attachment and 
such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk, &e., 
By R. J. MEIGS No. 3, 
Ass’t Clerk. 


th 726 Restraining Order. Issued Jan’y 23, 1882. 


The defendants are hereby restrained, as prayed in the within- 

mentioned bill, until further order, to be made, if at all, after a 

: hearing, which is fixed for the 30th day of January, 1882, of which 
take notice. 


By the court : A. WYLIE, Justice. 


727 Marshal's Return. Filed Feb’y 2, 1882. 


Summoned the Connecticut Mutual Life Insurance Co. by service 
on A. C. Gibbs, agent, and all the others January 24, 1882. 
C. EK. HENRY, Marshal. 
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728 Answer Conn. Mut. Life Ins. Co. Filed Feb’y 24, 1882. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry and Recinaip FENDALL, Administraturs of Thomas 
L. Hume, Deceased, Plaintiffs, 
v8. 

THe Connecticut Mutuat Lire INsuRANCE ComMPANY, ANNIE G. 
Hume,and Adolphus P. Hume, Charles Hume, Thomas L. Hume, 
Graham Hume, Rawlings Hume, and Mary E. Hume, Infants, 
Defendants. 


The separate answer of the Connecticut Mutual Life Insurance 
Company. 


Said defendant, The Connecticut Mutual Life Insurance Company, 
answering the said bill as to so much thereof as is deemed to be ma- 
‘terial and necessary for it to answer, says as follows: 

First. It admits that it is a corporation, as averred in the first par- 

agraph in the bill, and it also admits, upon information and 
729 belief, the averments in the second and third paragraphs of 
the said bill. 

Second. As to the matters and things set forth in paragraphs four 
and four and one-half, this defendant has no knowledge, and there- 
fore neither admits nor denies the same. 

Third. Answering the averments contained in the fifth paragraph 
of said bill, this defendant admits that it did, on the 13 day of June, 
1880, issue a policy, numbered 161,925, on the life of Thomas L. 
Hume for the benefit of the defendant, Annie G. Hume, bis wife, and 
the amount due on account of said policy is $9,925.49, being the 
umount of said policy less an indulgence of $105.00 and interest 
thereon, amounting to $4.06, with a credit of $34.56 belonging to the 
said policy; which sum of money, to wit, $9,925.49, is now in the hands 

of the attorney of this company, in the city of Washington, 
730 ~=which the defendant hereby offers to bring into court, to be 
disposed of as the court may order and direct. 

Fourth. Further answering, this defendant says that in the ap- 
plication and warrantry forming a part of the contract between the 
parties to the said policy, the following covenant is entered into, 
to wit: 

“It is agreed that the policy hereby applied for shall, if granted, 
be held to be issued and delivered at Hartford, in the State of Con- 
necticut, and shall be in all respects construed and determined in 
accordance with the laws of that State;” and upon the back of said 
policy numbered 161,925 was printed the following, which is a true 
extract from the laws of the State of Connecticut, which extract, this 
defendant is advised and believes, forms a part of the covenants and 
agreements by and between the parties to the said policy—that is 

to say: 
73] “Any policy of life insurance expressed to be for the bene- 
fit of a married woman or assigned to her, or in trust for ler, 
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shall inure to her separate use, or, in case of her decease before pay- 

F ment, to the use of her children or if her husband’s children, as may 

be provided in such policy; provided, that if the annual premium 

on such policy shall exceed three hundred dollars the amount of 

such excess with interest shall inure to the benefit of the creditors 

of the person paying the premium; but if she shall die before the 

person insured, leaving no children of herself or husband, the 

policy shall become the property of the person who has paid the 
premiums, unless otherwise provided in such policy.” 

Fifth. Further atiswering, this defendant says that, according to 

the rules and regulations of this company governing its busi- 

732 ness, the policy holder is entitled to credit for a part of the 

premium, and all policies of the class to which that issued 

\ upon the life of Thomas L. Hume belongs contain, and said policy 

No. 161,925 did and does contain, the following provision, to wit: 

“10th. That the sum of one hundred and five dollars of the first 

annual premium hereon is acknowledged as an indebtedness against 

this policy, with interest at six per cent. per annum, payable annually 

| until paid,and that said indebtedness, unless sooner deinanded, shall 

be due and payable at the maturity or other settlement of this 


policy.” 

And by reason of the said stipulation the amount of premium actu- 
ally paid by Thomas L. Hume, deceased, was the sum of $245.30, 
and that said policy having been issued on the 13th day of June, 

1880, but one premium on said policy became due and payable. 


733 Sixth. And, having fully answered so much of said bill of 
| complainant asit isadvised by counsel is needful, this defend- 
el ant prays to be hence dismissed, ete., ete. 


THE CONNECTICUT MUTUAL LIFE 
INSURANCE COMPANY, 
By JOHN M. TAYLOR, Secretary. 


STATE OF CONNECTICUT, | we 
County of Hartford, jf 


I, John M. Taylor, being first duly sworn, depose and say that I 
am the secretary of the Connecticut Mutual Life Insurance Com- 
pany; that I have read the foregoing answer by me subscribed in 
the name of said company and know the contents thereof; that the 

facts therein stated positively are true, and that the facts 
734 therein stated upon information and belief I believe to be 
true. 


JOHN M. TAYLOR. 


Subscribed and sworn to this 17th day of February, 1882, before 
me in the county and State aforesaid. 

[L. s.] NATHAN F. PECK, 
Notary Public. 
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735 Answer A. G. Hume. Filed Feb’y 24, 1882. 
In the Supreme Court of the District of Columbia. 


R. R. Perry & R. Fenparri, Adm’r-, ) 
v. » Equity, 8011. 
THe Connecticut Mutua Lire Ins. Co. & Others. 


The separate answer of the defendant, Annie G. Hume, to the bill 
of complaint. 


This defendant, for answer, says: 

1. She admits the allegations in the first paragraph of the bill. 

2. She admits the allegations in the second paragraph of the bill. 

3. She admits the allegations in the third paragraph of the bill. 

4. She denies that the said Thomas L. Hume became and was in- 
solvent on the tirst day of January, A. D. 1871, and that he so con- 

tinued to the time of his death, and she calls for proof of the 
736 same if material to her. She knows nothing in regard to the 

allegations as to her assets of his estate, but has no reason to 
doubt the correctness of the same. 

4}. She knows nothing of her own knowledge as to the amount of 
indebtedness of the said Thomas L. Hume, and, if material to her, 
she calls for strict proof of the same. She denies that any debts now 
existing against the estate of said Thomas L. Hume were contracted 
prior to the year 1871, and, if material to her, she calls for strict 
proof of the allegations in regard thereto. 

5. In answer to the allegations in the fifth paragraph of the bill 
she says that on the 9th day of June, 1881, an application was made 
to the defendant, The Connecticut Mutual Life Insurance Company 

of Hartford, Connecticut, for a policy of insurance in thesum 
737 = of ten thousand dollars upon the life of the said Thomas L. 

Hume for the benefit of this defendant and her children, 
and that on the 13th day of June, 1881, the said Connecticut 
Mutual Life Insurance Company issued a policy, No. 161,925, insur- 
ing the life of said Thomas L. Hume for the said sum of ten thou- 
sand dollars, the amount due upon said policy to be paid at the 
office of said company at Hartford, Connecticut, to this defendant, 
as the wife of said Thomas L. Hume, and her children by him, who 
are the defendants, Adolphus P., Charles, Thomas L., Graham, Raw- 
lings, and Mary E. Hume, or their legal representatives, upon re- 
ceiving satisfactory evidence of the death of the insured, which said 
policy was delivered and is in the possession of this respondent and 
has never been transferred or assigned to any person whatever ; 
that the annual premium upon said policy was the sum of three 

hundred and fifty dollars and thirty cents, of ‘which amount 
738 the sum of two hundred and forty-five dollars and thirty 

cents was paid in cash, and the balance, one hundred and 
five dollars, was, under the terms of said policy, acknowledged as 
an indebtedness against said policy, with interest at six per cent. per 
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annum, payable annually, until paid; said indebtedness, unless 
sooner demanded, to be due and payable at the maturity or other 
settlement of said policy, as will appear from a true copy of said 
policy which is filed herewith, marked “ Exhibit A,” and is prayed 
to be taken as part of this answer. She further says that no other 
sum or sums of money was paid to said company on account of said 
policy except the said sum of two liundred and forty-five ;4°, dollars, 
which said sum she is advised and so charges was, under the terms 
of said policy, the amount of the first annual premium payable 
thereon. 
739 And, further answering, she denies that said policy was 
procured at the expense of the creditors of said Thomas L. 
Hume or for the purpose of delaying, hindering, or defrauding them 
in the collection of their debts. 

6. She believes that said insurance company is desirous to pay 
over the amount due upon said policy to her and her children under 
the terms of said policy,and she is advised and so avers that no 
part of said policy should be applied to the debts of the said Thomas 
L. Hume. 

7. She admits that there were other policies of insurance upon 
the life of the said Thomas L. Hume, namely, a policy for ten thou- 
sand dollars, issued on the 17th February, 1881, by the Maryland 
Life Insurance Company of Baltimore, payable to this defendant 

for her sole use; a policy for ten thousand dollars, issued on 
740 =the 3rd April, 1872, by the Life Insurance Company of Vir- 
ginia, for the sole use of this defendant and her children, by 
the said Thomas L. Hume; and certain certificates of Insurance 
issued by the Hartford Life and Annuity Insurance Company for 
five thousand dollars, payable to this defendant for her own use; 
but she denies that either or any of said policies were procured, 
paid for,and kept up by the said Thomas L. Hume from money 
which should have been paid to his creditors, and that the same 
were procured for the purpose of hindering, delaying, or defrauding 
his creditors in the collection of their debts. She further says that, 
in addition to said named policies of insurance, she is informed 
that the said Thomas L. Hume had a policy of insurance in the 
American Life Insurance and Trust Company of Philadelphia, which 
has been collected by the plaintiffs in this cause. 
741 8. She admits that she is the only child of the said Adol- 
phus H. Pickrell, deceased, and that by his will she is the 
sole devisee of his estate, subject to the life estate therein of her 
mother, Mary E. Pickrell, who is living and is fifty-seven years of 
age. She denies that said estate is worth about $100,000, and, on the 
contrary, she says that none of the personal property belonging 
to the said estate is now in the possession of his executrix, the same 
being held by certain creditors of the said Thomas L. Hume, who 
claims title thereto, and that in consequence of numerous suits 
brought against the estate of her father for endorsements for said 
Thomas L. Hume she cannot say that said estate will have any value 
whatever in the event of said suits being decided adversely to said 
estate. 
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10. And, for further answer, she says she denies that the 

742 _— piaintiffs or the creditors of the said Thomas L. Hume or any 

person or persons whatever except this defendant and her 

said children have any right or interestin the amount due upon the 

said policy of insurance mentioned in the fifth paragraph of the 
bill or in any part thereof. 

That said policy was issued on the insurable interest of this de- 
fendant and her said children in the life of her husband and their 
father, and the benefit resulting therefrom cannot be applied to or 
for the use of any other person or persons except the persons whose 
insurable interest in the life of the insured procured the same. 

That the creditors of the said Thomas L. Hume, if such exist, had 
an insurable interest in his life, and could have protected themselves 
by insurance founded on such interest, but she is advised and so 

charges that said creditors cannot avail themselves of the ben- 
743 efits of a policy based upon the insurable interest of this de- 
. fendant and her children. She denies that any portion of 
the money paid as premium upon said policy was paid with money 
which should have been applied to the payment of the debts of said 
Thomas L. Hume or was so paid in fraud of his creditors; and she 
says that when said premium was paid her mother was entitled to 
all the income arising from the estate of her said father, and to about 
one thousand dollars per annum in addition from property belong- 
ing to her separate estate, all of which income her said mother di- 
rected the said Thomas L. Hume to collect and use for her best 
interest and the best interest of this defendant and her children ; 
that the said Thomas L. Hume collected said income, which was 
greatly in excess of all the annual insurance premiums paid 
744 by him,and she charges that the premium upon the policy 
mentioned in the fifth paragraph of the bill was paid with a 
portion of said income. 

And she further says that at the time said premium was paid the 
said Thomas L. Hume was largely indebted to the estate of her said 
father, which estate, as she is informed and believes, is the largest 
creditors of the estate of the said Thomas L. Hume; and that if the 
said preinium was paid out of money belonging to the said Thomas 
L. Hume it was not paid in fraud of his creditors, but was for the 
purpose of protecting the rights of this defendant as legatee under 
the will of her father. 

She further says that she is advised and so charges that the money 
due on said policy cannot, under the conditions of the same, be paid 

to any other person or persons except to this defendant and 

745 her children, as said policy was issued subject to the condi- 
tions and agreements on the second page thereof, which are 
referred to as a part of the contract, said conditions being that “ it 
is agreed that this policy is issued and delivered at Hartford, in the 
State of Connecticut, and is to be in all respects construed and de- 
termined in accordance with the laws of that State,” and that the 
statute respecting policies of insurance issued for the benefit of mar- 
ried women in force in the State of Connecticut is printed on the 
back of said policy and is as follows: “Any policy of life insurance 
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expenses to be for the benefit of a married woman, or assigned to 
her, or in trust for ber, shall insure to her separate use, or, in case 
of her decease before payment, to the use of her children or of her 
husband’s children, as may be provided in such policy: Pro- 

vided, That if the annual premium on such policy shall 
746 ~=exceed three hundred dollars, the amount of such excess, 

with interest, shall insure to the benefit of the creditors of 
the person paying the premium; but if she shall die before the 
person insured, leaving no children of herself or husband, the policy 
shall become the property of the person who has paid the premium, 
unless otherwise provided in said policy.” And she is advised and 
so charges that the contract is a contract of the State of Connecticut, 
and should be so construed. 

She further says that said policy could not have been assigned by 
the said Thomas L. Hume, nor could he have done any act whereby 
the benefit thereof could have been diverted from this defendant 
and her children, and that by the terms of the policy itself it is de- 

clared that no arrangement thereof shall be valid. 
747 And, further answering, she says that there are no judg- 

ment creditors of the said Thomas L. Hume; and she is ad- 
vised and so charges that neither his creditors nor the administra- 
tors of his estate have any standing on the equity side of this hon- 
orable court, and she prays that she may have the same benefit by 
this answer as though she had spe. ally demurred to the bill; and, 
having fully answered to the bill of complaint, she prays to be hence 
dismissed, Xe. 

ANNIE G. HUME. 
ENOCH TOTTEN, 
GORDON & GORDON, 
For Defendants. 


I do solemnly swear that I have read the answer by me subscribed 
and know the contents thereof, and that the facts therein stated of 
my own knowledge are true, and the facts therein stated upon in- 

formation and belief I believe to be true. 
748 ANNIE G. HUME. 


Sworn and subscribed before me this 23d day of February, A. D. 
1882. 
[NOTARIAL SEAL. ] M. M. ROHRER, 
Notary Public. 


Stipulation to Use Original Paper of Cause in Place of Blank not Ob- 
tainable, being Exhibit A to Answer of A. G. Hume. Filed Aug. 21, 
1885. 

THE CENTRAL NATIONAL BANK 
v8. Eq., 7906, Doc. 21. 
ANNIE G. HuMeE. 


The undersigned, solicitors and of counsel in the above-stated 
cause, hereby stipulate that the original paper filed in said cause 
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purporting to be a true copy of a policy of the Connecticut Mutual 
Insurance Company, may be incorporated into the record of said 

cause, NOW on appeal to the Supreme Court of the United States, i 
; lieu of other copy not obtainable, the same being Exhibit A to An- 
swer of A. G. Hume. 


749 Exuisir A to ANsweR or A. G. Hume. Filed Feb’y 24, 
1882. 


The Connecticut Mutual Life Insurance Company of Hartford, Conn. 
No. 161,925. $10,000. 
Age, 43. Premium, $350.30. 


In consideration of the application for this insurance, which is a 
part of this contract, and a copy whereof is hereunto annexed, and 
of the several answers therein contained and that the applicant doth 
warrant the same to be in all respects true, and of the annual pre- 
mium of three hundred and fifty dollars and thirty cents, to be paid 
to, them on or before the thirteenth day of June in every year 
during the continuance of this policy, do hereby insure the life of 
Thomas L. Hume (the insured) of near Georgetown, county of — and 
District of Columbia, for the term of his natural life, subject to the 
conditions and agreements upon the second page of this policy, 
which are hereby referred to and made a part of this contract the 
same as if they were recited at length over the signatures hereto | 
affixed, in the sum of teu thousand dollars, the said sum insured to 
be paid at the office of this company in Hartford, Conn., to Annie 
G. Hume, wife of the said insured, and her children by him or 
their legal representatives, ninety days after due notice and satis- 
factory evidence of the death of the said insured while this contract 
is in full force and effect shall have been received at said office in 
Hartford, Conn., any balance of the year’s premium when not ail 
paid at the beginning of the year and any other indebtedness to 
this company on account of this policy being first deducted there- 
from. 

In witness whereof the said Connecticut Mutual Life Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract, in the city of Hartford, State of Connecticut, this 
thirteenth day of June, A. D. one thousand eight hundred and 
eighty-one. 

E. B. WATKINSON, 
Vice-President. 
W. G. ABBOT, 
Asst Secretary. 


This policy is issued and accepted upon the following express con- 
ditions and agreements referred to on the first page and made a part 
of this contract: 

ist. That the contract between this company and the insured is 
wholly expressed and contained in this policy and the application 
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therefor, which is a part of said contract and a copy whereof is 
hereto annexed, and that the several answers contained in or in- 
dorsed upon the said application are warranted by the insured and 
assured to be true in all respects, and that if this policy has been 
obtained by or through any fraud, misrepresentation, evasion, or 
concealment, then the same shall be absolutely null and void; and, 
further, that no statement or declaration made to any agent, solic- 
itor, canvasser, examiner, or any other person and not contained in 
said application shall be taken or considered as having been made 
to or brought to the notice or knowledge of this company, and this 
company shall be held and considered as having no notice or know!l- 
edge of such statement or declaration and as having no liability by 
reason thereof; and the said application, a copy of which is hereto 
annexed, shall be taken and held to be and to contain the only an- 
swers or statements or declarations made to this company in behalf 
of this insurance. 


Payment of Premiums. 


2d. That this policy shall not be in foree and binding on this 
company until the advance premium hereon shall have been actually 
paid during the lifetime of the insured ; and that if any subsequent 
premium or instalment of premium on this policy be not paid when 
due, then this policy shall cease and determine and become and be 
null and void, and this company shall not be liable for the pay- 
ment of the sum insured herein nor of any part thereof; and that 
no premium on this policy shall be considered as paid unless a re- 
ceipt shall be given therefor, signed by the president or secretary of 
the company; and such receipt is the sole evidence of the authority 
of any agent to receive any premium on account of this policy; and 
all premiums or other payments on account of this policy are pay- 
able at the office of the company in Hartford, Conn., and not else- 
where; but for convenience of the person paying the same such re- 
ceipt may be sent to any agent or correspondent of the company for 
collection, and payment to such agent or correspondent shall be 
held to have been made at said office of the company. 


Residence, Travel, Occupation, Duelling, Violation of Law. 


3d. Thatthe said insured is, under this policy, freely permitted to 
reside in any civilized abode in the western hemisphere lying north 
of the thirty-second parallel of north latitude, and in the United 
States lying south of said thirty-second parallel (excepting from the 
first day of July to the first day of November), and in the eastern 
hemisphere lying north of the forty-second parallel of north lati- 
tude and west of the fortieth meridian of longitude east from Green- 
wich; and he may also pass as a passenger, by usual routes and 
means of public conveyance, to and from any port or place within 
the foregoing limits; but if he shall, at any time during the con- 
tinuance of this policy, pass bevond or be without the foregoing 
limits, or shall be personally engaged in making any aeronautic voy- 
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age or excursion, or in blasting, mining, or in any submarine opera- 
tions, or in the manufacture, handling, use, custody, or transpor- 
tation of highly inflammable or explosive substances, or as an em- 
ploye in any capacity upon service on any ocean, sea, sound, inlet, 
river, lake, or railroad, or if he shall enter into any military or 
naval service whatsoever, whether voluntarily or otherwise (the 
militia when not in actual service alone excepted), or become or be 
a member of any paid fire department, without the consent of this 
company previously given in writing, in each and every of the fore- 
going cases this policy shall become and be null and void ; and, fur- 
ther, if he shall die in consequence of a duel or in the violation of 
any law or in consequence thereof, or if he shall be convicted of 
felony, then, and in each and every of the foregoing cases, this 
policy shall become and be null and void. 


Suicide. 


4th. That the self-destruction of the insured, whether voluntary 
or involuntary, and whether he be sane or insane at the time thereof, 
is not a risk assumed by this company under this contract; but in 
every such case the company will pay,in manner and form as here- 
inbefore provided, only the then net reserve upon this policy, ac- 
cording to the combined experience table of mortality, assuming 
fovr per centum compound interest, deducting therefrom any in- 
debtedness on account of this policy, and shall not be deemed or 
held liable for any greater sum or payment; and the payment of 
said sum shall be a full discharge of all liability by reason of this 
contract. 


Intemperance and Delirium Tremens. 


5th. That if the insured shall die in a state of drunkenness or 
from any disease in any degree produced by or resulting from the 
occasional or habitual use of alcoholic or narcotic stimulants, or 
shall thereby injure or impair his health, whether permanently or 
temporarily, or shall die from any accident or violence received 
while in a state of intoxication or in consequence thereof or shall 
have delirium tremens, then, in each and every of the foregoing 
cases, this policy shall become and be null and void. 


Assignments. 


6th. That no assignment of this policy shall be valid, but the com- 
pany shall have power, but at its own discretion, to accept a sur- 
render and discharge of the same by the assured. 


Paid-Up Insurance. 


7th. That if, after the payment of three or more full annual pre- 
miums upon this policy, the same shall cease and determine by 
default in the payment of any subsequent premium when due, then 
this company will grant a paid-up policy, payable as above, for an 
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amount to be determined as follows: From the net reserve on ac- 
count of this policy at the time of such default there shall be 
deducted any indebtedness on account of this policy, and, in addi- 
tion, the difference for the year following such default between the 
normal cost of insurence under this policy and the normal cost of 
insurance under the paid-up policy to be issued, the computation to 
be based upon the actuaries’ or combined experience table of , mor- 
tality and four perceentum compound interest; the remainder of said 
reserve shall be used as a single premium for paid-up insurance at 
the then present age of the insured, according to the published sin- 
gle premium tables of this company: Provided, That this policy 
shall be released and surrendered to and received by this company 
and written application made for such paid-up policy during the 
lifetime of the said insured, and within one year after the default 
in the payment of premium hereon shall first be made. 


Forfeiture of Premiums. 


8th. That in every case in which this policy shall cease and de- 
termine or shall become and be null and void all premiums paid 
and moneys or credits held on account of the same shall be forfeited 
to this company. 


Authority of Agents. 


9th. That agents of the company have no power or authority to 
make, alter, change, or modify any of the terms, conditions, or 
agreements of this policy, or to waive forfeitures thereof; and no 
alteration, change, modification, waiver, or subsequent agreement 
whatever respecting this policy shall be binding on said coinpany 
unless made in writing, signed by the executive officers thereof. 


Premium Credit. 


10th. That the sum of one hundred & five dollars of the first 
annual premium hereon is acknowledged as an indebtedness against 
this policy, with interest at six per cent. per annum, payable annu- 
ally, until paid, and that said indebtedness unless sooner demanded, 
shall be due and payable on the maturity or other settlement of 
this policy. 


Place of Contract. 


llth. It is agreed that this policy is issued and delivered at Hart- 
ford, in the State of Connecticut, and is to be in all respects con- 
strued and determined in accordance with the laws of that State. 
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Application for Insurance in the Connecticut Mutual Life Insurance Com- 
pany of Hartford, Connecticut, which Forms a Part of the Contract 


of Insurance. 


Copy of application written by B. G. 


Copy of application examined by 


kar> These blanks are to be filled at the home office. 


No. Age, yrs. 
Am’t, $ , 

Ann. prem., $—;7, HH. o—} m1) 
Cr. prein., ~ sX. > 100 


P. life, table 

P. end years, table ——. 
Policy dated ——, 187—. 

‘Policy written by Examined by 


Residence. 

Place, Tunlaw farm. 

County, near Georgetown, summer. 
State, Georgetown, D. C., winter. 


1. Name of the person 
whose life is proposed for in- 
surance. (Write the name 
in full.) 

Thomas L. Hume. 

Occupation. (To be stated 
specifically.) 

Wholesale & retail family 
grocery merchant & farmer. 
Washington city. 


2. A. How much insurance is desired? 


Ans. $10,000, ten thousand dollars. 
B. What form of policy is desired ? 


Ans. On life. 


3. How are the premiums to be payable ? 


Ans. Annually. 


4. A. Wien and where were you born? 

Ans. In Culpeper, State or county, Virginia, on the 24th day of 
the month of October, in the year 1838. 

B. What will be your age at next birthday ? 


Ans. Forty-three years. 
Are you married or single? 
Ans. Married. 


5. A. Is there any insurance on your life ? 


Ans. Yes. 


B. Ifin this company state the No. of policy and amount. 


Ans. No. — for $—; No. — for $—. 


C. If in other companies state the name of each company and 


amount insured in each. 


Ans. In the Virginia Life Co. for $10,000; in the Maryland Life 
Co., Balto., for $10,000; in the American Co., Phila., for $5,000; in 
the Hartford Life & Annuity Co. for $5,000. 

D. Is any application or negotiation for insurance upon your life 


in any company now pending? 
Ans. No. 


E. Has any company ever declined to grant insurance on your 


life? 
Ans. No. 
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If so, what company, how long since, and for what cause ? 

Ans. ——. 

I’, Has any opinion ever been sought from, or any consultation 
ever held with, any officer, agent, or solicitor of any life insurance 
company, or any physician or surgeon as to whether your life was 
safely insurable ? 

Ans. Yes. 

G. Ifso, what decision or opinion was then given that you were 
or that you were not safely insurable ? 

2 Ans. That I was. 
6. A. Have you ever resided out of the United States ? 
4. If so, where, and for what period ? 
Ans. No. 
C. Or south of the southerly line of Tennessee ? 


Ans. No. 
D. What diseases did you have during that period ? 
Ans. 


7. A. What is the present state of your health ? 

Ans. Good. 

B. Is there now existing any disease or disorder, infirmity or 
weakness ? 

Ans. No. 

C. Are you deaf, or dumb, or blind ? 

Ans. No. 

D. Have you now, or have you ever had, any affection of hearing, 
speech, or eyesight ? 

Ans. No. 

8. Have you ever had any of the following diseases? Answer 
yes or no opposite each. 

Apoplexy. No. 

Pleurisy. No. 

Fistula. No. 

Gravel. No. 

Paralysis. No. 

Diphtheria. No. 

Abscess. No. 

Syphilis. No. 

Sunstroke. No. 

Bronchitis. No. 

Piles. No. 

Rheumatism.* No. 

Insanity. No. 

Spitting of blood. No. 

Affection of liver. No. 

Gout. No. 

Epilepsy. No. 


*If you have had inflammatory rheumatism state how many attacks, in what years, 
duration of such attacks, and whether they were accompanied by cough, shortness of 

breath, pain in the chest, or palpitation of the heart. 

Ans. —. 
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Habitual cough. No. 

Jaundice. No. 

Neuralgia. No. 

Dizziness or vertigo. No. 

Asthma. No. 

Affection of spleen. No. 

Dropsy. No. 

Habitual headache. No. 

Scarlet fever. No. 

Fever and ague. No. 

Scrofula. No. 

Fits. No. 

Dyspepsia. No. 

Disease of the heart. No. 

Small-pox. No. 

Delirium tremens. No. 

Chronic diarrhea. -No. 

Palpitation. No. 

Yellow féver. No. 

Consumption. No. 

Colic. No. 

Aneurism. No. 

Cancer or any tumor. No. 

Pneumonia. No. 

Rupture.* No. 

Disease of the genital or urinary organs. No. 
State the number of attacks, character, and duration of all the dis- 

eases which you have had. 

9. Have you had any other illness, local disease, or personal injury 
or malformation ; and, if so, of what nature, how long since, and 
what effect on general health ? 

Ans. About 10 years since I had inflammation of bowels ; perfect 
recovery & no ili effects. No to all except the diseases of child- 
hood. 

10. When were you last successfully vaccinated ? 

| Ans. About 3 years ago. 

| 11. Have you ever made, and do you now make, habitual or 
occasional use of alchoholic or narcotic stimulants? Describe par- 
ticularly your past and present habits in this respect. 

Ans. I have never used liquors habitually ; occasionally wine, 
beer, & whiskey. 

State your family history. 

My grandparents lived to old age; their particular age & cause of 
death unknown to me. 

12. Paternal grandfather living. No. Age, 

Paternal grandmother living. No. Age, 


Health, —. 
Health, ——. 


*If you have a rupture state whether you now wear a truss and whether you agree 
to do so habitually. 
Ans. —. 
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Health, ——. 
Health, ——. 


Maternal grandfather living. No. Age, 
Maternal grandmother living. No. Age, 
Father living. No. Age, Health, . 

Mother living. Yes. Age, 63 almost. Health, good. 

Brothers living. 2. Ages, 36,20. Health, good. 

Sisters living. 5. Ages, 22 to44. Health, good. 

Paternal grandfather dead. Age, old age. Cause of death, -—. 

Paternal grandmother dead. Age, old. Cause of death, 

Maternal grandfather dead. Age, very old. Cause of death un- 
known. 

Maternal grandmother dead. Age, over 80. Cause of death, old 
age; unknown. 

Father dead. Yes. Age, 52. Cause of death, rheumatism & 
general break down. 

Mother dead. No. Age, Cause of death, ——. 

Brothers dead. 4. Age, as above. Cause of death, 1 infancy, 2 
boyhood from searlet fever, 1 killed in battle, late war. 

Sisters dead. No. Ages, Cause of death, 

13. Have any of your grandparents, or any of their descendants, 
died or suffered from insanity or any pulmonary, scrofulous, or other 
hereditary disease ? 

Ans. Not to my knowledge. 

14. A. Are you now, or have you ever been, in any military or 
naval service; if so, how long, and in what capacity ? 

Ans. No. 

B. Have you ever applied for a pension ? 

Ans. No. 

15. How long since you were attended by a physician? For 
what diseases? Give name and residence of such physician. 

About 10 years since, for inflam-ation of bowels, by Doctor Ma- 
gruder, Geo’town, D. C. 

Name and residence of your usual medical attendant. 

Doctor Lewis Mackall, Geo’town, is my family physician; has 
known me — years. 

Name and residence of an intimate friend. 

W.C. McIntyre, W. city; has known me years. 

16. Is there any fact relating to your physical condition, personal 
or family history or habits, which has not been stated in the answers 
to the foregoing questions and with which the company ought to be 
made acquainted ? 

Ans. Not to my knowledge. 

17. Have you reviewed the written answers to the above ques- 
tions, aud are you sure that they are correct and true? 

Ans. Yes; to the best of my knowledge. 

18. For whose benefit is this insurance to be effected—(write all 
names in full)? 

Annie G. Hume & her children. 

Relationship to the life insured. 

Wife & children. 


Bas In case of endowment insurance, state here to whom the sum 
is to be paid if the person insured survives the term. 
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It is hereby declared and warranted that the above are in all re- 
spects fuir and true answers to the foregoing questions, and that no 
answers respecting any matter inquired of in said questions, other 
than those above made, have been made to any agent, solicitor, ex- 
aminer, or other person in behalf of the company; and it is 
acknowledged and agreed by the undersigned that this application 
and warranty are a part of the consideration for and shall form a 
part of the contract of insurance; and that if there be in any of 
the answers herein made any untruth, evasion, or concealment of 
facts then any policy granted upon this application shall be null 
and void and all payments made thereon shall be forfeited to the 
company; and it is further declared by the undersigned that the 
party making this application has an insurable interest in the life 
above proposed for insurance to the full amount above applied for. 
It is agreed that the policy hereby applied for shall, if granted, be 
held to be issued and delivered at Hartford, in the State of Con- 
necticut, and shall be in all respects construed and determined in 
accordance with the laws of that State. 

Dated at Washington city this 9tn day of June, 1881. 


Signature of the person or persons for whose benefit the insurance 
is to be effected. (Write the names in full.) 
ANNIE G. HUME, 
By THOMAS L. HUME. 


Signature of the person whose life is proposed for insurance. 


(Write the names in full.) 
THOMAS L. HUME. 


Witness to the signing hereof: 
A. C. GIBBS. 


Statute of Connecticut Respecting Policies of Insurance Issued for the 
Benefit of Married Women. 


Any policy of life insurance expressed to be for the benefit of a 
married woman or assigned to her or in trust for her shall inure to 
her separate use or, in case of her decease before payment, to the 
use of her children or of her husband’s children, as may be pro- 
vided in such policy: Provided, That if the annual premium on such 
policy shall exceed three hundred dollars the amount of such ex- 
cess, with interest, shall inure to the benefit of the creditors of the 
person paying the premium, but if she shall die before the persen 
insured leaving no children of herself or husband the policy shall 
become the property of the person who has paid the premiums, un- 
less otherwise provided in such policy. 


Proofs of Death Required. 


Blanks for the several certificates required to be made in proof of 
death will be furnished upon request. 
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Please Notice. 


The premiums on this policy will be due and payable at the office 
of the company, in Hartford, Conn., and not elsewhere, unless for 
the time being to an agent of the company, to whom the receipt for 
the renewal premium for any year may be sent for collection, but 
the receipt of premiums through an agent shall not be held to estab- 
lish any binding precedent or custom as to the place of payment of 
premiums. 

The assured is hereby notified that the only evidence to him of 
the authority of any agent to receive any premium on account of 
this policy is a receipt in printed form, signed by the president or 
secretary of the company. 

Notice of premiums falling due are sent as regularly as possible, 
but not as a matter of agreement, but for convenience only, and 
without any responsibility for omission or miscarriage. 


[Endorsed :] Equity, 8011. Perry et al. v. Conn. Mut. Life Ins. 
Co. Exhibit <A, filed with answer of defendant, Annie G. Hume. 
Filed Feb. 24,1882. R. J. Meigs, clerk. 

| Endorsed:] No. 161,925. Term of life. Annual premiums. The 
Connecticut Mutual Life Insurance Company. Vignette. Sum in- 
sured, $10,000, on the life of Thomas L. Hume. Annual premium, 
$350.30. The annual premium on this policy is due and payable 
on the thirteenth day of June. Form AA,102. Ex’d by J. 


750 Affidavit of Mary E. Pickrell. Filed Feb’y 24, 1882. 
In the Supreme Court of District of Columbia. 


Perry & FENDALL ) 
v. Equity, 8011. 
ANNIE G. Hume &€ als. 


I do solemnly swear that I am the mother of the defendant, 
Annie G. Hume, and the widow of Adolphus H. Pickrell, dee’d, 
late of the city of Georgetown, in the District of Columbia, who died 
in May, A. D. 1879; that I am entitled to the sum of about one 
thousand dollars per annum from property belonging to my sep- 
arate estate, which sum of money, since the death of my said hus- 
band to the time of the death of Thomas L. Hume, was received by 
the said Thomas L. Hume, who received the same under authority 
from me; that the said Thomas L. Hume was authorized and di- 

rected by me to receive said money and use the same for the 
7ol best interest of myself and of my said daughter, and, acting 

under said authority, be has used said money. I further 
swear that I am the life tenant in the whole estate of my deceased 
husband, and that since his death all the income arising therefrom 
has been received and used by the said Thomas L. Hume to the 
time of his death under like authority as in the case of my separate 
estate. 

MARY E. PICKRELL. 
vS—285 
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iittind tiene. 


C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 
Sworn to and subscribed before me this twenty-third day of Feb- 


ruary, 1882. 
[ NOTARIAL SEAL. ] L. S. FREY, 
Notary Public. 


702 «Replication to Answer of Conn. Mut. Life Ins. Co. and A. G. 
Hume. Filed Aug. 16, 1882. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry et al. 
v. No. 8011, Eq. Doc. 22. 
Conn. Mutvuar Lire Ins. Co. et al. 


The plaintiffs hereby join issue with the defendants, The Con- 
necticut Mutual Life Insurance Company and Annie G. Hume. 
R. ROSS PERRY & 
REGINALD FENDALL, 
Sol’rs for Compl't. 


7598 Order Appointing A. G. Hume. Filed Sept. 19, 1882. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court, the 19th Day of September, A. D. 1882. 


PERRY et al. \ 
v. No. 


Hume et al. { 


The infant defendants, Adolphus P. Hume,Charles Hume, Thomas 
L. Hume, Graham Hume, Rawlings Hume, and Mary E. Hume, 
having been personally served with process by the marshal on the 
24th of last January, it is, by the court, ordered that the defendant, 
Annie G. Hume, the mother of said infant defendants, be, and she 
hereby is, appointed their guardian ad litem. 

B. HAGNER, 


Ass. Justice. 


8011, Eq. Doe. 22. 


754 Answer of Infant Defendants. Filed Sep. 22, 1882. 
In the Supreme Court of District of Columbia. 


R. Ross Perry &« als. \ 
v. Equity, 8011. 
ConNEcTICUT MutTuAL LIFE Ins. Co. & als. 


The answer of the infant defendants, Adolphus P. Hume, Charles 
Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, and 
Mary E. Hume, by Annie G. Hume, their guardian ad litem. 


For answer these defendants say they are infants under the age of 
twenty-one years, and therefore cannot admit or deny the allega- 
tions contained in the bill of complaint, and they submit their 


rights to the protection of the court. 
ANNIE G. HUME, Guardian. 


si. 
f 


| 
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[ do solemnly swear that I have read the answer by me subscribed 

and know the contents thereof, and that the facts stated upon 

700 my personal knowledge are true, and the facts stated upon 
information and belief I believe to be true. - 


ANNIE G. HUME. 
Sworn to & subscribed before me this twenty-first day of Septem- 
ber, A. D. 1882. 


| NOTARIAL SEAL. | JOSEPH W. DAVIS, 
Notary Public. 


756 Replication to Infants’ Answer. Filed Nov. 8, 1882. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry and ReGinatp FENDALL, Adm’rs of ) 


Thomas L. Hume, Deceased, 

v. > Eq., 8011. 
THe Connecticut Mutuat Lire INsuRANCE ComMPAny | 
& als. J 


The plaintiffs hereby join issue with the answer of defendants, 
Adolphus P. Hume, Charles Hume, Thomas L. Hume, Graham 
Hume, Rawlings Hume, and Mary E. Hume, infants, made by 
Annie G. Hume, guardian ad litem. 


R. ROSS PERRY «. 
REGINALD FENDALL, 


For Compl'ts. 


757 Motion for Deposit of Money in Court. Filed Nov. 13, 1882. 


Supreme Court of the District of Columbia, Holding a Special Term 
for Equity Business. 


R. Ross Perry «& al., Adm’rs, 
v. Eq., 8011. 
ConNeEctTiIc@Tr MuTrvaL [ure Ins. Co. & als. 


Now comes the defendant, Annie G. Hume, by her solicitors, 
Messrs. Enoch Totten and Gordon & Gordon, and moves that an 
order may be passed by this honorable court requiring the said 
Connecticut Life Insurance Company to pay into the registry of this 
honorable court the amount payable under policy No. 161,925 on 
the life of Thomas L. Hume, said amount so paid to be held by the 
clerk of the court subject to the final determination of the court as 
the person or persons entitled to the same. 

GORDON & GORDON, 
Att’ys for Annie G. Hume. 
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758 Motion for Discharge of Restraining Order. Filed Nov. 28, 
1882. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry & R. FenpDAatt, Adim'rs, ) ? 
v. > Eq., 8011. 
ANNIE G. Hume & als. j 


Now comes the defendants, Annie G. Hume, Adolphus P. Hume, 
Charles Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, 
and Mary E. Hume, by their solicitors, Messrs. Enoch Totten and 
Gordon & Gordon, and move that the restraining order passed in 
this cause on the 23d day of January, A. D. 1882, be dissolved, and 
the money due upen the policy of insurance on the life of the late 
Thomas L. Hume in The Connecticut Mutual Life Insurance Com- 
pany, defendant, and referred to in this cause, be, by order of this 
honorable court, paid over to the parties named as beneficiaries in 
said policy. 

SNOCH TOTTEN, 
GORDON & GORDON, 
Solicitors for Defendants Humes. 


7583 R. Ross Perry and Recinacp FENDALL, ) 
Administrators, &-., 

vs. 

THe Lire INsuRANCE CoMPANY OF VIRGINIA. } 


8012, Eq. Doe. 22. 


759 Original Bill. Filed Jan’y 28, 1882. 


In the Supreme Court of the District of Columbia, the 23d Day of 
January, A. D. 1882. 


R. Ross Perry and RerGinatp FENpDALL, Admin-) 
istrators of the Estate of Thomas L. Hume, Plain- 
tiffs, 

v. No. 8012, 

THe Lire INsuRANcCE Company or Virarnta and { Eq. Doe. 22. 
Annie G. Hume & Adolphus P. Hume, Charles 
Hume, Thomas L. Hume, Graham Hume, Raw- 
lings Hume, & Mary E. Hume, Infants, Def’ts. ; 


To the supreme court of the District of Columbia: 

The bill of complaint of said R. Ross Perry and Reginald Fen- 
dall, administrators, respectfully shows— 

1. That all the parties to this suit are residents of the District of 
Columbia except the defendant, The Life Insurance Company of 
Virginia, doing business and having an agent in the said District. 
2. That Thomas L. Hume, late of the said District, departed this 


ose 
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life on the 23d day of October, A. D. 1881, in the said Dis- 
760 trict, which was the place of his last domicile, intestate, and 

that letters of administration upon his personal estate were 
granted and committed by this court unto the plaintiffs on the 26th 
day of November, 1881, as will appear from the records of this 
court. 

3. That the said deceased left him surviving his widow, the de- 
fendant, Annie G. Hume, and the hereinafter-named children, all 
of whom are infants under the age of 14 years and are unmarried, 
to wit: Adolphus P., Charles, Thomas L., Graham, Rawlings, and 
Mary E. 

4. That the said Thomas L. Hume became and was insolvent on 
the Ist day of January, A. D. 1871, as the plaintiffs are informed and 
believe, and that he so continued down to the time of his death; 
that the only assets which have thus far come to the knowledge of 
the plaintiffs are certain live stock, which have been sold by the 

plaintiffs by the direction of this court for the sum of about 
761 four thousand dollars ($4,000), and certain other articles of 

personal property, which have been sold for about the sum of 
three hundred dollars ($300); that the ownership of the aforesaid 
live stock is claimed by Mary E. Pickrell, surviving executrix of the 
estate of Adolphus H. Pickrell, late of the said District, the father of 
the said defendant, Annie G. Hume, and that the title to the same 
is unadjudicated and a subject of litigation in this court between 
the plaintiffs and the said surviving executrix ; that the plaintiffs 
have also received from the American Life Insurance an- Trust 
Company of Philadelphia, in the State of Pennsylvania, the net sum 
of $4,762.50, proceeds of a certain policy of life insurance in said 
company on the life of said Thomas L. Hume, deceased; that be- 
sides these the plaintiffs have been unable to discover other assets 
of the said estate of said Hume save certain margins upon shares of 

stock and other collateral securities pledged by deceased to 
762 save certain debts owed by him, which said margins amount 

to about $300; that the plaintiffs have further collected the 
sum of $339.85 upon certain claims due the deceased; that the 
plaintiffs are at present advised of no other assets of the estate of 
suid Hume, deceased,save as hereinafter stated ; that the real estate 
left by the said deceased was and is, as the plaintiffs are informed . 
and believe, encumbered so near its full value as to render it ex- 
tremely doubtful whether any part of the same can be appropriated 
to the payment of the claims of the creditors of the deceased. 

5. That the plaintiffs are not at present able to state the exact 
amount of the debts of the said deceased, but upon information and 
belief they aver the same will aggregate the sum of at least $140,000; 

that, as the plaintiffs are informed and believe, at least 
763 $100,000 of the said indebtedness was contracted originally 

prior tothe year 1871, and that the same has continued by 
curtailments and renewals down to the time of the death of said 
Thomas L. Hume. 

6. That about the year 1872, as plaintiffs are informed, and long 
after the said Hume had been indebted to numerous persons and 
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while he wasin greatly embarrassed financial circumstances and i4- 
solvent, — procured from the defendant, The Life Insurance Com. 
pany of Virginia, a policy of insurance upon his life for the sum of 
ten thousand dollars, the loss to be payable to the defendant, Annie G. 
Hume, his wife, or to his said children, or to both his wife and chil- 
dren, in case of his death, the exact terms of which the plaintiffs are 
unable to state, but which they ask may be discovered and set forth 
in the answers of defendants. 
764 That the premium on said policy was $230.80 and was pay- 
able on the 23d day of April, 1873, and 23d day of April in 
each year thereafter, and on those days the same was paid to said in- 
surance company by said Thomas L. Hume during his lifetime. 

8. That in addition to the said policy of insurance the said Thomas 
L. Hume also took out the following policies of insurance on his life— 
that is say, on the — day of , 18—, one for $5,000 in the Hartford 
Annuity and Life Insurance Company of Hartford, in favor of his 
said wife and children ; on the — day of , 18—, one for $10,000 
in the Connecticut Mutual Life Insurance Company, in favor of his 
sail wife and children ; on the — day of , 18—, one for $10,000 
in the Life Insurance Company of Maryland, in favor of his said wife 
and children. 

9. That at the time of the taking out of the policy named 

765 in paragraph 6 of this bill and at the time of the payment of 

the premiums thereon as aforesaid the said Thomas L. Hume 

was insolvent, and that the money with which said premiums were 

paid was money he claimed as his own, but which in equity and 

good conscience he should have applied to the payment of his debts; 

that the aforementioned payments so made by the said Thomas L. 

Hume for the premiums aforesaid were made with interest by him 

to divert his property from the payment of his just debts and with 
intent to hinder and delay his creditors. 

10. That all said premiums for such insurance were paid without 
the knowledge or consent of the creditors of said Thomas L. Hume, 
and the said application of moneys to such purpose by him was not 

known to his creditors until since the death of said Hume. 
766 11. Thatthe said Annie G. Hume is the sole child of the late 

Adolphus H. Pickrell, of said District; that by his will, here- 
tofore admitted to probate in this court, she, upon the death of her 
mother, who is still living and advanced in years, is his sole devisee 
and legatee of real and personal property, worth about $100,000, as 
plaintiffs are informed and believe. 

Wherefore the plaintiffs pray— 

1. That said Annie G. Hume, her said children, and the Life In- 
surance Company of Virginia may be made parties defendant hereto 
and duly served with process herein, and that they be required to 
answer and discover fully the amount and date of payment of pre- 
miums on the said policy of insurance and the terms and benefici- 
aries therein. 

2. That the said Annie G. Hume, her said children, their and her 

agents and attorneys, may be enjoined from receiving the 
767 said amount due upon the said policy of insurance, either in 


Pat 
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her own belialf or on behalf of her said children pending this 
sult. 

3. That the said defendant, The Life Insurance Company of Vir- 
ginia, its agents and attorneys, may be enjoined from paying over 
to said defendant, Annie G. Hume and her said children, or to their 
or her agents or attorneys, the amount due and payable under the 
said policy pending this suit. 

4. That a receiver may be appointed by the court to take and hold 
the amount so due on the said policy to await the final decree of the 
court as to its proper disposition. 

5. That all necessary accounts may be taken and reference had in 
the premises to the end that the rights of the plaintiffs may be as- 
certained and established herein. 

6. That the amount of said insurance policy may be decreed to be 

assets of the said Thomas L. Hume, applicable to the payment 
768 of the debts owing by him at his death. 
7. And that the plaintiffs may have such other and further 
relief in the premises as the nature of their case may require. 
R. ROSS PERRY. 
REGINALD FENDALL. 


District oF CoLUMBIA, 8s: 


We do solemnly swear that we have read the foregoing bill by us 
subscribed and know the contents thereof, and that the facts therein 
stated upon our personal knowledge are true, and that the facts 
therein stated upon information and belief we believe to be true. 

R. ROSS PERRY. 
REGINALD FENDALL. 


Subscribed and sworn before me Jan’y 23, 1882. 
R. J. MEIGS, Clerk, _ 
By R. J. MEIGS, Jr., Ass. CUR. 


769 Subpeena to Answer. Issued Jan’y 23, 1882. 
In the Supreme Court of the District of Columbia. Jan’y 23, 1882. 


R. Ross Perry et al., Complainants, 
against Equity No. 8012, Docket 22. 
Lire Ins. Co. or VA., et al., Defendants. 


The President of the United States to The Life Insurance Co. of 
Virginia, Annie G. Hume, Adolphus P. Hume, Charles Hume, 
Thomas L. Hume, Graham Hume, Rawlings Hume, and Mary E. 
Hume, infants, defendants. 

You are hereby commanded to appear in this court, at its first 
special term, occurring twenty days after service of this subpoena, 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, Clerk, &c., 
By M. A. CLANCEY, Ass’t Clerk. 
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770 Restraining Order. Issued Jan’y 25, 1882. 


The defendant- are hereby restrained as prayed in the within- 
mentioned bill until further order, to be made, if at all, after a hear- 
ing, which is fixed for the 30th day of January, 1882, of which take 
notice. 


By the court: 
A. WYLIE, Justice. 


M. 18, p. 61. 
771 Return of Marshal. Filed Feb’y 2, 1882. 
Summoned the Life Insurance Company of Virginia by service 


on O. C. Green, and all the others, January 24, 1882. 
C. E. HENRY, Marshal. 


772 Answer of A. G. Hume. Filed Mar. 1, 1882. 


In the Supreme Court of the District of Columbia. 


Perry & FENDALL, Adm’, 
v. Equity No. 8012. 
LirE INSURANCE Co. or VA. & als. ( 


The separate answer of the defendant, Annie G. Hume. 


This defendant, for answer to the bill of complaint, says: 
1. She admits the allegations in the first, second, and third para- 
graphs of the bill. 
2. She denies that Thomas L. Hume was insolvent on the Ist day 
of January, 1871, and that he so continued to the time of bis death, 
and, if material to her, calls for proof as to such insolvency. She 
knows nothing in regard to the allegations as to the assets in the 
hands of his administrators. 
3. In answer to the Sth paragraph of the bill she says she knows 
| nothing of her own knowledge in regard to the indebtedness 
| 773 ~=of said Thomas L. Hume, and, if material to her, calls for 
| proofofthesame. Shedenies that any part of said indebtedness 
| was contracted prior to the year 1871, and especially that any of the 
i debts now existing against his estate were then contracted, and she 
“alls for proof as to the same, if material to her. " 
4. In answer to the sixth paragraph of the bill she says that on 
the 23d day of April, 1872, the Life Insurance Company of Vir- 
ginia, one of the defendants in this cause, a corporation under the 
laws of the State of Virginia, issued a policy of insurance, No. 468, 
upon the life of Thomas L. Hume in the sum of ten thousand dol- 
lars for the sole use and benefit of his wife, this defendant and their 
issue, payable to this defendant and their children, their heirs, execu- 
tors, or assigns after notice and satisfactory proof of death; which 


—_ 
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said policy was signed and delivered at Petersburg, Virginia, 
774 and has never been assigned or transferred—a true copy of 

said policy being filed herewith, marked “ Exhibit B,” and is 
prayed to be taken as part of this answer. 

5. That the annual premium upon said policy was the sum of two 
hundred and thirty 4% dollars, which was paid during the contin- 
uance of said policy, less certain dividends declared by said com- 
pany from time to time. 

6. She admits that there were other policies of insurance upon the 
life of thesaid Thomas L. Hume, namely,a policy for $10,000 issued 
17th February, 1881, by the Maryland Life Insurance Company of Bal- 
timore, payable to this defendant for her sole use; a policy for $10,000 
issued 9th June, 1881, by the Mutual Life Insurance Company of 
Hartford, Connecticut, payable to this defendant and her children 

by the said Thomas L. Hume, and certain certificates of in- 
779 ~~ surance issued by the Hartford Life and Annnity Insurance 

Company for $5,000, payable to this defendant, and a policy 
of $5,000 in the American Life Insurance and Trust Company of 
Philadelphia, which has been collected by the administrators of said 
Thomas L. Hume. 

7. She denies each and every the allegations in ninth paragraph 
of the bill, so far as the same charge that the said Thomas L. Hume 
was insolvent when said policy in the Life Insurance Company of 
Virginia was taken out and the premiums thereon was paid, and 
that said policy was procured and said premiums paid in fraud of 
his creditors. 

8. She knows nothing as to the allegations in the tenth paragraph 
of the bill. 

9. She admits that she is the only child of Adolphus H. 
776 ~—w Pickrell, deceased, and that by his will she is the sole devisee 
of his estate, subject to the life estate of her mother, Mary E. 
Pickrell, who is living and is — years of age. She denies that said 
estate is worth about $100,000, and says that none of the personal 
property belonging to said estate is now in the hands of bis execu- 
trix, the same being held by certain creditors of said Thomas L. 
Hume, who claims title thereto, and that, in consequence of numer- 
ous suits brought against the estate of her father for endorsements 
for said Thomas L. Hume, she cannot say that said estate will have 
any value whatever in the event of said suits being decided adversely 
to said estate. 

10. And, further answering, she savs she denies that the plaintiffs 
or the creditors of the said Thomas L. Hume, or any person what- 

soever except this defendant and her children by said Thomas 
777 ~=—L. Hume, have any right or interest in the amount due upon 

said policy of insurance in the Life Insurance Company of 
Virginia or in any part thereof; that said policy was issued on the 
insurable interest of this defendant and her children on the life of her 
husband and their father and cannot be applied to or for the use of 
any other person or persons except this defendant and her children, 
whose insurable interest in the life of the insured procured the same; 
that the creditors of the said Thomas L. Hume, if such exist, had an 
vI—289 
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insurable interest in his life and could have protected themselves by 
insurance founded on such interest, but she is advised and so charges 
that such creditors cannot avail themselves of the benefits of a policy 
based upon the insurable interest of this defendant and her children 

in the life of the insured. She denies that any portion of the 
778 money paid as premium upon said policy was paid with 

money which should have been applied to the payment of 
the debts of said Thomas L. Hume or was so paid in fraud of his 
creditors, and she says that the premium- upon said policy were an- 
nual, paid for many years before the said Thomas L. Hume became 
indebted to any of those now holding claims against his estate, and 
since the year 1879 said premiums, as she believes and so charges, 
were paid with money that could not have been applied to the debts 
of said Thomas L. Hume, namely, with money which her mother 
had placed in the hands of said Thomas L. Hume to apply for the 
best interest of this defendant and her children. 

She further says that she is advised and so charges that the 
amount due upon said policy cannot be paid to any other person or 

persons except this defendant and her children,as said policy 
779 was issued under the authority of the charter granted to the 

said Life Insurance Company of Virginia by the State of 
Virginia, which said charter contains the following provision: “Any 
policy of insurance issued by the Life Insurance Company of Vir- 
ginia on the life of any person expressed to be for the benefit of any 
married woman, whether the same be effected originally by herself 
or her husband or by any other person, or whether the premium 
thereafter be paid by herself or her husband or any other person as 
aforesaid, shall enure for her sole and separate use and benefit and 
that of her or her husband’s children, if any, as may be expressed 
in said policy, and shall be held by her free from the control or 
claims of her husband or his creditors, or of the person effecting 
the same and his creditors.” And she is advised that said policy is 

a contract under the laws of the State of Virginia, and that 
780 =the charter of said company is a part of said contract. 

She further says that said policy could not have been trans- 
ferred or assigned by the said Thomas L. Hume, and that he could 
have done no act whereby the benefits thereof could have been 
diverted from this defendant and her children. 

And, furtber answering, she says that there are no judgments cred- 
itors of the said Thomas L. Hume, and she is advised and so charges 
that neither bis creditors nor the administrators of his estate have 
any standing on the equity side of this honorable court; and she 
prays that she may have the same benefits by this answer as though 
she had specially demurred to the bill. 

And, having fully answered to the bill of compluint, she prays to 
be hence dismissed, &c. 


ENOCH TOTTEN, 
GORDON & GORDON, 
For Def’ t. 


ANNIE G. HUME. 


-—/> 
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781 I do solemnly swear that I have read the answer by 
me subscribed and know the contents thereof, and that 
the facts therein stated of my own knowledge are true and the 
facts therein stated upon information and belief I believe to be 
true. 
ANNIE G. HUME. 


Sworn to and subscribed before me this twenty-third day of Feb- 
ruary, A. D. 1882. 
[NOTARIAL SEAL. | L. S. FREY, 
Notary Public. 


782 =Exnureit “B” ro Ans.or A.G. Hume. Filed Mar. 1, 1882. 
No. 468. [ Vignette. | Age, 34. 
The Life Insurance Company of Virginia. 
Amount, $10,000. Premium, $230.80. 


In consideration of a premium of two hundred & thirty 495 dol- 
lars per annum, payable annually—that is to say, the sum of two hun- 
dred & thirty ;'°; dollars on each of the following days, to wit, the 
23rd April of each year during his life—the receipt of the first an- 
nual premium of two hundred & thirty 45 dollars being hereby ac- 
knowledged, the Life Insurance Company of Virginia do hereby 
insure, with a participation in the profits of the company, the life of 
Thomas Levi Hume, of Washington, District of Columbia, for the 
ierm of his natural life, from the date hereof,in the sum of ten thou- 
sand dollars, for the sole use and benefit of his wife, Annie Graham 
Hume, & his children, and do promise and agree to pay to said 
Annie Graham Hume & said children, their heirs, executors, or as- 
signs, on sixty days after notice & satisfactory proof of death, the said 
sum of ten thousand dollars, the balance of the one year’s premium, 
if any, being first deducted, subject to the following express cond}- 
tions: 

Ist. If payment be on account of death, then the same shall be 
made sixty days after notice and satisfactory proof of death shall be 
duly furnished the company. 

2nd. The application is a warranty of the assured, and will make 
the policy void if any misstatement be therein made; but, after the 
assured has paid four full annual premiums, any misstatement In 
said application shall be conclusively treated as true, unless the same 
shall have been made wilfully or with a fraudulent intent, anything 
in the application to the contrary notwithstanding. 

3rd. Residence by the assured at any point south of the latitude 
of S. boundary of N. C. without written permission endorsed on the 
policy and payment of such further premium as may be required, 
shall make the same void; but the assured may travel anywhere and 
by any mode of conveyance without affecting his rights under the 
same. 
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4th. Failure to pay premiums at the stipulated period shall make 
the policy void; but if the assured has paid the full premiums for 
— years he shall be entitled to a paid-up policy for an amount equal 
to value determined by company’s actuary. 

5th. Suicide within two years and five days from the date of the 
policy shall make the same void. 

6th. If the assured die, or receive injury so as to impair health, in 
consequence of a duel, or the violation, or attempted violation, of 
any law of any nation, State, or province, there shall be no claim 
under this policy, but the same shall be null and void. 

7th. If the assured shall, after the date of this policy, be personally 
engaged in blasting, mining, submarine operations, or in the pro- 
duction of bighly inflammable or explosive substances, or as engi- 
neer or fireman of a steam-engine, or in any capacity on trains of a 
railroad, or in ocean or inland navigation or naval service, or engage 
in any military service, except in time of peace, the policy shall be 
void, except when written permission is endorsed on the policy and 
such additional premium as may be required shall be paid. 

8th. If the assured shall become an inebriate, the company shall 
have the right to cancel this policy; but the company must vay (or 
make tender to the holder thereof) the amount of the surrender 
value of the policy, as determined by its tables at the time of declar- 
ing the cancellation, and should he then refuse to surrender the 
policy it shall be void. 

9th. On the voidance of this policy for any cause other than a 
failure to pay premiums, if the same occur after the full payment of 
premiums for two years from its date, the holder of the policy shall 
receive the surrender value of the same, according to the company’s 
tables. On its voidance before the payment of two annual premi- 
ums, all claim under the same shall cease. 

10th. Should the assured, in writing, call the attention of the com- 
pany to any mistake made in his application, or other act or fact 
originating in mistake in his or her part which makes the policy 
void under the above conditions, the policy shall be held to be in 
force until the company shall, by some of its officers, declare the fact 
of voidance, in writing, to the assured. 

11th. Until premium is actually paid and the policy countersigned 
by R. W. Dounman, gen. ag’t, at Washington, D.C., this policy shall 
not take effect. 

In witness whereof the said Life Insurance Company of Virginia 
hath, by its president and secreiary, signed and delivered this policy, 
at Petersburg, Virginia, this 23rd day of April, 1872. 

(Signed) A. J. McILWAINE, President. 
SAM’L B. PAUL, Secretary. 
Countersigned by— 
R. W. DOUNMAN, Gen Ag'’t. 


Receip. in Full. 


Received 
ginia 


—, 18—, of the Life Insurance Company of Vir- 
dollars in full for all claims on the within policy. 
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Surrender of Policy. 


— —, 18—. 

For a valuable consideration, the receipt whereof is hereby ac- 
knowledged, we surrender to the Life Insurance Company of, Vir- 
ginia the within policy, No.—. 


N. B—To be signed by or for the insured and the person for 
whose benefit the policy is made. 


Assignment. 
—, 18—. 
For a valuable consideration, the receipt whereof is hereby ac- 
knowledged, I hereby assign and transfer to all my right, 
title, and interest in and to the within policy No. — for — sole use 


and benefit. In case of the death of said assignee before the policy 
becomes due, then, in that case, it shall be payable to the heirs or 


assigns 
assigns of 


| Endorsed:] 8012. (6.) Copy. No.—. The Life Insurance Co. 
of Virginia. [Vignette.] Life of ; age years ; 
amount, $ ; annual premium, $——. 


783 Answer Life Ins. Co. of Virginia. Filed Mar. 6, 1882. 


In the Supreme Court of the District of Columbia. 


of Thomas L. Hume, 
v. 
THe Lire INsuURANCE COMPANY OF VIRGINIA, 
ANNIE G. Hume, & Others. 


R. Ross Perry & Recinatp FEeNDALL, Adm’rs ) 
| 
i 


-Equity No. 8012. 


The separate answer of the Life Insurance Company of Virginia. 


The defendant, The Life Insurance Company of Virginia, answer- 
ing the said bill as to so much thereof as it is advised is material 
and necessary for it to answer, says— 

1. ‘That it is a corporation existing by virtue of an act of Assem- 
bly of the State of Virginia, approved March 21st, 1871, as appears 
by reference to the volume of session acts of said State for 1870, ’71, 
page 222, which said act is prayed to be taken as part of this an- 
swer. 

2. That the principal office of the company on the 23d 
784 April, 1872, was in the city of Petersburg, Virginia, and is 
now'in the city of Richmond, Virginia. 

3. That on the 23rd April, 1872, application was made to the de- 
fendant, at its office in the said city of Petersburg, for a policy of in- 
surance in the sum of ten thousand dollars, at an annual premium 
of two hundred & thirty jy dollars, on the life of Thomas L. Hume, 
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in behalf of Annie G. Hume, his wife, and their children, the said 
Thomas L. Hume signing the same for said wife and children. 

4. That under thesevciith section of the charter of said company, 
which is as follows: 

“Any policy of insurance issued by the Life Insurance Company 
of Virginia on the life of any person, expressed to be for the benefit 
of any married woman, whether the same be effected originally by 

herself or her husband or by any other person, or whether 
785 the premiums thereafter be paid by herself or her busband or 
any other person as aforesaid, shall enure for her sole and 
separate use and benefit and that of her or husband’s children, if 
any, as may be expressed in said policy, and shall be held by her 
free from the control or claim of her husband or his creditors or of 
the person effecting the same and his creditors.” 
This defendant had a right to issue said policy and accordingly 
accepted said application as made and issued in policy (being No. 468) 
in conformity thereof, in which said policy it undertovk, subject to 
the conditions customary and of an annual premium of $230.80, to 
be paid on the 23d day of April of each year thereafter during the 
life of said Thomas L. Hume, to pay to Annie G. Hume, wife of 
said Thomas L. Hume, and their children, the sum of $10,000 sixty 
days after notice and proof of the death of the said Thomas L. 
Hume. 
786 5. That under the said seventh section of said charter said 
policy of insurance became, as this defendant is advised, on 
the 23d day of April, 1872, the property of said Annie G. Hume and 
her said children, and has so remained to this day without change 
of any sort. 

6. That annual premiuin according to the terms of said policy, 
less dividends from the same, amounting to about fifteen per cent. 
of said premium each year, has been paid to said company, but 
whether the same was paid out of the funds of said Thomas L. 
Hume or of said Annie G. Hume or, of any other person, this de- 
fendant has no means of knowing. 

7. That this defendant has had proof of the death of said Thomas 
L. Hume for more than sixty davs and is ready to pay said policy 
according to its terins, and the conditions of its charter. 

787 8. That at no time since the said policy was issued for the 
benefit of the sail Annie G. Hume and her children would 
or could defendant have changed the beneficiaries of said policy at 
the instance of said Thomas L. Hume, nor did the said Thumas L. 
Hume have power to change the same se as to inure to his estate or 
to the benefit of any person except the said Annie G. Hume and 
her children, and this defendant denies the right of the adminis- 
trators of said Hume to do what he could not have done himself. 

9. And, having fully answered so much of the: bill of complaint 
as it is advised by counsel is necessary, this defendant prays to be 
hence dismissed, &c. 

THE LIFE INSURANCE 

COMPANY OF VIRGINIA, 
By SAM’L B. PAUL, Pres’t. 
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788 Ciry oF RICHMOND, | os 
2 a Sane 
State of Virginia, § 


° I do solemnly swear that I am the president of the Life Insurance 
Company of Virginia, and that I have read the answer by me sub- 
scribed in the name of said company & know the contents thereof, 
and that the facts therein stated upon my own knowledge are true 
& that the facts therein stated upon information and belief I believe 
to be true. 


Sy SAM’L B. PAUL. 


Subscribed & sworn to before me the 25th day of February, in 
the city of Richmond, in the State of Virginia. 


[ NOTARIAL SEAL. | SAMUEL SINTON, N. P. 


H. E. DAVIS, Sol. for Def’t. 
789 Replication to Ans. Life Ins. Co. of Va. Filed Aug. 16, 1882. 
In the Supreme Court of the District of Columbia. 
R. Ross Perry et al. ) 
v. No. 8012, Eq.-Doe. 22. 
Tue Lire Ins. Co. or Va. et at 
The plaintiffs hereby join issue with the defendants, The Life In- 
surance Company of Virginia and Annie G. Hume. 
R. ROSS PERRY & 
REGINALD FENDALL, 
Sol’rs for Compl'ts 


aad 


790 Order Appointed A. G. Hume Guardian ad Litem. Filed Sep. 
19, 1882. 


In the Supreme Court of the District of Columbia, Holding an Equity 
Court, the 19th Day of September, A. D. 1882. 


PERRY et al., Adm’rs, 
v. No. 8012, Eq. Doce. 22. 
Hume et al. 


The infant defendants, Adolphus P. Hume, Charles Hume, Thomas 
L. Hume, Graham Hume, Rawlings Hume, and Mary E. Hume, 
having been personally served with process by the marshal on the 
24th of last January, it is by the court ordered that the defendant, 
Aunie G. Hume, the mother of said infant defendants, be, and she 
hereby is, appointed their guardian ad litem. 

A. B. HAGNER, 
Ass. Justice. 


C. N. B. OF 
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* 
791 Answer of Infants. Filed Sep. 22, 1882. 
In the Supreme Court of District of Columbia. ae 
; R. Ross Perry « als. 
v. Equity, 8012. 
Lire INsuRANCE Co. or VA. & als. 
~f 


The answer of the infant defendants, Adolphus P. Hume, Charles 
Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, and 
Mary E. Hume, by Annie G. Hume, their guardian ad litem. 


a For answer these defendants say they are infants under the age of 
twenty-one years, and therefore cannot admit nor deny the allega- 
tions contained in the bill of complaint, and they submit their rights 
to the protection of the court. 


ANNIE G. HUME, Guardian. 


= 


I do solemnly swear that I have read the answer by me sub- 
scribed and know the contents thereof, and that the facts stated 

792. upon my personal knowledge are true, and the facts stated | 
upon information and belief I believe to be true. 


ANNIE G. HUME. 


Sworn to and subseribed before me this twenty-first day of Sep- 
tember, A. D. 1872. 

[NOTARIAL SEAL. | JOSEPH W. DAVIS, 
Notary Public. 


793 Replication to Infants’ Answer. Filed Nov. 8, 1882. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry et al. 
v. Eq., 8012. 
Tue Lire Ins. Co. or VA. e¢ al. } 


The plaintiffs join issue with the answer of the infant defendants, 
Adolphus P. Hume, Charles Hume, Thomas L. Hume, Graham 
Hume, Rawlings Hume, and Mary E. Hume. 
R. ROSS PERRY & 
REGINALD FENDALL, 
For Compl'ts. 
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794 Motion to Pay Money into Court. Filed Nov. 13, 1882. 


ail Supreme Court of the District of Columbia, Holding a Special 
j Term for Equity Business. 


R. Ross Perry & al., Adin’rs, 
v. Eq., 8012. 
Lire INsurRANCE Co. or VA. 


Now comes the defendant, Annie G. Hume, by her solicitors, Messrs 
Euoch ‘Totten and Gordon & Gordon, and moves that an order may 
be passed by this honorable court requiring the said Life Insurance 
Company of Virginia to pay into the registry of this honorable court 
the amount payable under policy No. 468, issued by said company 
on the life of Thomas L. Hume, now deceased, said amount so paid 
to be held by the clerk of the court subject to the final determina- 
tion of the court as to the person or persons entitled to the same. 

GORDON & GORDON, 
Alt’ys for Annie G. Hume. 


te Ae ee eee 


., 


: Notice served 13 Nov., 1882. 
H. E. DAVIS, | 
For Life Ins. Co. | 


795 Motion to Discharge Restraining Order. Filed Nov. 28, 1882. 


In the Supreme Court of the District of Columbia. | 


R. Ross Perry aud ReGinatp FeENDALL, Administra- ) 


tors of the Estate of Thomas L. Hume, Plaintiffs, 
v. > Eq., 8012. 
Tue Lire INsuRANCE CoMPANY OF VIRGINIA and als., | 
Defendants. 


Now come the defendants, Annie G. Hume, Adolphus P. Hume, 
Charles Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, 
and Mary E. Hume, by their solicitors, Messrs. Enoch Totten and | 
Gordon & Gordon, and move that the restraining order passed in | 
this cause on the 23d day of January, A. D. 1882, be dissolved and | 
the money due upon the policy of insurance on the life of the late 
Thomas L. Hume in the Life Insurance Company of Virginia be, | 
by order of the honorable court, paid over to the parties named as | 
beneficiaries in said policy. | 


ENOCH TOTTEN, 
GORDON & GORDON, 
Solicitors for Defendants Humes. 
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795} RK. Ross Perry and REGINALD FEv- ) 
DALL, Administrators, 
vs. » 8013, Equity Doe. 22. 
THe Hartrorp Lire — Annuity Insvr- | 
ANCE ComPANY et al. 
796 Original Bil. Filed Jan’y 23, 1882. 


In the Supreme Court of the District of Columbia, the 23d Day of 
January, A. D. 1883. 


R. Ross Perry and ReGinatp FENDALL, ) 
Administrators of the Estate of Thomas 
L. Hume, Plaintiffs, . 

v. 

THE Hartrorp Lire axp ANNuItTy In- | 
surance Company of Hartford and { 
Annie G. Hume, Adolphus P. Hume, 
Charles Hume, Thomas L. Hume, Gra- 
ham Hume, Rawlings Hume, and Mary 
E: Hume, Infants, Defendants. 


No. 8018, Eq. Doe. 22. 


To the supreme court of the District of Columbia: 


The bill of complaint of said R. R. Perry and Reginald Fendall, 
administrators, respectfully show- : 

1. That all the parties to this suit are residents of the District of 
Columbia except the defendant, The Hartford Life and Annuity 
Insurance Company of Hartford, doing business and having an 
agent in the District of Columbia. 

2. That Thomas L. Hume, late of the said District, departed 

797 «this life on the 23d day of October, A. D. 1851, im the said 

District, which was the place of his last domicile, intestate, 

and that letters of administration upon his personal estate were 

granted and committed by this court unto the plaintiffs on the 26th 

day of November, 1881, as will appear from the records of this 
court. 

3. That the said deceased left him surviving his widow, the de- 
fendant, Annie G. Hume, and the hereinafter-named ehildren, all of 
whom are infants under the age of 14 vears, and are unmarried, to 
wit, Adolphus P., Charles, Thomas L., Graham, Rawlings, and 
Mary E. 

4. That the said Thomas L. Hume became and was insolvent on 
the Ist day of January, A. D. 1871, as the plaintiffs are informed and 
believe, and that he so continued down to the time of his death; 
that the only assets which have thus far come to the knowledge of 
the plaintiffs are certain live stock, which have been sold by the plain- 

tiffs, by the direction of this court, for the sum of about $4,000, 
798 and certain other articles of personal property, which have 
been sold for about the sum of $300; that the ownership of 
the aforesaid live stock is claimed by Mary E. Pickrell, surviving 
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executrix of the estate of Adolphus H. Pickrell, late of said District, 
the father of the said defendant, Annie G. Hume, and that the title 
to the same is unadjudicated and a subject of litigation in this court 
between the plaintiffs and the said surviving executrix; that the 
plaintiffs have also received from the American Life Insurance and 
Trust Company of Philadelphia, in the State of Pennsylvania, the 
net sum of $4,762.50, proceeds of a certain policy of life insurance in 
said company on the life of said Thomas L. Hume, deceased ; that, 
besides these, the plaintiffs have been unable to discover other assets 
of the said estate of said Thomas L. Hume save certain margins upon 
shares of stock and other collateral securities pledged by deceased to 

secure certain debts owed by him, which said margins amount 
799 ~— to about $300; that the plaintiffs have further collected the 

sum of $339.85 upon certain claims due the deceased ; that the 
plaintiffs are at present advised of no other assets of the estate of said 
Hume, deceased, save as hereinafter stated ; that the real estate left 
by the said deceased was and is, as the plaintiffs are informed and 
believe, encumbered so near its full value as to render it extremely 
doubtful whether any part of the same can be appropriated to the 
payment of the claims of the creditors of the deceased. 

5. That the plaintiffs are not at present able to state the exact 
amourt of the debts of the said deceased, but upon information and 
belief they aver the same will aggregate the sum of least $150,000 ; 
that, as the plaintiffs are informed and believe, at least $100,000 of 
the said indebtedness was contracted originally prior to the year 

1871, and that the same has continued by curtailments and 
800s renewals down to the time of the death of said Thomas L. 
Hume. 

6. That within a short time before the death of the said Thomas 
L. Hume, to wit, about twelve months previous, as plaintiffs are in- 
formed, and long after the said Hume had been indebted to numer- 
ous persons and while he was in greatly embarrassed financial cir- 
cumstances und insolvent, he procured from the defendant, The 
Hartford Lifeand Annuity Insurance Company of Hartford, a policy 
of insurance upon his life for the sum of five thousand dollars, the 
loss to be payable to the defendant, Annie G. Hume, his wife, or to 
his said children, or to both his wife and children in ease of his 
death, the exact terms of which the plaintiffs are unable to state, 
but which they ask may be discovered and set forth in the answers 
of the defendants. 

7. That the premium on said policy was $ and was 

801 payable on the — day of , 18S—,and the — day of 

in each year thereafter, and on those days the same was paid 

to said insurance company by said Thomas L. Hume during his 
lifetime. 

8. That in addition to the said policy of insurance the said 
Thomas L. Hume also took out the following policies of insurance 
on his life—that is to say,on the — day of , 18—, ou- for $10,000 
in the Connecticut Mutual Life Insurance Company in favor of his 
said wife and children; on the — day of , 18—, one for $10,000 
in the Life Insurance Company of Maryland in favor of his said 
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wife and children; on the — day of , 18—, one for $10,000 in 
the Life Insurance Company of Virginia in favor of his said wife 
and children. 

9. That at the time of the taking out of the policy named in 
paragraph 6 of this bill and at the time of the payment of the pre- 

miums thereon as aforesaid the said Thomas L. Hume was 
802 insolvent, and that the money with which said premiums 

were paid was money he claimed as his own, but which in 
equity and good conscience he should have applied to the payment 
of his debts; that the aforementioned payments so made by the 
said Thomas L. Hume for the premiums aforesaid were made with 
intent by him to divert his property from the payment of his just 
debts and with intent to hinder and delay his creditors. 

10. That all said premiums for sugh insuranee were paid without 
the knowledge or consent of the creditors of said Thomas L. Hume, 
as the plaintiffs are informed and believe, and the said application 
of moneys to such purpose by him was not known to his creditors 
until since the death of said Hume. 

11. That the said Annie G. Hume is the sole child of the late 

Adolphus H. Pickrell, of said District; that by his will, here- 

803  tofore admitted to probate in this court, she, upon the death 

' of her mother, who is still living and advanced in years, is 

his sole devisee and legatee of real and personal property worth 
about $100,000, as plaintiffs are informed and believe. 

Wherefore the plaintiffs pray— 

1. That said Annie G. Hume, her said children, and the Hartford 
Life and Annuity Insurance Company of Hartford may be made 
parties defendant hereto and duly served with process herein, and 
that they be required to answer and discover fully the amount and 
date of payments of premiums on the said policy of insurance and 
the terms and beneficiaries therein. 

2. That the said Annie G. Hume, her said children, their and her 
agents and attorneys, may be enjoined from receiving the said 

amount due upon the said policy of insurance, either in her 
804 own behalf or on behalf of her said children, pending this suit. 


3. That the said defendant, The Hartford Life and Annuity 
Insurance Company of Hartford, its agents and attorneys, may be 
enjoined from paying over to said defefendant, Annie G. Hume, and 
her said children, or to their or her agents or attorneys, the amount 
due and payable under the said policy pending this suit. 

4. That a receiver may be appointed by the court to take and hold 
the amount so due on the said policy, to award the final decree of 
the court as to its proper disposition. 

5. That all necessary accounts may be taken and reference had in 
the premises, to the end that the rights of the plaintiffs may be as- 
certained and established herein. 

6. That the amount of the said insurance policy may be decreed 
to be assets of the said Thomas L. Hume, applicable to the payment 
of the debts owing by him at his death. 
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805 7. And that the plaintiffs may have such other and further 
relief in the premises as the nature of theircase may require. 
R. ROSS PERRY. 
REGINALD FENDALL. 


District OF COLUMBIA, 88: 


We do solemnly swear that we have read the foregoing bill by us 
subscribed and know the contents thereof, and that the facts therein 
stated upon our personal knowledge are true, and that the facts 
therein stated upon information and belief we believe to be true. 

R. ROSS PERRY. 
REGINALD FENDALL. 


Subscribed and sworn before me Jan’y 25d, 1882. 
R. J. MEIGS, C'S, 
By R. J. MEIGS, Jr., Ass’t. 


806 Subpena to Answer. Issued Jan’y 23, 1882. 


In the Supreme Court of the District of Columbia, Jan’y 23d, 1882. 


R. Ross Perry et al., Complainant-, 1 
against Equity No. 8013, 
Hartrorp Lire & Annutry Ins. Co. et al., De- | Doeket 22. 
fendants. | 


The President of the United States to the Hartford Life & Annuity 
Ins. Co., Annie G. Hume, Adolphus P. Hume, Charles Hume, 
Thomas L. Hume, Graham Hume, Rawlings Hume, & Mary E. 
Hume, infants, defendants: 

You are hereby commanded to appear in this court at its first 
special term, occurring twenty days after service of this subp&na, 
and answer the exigency of the original bill under pain of attach- 
ment and such other process of contempt as the court shall award. 

Witness D. K. Cartter, chief justice. 

R. J. MEIGS, 
Clerk, &c., 
By M. A. CLANCY, 
Ass’t Clerk. 


807 Restraining Order. Issued Jan’y 23, 1882. 


The defendant- are hereby restrained as prayed in the within- 
mentioned bill until further order, to be made, if at all, after a 
hearing, which is fixed for the 30th day of January, 1882, of which 
take notice. 

By the court: 

A. WYLIE, Justice. 

M. 18, p. 61. 
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808 Marshal's Return. Filed Feb’y 2, 1882. 


Summoned the Hartford Life and Annuity Insurance Co. by 
service on B. Lewis Blackford, agent, Jan’y 24, 1882, and on T. B. 
Smith, of firm of F. H. Smith & Son, agents, Jan’y 25th, 1882, and 
all the others Jan’y 24, 1882. 

C. E. HENRY, Marshal. 


809 Answer of A. G. Hume. Filed April 25, 1882. 
In the Supreme Court of the District of Columbia. 
R. Ross Perry & R. Fenpati, Adm’rs, 
v. 


THe Hartrorp Lire & Annuity Ins. Co., { 
ANNIE G. Hume. & als. 


-Equity No. 8015. 


The separate answer of the defendant, Annie G. Hume, to the bill 
of complaint. 


This defendant, for answer, says: 

1. She admits the allegations in the first paragraph of the bill. 

2. She admits the allegations in the second paragraph of the bill. 

3. She admits the allegations in the third paragraph of the bill. 

4. She denies that the said Thomas L. Hume became and was in- 
solvent on the first day of January, A. D. 1871, and that he so con- 
tinued to the time of his death, and she calls for proof of the same, 

if material to her. 
810 5. She knows nothing of her own knowledge as to the 
amount of indebtedness of said Thomas L. Hume, and, if ma- 
terial to her, she calls for strict proof of the same. She denies that 
any debts now existing against the estate of the said Thomas L. 
Hume were contracted prior to the year 1871, and, if material to 
wae she calls for strict proof of the allegations in regard thereto. 

). In answer to the allegations in the sixth paragraph of the bill 
a says that on the — day of , 1880, applications were made 
to the defendant, The Hartford Life and Annuity Insurance Com- 
pany of Hartford, Connecticut, for five certificates of membership 
in its safety fund department for the sum of one thousand dollars 
each upon the life of the said Thomas L. Hume for the benefit of 
this defendant, and that on the 28th day of March, 1881, the said 

Hartford Life and Aunuity Insurance Company issued five 
811 _ certificates of membership to said Thomas L. Hume, being 

numbers 8828, 8829, 8830, 8831, and 8832, the benefit not to 
exceed the sum of one thousand dollars in each, and the sums col- 
lected on said certificates to be paid to this defendant at the home 
office of said company within ninety days after the receipt of proofs 
of death, and upon presentation and surrender of said certificates 
that said certificates have never been assigned or transferred by this 
defendant to any person whatever, but the same have been mislaid 
and cannot now be found, and this defendant files herewith true 
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copies of said certificates, marked Exhibits A No. 1, A No. 2, A No. 
3, A No. 4, and A No. 5, and prays that the same may be taken as 
part of this answer. 

7. She cannot say how much has been paid upon said certificates 
to said company, but she is informed and believes that the sum of 

ten dollars was paid upon each at the time they were issued, 
812 and that the sum of twenty-five cents per mouth has been 

paid upon each, with certain assessments made from time to 
time, the amount and number of which she has no knowledge. 

8. She admits that there were other policies of insurance upon the 
life of said Thomas L. Hume, namely, a policy for $10,000 issued on 
the 17th February, 1881, by the Maryland Life Insurance Company 
of Baltimore, payable to this defendant for her sole use; a policy for 
ten thousand dollars issued on 3rd April, 1872, by the Life Insur- 
ance Company of Virginia for the sole use of this defendant and her 
children by the said Thomas L. Hume, and a policy for $10,000 
issued on 13th June, 1881, by the Connecticut Mutual Life Insur- 
ance Company of Hartford, Connecticut, for this defendant and her 

children. 
813 9. She denies that said Thomas L. Hume was insolvent 

when said certificates in the Hartford Life and Annuity In- 
surance Company were issued, and that the money paid on the 
same was claimed as his own, but in equity should have been applied 
to the payments of his debts, and she calls for proof as to the truth 
of the allegations in the ninth paragraph of the bill; and she de- 
nies that the payments made to said company were made for the 
purpose of directing the property of said Thomas L. Hume from the 
payment of his debts and with the intent to hinder and delay his 
creditors. 

10. She knows nothing as to the allegations in the tenth para- 
graph of the bill. 

11. She admits that she is the only child of Acolphus H. Pickrell, 
deceased, and that by his will she is the sole devisee of his estate, 

subject to the life estate therein of her mother, who is living 
814 an- is — vears of age. She denies that said estate is worth 

about $100,000, and, on the contrary, she says that none of 
the personal property belonging to the said estate is now in the 
hands of his excutrix, the same being held by certain creditors of 
the said Thomas L. Hume, who claim title thereto, and that in con- 
sequence of suits brought against the estate of her father for endorse- 
ments for said Thomas L. Hume she cannot say that said estate 
will lave any value whetever in the event of said suits being 
decided adversely to said estate. 

12. And, further answering, she says she denies that the plain- 
tiffs or the creditors of the said Thomas L. Hume or any person or 
persons whatsoever, except this defendant, have any right, title, or 
interest in the amounts due upon the five certificates mentioned in 

the 6th paragraph of the bill or in any part thereof; that 
815 said certificates were issued on the insurable interest of this 
defendant in the life of her husband, and the benefit result- 
ing therefrom cannot be applied to or for the use of any other per- 
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son or persons except the person or persons whose insurable interest 
in the life of the insured procured the same; that the creditors of 
said Thomas L. Hume, if such exist, had an insurable interest in 
his life, and could have protected themselves by insurance founded 
on such interest, but she is advised and so charges that said creditors 
cannot avail themselves of the benefits of a policy based upon the 
insurable interest of this defendant in the life of her husband. 

She denies that any portion of the money paid as upon said cer- 
tificates was paid with money which should have been applied to 
the payment of the debts of said Thomas L. Hume or was so_ paid 

in fraud of his creditors, and she says that when said pay- 
816 ments were made upon said certificates her mother was enti- 

tled to all the income arising from the estate of her said 
father, and to about one thousand dollars per annum in addition 
from property belonging to her separate estate, all of which income 
from both sources her mother directed the said Thomas L. Hume to 
collect and use fur the best interest of herself (her mother) and this 
defendant; that the said Thomas L. Hume collected said income, 
which was greatly in excess of all the annual payments made by 
him on account of insurance upon his life, and she charges that all 
payments made by him on account of the certificates mentioned in 
the sixth paragraph of the bill were paid out of the money received 
by him from said income. 

She further says that at the time all of said payments were made 
the said Thomas L. Hume was largely indebted unto the estate of 

her said father, which estate, she is informed and believes, is 
817 __ the largest creditor of the estate of said Thomas L. Hume, and 

that if said payments were made out of money belonging to 
the said Thomas L. Hume the said payments were not made in 
fraud of his creditors, but were made for the purpose of protecting 
the rights of this defendant as legatee under the will of her father 
and as such a large creditor of said Thomas L. Hume. 

She further says that she is advised and so charges that the money 
due upon said certificates cannot be paid to any ether person or 
persons except to this defendant, as said policy was issued in the 
State of Connecticut, and any payment on account thereof is pro- 
vided to be made in said State, and that said certificates should be 
in all respects construed and determined in accordance with the 
laws of said State, and that the law respecting insurance issued for 

the benefit of married women in said State provides that 
818 all insurance issued for the benefit of a married woman shall 
enure to her separate use. 

She further says that said certificates could not be assigned or 
transferred unless notice and copy of the assignment should be given 
to said company, and that no assignment of the same has been made, 
and that no assignment of the same could have been made by the 
said ‘Thomas L. Hume, nor could he have done any act whereby 
the benefits arising from said certificates could have been directed 
from this defendant. 

And, further answering, she says that none of the creditors of said 
Thomas L. Hume are judgment creditors, and she is advised and so 
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charges that neither the said creditors nor the administrators of said 

Thomas L. Hume can bring this suit on the equity side of this hon- 

orable court, and she prays thatshe may have the same bene- 

819 fits as though she had specially demurred to the bill of com- 
plaint. 

Having fully answered, this defendant prays to be hence dismissed 


with her costs. 
ANNIE G. HUME. 


Witness: 
G. B. BARNARD. 
ENOCH TOTTEN, 
GORDON & GORDON, 


of 

} For Defendant. 

d 

Y I do solemnly swear that I have read the answer by me sub- 


scribed and know the contents thereof, and that the facts therein 
stated upon my personal knowledge are true, and that the facts 
therein stated upon information and belief I believe to be true. 
ANNIE G. HUME. 
Witness: 
G. B. BARNARD. 


Sworn to and subscribed before me this thirteenth day of April, 
j A. D. 1882. 
~ | NOTARIAL SEAL. | B. LEWIS BLACKFORD, 
, Notary Public. 


820 Exuipir A No.1. Filed April 25, 1882. R. J. Meigs, Clerk. 
Equity No. 8013. ; 
(Sam ple.) 
Certificate of membership. Benefit not to exceed $1,000. 


No. 8828. Age, 41. 
. Safety Fund Department. 


i The Hartford Life and Annuity Ins. Co., of Hartford, Connecticut 


In consideration of the representations, agreements, and warran- 
ties made in the application herefor, and of the admission fee paid ; 
and of the sum of ten dollars, to be paid to said company, to create 
a safety fund, as hereinafter described, and of twenty-five cents to be 
paid monthly for expenses, and of the further payment, in accord- 
ance with the conditions hereof, of all mortuary assessments, does 
hereby issue this certificate of membership in its safety fund depart- 
ment to Thomas L. Hume, of Washington, of District of Columbia, 
with the following agreements : 

That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee, named in a contract made with it (of which 
3 & copy is printed hereon) as a safety fund in trust for the uses and 
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purposes expressed in said contract; and shall at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount 
tv three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
cates in force in said department at such times, who shall have con- 
tributed five years prior to the date of any such division their stip- 
ulated proportion of said fund, by applying the same to the pay- 
ment of their future dues and assessments ; and that whenever said 
fund shall amount to one miilion dollars all subsequent receipts 
therefor shall be divided by the said company in like manner as the 
interest. Said company further agrees that if at any time, after said 
fund shall have amounted to three hundred thousand dollars, or after 
five years from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership, or shall neglect, if justly and legaily due, to pay the max- 
imum indemnity provided for by the terms of any certificate issued 
in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay, 
after demand upon it within the time herein stipulated for limita- 
tion of action, then it shall be the duty of said trustee to at once con- 
vert said safety fund into money and divide the same (less the rea- 
sonable charges and expenses for the management and control of 
said fund) among all the holders of certificates then in force in said 
department, or their !eval representatives, in the proportion which 
the amount of each of their certificates shall bear to the amount. of 
the whole number of such certificates in force; and that in such 
event it shall file with said trustee a correct list, under oath, of the 
names, residences and amounts of the certificates of all members en- 
titled to participate in such division; the evidence referred to 
above to be either certification by said insurance company’s presi- 
dent or secretary that a claim is justly and legally due, and that 
payment thereof has been demanded and _ refused, or the duly at- 
tested copy of a final judgment obtained thereupon in any court of 
competent jurisdiction, satisfaction of which has been neglected or 
refused for the period of sixty days from its date; and said com- 
pany further agrees that so long as any certificate of membership 
in its safety fund department shall remain in force said fund shall 
be in nowise chargeable or liable for any use or purpose except as 
above mentioned. 

Upon the death of a member aforesaid while this certificate is in 
force, all the conditions hereof having been conformed to by said 
member, and on the receipt by the presideut or secretary of said 
company of satisfactory proofs of such death, an assessment shall be 
mude upon the holders of all certificates iu force in said department 
at the date of such death, according to the table of graduated assess- 
ment rates, given hereon, as determined by their respective ages and 
the number of such certificates in force at the date of such death, 
and the sum collected thereon (less ten cents per member for cost of 
collection) shall be paid—provided, however, that in no case shall 
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the payment upon this certificate in the event of such death 
exceed one thousand dollars (less fifteen dollars as a post mortem 
contribution to said safety fund, if the deceased member shall not 
have fully contributed therefor as hereinbefore required, together 
with any balance due said company )—to his wife, Nannie G. Hume, 
if living; otherwise to his legal representatives within ninety days 
after the receipt of such proofs, upon presentation and surrender of 
this certificate; all such payments to be made at the home office 
of said company in lawful money of the United States. 

And said company further agrees that such mortuary assessment 
shall be in nowise chargeable or liable for any use or purposes other 
than for the payment of death claims, except as above mentioned. 

This certificate is issued by the company and accepted by the 
member upon the following express conditions and agreements : 

1. Application made part of contract.—The application on the 
faith of which this certificate issues is hereby referred to and made 
part of this contract. 

2. Of payments.—The person to whom this certificate is issued 
agrees to pay to said company twenty-five cents for expenses on the 
first day of each and every month after date of issue, and so long as 
this certificate shall remain in force; and also agrees to pay said 
company, upon each certificate that shall become a claim, an assess- 
ment in accordance with the table of graduated assessment rates, as 
printed hereon, within thirty days from day on which notice bears 
date; and further agrees to pay said company the sum of ten dol- 
lars towards said safety fund within sixty days from the date of 
this certificate, which will entitle the holder thereof to all the advan- 
tages under said fund, as set forth in the agreement with the trus- 
tees aforesaid, a copy of which is printed hereon and hereby made 
a part of this contract; all such payments to be made direct to said 
company; but, with the written permission of said company at- 
tached hereto, said payment required to be made towards the safety 
fund or any part thereof may be postponed and made payable at 
such other times as shall be named in such permission; and while 
the whole or any portion of such payment shall remain unpaid said 
company may apply any sum standing to the credit of this certifi- 
cate towards such payment. 

3. Conditions of acceptance.—The holder of this certificate further 
agrees and accepts the seme upon the express condition that if either 
the monthly dues, assessments, or the payment of the ten dollars to- 
wards the safety fund, as hereinbefore requird, are not paid to said 
company on the day due, then this certificate shall be null and void 
and of no effect, and no person shall be entitled to damages or the 
recovery of moneys paid for protection while the certificate was in 
force, either from said company or the trustee of the safety fund ; 
and that if a legal and just claim to benefit, under the terms of this 
certificate, shall arise before said safety fund shall have accumulated 
to three hundred thousand dollars, or before January 1, 1885, and 
the sum collected on the assessments to be made in such event shall 
be paid over, as hereinbefore stipulated, or such claim shall arise 
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ary 1, 1885, and this certificate shall be fully settled and surrendered, 
or if any final division from said safety fund, as hereinbefore pro- 
vided, shall be made by the trustee thereof on account of this certi- 
ficate, then, in such cases, all liability of said company and of its 
safety fund on account of this certificate shall cease. 

4. Mode of giving notice—A printed or written notice, directed 
to the address of the member, as it appears at the time on the books 
of the company, and deposited in the post-office at Hartford, or de- 
livered by an agent of the company, shall be deemed a legal and 
sufficient notice for all purposes hereof. <A transcript of the books 
of said company, certified by the secretary, showing such facts, shall 
be taken and accepted as conclusive evidence of the mailing of such 
notice and of the facts aforesaid as set forth in such transcript. 

5. Change of residence or address.—In case of change of resi- 
dence, post-office address, occupation, or name of the member, or his 
or her legal representatives, it is agreed on the part of the member 
that notice thereof in writing shall at once be given to the secretary 
of the company. In case of failure to do so,the company may pro- 
ceed for all purposes as if nosuch change had been made. 

4. Prohibitions.—If the member named in this certificate shall be 
personally engaged in blasting, submarine operations, mining under 
ground, manufacturing poisonous or explosive chemicals, “ braking ” 
or “coupling ” on and “ making up” of railroad trains, trading or liv- 
ing among savage tribes or nations, or shall be engaged in military 
or naval service—except in time of peace—without, in each of these 
cases, having first obtained the written consent of said company; or 
shall use alcoholic or narcotic stimulants so as to produce intoxica- 
tion sufficient to impair his or her health or to produce delirium 
tremens or to cause lis or her death, or shall die by self-destrue- 
tion—feloniously or otherwise, or while intoxicated, or from effects 
of drunkenness, or in consequence of a duel, or of keeping or visit- 
ing unlawful or disreputable resorts, or the violation or attempted 
violation of the laws of any nation, state, province, or municipality ; 
or if there has been any concealment, misrepresentation, or false 
statement or statement not true made in the application on which 
this certificate issues; or if the conditions herein shall not be in all 
respects observed and performed by the party to whom this certifi- 
cate issues, then, and in all such cases, this certificate shall be null 
and void and of no effect, and no person shall be entitled to dam- 
ages or the recovery of any moneys paid thereon. 

7. Travel and residence —The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class steam- 
ers, or sailing vessels, and to visit or reside in any portion of the 
world other than the residence named in the application herefor, 
where inhabited and civilized and free from epidemics, wars, or in- 
terns] dissensions. 

8. Limitation of action.—It is expressly understood and agreed 
that no action shall be maintained nor recovery had for any claim 
upon or by virtue of this certificate after the lapse of one year from 
the death of said member, and if no suit or proceedings for such 
recovery be commenced within one year from the date of death of 
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said member it shall be deemed a waiver on the part of all par- 
ties concerned of all rights or claims under or by virtue of this cer- 
tificate and as conclusive evidence against the validitv of such 
claim, and this certificate shall be null and void and of no effect, 
and no person shall be entitled to damages or the recovery of any 
moneys paid thereon; and it is further expressly agreed in case 
any suit or proceeding shall be commenced for the recovery of any 
claim under thiscertificate after the lapse of one year from the death 
of said member, or when tlie claim is otherwise illegal or fraudulent, 
— that the person or persons so commencing suit or proceeding, on 
failure to obtain judgment therefor, shall pay to said company the 
sum of two hundred dollars as its reasonable attorney fees and dam- 
ages, which sum shall be taxed as costs in the case, and shall be col- 
| lected as other costs in the suit are collected. 
' 9. Debts and Liens.—It is further agreed that this certificate shall 
/ be charged with any and all amounts that may be owing from the 
member or beneficiary herein or their assigns to said company at 
the time of the payment of this certificate, and the company re- 
serves a lien hereon to secure the payment of any such indebted- 
ness and the right to deduct and withhold the amount of any such 
| account or indebtedness in payment thereof; and that in case any 
country, state, or municipality in which the member or his legal 
representatives may reside shall levy a tax to be paid by said com- 
pany on account of any moneys collected hereon said member agrees 
to pay the amount of such tax to said company in addition to the 
payments hereinbefore named as part of the payments needed to 
hold this certificate in force, upon notice and demand by said com- 
pany, either in connection with the payments of assessments and 
annual dues or otherwise, as said company may from time to time 
elect. 

10. Assignments.—This certificate shall not be assigned or trans- 
ferred unless notice and copy of the assignment be given to said 
company, bor unless a claim hereunder, made by an assiguee, be 
subject to proof of interest. 

ll. Powers of agents —Agents of the company cannot alter or 
waive any of the conditions of this certificate nor issue permits of 
any kind, and they are not authorized to make any indorsements 
hereon, nor to receive money on assessments, dues, or safety-fund 
deposits maturing and payable after the issue of this certificate. 

In witness whereof the said Hartford Life and Annuity Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract, at Hartford, Conn., this 28 day of March, one 
thousand eight hundred and eighty. 

[Seal Hartford Life & Annuity [nsurance Co., Hartford, Conn. ] 

(Signed) Kh. H. CROSBY, President. 
(Signed) STEPHEN BALL, Secretary. 


Agents of the company are not authorized to make any indorse- 
ments on this certificate. 
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Trustee’s Contract. 


This agreement, made and entered into this thirty-first day of 
December, A. D. 1879, by and between the Hartford Life and An- 
nuity Insurance Company, a corporation organized under the laws 
of the State of Connecticut, and located in the city of Hartford, in 
said State, party of the first part, and the Security Company, a like 
corporation, also located at said Hartford, party of the second part, 
witnesseth : 

Whereas the party of the first part purposes to Issue to persons 
contracting therefor certificates of membership in a special depart- 
ment of its business to -be known as the safety fund department, 
and, in consideration of the sum of.ten dollars to be received on 
each one thousand dollars of the amount of each and every such 
certificate, for the purpose of creating its safety fund, to insert 
therein sundry agreements with such persons in the following words, 
to wit: 

“That said company will deposit said sum of ten dollars when 
received with the trustee named in a contract made with it (of which 
a copy is printed hereon), as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
cates in force in said department at such times, who shall have con- 
tributed five years prior to the date of any such division their stip- 
ulated proportion of said fund, by applying the same to the pay- 
ment of their future dues and assessments, and that whenever said 
fund shall amount to one million dollars all subsequent receipts 
therefor shall be divided by the said company in like manner as 
the interest. 

“Said company further agrees that if at any time after said fund 
shall have amounted to three hundred thousand dollars, or after 
five years from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership, or shall neglect if justly and legally due to pay the maxi- 
mum indemnity provided for by the terms of any certificate issued 
in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay 
after demand upon it within the time herein stipulated for lim- 
itation of action, then it shall be the duty of said trustee to at 
once convert said safety fund into money and divide the same (less 
the reasonable charges and expenses for the management and con- 
trol of said fund) among all the holders of certificates then in force 
in said department, or their legal representatives, in the proportion 
which the amount of each of their certificates shall bear to the 
amount of the whole number of such certificates in force; and that 
in such event it shall file with said trustee a correct list, under oath, 
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of the names, residences, and amounts of the certificates of all mem- 
bers entitled to participate in such division; the evidence referred 
to above to be either certification by said insurance company’s pres- 
ident or secretary that a claim is justly and legally due and that 
payment thereof has been demanded and refused, or the duly at- 
tested copy of a final judgment obtained thereupon in any court of 
competent jurisdiction, satisfaction of which has been neglected or 
refused for the period of sixty days from its date. 

“And said company further agrees that so long as any certificate 
of membership in its safety fund department shall remain in force 
said fund shall be in nowise chargeable or liable for any use or pur- 
pose except as above mentioned.” 

Now, therefore, the party of the first part, in consideration of the 
covenants and agreements herejnafter contained on the part of the 
party of the second part and in accordance with its agreement with 
its certificate holders, as hereinbefore recited, does hereby appoint 
the party of the second part trustee as aforesaid, and covenants and 
agrees with it and its successors in said trust to deposit with said 
trustee as soon as received the sum of ten dollars on each thousand 
dollars of the amount of each and every certificate of membership 
issued by it in the aforesaid department until said fund shall amount 
to one million dollars, to be by said trustee held in trust and ac- 
cumulated as hereinafter agreed, and the income thereof, less the 
reasonable compensation and expenses of said trust, to be paid over 
to the party of the first part, as hereafter provided, to be used by 
the party of the first part in accordance with the hereinbefore re- 
cited agreements; and when said trustee shall pay the income as 
above to the party of the first part or shall make any other pay- 
ments from said fund, as required by the terms hereof, the hability 
of said trustee on the amount so paid shall cease; it being under- 
stood and agreed that said fund belongs to the party of the first part 
subject to the expressed trusts herein provided. 

And the party of the second part, for itself and its successors, in 
consideration of such deposits and of a reasonable compensation for 
its services, and the necessary expenses of managing said trust, cov- 
enants and agrees with the party of the first part and its successors 
and with each of the holders of the aforesaid certificates that it will 
receive, hold, manage, and dispose of all said deposits, made with it 
by said insurance company, principal and income in accordance 
with the uses and purposes specified in the hereinbefore recited 
agreements of the party of the first part with its certificate holders ; 
and shall at all reasonable times exhibit to the party of the first part 
all the securities and investments composing said trust fund, and 
shall render true statements of the account of said funds and the 
income thereof to any person entitled to request the same by reason 
of an interest therein; said party of the first part hereby agreeing 
to keep the party of the second part correctly informed of the names, 
addresses, numbers, and amounts of certificates of all persons thus 
entitled. 

That, as often as the sums composing such fund shall be in amount 
sufficient to purchase one thousand dollars, par value, of United 


328 C. N. B. OF W. CITY ET AL. Vs. A. G. HUME ET AL. AND 


States bonds, said trustee shall make tnvestments of such funds 
therein and register the same in its name as trustee of the safety 
fund of the said insurance company, and, provided no default by 
the party of the first part as hereinbefore recitea shall occur, shall 
accumulate said fund and the income thereof (less the reasonable 
compensation and expenses), for five years from July Ist, 1879, or 
until such time thereafter as said fund shall amount to three hun- 
dred thousand dollars, par value, of the bonds purchased for said 
fund, when the party of the second part will pay over to the party 
‘of the first part, semi-annually thereafter, all the further income 
from said fund (less the accruing and unpaid compensation and ex- 
penses), to be by the party of the first part used for the purposes 
mentioned in the hereinbefore recited agreements ; and, unless such 
default shall occur, will thereafter add to the principa! of said fund 
the deposits thereafter received from the party of the first part, 
exclusive of the income therefrom, until the whole fund shall 
amount in such bonds, at their par value, to one million dollars ; 
aud in the event of the failure or neglect mentioned in the herein- 
before recited agreements will convert said fund into money and 
divide the same in accordance with the hereinbefore-recited agree- 
ments, as soon as can reasonably be done after the necessary infor- 
mation of the proper persons and their shares shall have been ob- 
tained, said party of the first part hereby agreeing to put the party 
of the second part in possession of the information required for the 
making of a proper division thereof as agreed with its certificate 
holders. 

All payments required hereby to be made to the party of the first 
part to cease upon the aforesaid failure or neglect of the party of the 
first part; and all payments required herein to be made to the cer- 
tificate holders by the party of the second part to be made at the 
office of said trustee or of the successor in said trust. 

The necessary expenses connected with the management of said 
fund shall be limited to the ordinary commissions for purchasing or 
selling and transfer or transmission of the hereinbefore mentioned 
bonds, together with the cost of the stationary and postage used in 
replying to requests for information of the condition of said fund 
and the actual cost of any judicial action needed to determine the 
legal status of said fund; all other expense to be included in and 
covered by such reasonable charge as shall be made for the compen- 
sation of the trusteeship, to be determined by the amount of time 
and labor involved in the execution thereof. 

It is hereby mutually understood and agreed by both parties 
hereto that all the hereinbefore-recited agreements of the party of 
the first part with the certificate holders shall constitute the uses 
and purposes of the trust expressed herein; and it is hereby fur- 
ther understood and agreed that at such time as it shall be shown 
that all certificates of membership issued by the party of the first 
part in its safety fund department have been legally settled and 
surrendered to it; or properly cancelled in accordance with their 
terms, it shall be held and considered that the uses and purposes of 
suid trust have been fully accomplished by said insurance company, 
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and the balance of said fund, if any, shall be paid over to the party 
of the first part. 

And it is further understood and agreed that if said party of the 
second part shall, for any cause, fail to perform its duties as such 
trustee us hereinbefore specified, or if, by reason of financial embar- 
rassment of the party of the second part or other cause, it shall be 
deemed expedient to remove said trust from its hands, then a new 
trustee may be appointed, by the mutual nomination of said insur- 
ance company and the then insurance commissioner of the State of 
Connecticut, to succeed to said trust, with all the duties and obliga- 
tions herein imposed upon said original trustee, and said party of 
the second part shall surrender said fund to such successor. 

In witness whereof the party of the first part has affixed hereto 
the corporate seal of said insurance company and caused these pres- 
ents to be signed by its president and secretary. 

And the party of the second part has hereto affixed its corporate 
seal, and its president and treasurer have hereunto set their hands. 

Done in duplicate, at Hartford, in the State of Connecticut, the 
day and year first above written. 


[ SEAL. ] 


[SEAL. ] 


Table of Graduated Assessment Rates for Death Losses for Every $1,000 
of a Total Indemnity of $1,000,000. 
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Bas These rates decrease in proportion as the total indemnity in 
force increases above one million dollars in amount, and are calcu- 
lated so as to cover the usual expense for collecting. 
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Endorsed: This company has no agents authorized to receive 
money on assessments, dues, or safety fund deposit, or on any account 


after issuing of certificate. Sample. No. 8828. Safety fund depart- ¢ 
. ment. Certificate of membership. Benefit not to exceed $1,000. 


Issued by the Hartford Life and Annuity Insurance Co., Hartford, 
Conn. Name, Thomas L. Hume. Agent, PB. Lewis Blackford. 
pas Read carefully all the conditions of this certificate. 
No person should be a party to a contract without knowing all its 
conditions. 
| After an agent has delivered this certificate and collected the ad- 
| mission fee his responsibility ceases, and no other payment con- 
nected with the indemnity under this certificate must be made to 
an agent without the production of a receipt signed by the com- 
pany’s secretary. 
Always give number of this certificate in writing to home office. 


Received of the Hartford Life and Annuity Insurance Company, 
| of Hartford, Conn., , in full for all claims under this certificate, 
| No. , on the life of , deceased. 
| — —, Beneficiary. 
— —, Beneficiary. 


Witness: 


Know-all men by these presents that the undersigned bene- 
ficiar— named in the within certificate, issued to , 1n con- 
sideration of , have sold, assigned, and conveyed to —— ’ 
of , county of , State of ,and to lh— heirs and assigns 
forever, all right, title, and interest in the within certificate of 
membership, subject to the terms and conditions thereof. 

I hereby constitute the said assignee or assignees its attorney in 
my name, but to h—own use, to take all legal measures which 
may be proper to keep in force said certificate and finally collect all \ 
amounts due and to become due thereunder, with power of substi- } 
tution. 

Witness my hand and seal this — day of 


= vm 


[SKAL. | 


If more than one beneficiary they can sign below. 


821 ExuisitA No.2. Filed Apr. 25,1882. R.J. Meigs, Clerk. 
Equity No. 8013. 
(Sam ple.) 


Certificate of membership. Benefit not to exceed $1,000. 


No. 8829. Age, 41. 
Safety Fund Department. 


| The Hartford Life and Annuity Ins. Co. of Hartford, Connecticut, 


In consideration of the representations, agreements, and. warran- r 
ties made in the application herefor, and of the admission fee paid, ; 


A. G. HUME VS. C. N. B. OF W. CITY ET AL. 331 


and of the sum of ten dollars to be paid to said company to create a 
safety fund as hereinafter described, and of twenty-five cents to be 
paid monthly for expenses, and of the further payment, in accord- 
ance with the conditions hereof, of all mortuary assessments, does 
hereby issue this certificate of membership in its safety fund depart- 
ment to Thomas L. Hume, of Washington, District of Columbia, with 
the following agreements: 

That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount to 
three Lundred thousand dollars, or whenever thereaftersaid sum shall 
be attained, make a semi-antfual division of the net interest received 
therefrom by it pro rata among all the holders of certificates in force 
in said department at such times who shall have contributed five 
years prior to the date of any such division their stipulated propor- 
tion of said fend by applying the same tothe payment of their 
future dues and assessments, and that whenever said fund shall 
amount to one million dollars all subsequent receipts therefor shall 
be divided by the said company in like manner as the interest. 
Said company further agrees that if at any time after said fund shall 
have amounted to three hundred thousand dollars, or after five years 
from Javuary 1, 1880, if that amount shall not have been attained 
before that date, it shall fail by reason of insufficient membership, 
or shall neglect, if justly and legally due, to pay the maximum in- 
demnity provided for by the terms of any certificate issued in said 
department, and such certificate shall be presented for payment to 
said trustee by the legal holder thereof, accompanied by satisfactory 
evidence, as hereinafter provided, of its failure to pay, after demand 
upen it within the time herein stipulated for limitation of action, 
then it shall be the duty of said trustee to at once convert said safety 
fund into money, and divide the same (less the reasonable charges 
and expenses for the management and control of said fund) among 
all the holders of certificates then in force in said department or 
their legal representatives in the proportion which the amount of 
each of their certificates shall bear to the amount of the whole num- 
ber of such certificates in force, and that in such event it shall file 
with said trustee a correct list, under oath, of the names, residences, 
and amounts of the certificates of all members entitled to participate 
in such division; the evidence referred to above to be either certi- 
fication by said insurance company’s president or secretary that a 
claim is justly and legally due, and that payment thereof has been 
demanded and refused, or the duly attested copy ofa final judgment 
obtained thereupon in any court of competent jurisdiction, sutisfac- 
tion of which has been neglected or refused for the period of sixty 
days from its date; and said company further agrees that so long as 
any certificate of membership in its safety fund department shall 
remain in force said fund shall be in nowise chargeable or liable 
for any use or purpose except as above mentioned. 

Upon the death of the member aforesaid while this certificate is 
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in force, all the conditions hereof having been conformed to by said 
meniber, and on the receipt by the president or secretary of said 
company of satisfactory proofs of such death, an assessment shall be 
made upon the holders of all certificates in force in said department 
at the date of such death, according to the table of graduated assess- 
ment rates given hereon, as determined by their respective ages and 
the number of such certificates in force at the date of such death, 
aud the sum collected thereon (less ten cents per member for cost of 
collection) shall be paid: Provided, however, That in no ease shall 
the payment upon this certificate in the event of such death exceed 
one thousand dollars (less fifteen dollars as a post-mortem contribu- 
tion to said safety fund, if the deceased member shall not have fully 
contributed therefor as hereinbefore required, together with any 
balance due said company), to his wifé, Nannie G. Hume, if living ; 
otherwise to his legal representatives within ninety days after the 
receipt of such proofs upon presentation and surrender of this certifi- 
ficate; all such payments to be made at the home office of said com- 
pany in lawful money of the United States. 

And said company further agrees that such mortuary assessment 
shall bein nowise chargeable or liable for any use or purposes other 
than for the payment of death claims, except as above mentioned. 

This certificate is issued by the company and accepted by the 
member upon the following express conditions and agreements: 

1. Application made part of contract—The application on the 
faith of which this certificate issues is hereby referred to and made 
a part of this contract. 

2. Of payments—The person to whom this certificate is issued 
agrees to pay to said company twenty-five cents for expenses on the 
first day of each and every month after date of issue and so long as 
this certificate shall remain in force; and also agrees to pay said 
company, upon each certificate that shall become a claim, an assess- 
ment in accordance with the table of graduated assessment rates as 
printed hereon within thirty days from day on which notice bears 
date; and further agrees to pay said company the sum of ten dollars 
towards said safety fund within sixty days from the date of this cer- 
tificate, which will entitle the holder hereof to all the advantages 
under said fund asset forth in the agreement with the trustees afore- 
said, a copy of which is printed hereon and hereby made a part of 
this contract ; all such payments to be made direct to said com- 
pany, but with the written permission of said company attached 
hereto ; said payment required to be made towards the safety fund or 
any part thereof may be postponed and made payable at such other 
times as shall be named in such permission, and while the whole or 
any portion of such "payment shall remain unpaid said company 
may apply any sum standing to the credit of this certificate towards 
such payment. 

3. Conditions of acceptance.—The holder of this certificate further 
agrees and accepts the same upon the express condition that if either 
the monthly dues, assessments, or the payment of the ten dollars 
towards the safety fund, as hereinbefore required, are not paid to 
said company on the day due, then this certificate shall be null and 
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void and of no effect, and no person shall be entitled to damages or 
the recovery of any moneys paid for protection while the certificate 
was in force, either from said company or the trustee of the safety 
fund; and that if a legal and just claim to benefit, under the terms 
of this certificate, shall arise before said safety fund shall have ac- 
cumulated to three hundred thousand dollars, or before January 1, 
1885, and the sum collected on the assessments to be made in such 
event shall be paid over, as hereinbefore stipulated; or — such claim 
shall arise after said fund shall have accumulated to said amount, 
or after January 1, 1885, and this certificate shall be fully settled 
and surrendered ; or if any final division from said safety fund, as 
hereinbefore provided, shall be made by the trustee thereof on 
account of this certificate, then, in such eases, all liability of said 
company and of its safety fund on account of this certificate shall 
cease. 

4. Mode of giving notice—<A printed or written notice, directed 
to the address of the member, as it appears at the time on the books 
of the company, and deposited in the post office at Hartford, or 
delivered by an agent of the company, shall be deemed a legal and 
sufficient notice for all purposes hereof. A transcript of the books 
of suid company, certified by the secretary, showing such facts, 
shall be taken and accepted as conclusive evidence of the mailing 
of such notice, and of the facts aforesaid, as set forth in such tran- 
script. 

5. Change of residence or address.—In ease of change of residénce, 
post-office address, occupation, or name of the member, or his or her 
legal representative, it is agreed on the part of the member that 
notice thereof in writing shall at once be given to the secretary of 
the company. In case of failure to do so, the company may proceed 
for all purposes as if no such change had been made. 

6. Prohibitions.—If the member named in this certificate shall be 
personally engaged in blasting, submarine op rations, mining under 
ground, manufacturing poisonous or explosive chemicals, “ braking” 
or “coupling” on and “making up” of railroad trains, trading or 
living among savage tribes or nations, or shall be engaged in mili- 
tury or naval service, except in time of peace, without, in each of 
these cases, having first obtained the written consent of said com- 
pany, or shall use alcoholic or narcotic stimulants so as to produce 
intoxication sufficient to impair his or her health or to produce de- 
lirium tremens, or to cause his or her death, or shall die by self-de- 
struction—feloniously or otherwise—or while intoxicated, or from 
effects of drunkenness, or in consequence of a duel, or of keeping or 
visiting unlawful or disreputable resorts, or the violation or at- 
tempted violation of the laws of any natien, State, province, or 
municipality, or if there has been any concealment, misrepresenta- 
tion, or false statement or statement not true made in the applica- 
tion on which this certifieate issues, or if the conditions herein shall 
not be in all respects observed aud performed by the party to whom 
this certificate issues, then, and in all such cases, this certificate 
shall be null and void and of no effect, and no person shall be en- 
titled to damages or the recovery of any moneys paid thereon. 
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7. Travel and residence.—The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class 


steamers, or sailing vessels, and to visit or reside in any portion of 


the world other than the residence named in the application here- 
for, where inhabited and civilized and free from epidemics, wers, or 
internal dissensions. 

8. Limitation of action.—It is expressly understood and agreed 
that no action shall be maintained nor recovery had for any claim 
upon or by virtue of this certificate after the lapse of one year from 
the death of said member, and if no suit or proceedings for such re- 
covery be commenced within one year from the date of death of said 
member, it shall be deemed a waiver on the part of all parties con- 
cerned of all rights or claims under or by virtue of this certificate 
and as conclusive evidence against the validity of such claim, and 
this certificate shall be null and void and of no effect, and no person 
shall be entitled to damages or the recovery of any moneys paid 
thereon; and it is further expressly agreed, in case any suit or pro- 
ceeding shall be commenced for the recovery of any claim under 
this certificate after the lapse of one year from the death of said 
member, or when the claim is otherwise illegal or fraudulent, that 
the person or persons so commencing suit or proceeding, on failure 
to obtain judgment therefor, shall pay to said company the sum of 
two hundred dollars, as its reasonable attorney’s fees and damages, 
whici sum shall be taxed as costs in the ease and shall be collected 
as other costs in the suit are collected. 

9. Debts and liens.—It is further agreed that this certificate shall 
be charged with any and all amounts that may be owing from the 
member or beneficiary herein or their assigns to said company at the 
time of the payment of this certificate, and the company reserves a 
lien hereon tosecure the payment of such indebtednessand the right to 
deductand withhold the amount of any such account or indebtedness 
in payment thereof; and that in caseany county, State, or municipality 
in which the member or his legal representatives may reside shall 
levy a tax to be paid by said company on account of any moneys 
collected hereon, said member agrees to pay the amount of such tax 
to said company, in addition to the payments hereinbefore named, 
as part of the payments needed to hold this certificate in force, upon 
notice and demand by said company, either in connection with the 
payments of assessments and annual dues or otherwise, as said com- 
pany may from time to time elect. 

10. Assignments.—This certificate shall not be assigned or trans- 
ferred unless notice and copy of the assignment be given to said 
company nor unless a claim hereunder, made bv an assignee, be sub- 

ject to proof of interest. 

11. Powers of agents.—Agents of the company cannot alter or 
waive anv of the conditions of this certificate nor issue permits of any 
kind, and they are not authorized to make any indorsements hereon 
nor to receive money on assessments, dues, or safety fund deposits 
maturing and payable after the issue of this certificate. 

In witness whereof the said Hartford Lifeand Annuity Insurance 
Company have, by their president and secretary, signed and deliv- 
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ered this contract at Hartford, Conn., this 28 day of March, one thou- 
sand eight hundred and eighty- —. 
[Seal Hartford Life & Annuity Insurance Co., Hartford, Conn.} 


(Signed) E. H. CROSBY, President. 
(Signed) STEPHEN BALL, Secretary. 


Agents of the company are not authorized to make any indorse- 
nents on this certificate. 


Trustee's Contract. 


This agreement, made and entered into this thirty-first day of De- 
cember, A. D. 1879, by and between the Hartford Life and Annuity 
Insurance Company, a corporation organized under the laws of the 
State of Connecticut and located in the city of Hartford, in said State, 
party of the first part.and the Security Company,a like corporation, 
also located at said Hartford, party of the second part, witnesseth : 

Whereas the party of the first part purposes to issue to persons 
contracting therefor certificates of membership in a special depart- 
ment of its business to be known as the safety fund department, and, 
in consideration of the sum of ten dollars to be received on each one 
thousand dollars of the amount of each and every such certificate 
for the purpose of creating its safety fund, to insert therein sundry 
agreements with such persons in the words following, to wit : 

“That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall, at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the bolders of certifi- 
cates in force in said department at such times who shall have con- 
tributed five years prior to the date of any such division their stipu- 
lated proportion of said fund, by applying the same to the payment 
of their future dues and assessments, and that whenever said fund 
shall amount to one million dollars all subsequent receipts therefor 
shall be divided by the suid company in like manner as the in- 
terest. 

“Said company further agrees that if at any time after said fund 
shall have amounted to three hundred thousand dollars, or after five 
years from January 1, 1880, if that amount shall not have been 
attained before that date, 1t shall fail by reason of insufficient mem- 
bership or shall neglect, if justly and legally due, to pay the maxi- 
mum indemnity provided for by the terms of any certilicate issued 
in said department and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay, 
after demand upon it, within the time herein stipulated for limita- 
tion of action, then it shall be the duty of said trustee to at once 
convert suid safety fund into money and divide the same (less the 
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7. Travel and residence.--The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class 


steamers, or sailing vessels, and to visit or reside in any portion of 


the world other than the residence named in the application here- 
for, where inhabited and civilized and free from epidemics, wars, or 
internal dissensions. 

8. Limitation of action.—It is expressly understood and agreed 
that no action shall be maintained nor recovery had for any claim 
upon or by virtue of this certificate after the lapse of one year from 
the death of said member, and if no suit or proceedings for such re- 
covery be commenced within one year from the date of death of said 
member, it shall be deemed a waiver on the part of all parties con- 
cerned of all rights or claims under or by virtue of this certificate 
and as conclusive evidence against the validity of such claim, and 
this certificate shall be null and void and of no effect, and no person 
shall be entitled to damages or the recovery of any moneys paid 
thereon; and it is further expressly agreed, in case any suit or pro- 
ceeding shall be commenced for the recovery of any claim under 
this certificate after the lapse of one year from the death of said 
member, or when the claim is otherwise illegal or fraudulent, that 
the person or persons so commencing suit or proceeding, on failure 
to obtain judgment therefor, shall pay to said company the sum of 
two hundred dollars, as its reasonable attorney’s fees and damages, 
which sum shall be taxed as costs in the case and shall be collected 
as other costs in the suit are collected. 

9, Debts and liens.—It is further agreed that this certificate shall 
be charged with any and all amounts that may be owing from the 
member or beneficiary herein or theirassigns to said company at the 
time of the payment of this certificate, and the company reserves a 
lien hereon tosecure the payment of such indebtednessand the right to 
deductand withhold the amount of any such account or indebtedness 
in payment thereof; and that in caseany county, State, or municipality 
in which the member or his legal representatives may reside shall 
levy a tax to be paid by said company on account of any moneys 
collected hereon, said member agrees to pay the amount of such tax 
to said company, in addition to the payments hereinbefore named, 
as part of the payments needed to hold this certificate in force, upon 
notice and demand by said company, either in connection with the 
payments of assessments and annual dues or otherwise, as said com- 
pany may from time to time elect. 

10. Assignments.—This certificate shall not be assigned or trans- 
ferred unless notice and copy of the assignment be given to said 
company nor unless a claim hereunder, made by an assignee, be sub- 

ject to proof of interest. 

11. Powers of agents.—Agents of the company cannot alter or 
waive any of the conditions of this certificate nor issue permits of any 
kind, and they are not authorized to make anv indorsements hereon 
nor to receive money on assessments, dues, or safety fund deposits 
maturing and payable after the issue of this certificate. 

In witness whereof the said Hartford Lifeand Annuity Insurance 
Company have, by their president and secretary, signed and deliv- 
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ered this contract at Hartford, Conn., this 28 day of Marcel, one thou- 
sand eight hundred and eighty- —. 
[Seal Hartford Life & Annuity Insurance Co., Hartford, Conn.] 


(Signed) Ek. H. CROSBY, President. 
(Signed) STEPHEN BALL, Secretary. 


Agents of the company are not authorized to make any indorse- 
nents on this certificate. 


Trustee's Contract. 


This agreement, made and entered into this thirty-first day of De 
cember, A. D. 1879, by and between the Hartford Life and Annuity 
Insurance Company, a corporation organized under the laws of the 
State of Connecticut and located in the city of Hartford, in said State, 
party of the first part.and the Security Company,a like corporation, 
also located at said Hartford, purty of the second part, witnesseth : 

Whereas the party of the first part purposes to issue to person: 
contracting therefor certificates of membership in a special depart- 
ment of its business to be known as the safety fund department, and, 
in consideration of the sum of ten dollars to be received on each one 
thousand dollars of the amount of each and every such certificate 
for the purpose of creating its safety fund, to insert therein sundry 
agreements with such persons in the words following, to wit: 

“That said compauy will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall, at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the bolders of certifi- 
cates in force in said department at such times who shall have con- 
tributed five years prior to the date of any such division their stipu- 
lated proportion of said fund, by applying the same to the payment 
of their future dues and assessments, and that whenever said fund 
shall amount to one million dollars all subsequent receipts therefor 
shall be divided by the suid company in like manner as the in- 
terest. 

“Said company further agrees that if at any time after said fund 
shall have amounted to three hundred thousand dollars, or after five 
years from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership or shall neglect, if justly and legally due, to pay the maxi- 
mum indemnity provided for by the terms of any certificate issued 
in said department and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay, 
after demand upon it, within the time herein stipulated for limita- 
tion of action, then it shall be the duty of said trustee to at once 
convert suid safety fund into money and divide the same (less the 


336 C. N. B. OF W. CITY ET AL. VS. A. G. HUME ET AL. AND 


reasonable charges and expenses for the management and control of 
said fund) among all the holders of certificates then in force in said 
department or their legal representatives in the proportion which 
the amount of each of their certificates shall bear to the amount of 
the whole number of such certificates in force, and that in such event 
it shall file with said trustee a correct list, under oath, of the names, 
residences, and amounts of the certificates of all members entitled to 
participate in such division; the evidence referred to above to be 
either certification by said insurance company’s president or secre- 
tary that a claim is justly and legally dueand that payment thereof 
has been demanded and refused or the duly attested copy of a final 
judgment obtained thereupon in any court of competent jurisdiction, 
satisfaction of which has been neglected or refused for the period of 
sixty days from its date. 

“And said company further agrees that so long as any certificate 
of membership in its safety fund department shail remain in force, 
said fund shall be in nowise chargeable or liable for any use or pur- 
pose except as above mentioned.” 

Now, therefore, the party of the first part, in consideration of the 
coyenants and agreements hereinafter contained on the part of the 
party of the second part and in accordance with its agreement with 
its certificate holders, as hereinbefore recited, does hereby appoint 
the party of the second part trustee as aforesaid, and covenants and 
agrees with it and its successors in said trust to deposit with said 
trustee, as soon as received, the sum of ten dollars on each thousand 
dollars of the amount of each and every certificate of membership 
issued by it in the aforesaid department until said fund shall amount 
to one million dollars, to be by said trustee held in trust and accu- 
mulated as hereinafter agreed, and the income thereof, less the 
reasonable compensation and expenses of said trust, to be paid over 
to the party of the first part, as hereafter provided, to be used by the 
party of the first part in accordance with the hereinbefore-recited 
agreements; and when said trustee shall pay the income, as above, 
to the party of the first part or shall make any other payments from 
said fund, as required by the terms hereof, the liability of said trustee 
on the amount so paid shall cease, it being understood and agreed 
that said fund belongs to the party of the first part, subject to the 
expressed trusts herein provided. 

And the party of the second part, for itself and its successors, in 
consideration of such deposits and of a reasonable compensation for 
its services and the necessary expenses of managing said trust, cov- 
enants and agrees with the party of the first part and its successors 
and with each of the holders of the aforesaid certificates that it will 
receive, hold, manage, and dispose of all said deposits made with 
it by said insurance company, principal and income, in accordance 
with the uses and purposes specified in the herein before-recited ugree- 
ments of the party of the first part with its certificate holders, and 
shall at all reasonable times exhibit to the party of the first part all 
the securities and investments composing said trust fund, and shall 
render true statements of the account of said funds and the income 
thereof to any person entitled to request the same by reason of an 
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interest therein, said party of the first part hereby agreeing to keep 
the party of the second part correctly informed of the names, ad- 
dresses, numbers, and amounts of certificates of all persons thus 
entitled. 

That, as often as the sums composing such fund shall be in amount 
sufficient to purchase one thousand dollars, par value, of United 
States bonds, said trustee shall make investments of such funds 
therein and register the same in its name as trustee of the safety 
fund of the said insurance company, and, provided no default by the 
party of the first part, as hereinbefore recited, shall occur, shall accu- 
mulate said fund and the income thereof (less the reasonable com- 
pensation and expenses) for five years from July Ist, 1879, or until 
such time thereafter as said fund shall amount to three hundred 
thousand dollars, par value, of the bonds purehased for said fund, 
when the party of the second part will pay over to the party of the 
first part, semi-annually thereafter, all the further income from said 
fund (less the accruing and unpaid compensation and expenses) to 
be by the party of the first part used for the purposes mentioned in 
the hereinbefore-recited agreements, and unless such default shall 
occur will thereafter add to the principal of said fund the deposits 
thereafter received from the party of the first part, exclusive of the 
income therefrom, until the whole fund shall amount in such bonds, 
at their par value, to one million dollars, and in the event of the 
failure or neglect mentioned in the hereinbefore-recited agreements 
will convert said fund into money and divide the same in accord- 
ance with the hereinbefore-recited agreements, as soon as can reason- 
ably be done after the necessary information of the proper persons 
and their shares shall have been obtained, said party of the first part 
hereby agreeing to put the party of the second part in possession of 
the information required for the making of a proper division thereof 
as agreed with its certificate holders. 

All payments required hereby to be made to the party of the first 
part to cease upon the aforesaid failure or neglect of the party of the 
first part, and all payments required herein to be made to the cer- 
tificate holders by the party of the second part to be made at the 
office of said trustee or of the successor in said trust. 

The necessary expenses connected with the management of said 
fund shall be limited to the ordinary commissions for purchasing or 
selling and transfer or transmission of the hereinbefore-mentioned 
bonds, together with the cost of the stationery and postage used in 
replying to requests for information of the condition of said fund and 
the actual cost of any judicial action needed to determine the legal 
status of said fund; all other expense to be included in and covered 
by such reasonable charge as shall be made for the compensation of 
the trusteeship, to be determined by the amount of time and labor 
involved in the execution thereof. 

It is hereby mutually understood and agreed by both parties hereto 
that all the hereinbefore-recited agreements of the party of the first 
part with the certificate holders shall constitute the uses and pur- 
poses of the trust expressed herein; and it is hereby further under- 
stood and agreed that at such time as it shall be shown that all 
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seal.and its president and treasurer 
Done in duplicate, at Hartford, in the State of Connecticut, the day 
and year first above written. 


A. G. 


HUME 


ET AL. 


AND 


certificates of membership issued by the party of the first part in its 
safety fund department have been legally settled and surrendered to 
anceled in accordance with their ter ms, it shall be 
held and considered that the uses and purposes of said trust have 
: been fully accomplished by said insurance company, and the balance 
of said fund, if any, shall be paid over to the party of the first part. 
And it is further understood and agreed that if said party of the 
second part shall, for any cause, fail to perform its duties as such 
trustee, as hereinbefore specified, or if, by reason of financial embar- 
rassment of the party of the second part or other cause, it shall be 
deemed expedient to remove said trust from its hands, then a new 
trustee may be appointed by the mutual nomination of said insur- 
ance company and the then insurance commissioner of the State of 
Connecticut to sueceed to said trust,.with all the duties 
tions herein imposed upon said original trustee, and said party of 
the second part shall surrender said fund to such successor. 
In witness whereof the party of the first part has affixed hereto 
the corporate seal of said insurance company and caused these pres- 

ents to be signed by its president and secretary. 
And the party of the second part has hereto affixed its corporate 


and obliga- 


have hereunto set their hands. 


HARTFORD LIFE AND ANNUITY 


INS. CO., 
By E. H. CROSBY, President, 
And STEPHEN BALL, Secretary. 


SECURITY COMPANY, 
DAY, Pr esident, 


By ROBERT E-. 
And WILLIAM L. M ATSON, 


Table of Graduated Assessment Rates for Death Losses for Every $1,000, 
of a Total Indemnity of $1,000,000. 
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teas These rates decrease in proportion as the total indemnity in 
force increases above one million dollars in amount, and are caleu- 
lated so as to cover the usual expense for collecting. 


[Endorsed :] This company has no agents authorized to receive 
money on assessments, dues, or safety fund deposit, or on any ac- 
count after issuing of certificate. Sample. No. 8829. Safety fund 
department. Certificate of membership. Benefit not to exceed 
$1,000. Issued by the Hartford Life and Annuity Insurance Co., 
Hartford,Conn. Name,Thomas L. Hume. Agent, B. Lewis Black- 
ford. 

fea Read carefully all the conditions of this certificate. 

No person should be a party to a contract without knowing all its 
conditions. 

After an agent has delivered this certificate and collected the ad- 
mission fee his responsibility ceases and no other payment connected 
with the indemnity under this certificate must be made to an agent 
without the production of a receipt signed by the company’s secre- 
tary. 

Always give number of this certificate in writing to home office. 

Received of the Hartford Life and Annuity Insurance Company, 
of Hartford, Conn., , in full for all claims under this certificate, 
No. , on the life of , deceased. 


, Beneficiary. 
——, Beneficiary. 


Witness: 


Know all men by these presents that the undersigned beneficiar— 
named in the within certificate, issued to , 1n consideration 


of , have sold, assigned, and conveyed to , of ’ 
county of , State of , and to h— heirs and assigns, forever 
all right, title, and interest in the within certificate of member- 


ship, subject to the terms and conditions thereof. 

I hereby constitute the said assignee or assignees its attorney, in 
my name but to h— own use, to take all legal measures which may 
be proper to keep in force said certificate and finally collect all 
amounts due and to become due thereunder, with power of substitu- 
tion. 


Witness my hand and seal this — day of , 18—. 


[SEAL. | 


If more than one beneficiary they can sign below. 
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822. Exnuipit A No.3. Filed April 25, 1882. R. J. Meigs, Clerk. 
Equity No. 8013. 
(Sam ple.) 
Certificate of membership. Benefit not to exceed $1,000. 


No. 8830. Age, 41. 
Safety Fund Department. 


The Hartford Life and Annuity Ins. Co., of Hartford, Connecticut, 


In consideration of the representations, agreements, and warran- 
ties made in the application herefor, and of the admission fee paid ; 
and of the sum of ten dollars, to be paid to said company, to create 
a safety fund, as hereinafter described, and of twenty-five cents to be 
paid monthly for expenses, and of the further payment, in accord- 
ance with the conditions hereof, of all mortuary assessments, does 
hereby issue this certificate of membership in its safety fund depart- 
ment to Thomas L. Hume, of Washington, of District of Columbia, 
with the following agreements: 

That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract; and shall at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
cates in force in said department at such times, who shali have con- 
tributed five years prior to the date of any such division their stip- 
ulated proportion of said fund, by applying the same to the pay- 
ment of their future dues and assessments; and that whenever said 
fund shall amount to one miilion dollars all subsequent receipts 
therefor shall be divided by the said company in like manner as'the 
interest. Said company further agrees that if at any time, after said 
fund shall have amounted to three hundred thousand dollars, or after 
five years from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership, or shall neglect, if justly and legaily due, to pay the max- 
imum indemnity provided for by the terms of any certifivate issued 
in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay, 
after demand upon it within the time herein stipulated for limita- 
tion of action, then it shall be the duty of said trustee to at once con- 
vert said safety fund into money and divide the same (less the rea- 
sonable charges and expenses for the management and control of 
said fund) among all the holders of certificates then in force in said 
department, or their legal representatives, in the proportion which 
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the amount of each of their certificates shall bear to the amount. of 
the whole number of such certificates in force; and that in such 
event it shall file with said trustee a correct list, under oath, of the 
names, residences, and amounts of the certificates of all members en- 
titled to participate in such division; the evidence referred to 
above to be either certification by said insurance company’s presi- 
dent or secretary that a claim is justly and legally due, and that 
payment thereof has been demanded and refused, or the duly at- 
tested copy of a final judgment obtained thereupon in any court of 
competent jurisdiction, satisfaction of which has been neglected or 
refused for the period of sixty days from its date; and said com- 
pany further agrees that so long as any certificate of membership 
In its safety fund department shall remain in force said fund shall 
be in nowise chargeable or liable for any use or purpose except as 
above mentioned. 

Upon the death of a member aforesaid while this certificate is in 
force, all the conditions hereof having been conformed to by said 
member, and on the receipt by the presideut or secretary of said 
company of satisfactory proofs of such death, an assessmentshall be 
made upon the holders of all certificates in force in said department 
at the date of such death, according to the table of graduated assess- 
ment rates, given hereon, as determined by their respective ages and 
the number of such certificates in force at the date of such death, 
and the sum collected thereon (less ten cents per member for cost of 
collection) shall be paid—provided, however, that in no case shall 
the payment upon this certificate in the event of such death 
exceed one thousand dollars (less fifteen dollars as a post-mortem 
contribution to said safety fund, if the deceased member shall not 
have fully contributed therefor as hereinbefore required, together 
with any balance due said company )—to his wife, Nannie G. Hume, 
if living; otherwise to his legal representatives within ninety days 
after the receipt of sech proofs, upon presentation and surrender of 
this certificate; all such payments to be made at the home office 
of said company in lawful money of the United States. 

And said company further agrees that such mortuary assessment 
shall be in nowise chargeable or liable for any use or purposes other 
than for the payment of death claims, except as above mentioned. 

This certificate is issued by the company and accepted by the 
member upon the following express conditions and agreements : 

1. Application made part of contract.—The application on the 
faith of which this certificate issues is hereby referred to and made 
part of this contract. 

2. Of payments.—The person to whom this certificate is issued 
agrees to pay to said company twenty-five cents for expenses on the 
first day of each and every month after date of issue, and so long as 
this certificate shall remain in force; and also agrees to pay said 
company, upon each certificate that shall become a claim, an assess- 
ment in accordance with the table of graduated assessment rates, as 
printed hereon, within thirty days from day on which notice bears 
date; and further agrees to pay said company the sum of ten dol- 
lars towards said safety fund within sixty days from the date of 
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this certificate, which will entitle the holder hereof to all the advan- 
tages under said fund, as set forth in the agreement with the trus- 
tees aforesaid, a copy of which is printed hereon and hereby made 
a part of this contract; all such payments to be made direct to said 
company; but, with the written permission of said company at- 
tached hereto, said payment required to be made towards the safety 
fund or any part thereof may be postponed and made peyable at 
such other times as shall be named in such permission ; and while 
the whole or any portion of such payment shall remain unpaid said 
company may apply any sum standing to the credit of this certifi- 
cate towards such payment. 

3. Conditions of acceptance.—The holder of this certificate further 
agrees and accepts the seme upon the express condition that if either 
the monthly dues, assessments, or the: payment of the ten dollars to- 
wards the safety fund, as hereinbefore requird, are not paid to said 
company on the day due, then this certificate shall be null and void 
and of no effect, and no person shall be entitled to damages or the 
recovery of any moneys paid for protection while the certificate was in 
force, either from said company or the trustee of the safety fund ; 
and that if a legal and just claim to benefit, under the terms of this 
certificate, shall arise before said safety fund shall have accumulated 
to three hundred thousand dollars, or before January 1, 1885, and 
the sum collected on the assessments to be made in such event shall 
be paid over, as hereinbefore stipulated, or such claim shall arise 
after said fund shall haveaccumulated to said amount or after Janu- 
ary 1, 1885, and this certificate shall be fully se tled and surrendered, 
or if any final division from said s afety fund, as hereinbefore pro- 
vided, shall be made by the trustee thereof on account of this certifi- 
cate, then, in such cases, all liability of said company and of its 
safety fund on account of this certificate shall cease. 

4. Mode of giving notice—A printed or written notice, directed 
to the address of the member, as it appears at the time on the books 
of the company, and deposited in the post office at Hartford, or de- 
livered by an agent of the company, shall be deemed a legal and 
sufficient notice for all purposes hereof. A transcript of the books 
of said company, certified by the secretary, showing such facts, shall 
be taken and accepted as conclusive evidence of the mailing of such 
notice and of the facts aforesaid as set forth in such transcript. 

5. Change of residence or address—In case of change of resi- 
dence, post-office address, occupation, or name of the member, or his 
or her legal representatives, it is agreed on the part of the member 
that notice thereof in writing shall at once be given to the secretary 
of the company. In case of failure to do so,the company may pro- 
ceed for all purposes as if nosuch change had been made. 

6. Prohibitions —If the member named in this certificate shall be 
personally engaged in blasting, submarine operations, mining under 
ground, manufacturing poisonous or explosive chemicals, “ braking ” 
or “coupling ” on and “ making up” of railroad trains, trading or liv- 
ing among savage tribes or nations, or shall be engaged i in military 
or naval service—except in time of peace—without, in each of these 
cases, having first obtained the written consent of said company; or 
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shall use aleoholic or narcotic stimulants so as to produce intoxica- 
tion sufficient to impair his or her health or to produce delirium 
tremens or to cause his or her death, or shall die by self-destruc- 
tion—feloniously or otherwise—or while intoxicated, or from effects 
of drunkenness, or in consequence of a duel, or of keeping or visit- 
ing unlawful or disreputable resorts, or the violation or attempted 
violation of the laws of any nation, State, province, or municipality ; 
or if there has been any concealment, misrepresentation, or false 
statement or statement not true made in the application on which 
this certificate issues; or if the conditions herein shall not be in all 
respects observed and performed by the party to whom this certifi- 
cate issues, then, and in all such cases, this certificate shall be null 
and void and of no effect, and no person shall be entitled to dam- 
ages or the recovery of any moneys paid thereon. 

7. Travel and residence —The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class steam- 
ers, or sailing vessels, and to visit or reside in any portion of the 
world other than the residence named in the application herefor, 
where inhabited and civilized and free from epidemics, wars, or in- 
ternal dissetisions. 

8. Limitation of action.—It is expressly understood and agreed 
that no action shall be maintained nor recovery had for any claim 
upon or by virtue of this certificate after the lapse of one year from 
the death of said member, and if no suit or proceedings for such 
recovery be commenced within one year from the date of death of 
said member it shall be deemed a waiver on tbe part of all par- 
ties concerned of all rights or claings under or by virtue of this cer- 
tificate and as conelusive evidence agaiust the validity of such 
claim, and this certificate shall be null and void and of no effect, 
and no person shall be entitled to damages or the recovery of any 
moneys paid thereon; and it is further expressly agreed in case 
any suit or proceeding shall be commenced for the recovery of any 
claim under thiscertificate after the lapse of one year from the death 
of said member, or when the claim is otherwise illegal or fraudulent, 
that the person or persons so commencing suit or proceeding, on 
failure to obtain judgment therefor, shall pay to said company the 
sum of two hundred dollars as its reasonable attorney fees and dam- 
ages, which sum shall be taxed as costs in the case, and shall be col- 
lected as other costs in the suit are collected. 

9. Debts and liens.—It is further agreed that this certificate shall 
be charged with any and all amounts that may be owing from the 
member or beneficiary herein or their assigns to said company at 
the time of the payment of this certificate, and the company re- 
serves a lien hereon to secure the payment of any such indebted- 
ness and the right to deduct and withhold the amount of any such 
account or indebtedness in payment thereof; and that in case any 
country, State, or municipality in which the member or his legal 
representatives may reside shall levy a tax to be paid by said com- 
pany on account of any moneys collected hereon said member agrees 
to pay the amount of such tax to said company in addition to the 
payments hereinbefore named as part of the payments needed to 
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hold this certificate in force, upon notice and demand by said com- 
pany, either in connection with the payments of assessments and 
annual dues or otherwise, as said company may from time to time 
elect. 

10. Assignments.—This certificate shall not be assigned or trans- 
ferred unless notice and copy of the assignment be given to said 
company, nor unless a claim hereunder, made by an assiguee, be 
subject to proof of interest. 

11. Powers of agents.—Agents of the company cannot alter or 
waive any of the conditions of this certificate nor issue permits of 
any kind, and they are not authorized to make any indorsements 
hereon, nor to receive money on assessments, dues, or safety-fund 
deposits maturing and payable after the issue of this certificate. 

In witness whereof the said Hartford Life and Annuity Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract, at Hartford, Conn., this 28 day of March, one 
thousand eight hundred and eighty. 

[Seal Hartford Life & Annuity Insurance Co., Hartford, Conn.] 


(Signed) Kk. H. CROSBY, President. 
(Signed) STEPHEN BALL, Secretary. 


Agents of the company are not authorized to make any indorse- 
ments on this certificate. 


Trustee’s Contract. 


This agreement, made and entered into this thirty-first day of 
December, A. D. 1879, by and between the Hartford Life and An- 
nuity Insurance Company, a corporation organized under the laws 
of the State of Connecticut, and located in the city of Hartford, in 
said State, party of the first part, and the Security Company, a like 
corporation, also located at said Hartford, party of the second part, 
witnesseth : 

Whereas the party of the first part purposes to issue to persons 
contracting therefor certificates of membership in a special depart- 
ment of its business to be known as the safety fund department, 
and, in consideration of the sum of ten dollars to be received on 
each one thousand dollars of the amount of each and every such 
certificate, for the purpose of creating its safety fund, to insert 
therein sundry agreements with such persons in the following words, 
to wit: 

“That said company will deposit said sum of ten dollars when 
received with the trustee named in a contract made with it (of which 
a copy is printed hereon), as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall at the expiration of 
five yeurs from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
cates in force in said departinent at such times, who shall have con- 
tributed five years prior to the date of any such division their stip- 
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ulated proportion of said fund, by applying the same to the pay- 
ment of their future dues and assessments, and that whenever said 
fund shall amount to one million dollars all subsequent receipts 
therefor shall be divided by the said company in like manner as 
the interest. | 

“Said company further agrees that if at any time after said fund 
shall have amounted to three hundred thousand dollars, or after 
five years from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership, or shall neglect if justly and legally due to pay the maxi- 
mum indemnity provided for by the terms of any certificate issued 
in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay 
after demand upon it within the time herein stipulated for lim- 
itation of action, then it shall be the duty of said trustee to at 
once convert said safety fund into money and divide the same (less 
the reasonable charges and expenses for the management and con- 
trol of said fund) among all the holders of certificates then in force 
in said department, or their legal representatives, in the proportion 
which the amount of each of their certificates shall bear to the 
amount of the whole number of such certificates in force; and that 
in such event it shall file with said trustee a correct list, under oath, 
of the names, residences, and amounts of the certificates of all mem- 
bers entitled to participate in such division; the evidence referred 
to above to be either certification by said insurance company’s pres- 
ident or secretary that a claim is justly and legally due and that 
payment thereof has been demanded and refused, or the duly at- 
tested copy of a final judgment obtained thereupon in any court of 
competent jurisdiction, satisfaction of which has been neglected or 
refused for the period of sixty days from its date. 

“And said company further agrees that so long as any certificate 
of membership in its safety fund department shall remain in force 
said fund shall be in nowise chargeable or liable for any use or pur- 
pose except as above mentioned.” 

Now, therefore, the party of the first part, in consideration of the 
covenants and agreements hereinafter contained on the part of the 
party of the second part and in accordance with its agreement with 
its certificate holders, as hereinbefore recited, does hereby appoint 
the party of the second part trustee as aforesaid, and covenants and 
agrees with it and its successors in said trust to deposit with said 
trustee as soon as received the sum of ten dollars on each thousand 
dollars of the amount of each and every certificate of membership 
issued by it in the aforesaid department until said fund shall amount 
to one million dollars, to be by said trustee held in trust and ac- 
cumulated as hereinafter agreed, and the income thereof, less the 
reasonable compensation and expenses of said trust, to be paid over 
to the party of the first part, as hereafter provided, to be used by 
the party of the first part in accordance with the hereinbefore re- 
cited agreements; and when said trustee shall pay the income as 
above (to the party of the first part or shall make any other pay- 
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ments from said fund, as required by the terms hereof, the liability 
of said trustee on the amount so paid shall cease; it being under- 
stood and agreed that said fund belongs to the party of the first part 
subject to the expressed trusts herein provided. 

And the party of the second part, for itself and its successors, in 
consideration of such deposits and of a reasonable compensation for 
its services, and the necessary expenses of managing said trust, cov- 
enants and agrees with the party of the first part and its successors 
and with each of the holders of the aforesaid certificates that it will 
receive, hold, manage, and dispose of all said deposits, made with it 
by said insurance company, principal and income in accordance 
with the uses and purposes specified in the hereinbefore recited 
agreements of the party of the first part with its certificate holders ; 
and shall at all reasonable times exhibit to the party of the first part 
all the securities and investments composing said trust fund, and 
shall render true statements of the account of said funds and the 
income thereof to any person entitled to request the same by reason 
of an interest therein ; said party of the first part hereby agreeing 
to keep the party of the second part correctly informed of the names, 
addresses, numbers, and amounts of certificates of all persons thus 
entitled. 

That, as often as the sums composing such fund shall be in amount 
sufficient to purchase one thousand dollars, par value, of United 
States bonds, said trustee shall make investments of such funds 
therein and register the same in its name as trustee of the safety 
fund of the said insurance company, and, provided no default by 
the party of the first part as hereinbefore recited shall occur, shall 
accumulate said fund and the income thereof (less the reasonable 
compensation and expenses), for five years from July Ist, 1879, or 
until such time thereafter as said fund shall amount to three hun- 
dred thousand dollars, par value, of the bonds purchased for said 
fund, when the party of the second part will pay over to the party 
vf the first part, semi-annually thereafter, all the further income 
from said fund (less the accruing and unpaid compensation and ex- 
penses), to be by the party of the first part used for the purposes 
mentioned in the hereinbefore recited agreements ; and, unless such 
default shall occur, will thereafter add to the principal of said fund 
the deposits thereafter received from the party of the first part, 
exclusive of the income therefrom, until the whole fund shall 
amount in such bonds, at their par value, to one million dollars ; 
and in the event of the failure or neglect mentioned in the herein- 
before recited agreements will convert said fund into money and 
divide the same in accordance with the hereinbefore-recited agree- 
ments, as soon as can reasonably be done after the necessary infor- 
mation of the proper persons and their shares shall have been ob- 
tained, said party of the first part hereby agreeing to put the party 
of the second part in possession of the information required for the 
making of a proper division thereof as agreed with its certificate 
holders. 

All payments required hereby to be made to the party of the first 
part to cease upon the aforesaid failure or neglect of the party of the 
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first part; and all payments required herein to be made to the cer- 
tificate holders by the party of the second part to be made at the 
office of said trustee or of the successor in said trust. 

The necessary expenses connected with the management of said 
fund shall be limited to the ordinary commissions for purchasing or 
selling and transfer or transmission of the hereinbefore mentioned 
bonds, together with the cost of the stationary and postage used in 
replying to requests for information of the condition of said fund 
and the actual cost of any judicial action needed to determine the 
legal status of said fund; all other expense to be included in and 
covered by such reasonable charge as shall be made for the compen- 
sation of the trusteeship, to be determined by the amount of time 
and labor involved in the execution thereof. 

It is hereby mutually understood and agreed by both parties 
hereto that all the hereinbefore-recited agreements of the party of 
the first part with the certificate holders shall constitute the uses 
and purposes of the trust expressed herein; and it is hereby fur- 
ther understood and agreed that at such time as it shall be shown 
that all certificates of membership issued by the party of the first 
part in its safety fund department have been legally settled and 
surrendered to it, or properly cancelled in accordance with their 
terms, it shall be held and considered that the uses and purposes of 
said trust have been fully accomplished by said insurance company, 
and the balance of said fund, if any, shall be paid over to the party 
of the first part. 

And it is further understood and agreed that if said party of the 
second part shall, for any cause, fail to perform its duties as such 
trustee as hereinbefore specified, or if, by reason of financial embar- 
rassment of the party of the second part or other cause, it shall be 
deemed expedient to remove said trust from its hands, then a new 
trustee may be appointed, by the mutual nomination of said insur- 
ance company and the then insurance commissioner of the State of 
Connecticut, to succeed to said trust, with all the duties and obliga- 
tions herein imposed upon said original trustee, and said party of 
the second part shall surrender said fund to such successor. 

In witness whereof the party of the first part has affixed hereto 
the corporate seal of said insurance company and caused these pres- 
ents to be signed by its president and secretary. 

And the party of the second part has hereto affixed its corporate 
seal, and its president and treasurer have hereunto set their hands. 

Done in duplicate, at Hartford, in the State of Connecticut, the 
day and year first above written. 

HARTFORD LIFE AND ANNUITY 
INS. CO., 
| By E. H. CROSBY, President, and 
[ SEAL. ] STEPHEN BALL, Secretary. 
SECURITY COMPANY, 
By ROBERT E. DAY, President, and 
[ SEAL. | WILLIAM L. MATSON, Treasurer. 
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Table of Graduated Assessment Rates for Death Losses for Every $1,000 
of a Total Indemnity of $1,000,000. 


-_ a ; 


Age. Rate. | Age. | Rate. | Age.| Rate. Age. | Rate. 
| | | | 
15 to 21....| $0 65 | 38-_| $0 91 | 44---| $1 20 55---| $1 92 
99.-..| 67 34---| 94] 45..-| 1 22] 56.-_| 208 
23....| 69] 35... 97 | 46...| 125] 57--.| 2 15 
24....| 71 36---| 100] 47---| 1 30] 58...| 2 32 
2% -..| 731 37---| 103] 48--.| 135 /| 59.._| 2 50 
26....| 75] 38---| 106] 49_-_| 1 40 | 60__.| 2 68 
27.--.| 77] 39---| 109] 50...| 147] 61-._| 2 86 
98....| 79] 40...| 112] 51-.-| 1 54 | 62..-| 3 08 
29..--| 81] 41---| 114 | 52---| 163 | 63..-| 3 30 
$0....| 88 42..-| 116] 68-..| 172] 64... 3 65 
$1.-.| 85 | 48-._| 118] 54...| 1 81 | 65...| 4 00 
al 


Bas~ These rates decrease in proportion as the total indemnity in 
force increases above one million dollars in amount, and are calcu- 
lated so as to cover the usual expense for collecting. 


[Endorsed :] This company has no agents authorized to receive 
money on assessments, dues, or safety fund deposit, or on any account 
after issuing of certificate. Sample. No. 8830. Safety fund depart- 
ment. Certificate of membership. Benefit not to exceed $1,000, 
Issued by the Hartford Life and Annuity Insurance Co., Hartford. 
Conn. Name, Thomas L. Hume. Agent, B. Lewis Blackford. 

Bes Read carefully all the conditions of this certificate. 

No person should be a party to a contract without knowing all its 
conditions. 

After an agent has delivered this certificate and collected the ad- 
mission fee his responsibility ceases, and no other payment con- 
nected with the indemnity under this certificate must be made to 
an agent without the production of a receipt signed by the com- 
pany’s secretary. 

Always give number of this certificate in writing to home office. 


Received of the Hartford Life and Annuity Insurance Com pany, 
of Hartford, Conn., , in full for all claims under this certificate, 
No. , on the life of —— , deceased. 

— —, Beneficiary. 
, Beneficiary. 


Witness: 
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Know all men by these presents that the- undersigned bene- 
ficiar— named in the within certificate, issued to , 1n con- 
sideration of , have sold, assigned, and conveyed to ; 
of , county of , State of ,and to h— heirs and assigns 
forever, all right, title, and interest in the within certificate of 
membership, subject to the terms and conditions thereof. 

I hereby constitute the said assignee or assignees its attorney in 
my name, but to h— own use, to take all legal measures which 
may be proper to keep in force said certificate and finally collect all 
amounts due and to become due thereunder, with power of substi- 
tution. 

Witness my hand and seal this — day of 


, 18—. 
——. [sKAL.] 
If more than one beneficiary they can sign below. 


823. ExnisitA No.4. Filed Apr. 25,1882. R.J. Meigs, Clerk. 
Equity No. 8013. 
(Sample.) 


Certificate of membership. Benefit not to exceed $1,000. 


No. 8831. Age, 41. 
Safety Fund Department. 


The Hartford Life and Annuity Ins. Co. of Hartford, Connecticut, 


In consideration of the representations, agreements, and warran- 
ties made in the application herefor, and of the admission fee paid, 
and of the sum of ten dollars to be paid to said company to create a 
safety fund as hereinafter described, and of twenty-five cents to be 
paid monthly for expenses, and of the further payment, in accord- 
ance with the conditions hereof, of all mortuary assessments, does 
hereby issue this certificate of membership in its safety fund depart- 
ment to Thomas L. Hume, of Washington, of District of Columbia, 
with the following agreements : 

That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount to 
three Lundred thousand dollars, or whenever thereaftersaid sum shall 
be attained, make a semi-annual division of the net interest received 
therefrom by it pro rata among all the holders of certificates in force 
in said department at such times who shall have contributed five 
years prior to the date of any such division their stipulated propor- 
tion of said fund by applying the same to the payment of their 
future dues and assessments, and that whenever said fund shall 
amount to one million dollars all subsequent receipts therefor shall 
be divided by the said company in like manner as the interest. 
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Said company further agrees that if at any time aftersaid fund shall 
have amounted to three hundred thousand dollars, or after five years 
from January 1, 1880, if that amount shall not have been attained 
before what date, it shall fail by reason of insufficient membership, 
or shall neglect, if justly and legally due, to pay the maximum in- 
demnity provided for by the terms of any certificate issued in said 
department, and such certificate shall be presented for payment to 
said trustee by the legal holder thereof, accompanied by satisfactory 
evidence, as hereinafter provided, of its failure to pay, after demand 
upon it within the time herein stipulated for limitation of action, 
then it shall be the duty of said trustee to at once convert said safety 
fund into money, and divide the same (less the reasonalle charges 
and expenses for the management and control of said fund) among 
all the holders of certificates then in force in said department or 


their legal representatives in the proportion which the amount of 


each of their certificates shall bear to the amount of the whole num- 
ber of such certificates in force, and that in such event it shall file 
with said trustee a correct list, under oath, of the names, residences, 
and amounts of the certificates of all members entitled to participate 
in such division; the evidence referred to above to be either certi- 
fication by said insurance company’s president or secretary that a 
claim is justly and legally due, and that payment thereof has been 
demanded and refused, or the duly attested copy ofa final judgment 
obtained thereupon in any court of competent jurisdiction, satisfac- 
tion of which has been neglected or refused for the period of sixty 
days from its date; and said company further agrees that so long as 
any certificate of membership in its safety fund department shall 
remain in force said fund shall be in nowise chargeable or liable 
for any use or purpose except as above mentioned. 

Upon the death of the member aforesaid while this certificate is 
in force, all the conditions hereof having been conformed to by said 
member, and on the receipt by the president or secretary of said 
company of satisfactory proofs of such death, an assessment shall be 
made upon the holders of all certificates in force in sai department 
at the date of such death, according to the table of graduated assess- 
ment rates given hereon, as determined by their respective ages and 
the number of such certificates in force at the date of such death, 
aud the sum collected thereon (less ten cents per member for cost of 
collection) shall be paid: Provided, however, That in no case shall 
the payment upon this certificate in the event of such death exceed 
one thousand dollars (less fifteen dollars as a post-mortem contribu- 
tion to said safety fund, if the deceased member shall not have fully 
contributed therefor as hereinbefore required, together with any 
balance due said company), to his wife, Nannie G. Hume, if living ; 
otherwise to his legal representatives within ninety days after the 
receipt of such proofs upon presentation and surrender of this certifi- 
ficate; all such payments to be made at the home office of said com- 
pany in lawful money of the United States. 

And said company further agrees that such mortuary assessment 
shall be in nowise chargeable or liable for any use or purposes other 
than for the payment of death claims, except as above mentioned. 


t. 
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This certificate is issued by the company and accepted by the 
ember upon the following express conditions and agreements: 

1. Application made part of contract—The application on the 
faith of which this certificate issues is hereby referred to and made 
a part of this contract. 

2. Of payments.—The person to whom this certificate is issued 
agrees to pay to said company twenty-five cents for expenses on the 
first dav of each and every month after date of issue and so long as 
this certificate shall remain in force; and also agrees to pay said 
company, upon each certificate that shall become a claim, an assess- 
ment in accordance with the table of graduated assessment rates as 
printed hereon within thirty days from day on which notice bears 
date; and further agrees to pay said company the sum of ten dollars 
towards said safety fund within sixty days from the date of this cer- 
tificate, which will entitle the holder hereof to all the advantages 
under said fund asset forth in the agreement with the trustees afore- 
said, a copy of which is printed hereon and hereby made a part of 
this contract; all such payments to be made direct to said com- 
pany, but with the written permission of said company attached 
hereto ; said payment required to be made towards the safety fund or 
any part thereof may be postponed and made payable at such other 
times as shall be named in such permission, and while the whole or 
any portion of such ‘payment shall remain unpaid said company 
may apply any sum standing to the credit of this certificate towards 
such payment. 

3. Conditions of acceptance.—The holder of this certificate further 
agrees and accepts the same upon the express condition that if either 
the monthly dues, assessments, or the payment of the ten dollars 
towards the safety fund, as hereinbefore required, are not paid to 
said company on the day due, then this certificate shall be null and 
void and of no effect, and no person shall be entitled to damages or 
the recovery of any moneys paid for protection while the certificate 
was in force, either from said company or the trustee of the safety 
fund; and that if a legal and just claim to benefit, under the terms 
of this certificate, shall arise before said safety fund shall have ac- 
cumulated to three hundred thousand dollars, or before January 1, 
1885, and the sum collected on the assessments to be made in such 
event shall be paid over, as hereinbefore stipulated; or — such claim 
shall arise after said fund shall have accumulated to said amount, 
or after January 1, 1885, and this certificate shall be fully settled 
and surrendered ; or if any final division from said safety fund, as 
hereinbefore provided, shall be made by the trustee thereof on 
account of this certificate, then, in such cases, all liability of said 
company and of its safety fund on account of this certificate shall 
cease. 

4. Mode of giving notice —aA printed or written notice, directed 
to the address of the member, as it appears at the time on the books 
of the company, and deposited in the post office at Hartford, or 
delivered by an agent of the company, shall be deemed a legal and 
sufficient notice for all purposes hereof. A transcript of the books 
of suid company, certified by the secretary, showing such facts, 
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shall be taken and accepted as conclusive evidence of the mailing 
of such notice, and of the facts aforesaid, as set forth in such tran- 
script. 

5. Change of residence or address.—In case of change of residence, 

ost-office address, occupation, or name of the member, or his or her 
ot representative, it is agreed on the part of the member that 
notice thereof in writing shall at once be given to the secretary of 
the company. In case of failure to do so, the company may proceed 
for all purposes as if no such change had been made. 

6. Prohibitions.—If the member named in this certificate shall be 

personally engaged in blasting, submarine operations, mining under 
ground, manufacturing poisonous or explosive chemicals, “braking” 
or “coupling” on and “making up” of railroad trains, trading or 
living among savage tribes or nations, or shall be engaged in mili- 
tary or naval service, except in time of peace, without, in each of 
these cases, having first obtained the written consent of said com- 
pany, or shall use alcoholic or narcotic stimulants so as to produce 
intoxication sufficient to impair his or her health or to produce de- 
lirium tremens, or to cause his or her death, or shall die by self-de- 
struction—feloniously or otherwise—or while intoxicated, or from 
effects of drunkenness, or in consequence of a duel, or of keeping or 
visiting unlawful or disreputable resorts, or the violation or at- 
tempted violation of the laws of any naticn, State, province, or 
murtiicipality, or if there has been any concealment, misrepresenta- 
tion, or false statement or statement not true made in the applica- 
tion on which this certificate issues, or if the conditions herein shall 
not be in all respects observed and performed by the party to wliom 
this certificate issues, then, and in all such cases, this certificate 
shall be null and void and of noveffect, and no person shall be en- 
titled to-damages or the recovery of any moneys paid thereon. 
7. Travel and residence.—The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class 
steamers, or sailing vessels, and to visit or reside in any portiun of 
the world other than the residence named in the application bere- 
for, where inhabited and civilized and free from epidemics, wars, or 
internal dissensions. 

8. Limitation of action —It is expressly understood and agreed 
that no action shall be maintained nor recovery had for any claim 
upon or by virtue of this certificate after the lapse of one year from 
the death of said member, and if no suit or proceedings for such re- 
covery be commenced within one year from the date of death of said 
member, it shall be deemed a waiver on the part of all parties con- 
cerned of all rights or claims under or by virtue of this certificate 
and as conclusive evidence against the validity of such claim, and 
this certificate shall be null and void and of no effect, and no person 
shall be entitled to damages or the recovery of any moneys paid 
thereon; and it is further expressly agreed, in case any suit or pro- 
ceeding shall be commenced for the recovery of any claim under 
this certificate after the lapse of one year from the death of said 
member, or when the claim is otherwise illegal or fraudulent, that 
the person or persons so commencing suit or proceeding, on failure 
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to obtain judgment therefor, shall pay to said company the sum of 
two hundred dollars, as its reasonable attorney’s fees and damages, 
whicis sum shall be taxed as costs in the case and shall! be collected 
as other costs in the suit are collected. 

9. Debts and liens.—It is further agreed that this certificate shall 
be charged with any and all amounts that may be owing from the 
member or beneficiary herein or their assigns to said company at the 
time of the payment of this certificate, and the company reserves a lien 
hereon tosecure the payment of any such indebtednessand the right to 
deductand withhold the amount of any such account or indebtedness 
in paymentthereof; and that in caseany country, State, or municipality 
in which the member or his legal representatives may reside shall 
levy a tax to be paid by said company on account of any moneys 
collected hereon, said member agrees to pay the amount of such tax 
to said company, in addition to the payments hereinbefore named, 
as part of the payments needed to hold this certificate in force, upon 
notice and demand by said company, either in connection with the 
payments of assessments and annual dues or otherwise, as said com- 
pany may from time to time elect. 

10. Assignments.—This certificate shall not be assigned or trans- 
ferred unless notice and copy of the assignment be given to said 
company nor unless a claim hereunder, made by an assignee, be sub- 
ject to proof of interest. 

11. Powers of agents—Agents of the company cannot alter or 
waive any of the conditions of this certificate nor issue permits of any 
kind, and they are not authorized to make any indorsements hereon 
nor to receive money on assessments, dues, or safety fund deposits 
maturing and payable after the issue of this certificate. 

In witness whereof the said Hartford Lifeand Annuity Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract at Hartford, Conn., this 28 day of March, one thou- 
sand eight hundred and eighty- —. 

[Seal Hartford Life & Annuity Insurance Co., Hartford, Conn.] 


(Signed) E. H. CROSBY, President. 
(Signed) STEPHEN BALL, Secretary. 


Ageuts of the company are not authorized to make any indorse- 
nents on this certificate. 


Trustee’s Contract. 


This agreement, made and entered into this thirty-first day of De- 
cember, A. D. 1879, by and between the Hartford Life and Annuity 
Insurance Company, a corporation organized under the laws of the 
State of Connecticut and located in the city of Hartford, in said State, 
party of the first part.and the Security Company, a like corporation, 
also located at said Hartford, party of the second part, witnesseth : 

Whereas the party of the first part purposes to issue to persons 
contracting therefor certificates of membership in a special depart- 
ment of its business to be known as the safety fund department, and, 
in consideration of the sum of ten dollars to be received on each one 
45—285 
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thousand dollars of the amount of each and every such certificate 
for the purpose of creating its safety fund, to insert therein sundry 
agreements with such persons in the following words, to wit : 

“That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall, at the expiration of 
five years from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
eates in force in said department at such times who shall have con- 
tributed five years prior to the date of any such division their stipu- 
lated proportion of said fund, by applying the same to the payment 
of their future dues and assessments, and that whenever said fund 
shall amount to one million dollars all subsequent receipts therefor 
shall be divided by the suid company in like manner as the in- 
terest. 

“Said company further agrees that if at any time after said fund 
shall have amounted to three hundred thousand dollars, or after five 
vears from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership or shall neglect, if justly and legally due, to pay the maxi- 
mum indemnity provided for by the terms of any certificate issued 
in said department and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay, 
after demand upon it, within the time herein stipulated for limita- 
tion of action, then it shall be the duty of said trustee to at once 
convert said safety fund into money and divide the same (less the 
reasonable charges and expenses for the management and control of 
said fund) among all the holders of certificates then in force in said 
department or their legal representatives in the proportion which 
the amount of each of their certificates shall bear to the amount of 
the whole number of such certificates in force, and that in such event 
it shall file with said trustee a correct list, under oath, of the names, 
residences, and amounts of the certificates of all members entitled to 
participate in such division; the evidence referred to above to be 
either certification by said insurance company’s president or secre- 
tary that a claim is justly and legally dueand that payment thereof 
has been demanded and refused or the duly attested copy of a final 
judgment obtained thereupon in any court of competent jurisdiction, 
satisfaction of which has been neglected or refused for the period of 
sixty days from its date. 

“And said company further agrees that so long as any certificate 
of membership in its safety fund department shall remain in force, 
said fund shall be in nowise chargeable or liable for any use or pur- 
pose except as above mentioned.” 

Now, therefore, the party of the first part, in consideration of the 
covenants and agreements hereinafter contained on the part of the 
party of the second part and in accordance with its agreement with 
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its certificate holders, as hereinbefore recited, does hereby appoint 
the party of the second part trustee as aforesaid, and covenants and 
agrees with it and its successors in said trust to deposit with said 
trustee, as soon as received, the sum of ten dollars on each thousand 
dollars of the amount of each and every certificate of membership 
issued by it in the aforesaid department until said fund shall amount 
to one million dollars, to be by said trustee held in trust and aceu- 
mulated as hereinafter agreed, and the incomé thereof, less the 
reasonable compensation and expenses of said trust, to be paid over 
to the party of the first part, as hereafter provided, to be used by the 
party of the first part in accordance with the hereinbefore-recited 
ugreements; and when said trustee shall pay the income, as above, 
to the party of the first part or shall makeany other payments from 
said fund, as required by the terms hereof, the liability of said trustee 
on the amount so paid shall cease, it being understood and agreed 
that said fund belongs to the party of the first part, subject to the 
expressed trusts herein provided. 

And the party of the second part, for itself and its successors, in 
consideration of such deposits and of a reasonable compensation for 
its services and the necessary expenses of managing said trust, cov- 
enants and agrees with the party of the first part and its successors 
and with each of the holders of the aforesaid certificates that it will 
receive, hold, manage, and dispose of all said deposits made with 
it by said insurance company, principal and income, in accordance 
with the uses and purposes specified in the hereinbefore-recited agree- 
ments of the party of the first part with its certificate holders, and 
shall at all reasonable times exhibit to the party of the first part all 
the securities and investments composing said trust fund, and shall 
render true statements of the account of said funds and the income 
thereof to any person entitled to request the same by reason of an 
interest therein, said party of the first part hereby agreeing to keep 
the party of the second part correctly informed of the names, ad- 
dresses, numbers, and amounts of certificates of all persons thus 
entitled. 

That, as often as the sums composing such fund shall be in amount 
sufficient to purchase one thousand dollars, par value, of United 
States bonds, said trustee shall make investments of such funds 
therein and register the same in its name as trustee of the safety 
fund of the said insurance company, and, provided no default by the 
party of the first part, as hereinbefore recited, shall occur, shall aecu- 
mulate said fund and the income thereof (less the reasonable com- 
pensation and expenses) for five years from July Ist, 1879, or until 
such time thereafter as said fund shall amount to three hundred 
thousand dollars, par value, of the bonds purchased for said fund, 
when the party of the second part will pay over to the party of the 
first part, semi-annually thereafter, all the further income from said 
fund (less the accruing and unpaid compensation and expenses) to 
be by the party of the first part used for the purposes mentioned In 
the hereinbefore-recited agreements, and unless such default shall 
occur will thereafter add to the principal of said fund the deposits 
thereafter received from the party of the first part, exclusive of the 
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income therefrom, until the whole fund shall amount in such bonds, 
at their par value, to one million dollars, and in the event of the 
failure or neglect mentioned in the hereinbefore-recited agreements 
will convert said fund into money and divide the same in accord- 
ance with the hereinbefore-recited agreements, as soon as can reason- 
ably be done after the necessary information of the proper persons 
and their shares shall have been obtained, said party of the first part 
hereby agreeing to put the party of the second part in possession of 
the information required for the making of a proper division thereof 
as agreed with its certificate holders. 

All payments required hereby to be made to the party of the first 
part to cease upon the aforesaid failure or neglect of the party of the 
first part, and all payments required herein to be made to the cer- 
tificate holders by the party of the second part to be made at the 
office of said trustee or of the successor in said trust. 

The necessary expenses connected with the management of said 
fund shall be limited to the ordinary commissions for purchasing or 
selling and transfer or transmission of the hereinbefore-mentioned 
bonds, together with the cost of the stationery and postage used in 
replying to requests for information of the condition of said fund and 
the actual cost of any judicial action needed to determine the legal 
status of said fund ; all other expense to be included in and covered 
by’ such reasonable charge as shall be made for the compensation of 
the trusteeship, to be determined by the amount of time and labor 
involved in the execution thereof. 

It is hereby mutually understood and agreed by both parties hereto 
that all the hereinbefore-recited agreements of the party of the first 
part with the certificate holders shall constitute the uses and pur- 
poses of the trust expressed herein ; and it is hereby further under- 
stood and agreed that at such time as it shall be shown that all 
certificates of membership issued by the party of the first part in its 
safety fund department have been legally settled and surrendered to 
it or properly canceled in accordance with their terms, it shall be 
held and considered that the uses and purposes of said trust have 
been fully accomplished by said insurance company, and the balance 
of said fund, if any, shall be paid over to the party of the first part. 

And it is further understood and agreed that if said party of the 
second part shall, for any cause, fail to perform its duties as such 
trustee, as hereinbefore specified, or if, by reason of financial embar- 
rassment of the party of the second part or other cause, it shall be 
deemed expedient to remove said trust from its hands, then a new 
trustee may be appointed by the mutual nomination of said insur- 
ance company and the then insurance commissioner of the State of 
Connecticut to succeed to said trust, with all the duties and obliga- 
tions herein imposed upon said original trustee, and said party of 
the second part shall surrender said fund to such successor. 

In witness whereof the party of the first part has affixed hereto 
the corporate seal of said insurance company and caused these pres- 
ents to be signed by its president and secretary. 

And the party of the second part has hereto affixed its corporate 
seal and its president and treasurer have hereunto set their hands. 


| 
{ 
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Done in duplicate, at Hartford, in the State of Connecticut, the day 
and year first above written. 
HARTFORD LIFE AND ANNUITY 
INS. CO., 
[SEAL. } By E. H. CROSBY, President, 
And STEPHEN BALL, Secretary. 
SECURITY COMPANY, 
[SEAL. | By ROBERT E. DAY, President, 
And WILLIAM L. MATSON, Treasurer. 


Table of Graduated Assessment Rates for Death Losses for Every $1,000, 
of a Total Indemnity of $1,000,000. 


Age. Rate. | Age. | Rate. | Age. Rate. | Age. | Rate. 
wid —— 
15 to 21....| $0 65 | 33..-| $0 91 | 44...) $1 20 | 55...) $1 92 
67 | 34... O04 | 45...| I 22.) .-. 2 
23 . 69 | 35...| 97] 46_._| 1 25] 57-.-| 215 
an 71 | 36--.; 1 00) 47...) 1 390 | 58...; 2 32 
=e ae eee Fe Sees Fe ee 
26._- 75 | 38._.| 106] 49.._' 1 40] 60..-| 26 
ee 771... 1@i@... 1: tae 
, Ne Ze i @...| 11231 Oj...) 101 Gen. 2 
cease Sit Gi.-e| 31 36 1 Gens. 5 OL eee ee 
SS iG... 1.36 | Gbeca- 3 281 Sees ae 
eka oo 1@..08 1 161 S... 1 Loe ee 
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fas These rates decrease in proportion as the total indemnity in 
force increases above one milliow dollars in amount, and are caleu- 
, 
' . . 
lated so as to cover the usual expense for collecting. 


[Endorsed :] This company has no agents authorized to receive 
money on assessments, dues, or safety fund deposit, or on any ac- 
count after issuing of certificate. Sample. No. 8831. Safety fund 
department. Certificate of membership. Benefit not to exceed 
$1,000. Issued by the Hartford Life and Annuity Insurance Co., 
Hartford,Conn. Name,Thomas L. Hume. Agent, B. Lewis Black- 
ford. 

fas> Read carefully all the conditions of this certificate. 

No person should be a party to a contract without knowing all its 
conditions. 

After an agent has delivered this certificate and collected the ad- 
mission fee his responsibility ceases and no other payment connected 
with the indemnity under this certificate must be made to an agent 
without the production of a receipt signed by the company’s secre- 
tary. 
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Always give number of this certificate in writing to home office. 
Received of the Hartford Life and Annuity Insurance Company, 
of Hartford, Conn., , in full for all claims under this certificate, 
No. , on the life of , deceased. 
— —, Beneficiary. 
— —, Beneficiary. 


Witness: 


Know all men by these presents that the undersigned beneficiar— 
named in the within certificate, issued to , 1n consideration 


of , have sold, assigned, and conveyed to , of ——, 
county of , State of , and to h— heirs and assigns, forever 
all right, title, and interest in the within certificate of member- 


ship, subject to the terms and conditions thereof. 

I hereby constitute the said assignee or assignees its attorney, in 
my name but to h— own use, to take all legal measures which may 
be proper to keep in force said certificate and finally collect all 
amounts due and to become due thereunder, with power of substitu- 
tion. 

Witness my hand and seal this — day of 


, 18—. 
— ——. [SEAL.] 


If more than one beneficiary they can sign below. 


824. Exurpir A No.5. Filed Apr'l 25, 1882. R. J. Meigs, Clerk. 


Equity No. 8013. 


(Sam ple.) ; 
Certificate of membership. Benefit not to exceed $1,000. 
No. 8832. Age, 41. 


Safety Fund Department. 
The Hartford Life and Annuity Ins. Co., of Hartford, Connecticut, 


In consideration of the representations, agreements, and warran- 
ties made in the application herefor, and of the admission fee paid ; 
and of the sum of ten dollars, to be paid to said company, to create 
a safety fund, as hereinafter described, and of twenty-five ceuts to be 
paid monthly for expenses, and of the further payment, in accord- 
ance with the conditions hereof, of all mortuary assessments, does 
hereby issue this certificate of membership in its safety fund depart- 
ment to Thomas L. Hume, of Washington, of District of Columbia, 
with the following agreements: 

That said company will deposit said sum of ten dollars, when re- 
ceived, with the trustee named in a contract made with it (of which 
a copy is printed hereon) as a safety fund in trust for the uses and 
purposes expressed in said contract; and shall at the expiration of 
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five years from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
cates in force in said department at such times, who shall have con- 
tributed five years prior to the date of any such division their stip- 
ulated proportion of said fund, by applying the same to the pay- 
ment of their future dues and assessments; and that whenever said 
fund shall amount to one million dollars all subsequent receipts 
therefor shall be divided by the said company in like manner as the 
interest. Said company further agrees that if at any time, after said 
fund shall have amounted to three hundred thousand dollars, or after 
five years from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 
bership, or shall neglect, if justly and legally due, to pay the max- 
imum indemnity provided for by the terms of any certifivate issued 
in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay, 
after demand upon it within the time herein stipulated for limita- 
tion of action, then it shall be the duty of said trustee to at once con- 
vert said safety fund into mouey and divide the same (less the rea- 
sonable charges and expenses for the management and control of 
said fund) among all the holders of certificates then in force in said 
department, or their legal representatives, in the proportion which 
the amount of each of their certificates shall bear to the amount. of 
the whole number of such certificates in force; and that in such 
event it shall file with said trustee a correct list, under oath, of the 
names, residences, and amounts of the certificates of all members en- 
titled to participate in such division; the evidence referred to 
above to be either certification by said insurance company’s presi- 
dent or secretary that a claim is justly and legally due, and that 
payment thereof has been demanded and refused, or the duly at- 
tested copy of a final judgment obtained thereupon in any court of 
competent jurisdiction, satisfaction of which has been neglected or 
refused for the period of sixty days from its date; and said com- 
pany further agrees that so long as any certificate of membership 
in its safety fund department shall remain in force said fund shall 
be in nowise chargeable or liable for any use or purpose except as 
above mentioned. 

Upon the death of a member aforesaid while this certificate is in 
force, all the conditions hereof having been conformed to by said 
member, and on the receipt by the presideut or secretary of said 
company of satisfactory proofs of such death, an assessmentshall be 
made upon the holders of all certificates in force in said department 
at the date of such death, according to the table of graduated assess- 
ment rates, given hereon, as determined by their respective ages and 
the number of such certificates in force at the date of such death, 
and the sum collected thereon (less ten cents per member for cost of 
collection) shall be paid—provided, however, that in no case shall 
the payment upon this certificate in the event of such death 
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exceed one thousand dollars (less fifteen dollars as a post-mortem 
contribution to said safety fund, if the deceased member shall not 
have fully contributed therefor as hereinbefore required, together 
with any balance due said company)—to his wife, Nannie G. Hume, 
if living; otherwise to his legal representatives within ninety days 
after the receipt of sech proofs, upon presentation and surrender of 
this certificate; all such payments to be made at the home office 
of said company in lawful money of the United States. 

And said company further agrees that such mortuary assessment 
shall be in nowise chargeable or liable for any use or purposes other 
than for the payment of death claims, except as above mentioned. 

This certificate is issued by the company and accepted by the 
member upon the following express conditions and agreements: 

1. Application made part of contract.—The application on the 
faith of which this certificate issues is hereby referred to and made a 
part of this contract. 

2. Of payments——The person to whom this certificate is issued 
agrees to pay to said company twenty-five cents for expenses on the 
first day of each and every month after date of issue, and so long as 
this certificate shall remain in force; and also agrees to pay said 
company, upon each certificate that shall become a claim, an assess- 
ment in accordance with the table of graduated assessment rates, as 
printed hereon, within thirty days from day on which notice bears 
date ; and further agrees to pay said company the sum of ten dol- 
lars towards said safety fund within sixty days from the date of 
this certificate, which willentitle the holder hereof to all the advan- 
tages under said fund, as set forth in the agreement with the trus- 
tees aforesaid, a copy of which is printed hereon and hereby made 
a part of this contract; all such payments to be made direct to said 
company; but, with the written permission of said company at- 
tached hereto, said payment required to be made towards the safety 
fund or any part thereof may be postponed and made payable at 
such other times as shall be named in such permission ; and while 
the whole or any portion of such payment shall remain unpaid said 
company may apply any sum standing to the credit of this certifi- 
cate towards such payment. 

3. Conditions of acceptance.—The holder of this certificate further 
agrees and accepts the seme upon the express condition that if either 
the monthly dues, assessinents, or the payment of the ten dollars to- 
wards the safety fund, as hereinbefore required, are not paid to said 
company on the day due, then this certificate shall be null and void 
and of no effect, and no person shall be entitled to damages or the 
recovery of any moneys paid for protection while the certificate was in 
force, either from said company or the trustee of the safety fund ; 
and that if a legal and just claim to benefit, under the terms of this 
certificate, shall arise before said safety fund shall have accumulated 
to three hundred thousand dollars, or before January 1, 1885, and 
the sum collected on the assessments to be made in such event shall 
be paid over, as hereinbefore stipulated, or such claim shall arise 
after said fund shall-haveaccumulated to said amount or after Janu- 
ary 1, 1885, and this certificate shall be fully settled and surrendered, 
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or if any final division from said safety fund, as hereinbefore pro- 
vided, shall be made by the trustee thereof on account of this certifi- 
cate, then, in such cases, all liability of said company and of its 
safety fund on account of this certificate shall cease. 

4. Mode of giving notice—A printed or written notice, directed 
to the address of the member, as it appears at the time on the books 
of the company, and deposited in the post office at Hartford, or de- 
livered by an agent of the company, shall be deemed a legal and 
sufficient notice for all purposes hereof. <A transcript of the books 
of suid company, certified by the secretary, showing such facts, shall 
be taken and accepted as conclusive evidence of the mailing of such 
notice and of the facts aforesaid as set forth in such transcript. 

5. Change of residence or address—In case of change of resi- 
dence, post-office address, occupation, or name of the member, or his 
or her legal representatives, it is agreed on the part of the member 
that notice thereof in writing shall at once be given to the secretary 
of the company. In case of failure to do so,the company may pro- 
ceed for all purposes as if no such change had been made. 

6. Prohibitions.—If the member named in this certificate shall be 
personally engaged in blasting, submarine operations, mining under 
ground, manufacturing poisonous or explosive chemicals, “ braking ” 
or “coupling” on and “ making up” of railroad trains, trading or liv- 
ing among savage tribes or nations, or shall be engaged in military 
or naval service—except in time of peace—without, in each of these 
cases, having first obtained the written consent of said company; or 
shall use alcoholic or narcotic stimulants so as to produce intoxica- 
tion sufficient to impair his or her health or to produce delirium 
tremens or to cause his or her death, or shall die by self-destrue- 
tion—feloniously or otherwise—or while intoxicated, or from effects 
of drunkenness, or in consequence of a duel, or of keeping or visit- 
ing unlawful or disreputable resorts, or the violation or attempted 
violation of the laws of any nation, State, province, or municipality ; 
or if there has been any concealment, misrepresentation, or false 
statement or statement not true made in the application on which 
this certificate issues; or if the conditions herein shall not be in all 
respects observed and performed by the party to whom this certifi- 
sate issues, then, and in all such cases, this certificate shall be null 
and void and of no effect, and no person shall be entitled to dain- 
ages or the recovery of any moneys paid thereon. 

7. Travel and residence—The member herein named is at liberty 
to travel by railroad, sea, lake, or river, by all trains, first-class steam- 
ers, or sailing vessels, and to visit or reside in any portion of the 
world other than the residence named in the application §herefor, 
where inhabited and civilized and free from epidemics, wars, or in- 
ternal dissetisions. 

8. Limitation of action.—It is expressly understood and agreed 
that no action shall be maintained nor recovery had for any claim 
upon or by virtue of this certificate after the lapse of one year from, 
the death of said member, and if no suit or proceedings for such 
recovery be commenced within one year from the date of death of 
said member it shall be deemed a waiver on the part of all par- 
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ties concerned of all rights or claims under or by virtue of this cer- 
tificate and as conclusive evidence agaiust the validity of such 
claim, and this certificate shall be null and void and of no effect, 
and no person shall be entitled to damages or the recovery of any 
moneys paid thereon; and it is further expressly agreed in case 
any suit or proceeding shall be commenced for the recovery .of any 
claim under thiscertificate after the lapse of one year from the death 
of said member, or when the claim is otherwise illegal or fraudulent, 
that the person or persons so commencing suit or proceeding, on 
failure to obtain judgment therefor, shall pay to said company the 
sum of two hundred dollars as its reasonable attorney fees and dam- 
ages, which sum shall be taxed as costs in the case, and shall be col- 
lected as other costs in the suit are collected. 

9. Debts and liens.—It is further agreed that this certificate shall 
be charged with any and all amounts that may be owing from the 
member or beneficiary herein or their assigns to said company at 
the time of the payment of this certificate, and the company re- 
serves a lien hereon to secure the payment of any such indebted- 
ness and the right to deduct and withhold the amount of any such 
account or indebtedness in payment thereof; and that in case any 
country, State, or municipality in which the member or his legal 
representatives may reside shall levy a tax to be paid by said com- 
pany on account of any moneys collected hereon said member agrees 
to pay the amount of such tax to said company in addition to the 
payments hereinbefore named as part of the payments needed to 
hold this certificate in force, upon notice and demand by said com- 
pany, either in connection with the payments of assessments and 
annual dues or otherwise, as said company may from time to time 
elect. 

10. Assignments.—This certificate shall not be assigned or trans- 
ferred unless notice and copy of the assignment be given to said 
company, bor unless a claim hereunder, made by an assiguee, be 
subject to proof of interest. 

11. Powers of agents—Agents of the company cannot alter or 
waive any of the conditions of this certificate nor issue permits of 
any kind, and they are not authorized to make any indorsements 
hereon, nor to receive money on assessments, dues, or safety-fund 
deposits maturing and payable after the issue of this certificate. 

In witness whereof the said Hartford Life and Annuity Insurance 
Company have, by their president and secretary, signed and deliv- 
ered this contract, at Hartford, Conn., this 28 day of March, one 
thousand eight hundred and eighty—. 


. [Seal Hartford Life & Annuity Insurance Co., Hartford, Conn.] 


(Signed) EK. H. CROSBY, President. 
(Signed) STEPHEN BALL, Secretary. 


Agents of the company are not authorized to make any indorse- 
tments on this certificate. 
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; Trustee’s Contract. 


This agreement, made and entered into this thirty-first day of 
December, A. D. 1879, by and between the Hartford Life and An- 
nuity Insurance Company, a corporation organized under the laws 
of the State of Connecticut, and located in the city of Hartford, in 
said State, party of the first part, and the Security Company, a like 
corporation, also located at said Hartford, party of the second part, 
wWitnesseth : 

Whereas the party of the first part purposes to issue to persons 
contracting therefor certificates of membership in a special depart- 
ment of its business to be known as the safety fund department, 
and, in consideration of the sum of ten dollars to be received ou 
each one thousand dollars of the amount of each and every such 
certificate, for the purpose of creating its safety fund, to insert 
therein sundry agreements with such persons in the following words, 
to wit: 

“That said company will deposit said sum of ten dollars when 
received with the trustee named in a contract made with it (of which 
a copy is printed hereon), as a safety fund in trust for the uses and 
purposes expressed in said contract, and shall at the expiration of 
five veurs from July 1, 1879, if said safety fund shall then amount 
to three hundred thousand dollars, or whenever thereafter said sum 
shall be attained, make a semi-annual division of the net interest 
received therefrom by it pro rata among all the holders of certifi- 
cates in force in said department at such times, who shall have con- 
tributed five years prior to the date of any such division their stip- 
ulated proportion of said fund, by applying the same to the pay- 
ment of their future dues and assessments, and that whenever said 
fund shall amount to one million dollars all subsequent receipts 
tlierefor shall be divided by the said company in like manner as 
the interest. 

“Said company further agrees that if at any time after said fund 
shall have amounted to three hundred thousand dollars, or after 
five vears from January 1, 1880, if that amount shall not have been 
attained before that date, it shall fail by reason of insufficient mem- 


bership, or shall neglect if justly and legally due to pay the maxi-° 


mum indemnity provided for by the terms of any certificate issued 
in said department, and such certificate shall be presented for pay- 
ment to said trustee by the legal holder thereof, accompanied by 
satisfactory evidence, as hereinafter provided, of its failure to pay 
after demand upon it within the time herein stipulated for lim- 
itation of action, then it shall be the duty of said trustee to at 
once convert said safety fund into money and divide the same (less 
the reasonable charges and expenses for the management and con- 
trol of said fund) among all the holders of certificates then in force 
in said department, or their legal representatives, in the proportion 
which the amount of each of their certificates shall bear to the 
amount of the whole number of such certificates in foree; and that 
in such event it shall file with said trustee a correct list, under oath, 
of the names, residences, and amounts of the certificates of all mem- 
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bers entitled to participate in such division; the evidence referred 
to above to be either certification by said insurance company’s pres- 
ident or secretary that a claim is justly and legally due and that 
payment thereof has been demanded and refused, or the duly at- 
tested copy of a final judgment obtained thereupon in any court of 
competent jurisdiction, satisfaction of which has been neglected or 
refused for the period of sixty days from its date. 

“And said company further agrees that so long as any certificate 
of membership in its safety fund department shall remain in force 
said fund shall be in nowise chargeable or liable for any use or pur- 
pose except as above mentioned.” 

Now, therefore, the party of the first part, in consideration of the 
covenants and agreements hereinafter contained on the part of the 
party of the second part and in accordance with its agreement with 
its certificate holders, as hereinbefore recited, does hereby appoint 
the party of the second part trustee as aforesaid, and covenants and 
agrees with it and its successors in said trust to deposit with said 
trustee as soon as received the sum of ten dollars on each thousand 
dollars of the amount of each and every certificate of membership 
issued by it in the aforesaid department until said fund shall amount 
to one million dollars, to be by said trustee held in trust and ac- 
cumulated as hereinafter agreed, and the income thereof, less the 
reasonable compensation and expenses of said trust, to be paid over 
to the party of the first part, as hereafter provided, to be used by 
the party of the first part in accordance with the hereinbefore re- 
cited agreements; and when said trustee shall pay the income as 
above to the party of the first part or shall make any other pay- 
ments from said fund, as required by the terms hereof, the liability 
of said trustee on the amount so paid shall cease; it being under- 
stood and agreed that said fund belongs to the party of the first part 
subject to the expressed trusts herein provided. 

And the party of the second part, for itself and its successors, in 
consideration of such deposits and of a reasonable compensation for 
its services, and the necessary expenses of managing suid trust, cov- 
enants and agrees with the party of the first part and its successors 
and with each of the holders of the aforesaid certificates that it will 
‘receive, hold, manage, and dispose of all said deposits, made with it 
by said insurance company, principal and income in accordance 
with the uses and purposes specified in the hereinbefore recited 
agreements of the party of the first part with its certificate holders ; 
and shall at all reasonable times exhibit to the party of the first part 
all the securities and investments composing said trust fund, and 
shall render true statements of the account of said funds and the 
income thereof to any person entitled to request the same by reason 
of an interest therein ; said party of the first part hereby agreeing 
to keep the party of the second part correctly informed of the names, 
addresses, numbers, and amounts of certificates of all persons thus 
entitled. 

That, as often as the sums composing such fund shall be in amount 
sufficient to purchase one thousand dollars, par value, of United 
States bonds, said trustee shall make investments of such funds 
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therein and register the same in its name as trustee of the safety 
fund of the said insurance company, and, provided no- default by 
the party of the first part as hereinbefore recited shall occur, shall 
accumulate said fund and the income thereof (less the reasonable 
compensation and expenses), for five years from July Ist, 1879, or 
until such time thereafter as said fund shall amount to three hun- 
dred thousand dollars, par value, of the bonds purchased for said 
fund, when the party of the second part will pay over to the party 
of the first part, semi-annually thereafter, all the further income 
from said fund (less the accruing and unpaid compensation and ex- 
penses), to be by the party of the first part used for the purposes 
mentioned in the hereinbefore recited agreemnents ; and, unless such 
default shall occur, will thereafter add to the principal of said fund 
the deposits thereafter received from the party of the first part, 
exclusive of the income therefrom, until the whole fund shall 
amount in such bonds, at their par value, to one million dollars; 
and in the event of the failure or neglect mentioned in the herein- 
before recited agreements will convert said fund into money and 
divide the same in accordance with the hereinbefore-recited agree- 
ments, as soon as can reasonably be done after the necessary infor- 
mation of the proper persons and their shares shall have been ob- 
tained, said party of the first part hereby agreeing to put the party 
of the second part in possession of the information required for the 
making of a proper division thereof as agreed with its certificate 
holders. 

All payments required hereby to be made to the party of the first 
part to cease upon the aforesaid failure or neglect of the party of the 
first part; and all payments required herein to be made to the cer- 
tificate holders by the party of the second part to be made at the 
office of said trustee or of the successor in said trust. 

The necessary expenses connected with the management of said 
fund shall be limited to the ordinary commissions for purchasing or 
selling and transfer or transmission of the hereinbefore mentioned 
bonds, together with the cost of the stationary and postage used in 
replying to requests for information of the condition of said fund 
and the actual cost of any judicial action needed to determine the 
legal status of said fund; all other expense to be included in and 
covered by such reasonable charge as shall be made for the compen- 
sation of the trusteeship, to be determined by the amount of time 
and labor involved in the execution thereof. 

It is hereby mutually understood and agreed by both parties 
hereto that all the hereinbefore-recited agreements of the party of 
the first part with the certificate holders shall constitute the uses 
and purposes of the trust expressed herein; and it is hereby fur- 
ther understood and agreed that at such time as it shall be shown 
that all certificates of membership issued by the party of the first 
part in its safety fund department have been legally settled and 
surrendered to it, or properly cancelled in accordance with their 
terms, it shall be held and considered that the uses and purposes of 
said trust have been fully accomplished by said insurance company, 
and the balance of said fund, if any, shall be paid over to the party 
of the first part. 
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And it is further understood and agreed that if said party of the 
second part shall, for any cause, fail to perform its duties as such 
trustee as hereinbefore specified, or if, by reason of financial embar- 
rassment of the party of the second part or other cause, it shall be 
deemed expedient to remove said trust from its hands, then a new 
trustee may be appointed, by the mutual nomination of said insur- 
ance company and the then insurance commissioner of the State of 
Connecticut, to succeed to said trust, with all the duties and obliga- 
tions herein impo-ed upon said original trustee, and said party of 
the second part shall surrender said fund to such successor. 

In witness whereof the party of the first part has affixed hereto 
the corporate seal of said insurance company and caused these pres- 
ents to be signed by its president and secretary. 

And the party of the second part has hereto affixed its corporate 
seal, and its president and treasurer have hereunto set their hands. 

Done in duplicate, at Hartford, in the State of Connecticut, the 
day and year first above written. 

HARTFORD LIFE AND ANNUITY 
INS. CO., 
By E. H. CROSBY, President, and 
[ SEAL. ] STEPHEN BALL, Secretary. 
SECURITY COMPANY, 
By ROBERT E. DAY, President, and 
[SEAL. ] WILLIAM L. MATSON, Treasurer. 


Table of Graduated Assessment Rates for Death Losses for Every $1,000 
of a Total Indemnity of $1,000,000. 


Age. Rate. | Age. | Rate. | Age. | Rate. | Age. | Rate. 
15 to 21..-.| $0 65 | 33___| $0 91 | 44-._| $1 20 | 55___| $1 92 
| 07 $84.) 041 46...) 1:22 1 56...| 20 
ee 69 | 35-.- fF. Maes Fe ee 7 
ee 71 | 36...| 100] 47...| 1 30] 58.../ 2 32 
| en 73 | 37---| 1 03 | 48.__| 1 35 |. 59...| 2 50 
a 75 | 38..-| 1 06 | 49_.-; 1 40 | 60...| 2 68 
7.5) 77 1 90...|. 100 1 60...| 147 | 61...) 288 
re 79 | 40...) 112] Sl...) 1 54 | 62.../ 3 08 
20....| 81] 41...) 1 14] 52...) 1 68 | 68...) 3 30 
$0....| 834 42...| 116] 63...| 1 72] 64...) 3 65 
| o> 5 45...; 1 36-1 S4...| 1 81] @..., 4@ 
Be tien 88 | | 


Bes These rates decrease in proportion as the total indemnity in 
force increases above one million dollars in amount, and are calcu- 
lated so as to cover the usual expense for collecting. 


[Endorsed :] This company has no agents authorized to receive 
mouey on assessments, dues, or safety fund deposit, or on any account 
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after issuing of certificate. Sample. No. 8832. Safety fund depart- 
ment. Certificate of membership. Benefit not to exceed $1,000, 
Issued by the Hartford Life and Annuity Insurance Co., Hartford. 
Conn. Name, Thomas L. Hume. Agent, B. Lewis Blackford. 


fas Read carefully all the conditions of this certificate. 

No person should be a party to a contract without knowing all its 
conditions. 

After an agent has delivered this certificate and collected the ad- 
mission fee his responsibility ceases, and no other payment con- 
nected with the indemnity under this certificate must be made to 
an agent without the production of a receipt signed by the com- 
pany’s secretary. 

Always give number of this certificate in writing to home office. 


Received of the Hartford Life and Annuity Insurance Company, 
of Hartford, Conn., , in full for all claims under this certificate, 
No. , on the life of ——, deceased. 

— —, Beneficiary. 
, Beneficiary. 


Witness: 


Know all men by these presents that the undersigned bene- 


ficiar— named in the within certificate, issued to , In con- 
sideration of , have sold, assigned, and conveyed to ; 


of , county of , State of ,and to h— heirs and assigns 
forever, all right, title, and interest in the within certificate of 
membership, subject to the terms and conditions thereof. 

I hereby constitute the said assignee or assignees its attorney in 
my name, but to h— own use, to take all legal measures which 
may be proper to keep in force said certificate and finally collect all 
amounts due and to become due thereunder, with power of substi- 
tution. 

Witness my hand and seal this — day of 


, 18—. 
——. [SKAL.] 
If more than one beneficiary they can sign below. 


[Endorsed :] Exhibits to ans. of A. G. Hume, A 1, 2, 3, 4, 5. 
Filed April 25, 1885. 


825 Replication to Answer of A. G. Hume. Filed Aug. 16, 1882. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry et al. No. 8013, 
E 


Vv. D ‘ 
, . oc, 2°. 
HARTFORD LIFE & AnwnuiITy INs. Co. ef al. q 


The plaintiffs hereby join issue with the defendant, Annie G. 
Hume. 


R. ROSS PERRY & 
REGINALD FENDALL, 
Sol-. for Compl't. 
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826 Order Appointing A. G. Hume Guardian ad Litem. Filed 
Sept. 19, 1882. 


In the Supreme Court of the District of Columbia, Holding an 
Equity Court, the 19 day of September, A. D. 1882. 


Perry et al., Adm’r-, 
v. 8013, Eq. Doc. 22. 
Hume et al. 


The infant defendants, Adolphus P. Hume, Charles Hume, Thomas 
L. Hume, Graham Hume, Rawlings Hume, and Mary E. Hume, 
having — personally served with process by the marshal on the 24th 
of last January, it is by the court ordered that the defendant, Aunie 
G. Hume, their mother, be, and she hereby is, appointed their 


guardian ad litem. 
A. B. HAGNER, 
Ass. Justice. 


827 Answer of Infants. Filed Sep. 22, 1882. 
In the Supreme Court of District of Columbia. 


R. Ross Perry &«& als. 
v. Equity, 8013. 
Hartrorp Lire & Annuity Co. & als. 


The answer of the infant defendants, Adolphus P. Hume, Charles 
Hume, Thomas L. Hume, Graham Hume, Rawlings Hume, and 
Mary E. Hume, by Annie G. Hume, their guardian ad litem. 


For answer these defendants say they are infants, under the age 
of twenty-one years, and therefore cannot admit nor deny the alle- 
gations contained in the bill of complaint, and they submit their 


rights to the protection of the court. 
ANNIE G. HUME, Guardian. 


I do solemnly swear that I have read the answer by me sub- 
scribed and know the contents thereof, and that the facts stated 
upon my personal knowledge are true and the facts stated 


828 upon information and belief I believe to be true. 
ANNIE G. HUME. 


Sworn to and subscribed before me this twenty-first day of Sep- 
tember, A. D. 1882. 
[ NOTARIAL SEAL. | JOSEPH W. DAVIS, 
Notary Public. 
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829 Replication to Infants’ Answer. Filed Nov. 8, 1882. 
Supreme Court of the District of Columbia. 


Perry et al., Adm’rs, 
v. Eq., 8013. 
Hartrorp Lire Ins. Co. et al. | 


The plaintiffs hereby join issue with the answer of defendants, 
Adolphus P. Hume, Charles Hume, Thomas L. Hume, Graham 
Hume, Rawlings Hume, and Mary E. Hume, infants, made by 
Annie G. Hume, guardian ad litem. 


R. ROSS PERRY & 
REGINALD FENDALL, 
For Compl'ts. 
830 Motion to Discharge Restraining Order. Filed Nov. 28, 1882. 
In the Supreme Court of the District of Columbia. 


R. R. Perry and Reainatp WenpDAty, Adm’rs, 


v. ? 
Tur Hartrorp Lire anp Anxurry Company or { ©4»8018. 
HartrorD and Annie G. Hume. 


Now comes the defendant, Annie G. Hume, by her solicitors, 
Messrs. Enoch Totten and Gordon & Gordon, and moves that 
the restraining order passed in this cause on the 23d day of 
January, A. D. 1882, be dissolved, and the money due upon the 
policy of insurance on the life of the late Thomas L. Hume in 
the Hartford Life and Annuity Company of Hartford, Connecticut, 
named in this cause, be paid over under order of the court to the 
beneficiary named in said policy of insurrance. 

GORDON & GORDON 
{NOCH TOTTEN, 
Solicitors for Annie G. Hume. 


831 Pro Confesso vs. Hartford Life An’y Ins. Co. Filed Feb’y 
26, 1883. 


In the Supreme Court of the District of Columbia. 


R. Ross Perry et al., Administrators, 7 
vs. Eau} 
uity, 8013. 
Tue Hartrorp LIFE AND ANNuITY INSURANCE Co. ss 
et al. 


(Consolidated with Nos. 7906, 8011, and 8012.) 


The defendant, The Hartford Life and Annuity Insurance Com- 
pany of Hartford, Connecticut, although served with process in this 
cause, having failed to enter its appearance or to file an answer 

47—285 


shtintetentieneaameneibammtentaitinig in ane ae re ee 


EON oN a a le atk 


5870 CENT. NAT. B’K OF WASH’N CITY ET AL. VS. A. G. HUME ET AL. 


herein, it is, this 26th day of February, 1883, ordered, adjudged, and 
decreed that complainants’ bill as against said company be, and the 
same is hereby, taken for confessed. 


CHAS. P. JAMES, Justice. 


832 AUTHENTICATION OF RECORD. 
Clerk’s Certificate. 


CLERK’s OFFICE, SUPREME COURT OF THE 
| DisTRicT OF COLUMBIA. 

I, R. J. Meigs, clerk of the said court, do hereby certify that the 
writings annexed to this certificate are true copies of originals on 
file and of record in said office, and that said originals together 
constitute the record of the proceedings of said court in this cause. 

Witness my hand and the seal of said court this 9th day of Sept., 
1885. 

[Seal of the Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Justice’s Certificate. 


I, David K. Cartter, chief justice of said court, do certify the fore- 
going attestation by R. J. Meigs, clerk of the said court, to be in due 
form. 

Witness my hand and seal this 9th day of Sept., 1885. 

[SEAL. ] D. K. CARTTER, 
Chief Justice. 


Clerk's Certificate to Justice’s Official Character. 


I, R. J. Meigs, clerk of said court, hereby certify that David K. 
Cartter, whose genuine signature is subscribed to the foregoing cer- 
tificate, was, at the time of signing and attesting the same, chief 
justice of said court, duly commissioned and qualified. 
ao my hand and seal of said court this 9th day of Sept’r, 

85. 


[Seal of the Supreme Court of the District of Columbia. ] 


R. J. MEIGS, Clerk, 
By R. J. MEIGS, Jr., 
Assistant Clerk. 


Endorsed on cover: Dis’t of Columbia Supreme Court. No. 285. 
The Central National Bank of Washington City et al., appellants, vs. 
Annie G. Hume et al. And No. 286. Annie G. Hume, appellant, vs. 
The Central National Bank of Washington City et al. Filed Sep- 
tember 12, 1885. 
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151 Exuisit B. U. K. No. 3. Albert Harper, Exarai 
Loan Register. | 
Security. Interest. | 
3 Date of loan. | To whom loaned. Date of note. | Time. P Ajno 
= Description. — x Payable. } 
Zz 4 | 
1873. 
155 | Aug. 28 | Jas. H. Darrow..| Deed of trust to W. F. Mattingly and 45,000 | May 24, '73 1 y’r | 10 | Semi-an. 24, 00 
C. E. Prentiss of lots 151 to 163, 
inclusive, in square 206, improved | 
by thirteen brick houses on the 
south side ef T St., between 14th 
and 15th Sts. N. W., insured for | 
$26,000 in the Coreoran Ins. Co. | 
a of Washington, D. ©. | 
-818 | March 19 | Hall & Hume._..) A. H. Pickrell, Thomas L. Hume..|..---..----.| Dec. 21, ’76 | 90 d’s |... 19 44 | 5, 
2704 | Sept. 11, '78 | Hall & Hume. __.| A. H. Pickrell, Thos. L. Hume..-- Sept. 11, '78 | 90 d's| 8| 158 40 i 


When due. 


May 24-27, 1874 


Payments. 


g 
4 


Amount. 


Extended to— 


Interest paid 
- 


Insurance 
ex pires— 


Remarks. 


--—- * 


Nov. 24, 1873 
May “ 
Nov. “ 
Ma “ 
Now. os 
May “ 


May 24, 1874 


Go 


